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CXXXVI  UNITED  STATES. 


136  n.  S.  1-68,  34  L.  478,  LATE  CORPORATION,  ETC.  t.  UNITED 
STATES. 

8jL  1  (XI,  1003).    Power  of  Congress  over  Territories. 

Approved  In  Downes  t.  BIdweU,  182  U.  B.  263,  45  K  1099,  21  Sup. 
Ct  T79,  788,  798,  holding  Imposition  of  duties  npon  Imports  from 
Porto  Rico  by  act  of  CongresB  known  aa  Foraker  act  (31  Stat,  at 
Large,  77,  cbap.  191)  was  constitutional:  Kansas  City,  etc.,  Ry.  v. 
Board  of  R.  R.  Comra.,  106  Fed.  356.  boldlng  State  has  no  power 
to  regulate  cbarges  of  railroad  company  for  carrying  goods  be- 
tween two  points  In  same  State  where  road  is  largely  through  an- 
other State;  Goetze  t.  United  States,  103  Fed.  84.  85.  holding  ces- 
sion of  Porto  Rico  to  United  States  did  not  change  status  of  In- 
habitants, bnt  only  rested  title  In  the  soil;  dissenting  opinion  In 
Downes  r.  Bldwell.  182  U.  a  364.  46  L.  1136,  21  Sup.  Ct  817, 
majority  holding  Porto  Rico  by  treaty  of  cesston  became  territory 
appurtenant  to  United  States,  but  not  a  part  thereof  within  revenua 
clause  of  Constitution. 

SyL  11  (XI,  10(M).    Prerogative  of  parens  pattte. 

Approved  In  Hosdly  v.  Chase,  126  Fed.  8S0,  holding  Federal 
courts  have  no  jurisdiction  to  exercise  functions  of  parens  patriie 
for  determination  of  rlgbts  to  custody  of  insane  person. 

(XI,  1003).    Miscellaneous. 

Cited  Id  Troutman  v.  De  BolBsiere,  66  Kan.  8, 10,  71  Pac.  287,  288, 
holding  purporting  to  convey  lands  to  trustees  in  perpetual  trust 
to  provide  home  for  maintenance  of  children  of  certain  class  Is 
void  as  against  perpetuities;  Willis  v.  Alvey,  30  Tex.  Civ.  99,  69 
S.  W.  1037,  holding  where  testatrix  bequeathed  property  In  trust 
the  trust  would  not  fall  on  account  of  Insanity  of  trustee,  but 
court  would  appoint  proper  trustee. 
1S6  U.  a  68-88,  34  L.  447,  RYAN  v.  UNITED  STATEIS. 

Syl.  7  (XI,  1005).    Estoppel  —  Wsrranty  deed. 

Approved  In  Hallybnrton  v.  Slagle,  132  N.  0.  950,  44  a  E.  656. 
holding  where  husband  gave  deed  of  warranty  to  wife  to  defraud 
creditors  and  be  sntraequently  acquired  the  property  through  pur- 
chaser at  his  bankruptcy  sale,  be  was  estopped  from  claiming  title 
against  his  wife. 
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£88  U.  8.  89-104,  34  L.  379,  KNEELAND  t.  AMERICAN  LOAN  CO. 

8jt  I  (XI,  1006).    Blgbts  of  foreclOBiire  purcbaser. 

Approved  in  Atlantic  Trust  Co.  t.  Dana,  128  Fed.  218,  hold- 
ing wbere  mortgage  wblcb  covers  proi>ert7  and  pledges  Income  girei 
mortgagee  lien  on  corpus,  mortgage  may  be  enforced  on  default,  bat 
Income  must  be  impounded  by  proper  proceediugB;  UercantUe 
Trust,  etc.,  Co.  t.  Roanoke  &  8.  Ry.  Co..  100  Fed.  8,  holding  where 
railroad  company  fumlebed  ties  and  rails  for  spur  track  owned 
b7  another  road  nnder  agreement,  such  track  did  not  become  party 
of  realty,  and  passed  by  prior  mortgage  covering  after  acquired 
property;  New  York  Security,  etc.,  Co.  t.  LouisYlUe,  etc.,  R.  R. 
Co.,  102  Fed.  3S8,  389,  390.  holding  where  receivers  have  been 
appointed  on  application,  of  complainant  to  take  charge  of  rail- 
road formed  by  conaolldatlon  of  seTeral  roads  and  have  incurred 
preferential  Indebtedness,  complainant,  on  foreclosure  of  all  mort- 
gages, la  not  entitled  to  have  preferential  debt  apportioned  which 
would  displace  some  of  the  liens  In  favor  of  his  own;  Montgomery 
V.  City  Council,  00  Fed.  832,  holding  where  purchaser  at  foreclosure 
sale  paid  certain  taxes  which  mortgagee  and  mortgagor  claimed 
were  not  charges  against  property  he  could  not  require  court  to 
determine  validity  of  tax  and  require  city  to  refnnd  If  Invalid. 

SyL  2  (XI,  lOOG).    Appointment  of  receiver. 

Approved  In  Lackawanua,  etc.,  Co.  v.  Farmers'  Loan,  etc..  Co„ 
170  D.  S.  316,  44  L.  484.  20  Sup.  Ct  370.  holding  claim  for  purchase 
of  rails  to  make  railroad  safe  wIU  not  be  deemed  current  debt 
which  may  be  paid  out  of  current  receipts  in  preference  to  mort- 
gage. If  repairs  amounted  to  construction  of  new  road;  Southern 
Ry.  V.  Carnegie  Steel  Co..  176  U.  S.  2H2,  44  L.  470.  20  Sup.  CL  357, 
holding  right  to  aBBert  claim  against  property  of  railroad  In  prefer- 
ence to  mortgage  is  not  affected  by  sale  of  the  property  held  by 
receiver  when  the  rights  of  claimant  are  reserved;  Southern  Ry. 
Co.  V.  Ensign  Mfg.  Co..  117  Fed.  420,  holding  one  furnlBhlng  car 
wheels  to  railroad  company  with  knowledge  that  they  are  to  be 
used  in  repairing  leased  road  has  no  preference  over  mortgages 
which  do  not  Include  leased  road  and  where  receiver  did  not 
operate  the  same;  Blbber-Wblte  Co.  v.  White  River,  etc.,  R.  R. 
Co.,  lis  Fed.  790.  holding  receiver  has  no  power  to  Issue  certiflcntes 
for  purpose  of  completing  railroad  and  to  make  same  first  lien 
on  road  without  giving  bondholders  opportunity  to  be  heard;  Con- 
tracting, etc.,  Co.  V.  Contlnentnl,  etc..  Co.,  lOS  Fed.  4.  holding 
money  borrowed  to  pay  interest  on  matured  railroad  mortgage 
coupons  will  Dot  give  lender  preference  over  mortgage;  Farmers', 
etc..  Trust  Co.  v.  American  Water-Works  Co..  107  Fed,  29,  31, 
nolding  one  who  rurnishea  material  or  labor  In  face  of  recorded 
mortgage  for  permanent  Improveracuts  is  not  entitled  to  priority 
over  prior  mortgage;  Jack  v.  Williams.  100  Fed.  202,  holding  deed 
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hy  receiver  of  railroad  aod  stockholders  thereof  of  all  property 
to  another  railroad  Is  valid,  subject  to  rights  of  pnhllc  and  third 
parties;  lUlnoIs  Trust,  etc..  Bank  v.  Bond,  105  Fed.  140,  142,  hold- 
ing claim  of  creditor  for  money  loaned  to  pay  Interest  on  prior 
mortgage  Is  Inferior  to  mortgage  upon  receivership  In  foreclosure; 
Wlthrow  Lumber  Ca  v.  Glasgow  Inv.  Co.,  101  Fed.  867,  holding 
appointment  of  receiver  for  property  npon  which  buildings  are 
being  erected  does  not  relieve  contractor  from. necessity  of  complying 
with  statntory  requirement  In  order  to  entitle  blm  to  meclianic's 
lien;  Maryland  Steel  Co.  v.  Gettysburg,  etc..  By.  Co.,  99  Fed.  ir.l, 
152,  153,  holding  debt  created  In  rebuilding  power'house  Is  not 
preferred  to  prior  mortga^  covering  all  the  property;  Merrlam 
V.  Victory  Mln.  Co.,  3T  Or.  332,  60  Pac.  999,  holding  right  of  court 
appointing  receiver  to  give  priority  to  unsecured  debts  over  first 
mortgage  bonds  applies  only  to  railroads. 

8yl.  3  (XI,  1007).     Priority  of  lallroad  creditors. 

Approved  In  AUantlc  Trust  Co.  v.  Dana,  128  Fed.  227,  229, 
holding  Improvements  made  on  property  cannot  be  paid  for  out  of 
Income  accruing  after  mortgagee  to  whom  Income  was  pledged 
has  asserted  bis  right  thereto;  Southern  Ry.  Co.  v.  Ensign  Mfg. 
Co.,  117  Fed.  422,  holding  necessity  of  supplies,  that  person  re- 
lied upon  court  for  protection,  and  that  debt  was  contracted  within 
short  time  before  appointment  must  be  shown  to  give  priority  there- 
for over  mortgage;  Illinois  Trust,  etc..  Bank  v.  Doud,  105  Fed. 
147,  149,  holding  current  espenaes  Incurred  In  operating  railroad 
by  receiver  for  reasonable  time  before  appointment  may  be  al- 
lowed In  preference  to  prior  mortgage  bonda;  International  Trust 
Co.  V.  United  Coal  Co.,  27  Colo.  256,  60  Pac.  625,  holding  receiver 
of  ordinary  insolvent  corporation  has  no  authority  to  make  in- 
debtedness for  carrying  on  business  lien  on  property  superior  to 
that  of  prior  lienlioldcrs. 

Syl.  4  (XI,   1007).     Receivers  — Operating  expenses. 

Approved  In  Southern  Ry.  v,  Carnegie  Steel  Co.,  176  V.  S.  284,  44 
L.  470,  20  Sup.  Ct  358,  holding  debt  for  rails  bought  by  receiver 
needed  to  operate  railroad  Is  current  debt  and  has  preference  over 
mortgage  debt;  Royal  Trust  Co,  v.  Washburn,  B.  &  I.  R.  B.  Co., 
120  Fed.  13,  holding  seller  of  rails  to  railroad  reserving  lien 
thereon  cannot  enforce  It  against  receiver's  certificates  for  main- 
taining road;  Fidelity  Insurance,  etc.,  Co,  v.  Norfolk,  etc.,  R.  R. 
Co.,  114  Fed.  393,  holding  Judgment  against  rallrond  after  It  has 
been  placed  In  hands  oC  receiver  Is  not  entitled  to  priority  over 
claim  of  mortgage  from  earnings  of  receivership;  Van  Frank  v. 
Missouri  Pac.  Ry.,  89  Mo.  App.  4<>9,  471,  holding  traffic  balances 
due  from  one  railroad  to  another  are  preferred  to  mortgage;  Spelser 
T.  Mercbants'  Exch.  Bank,  110  Wis.  520,  88  N.  W.  248,  holding  re- 
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celver  apx»olnte<l  Id  sequestration  proceedings  was  entitled  to  ex- 
penses Incurred  In  defending  property. 

Distinguished  In  Van  Frank  v.  MlBBonrl  Pac.  Ry.,  89  Mo.  App. 
475,  holding  unsecured  credtton  of  railroad  must  have  recourse 
against  earnings  of  the  road  and  bondholders  against  the  property. 

Syl.  5  (XI,  1009).    Priority  of  llenholders. 

Approved  In  Rhode  Island  Locomotive  Works  t.  Continental 
Trust  Co.,  108  Fed.  7,  holding  where  tntervenor  sold  twelve  loco- 
motives through  third  party  to  defendant  and  took  its  notes  for 
payment  of  l>alance  of  purchase  price,  upon  Insolvency  of  defend- 
ant, purchase  was  not  considered  current  expense;  Farmers',  etc^ 
Trust  Co.  V.  American  Water-Works  Co.,  107  Fed.  30,  holdhig 
current  expenses  for  limited  time  before  appointment  of  receiver 
and  claims  of  surety  who  have  executed  bonds  to  prevent  forced 
sale  may  be  preferred  In  payment;  Van  Frank  v.  St.  LonU,  etc, 
Ry.,  89  Mo.  App.  499,  holding  claim  for  printed  matter  and  sta- 
tionery rurnlBhed  mortgagor  cannot  displace  the  mortgage  afl 
operating  expenses. 

(XI,  1006).     Miscellaneous. 

Cited  In  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  230.  holding  where 
receiver  Intervenes  In  foreclosure  and  litigates  claim  of  mortgagee 
to  fund  due  the  corporation  a  decree  In  favor  of  mortgagee  Is 
binding  on  all  parties  by  receiver;  Lonlavllle  &  N.  R.  R.  Co.  v. 
Memphis  GaBligbt  Co.,  125  Fed.  100,  holding  where  complainant 
furnlBbed  coal  to  defendant  for  ubc  In  its  business  and  Its  aBseta 
were  subsequently  sold  by  receiver  without  any  insolvency  pro- 
ceedings to  pay  bonda,  In  action  by  complainant  to  subject  prop- 
erty  to  bla  debt  he  must  allege  date  of  diversion;  First  Nat.  Bank 
T.  Wyman,  16  Colo.  App,  472,  88  Pac.  457,  holding  on  Insolvency 
of  railroad  belonging  to  mine  and  not  operated  for  public,  money 
borrowed  to  keep  road  In  operation  cannot  be  preferred  to  mort- 
gage securing  bonds;  Van  Frank  v.  BrootB,  93  Mo.  App.  427,  67 
N.  W.  602,  holding  surveyor  who  staked  out  railroad  line  Is  entitled 
to  lien  under  Rev.  Stat.  1889,  i  6741,  Mo.,  relating  to  persons  en- 
titled to  liens;  Pacific  Lumber  Co.  v.  Prescott,  40  Or.  384,  67  Pac. 
211,  holding  where  receiver  contracts  to  sell  property  and  buyer 
with  approval  of  court  asslgnB  contract  to  third  person  who  agrees 
to  perform,  latter  becomes  party  to  proceedings  and  Is  bound  by 
order  afterward  annulling  contract. 
130  U.  S.  104-114,  34  L.  391,  McCALL  v.  CALIFORNIA. 

Syl.  1  (XI,  1010).     State  license  —  Commerce. 

Approved  In  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  IflO  V. 
8.  162,  23  Sup.  Ct  818,  47  L.  999,  holding  telegraph  company  en- 
gaged tn  Interstate  commerce  may  he  compelled  by  municipality 
to  pay  license  for  local  supervision  of  poles  and  wires;  Stockard 
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V.  Morgan,  185  U.  8.  34,  46  L.  103,  22  8np.  Ct  579,  holding  tux 
Imposed  by  State  upon  tesldents  of  State  who  solicit  orders  from 
customers  In  State  as  agents  for  nonresident  principals  to  be  shipped 
to  the  cvstomers  Is  unconstitutional;  Norlotk,  etc.,  Ry.  Co.  r. 
Sims,  191  U.  S.  450,  holding  license  tax  Imposed  by  N.  C.  Laws 
1901,  p.  116,  I  S2,  relating  to  those  engaged  tn  sewing  machine 
bnslnesB,  Is  unconstltnttonal  as  applied  to  sale  of  single  machine 
■hipped  Into  State  npon  order  of  cnstomer;  Williams  v.  Fears,  110 
Ga.  682,  35  8.  B.  700,  702,  holding  term  "  emigrant  agent "  In  gen- 
eral tax  act  1888  means  person  engaged  In  hiring  laborers  In  this 
State  to  be  employed  beyond  limits;  State  t.  Hlcbox,  S4  Kan. 
654,  68  Pac.  37,  holding  State  law  which  places  restHctlona  upon 
taking  orders  by  nonresident  salesman  for  liquors  to  be  purchased 
In  and  Imported  from  another  State  where  orders  are  subject  to 
approval  of  nonresident  merchant  Is  burden  on  Interstate  com- 
merce; Adklns  T.  Richmond,  98  Va.  88,  34  S.  E.  969,  holding  city 
ordinance  requiring  resident  salesagent  of  nonresident  principal 
to  pay  tax  for  business  consisting  of  ezhlhitlng  samples  of  goods 
in  another  State  Is  regulation  of  commerce. 

Distinguished  In  Williams  t.  Fears,  179  U.  S.  277,  45  L.  189.  21 
Sup.  Ct.  130,  131,  holding  license  tax  upon  emigrant  agents,  nnder 
Ga.  Laws  1898,  p.  21,  par.  10,  %  4,  which  leaves  laborers  free  to 
make  their  own  contracts.  Is  anconsti  tut  tonal. 

136  D.  S.  114-121.  34  L.  394.  NORFOLK.  ETC.,  R.  E.  v.  PENN- 
SYLVANIA. 

Syl.  2  (XI,  1012).    Construction  of  Fourteenth  Amendment. 

Approved  In  Tolerton,  etc.,  Co.  v.  Barck,  84  Minn,  499,  88  N. 
W.  20,  holding  Minn.  Laws  1895,  chap.  332,  Is  not  prohibition 
against  doing  business  In  State  unless  law  Is  compiled  with,  but 
provides  method  of  obtaining  Jurisdiction  over  such  corporations. 

Sjd.  3  (XI,  1012).    Foreign  corporation  tn  Interstate  business. 

Approved  In  Stochard  v.  Moi^an,  185  U.  S.  34,  46  L.  783,  22  Sup. 
Ct  STEt,  holding  State  tax  on  residents  as  brokers,  whose  business 
is  to  solicit  orders  within  State  as  agent  for  nonresident  parties 
for  goods  to  be  shipped  to  customers,  Is  unconstitutional. 

Syl.  4  (XI,  1013).    Railroad  engaged  In  Interstate  commerce. 

Approved  in  Wall  v.  N.  &.  W.  R.  R.,  52  W.  Va.  497,  44  S.  B.  280, 
94  Am.  St.  Rep.  960,  holding  cars  of  defendant  while  being  con- 
veyed from  one  State  to  another  loaded  under  agreement  between 
another  railroad  company  and  defendant  cannot  be  levied  on  un- 
der attachment  against  defendant 

(XI.  1012).    Miscellaneous. 

Cited  In  Appendix,  97  Me.  583,  594,  holding  legislature  is  not 
Inhibited  by  Constitution  from  limiting  insurance  companies  to 
issuance  of  one  standard  Bre  insurance  policy. 
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180  U.  S.  121-211.    Not  cited. 

136  U.  S.  211-222.  34  L.  336.  UNITED  STATES  v.  NORTH  CARO- 
LINA. 

Syl.   1  (XI,  1014).    interest  against  sovereign  Stste. 

Approved  In  Sonth  Dakota  t.  North  Carolina,  192  U.  S.  321,  24 
Snp.  Ct  277,  holding  In  action  on  bonds  Issued  hy  Nortb  Carolina, 
secured  by  railroad  stock,  no  Interest  can  be  recovered;  Monteitb 
T.  Parker,  36  Or.  175,  78  Am.  St  Rep.  769.  B9  Pac.  193,  holding 
where  city  warrant  is  not  paid  on  account  of  no  funds  and  fi\« 
otl)^  warrants  are  Issued  In  Ilen  of  original,  they  draw  Interest  from 
date  of  original  warrant. 

(XI,  1014).    Mlscellaneons. 

Cited  In  Sonth  Dakota  v.  North  Carolina,  192  D.  S.  339.  24  Bup. 
Ct  275,  278,  284,  holding  original  Jurisdiction  of  Federal  Supreme 
Conrt,  under  .Const,  art  3,  i  2,  extends  to  suit  by  South  Dakota 
as  against  North  Carolins  on  IxindB  secured  by  mortgage  of  rail- 
road stock  belonging  to  North  Carolina;  New  Dunderberg  MIn.  Co. 
V.  Old,  97  Fed.  153,  holding  in  action  for  conversion  of  mining 
ore  injured  party  may  recover  Interest  from  date  of  conversion. 
136  U.  S.  223-237,  34  L.  341,  UNION  BANK  v.  KANSAS  CITY 
BANK. 

Syl.  2  (XI,  1016).    State  decisions  on  assignments  for  creditors. 

Approved  in  WlUlsms  y.  Gaylord,  102  Fed.  3T4,  3T5,  holding 
construction  of  Cal.  Stat  1880,  p.  131.  I  1,  providing  for  disposition 
of  property  of  mining  corporation  placed  thereon  by  State  cou:'t. 
is  binding  on  Federal  courts;  American  Surety  Co.  v.  Worcester 
Cycle  Mfg.  Co.,  100  Fed.  44,  holding,  under  laws  of  Connecticut, 
chattel  mortgage  Is  Invalid  as  to  after  acquired  property  as  agntnsi 
third  parties,  unless  mortgagee  has  taken  possession  before  other 
rights  Intervened. 

Syl.  7  (XI,  1017).    Authority  of  receiver. 

Approved  In  Robinson,  etc.,  Co.  v.  Belt,  187  D.  S.  46,  23  Sup. 
Ct,  18.  47  L.  68,  holding  assignment  for  beueflt  of  creditors  must 
be  deemed  valid  In  Indian  Territory  In  view  of  decisions  of  Arkan- 
sas, whereby  26  Stat,  at  Larg*  90,  f  31,  Arkansas  laws,  concerning 
assignments  for  benefit  of  creditors,  were  adopted  for  Indian  Ter- 
ritory; Atlantic  Trust  Co.  v.  Dana,  128  Fed.  218,  tolding  where 
at  commencement  of  salt  to  foreclose  mortgage  given  by  corpo- 
ration property  was  In  hands  of  receiver  mortgagee  property  In- 
tervened in  receivership  proceedings  and  thereby  gained  prior  right 
to  enrnlngs  of  receiver  as  against  ordinary  creditors;  Lewis  v. 
American  Nnval  Stores  Co.,  119  Fed.  396,  holding  appointment  of 
receiver  by  District  Court  of  Alabama  for  New  Jersey  corporation 
vcsied  lilm  with  right  to  possession  of  property  la  Louisiana  as 
against  later  application  by  another  person;  Hale  t,  Tyler,  lOt 
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Fed,  750,  holdlDg  special  receiver  appointed  by  Minnesota  conrt 
can  maintain  ancillary  anltH  in  Federal  cnurt  of  anotlier  Jnrlsdlc- 
tlon  to  enforce  statutory  liability  of  nonresident  stockholders  in 
Insolvent  Minnesota  corporation;  Cramer  v.  Her,  (KS  Kan.  683,  SO 
Pac.  618,  holding  priority  of  Jodgmeiit  lien  is  not  alected  wben 
property  passes  to  receiver,  nor  Is  it  impaired  I>y  fact  that  execu- 
tion has  not  been  taken  out  before  expiration  of  one  year  after 
rendition;  Hayward  t.  Leeson.  1T6  Mass.  32o,  ST  N.  B.  663,  hold- 
ing receiver  of  Insolvent  foreign  corporation  cannot  maintain  ac- 
tion against  promoters  to  recover  secret  profits  made  by  them 
oat  of  sale  of  property  owned  by  corporation;  City  Nat.  Banl; 
V.  Cbarlea  Balier  Co.,  180  Mass.  41,  61  N.  E.  224,  holding  Acts 
1882,  chap.  165,  Mass.,  authorizing  taxing  property  held  by  assignee 
In  Insolvency,  cannot  autliorlze  taxation  of  receiver  For  personal 
property  held  by  him;  Longley  v.  Hosiery  Co.,  128  Mich,  198,  87 
N.  W.  210,  holding  where  corporation  gave  mortgages  to  certain 
creditors  as  trustee  for  themselves  and  others,  proceedings  to  fore- 
close mortgages  by  receiver  appointed  by  creditors  did  not  eon- 
stltnte  common-law  assignment  and  unsecured  creditors  were  not 
entitled  to  share  In  benefits  of  mortgages;  Murtey  v.  Allen,  71 
Vt  381,  76  Am.  St.  Rep.  781,  45  Atl.  753,  holding  receiver  of  In- 
solvent bank  In  Nebraska  cannot  maintain  action  in  Vermont  for 
enforcement  of  stockholder's  liability. 

136  D.  8.  237-241.    Not  cited. 

136  U.  S.  24E-256,  34  L.  419,  HAMILTON  v.  LIVERPOOL,  ETC., 
INS.  CO, 

Syl.  2  (XI,  1019).    Insurance  stipulations. 

Approved  In  Munson  v.  Straits  of  Dover  SS.  Co.,  99  Fed.  789, 
holding  breach  of  agreement  to  arbitrate  in  charter  party  will  not 
afford  basis  for  action  for  damages;  Insurance  Co.  v.  Morton,  etc., 
Co.,  106  Tenn.  572,  073,  61  S.  W.  700,  holding  clause  In  policy  of 
Inanrance  that  loss  shall  be  determined  by  appraisement  In  case 
of  disagreemenL  la  condition  precedent  to  action  on  policy;  Mont- 
gomery V.  American  Cent  Ins.  Co.,  108  Wis.  160,  84  N.  W.  178. 
holding  provision  In  Insurance  policy  that  In  case  of  loss  award 
of  appraisers  should  be  prima  facie  evidence  of  amount  of  loss 
did  not  prevent  agreement  that  award  should  be  final;  dissenting 
opinion  in  Western  Assur.  Co.  v.  Decker.  98  Fed.  383,  majority 
lioldlng  where  insurance  policy  provides  that  In  case  of  dispute 
over  loss  matter  shall  be  submitted  to  appraisers  appointed  by 
parties.  Insured  discharged  his  duty  when  he  aiipointed  an  ap- 
praiser, and  upon  failure  of  appraisement  be  may  resort  to  court. 

Syl-  8  (XI,  1020).    Refusal  to  submit  to  agreed  appraisement. 

Approved  in  Fisher  v.  Insurance  Co.,  95  Me.  490,  50  AtL  234, 
mnd  Providence,  etc,  Ins.  Co.  v.  Board  of  Education,  40  W.  Va. 
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376,  38  S.  E.  086,  both  following  rule;  New  Telephone  Co.  T.  Fo- 
ley, 28  Ind.  App.  419,  68  N.  E.  57.  holding  where  plnlnttff  had 
contracted  to  repair  street  and  amount  doe  should  be  ascertained 
hj  certain  pereon  plaintiff  must  ebow  perform  an  ce  by  person 
named;  Vlnlng  v,  Franklin  Fire  Ina.  Co.,  89  Mo,  App.  324,  hold- 
ing denial  of  Uablllt;  on  Insurance  policy  is  waiver  of  adjustment 
and  appraisement;  Insurance  Co.  v.  Camahan,  S3  Ohio  SL  2T1.  .% 
N.  B.  809,  holding,  under  policy  of  Insurance  providing  that  Id 
case  of  loss  disagreement  as  to  antount  shall  be  submitted  to  arbi- 
tration, the  arbitration  Is  condition  precedent  to  commenclag  ac- 
tion; Insurance  Go.  v.  Morton-Scott-Robertson  Co.,  108  Tenn.  388, 
G7  S.  W.  817,  holding  saying  of  salvage  goods  by  assured  will 
not  Justify  one  of  several  Insurers  froni  refusing  to  pay  policy 
when  sufficient  is  left  to  enable  Insurer  to  exercise  option  to  take 
pro  rata  of  salvage;  dissenting  opinion  In  Western  Assur.  Co.  v. 
Decker,  &S  Ted.  385,  386.  majority  holding,  under  policy  of  insni^ 
nnce  providing  that  dispute  shall  be  submitted  to  arbitrators,  after 
their  failure  to  agree,  parties  were  not  compelled  to  select  other 
appraisers,  but  might  resort  to  court 

Distinguished  In  Connecticut  Fire  Ins.  Co.  v.  Cohen,  97  Md,  304, 
56  Atl.  678,  holding  under  policy  of  insurance  which  provided  that 
in  case  of  loss  disagreement  as  to  amount  should  be  submitted  to 
arbitrators,  failure  of  arbitrators  to  agree  would  not  prevent  suit 
for  loss;  Cbainless  Cycle  M.  Co.  v.  Security  Ins,  Co..  169  N.  T. 
311,  62  N.  E.  394,  holding  where  Insured  knows  Insured  desires 
appraisal  before  property  Is  fnrther  Injured,  Insured  cannot  postpone 
appraisal  until  property  Is  sold. 
136  U.   S.   257-268,  34   L.  514,  IN  RE  PALLISEH. 

Syl.  3  (XI,  1021).    Trial  of  postmaster— Jurisdiction. 

Approved  In  Stewart  v.  United  States,  119  Fed.  93,  holding  where 
prisoner  Is  arrested  on  warrant  based  on  indictment  In  foreign 
district  and  committed  solely  on  Indictment  court  has  authority 
on  habeas  corpus  to  examine  indictment;  Davis  v.  United  States. 
104  Fed.  138,  holding,  under  1  Supp.  Rev.  Stat.,  p.  687,  making 
It  a  misdemeanor  to  secure  transportation  by  means  of  false  state- 
ments as  to  weight,  prosecution  can  only  be  bad  In  district  where 
Illegal  rate  was  secured. 

130  U.  S.  268-286,  34  L.  349,  CHICAGO  RY.  CO.  v.  MERCHANTS' 
BANK. 

Syl.  1  (XI,  1022).    Chattel  reoi-tgages. 

Approved  In  O'Roiirke  v.  Wobl.  109  Fed.  277,  holding  where  note 
nod  trust  deed  securing  It  were  signed  and  delivered  to  trustee 
to  be  held  nntll  acknowledged  by  debtor,  a  transfer  thereof  by 
trustee  lo  Innocent  purcbaser  in  violation  of  iusttUGtlona  would 
be  vaUd. 
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Sfl.  2  (XI,  1022).    NegoUable  note. 

Approved  in  Frost  t.  Pislier,  13  Colo.  App.  836,  BS  Pac.  877, 
holding  under  deed  of  trust  securing  negotiable  note  provided  If 
taxes  and  Insurance  were  not  paid  tbey  mlgbt  be  paid  br  trustee 
and  be  secured  by  same  deed  of  trust,  the  additional  sums  were 
chargeable  on  land,  but  were  not  part  of  note  making  It  not 
negotiable;  Hunter  y.  Clarke,  184  IlL  1S2,  75  Am.  St.  Rep.  163,  56 
N,  B.  299,  balding  purcbaaer  of  note  before  due  without  notice  of 
payment  not  indorsed  on  note  maj  recover  full  amount;  Clarb  t. 
Skeen,  61  Kan.  529,  78  Am.  St.  Rep.  339,  60  Pac.  328,  holding 
note  providing  In  case  of  default  In  pafment  of  Interest  whole 
amount  shall  become  due  and  draw  greater  rate  of  Interest  la 
negotiable;  Leader  v.  Plaute,  95  Me.  342,  60  Atl.  65,  holding  note 
payable  "  within  one  year  after  date  "  Is  payable  In  one  year  after 
Its  date  with  option  to  pay  It  before  maturity. 

Syl.  3  (XI,  1022).    Note  payable  before  maturity. 

Approved  In  Washington  Co.  v.  Williams,  111  Fed.  806,  holding 
bonds  which  are  to  be  paid  from  speclal^  fund  to  be  raised  by 
annual  levy  of  specified  rate  are  nonnegotlable  under  Consol.  Stat. 
Nebr.,  (  2968;  City  Nat  Bank  v.  Goodloe- McClelland  Com.  Co., 
93  Mo.  App.  137,  holding  words,  "  The  makers  and  indorsers  agree 
to  all  extensions  and  partial  payments  before  or  after  maturity 
without  prejudice  to  the  holder,"  does  not  destroy  negotiability. 

(XI,  1022).    MlsceUaneous. 

Cited  In  dissenting  opinion  In  American  Press  Assn.   v.  Dally 
Story  Pub.  Co.,  120  Fed.  771,  majority  holding  owner  of  copyrighted 
production  does  not  lose  the  property  therein  by  licensee  omitting 
usual  copyright  notice. 
130  U.  S.  287-300,  34  L.  408,  THOMPSON  y.  PHSNIX  INS.  CO. 

Syl.  1  (XI,  1022).     Unauthorized  act  of  receiver. 

Approved  In  Rochat  v.  Gee,  137  Cat.  500,  70  Pac.  479,  holding 
rcccirer  was  properly  credited  with  money  paid  to  satisfy  cred- 
itors of  partnership  which  was  necessary  In  order  to  enable  him 
to  complete  contract  made  by  partnership;  In  re  Hamilton,  103 
Fed.  6S6,  holding  where  policy  of  Insurance  was  pledged  to  bank 
as  security  for  debt  and  subsequently  Insured  became  Insolvent 
and  policy  was  assigned  to  receiver,  with  consent  of  Insurer,  the 
receiver  was  entitled  to  insurance  as  against  bank  when  bank 
receives  premiums  paid  by  It;  Pullis  v.  PulUs  Bros.  Iron  Co..  90 
Uo.  App.  262,  holding  receiver  may  be  reimbursed  for  reasonable 
outlay  In  taking  care  of  property;  Weller  Mfg.  Co.  v.  Baton,  81  Mo- 
App-  663,  holding  Judgment  may  be  attacked  collaterally  by  show- 
ing party  was  dead  when  it  was  rendered;  Richardson  v.  Tyson, 
110  Wis.  583,  686,  86  N.  W.  253,  254,  holding  where  guardian  ad 
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litem  who  la  an  attorney  employs  counsel  to  assist  lilm  he  Bbould 
be  allowed  reasonable  compensation. 

Syl.  3  <XI,  1023),     Reformation  of  Insurance  policy. 

Approved  In  Chicago  &  A.  Ry.  Co.  v.  Green,  114  Fed.  677,  hold- 
ing court  has  Jurisdiction  to  reform  release  In  which  through  mis- 
take name  of  party  paying  consideration  was  erroneously  stated, 
and  by  Inserting  part  of  consideration,  which  fact  entered  into 
settlement 

Syl.  S  (XI,  1024).    Construction  of  Insurance  policy. 

Approved  tn  McMaster  t.  New  York  Life  Ins.  Co.,  183  V.  8.  40, 
46  L.  73,  22  Sup.  Ut.  16,  holding  on  question  of  forfeiture  of 
Insurance  policy,  where  provisions  are  Inconsistent,  construction 
which  will  sustain  policy  will  be  adopted;  American  SS.  Co.  v. 
Indemnity,  etc.,  Ins.  Co.,  108  Fed.  424.  holding  when  bull  and 
machinery  of  steamship  are  separately  valued  In  policy  of  Insur- 
ance the  parts  thus  separated  are  to  be  treated  as  distinct  Insur- 
ances;. Gross  V.  New  York,  etc.,  88.  Co.,  107  Fed.  520,  holding  where 
shipper  Insured  his  shipment  and  consignee  having  paid  draft 
against  shipment  insured  them  on  open  policy  not  knowing  of 
previous  insurance,  there  was  no  double  Insurance;  Holmes  v. 
Phenlx  Ins.  Co.,  9S  Fed.  242,  holding  tinder  the  terms  of  policy 
Insuring  against  loss  by  storms,  but  providing  that  no  loss  result- 
ing from  hall  or  lightning  shall  be  paid,  or  from  blowing  down  of 
chimneys,  unless  other  loss  occur,  damage  done  by  hall  or  lightning 
Is  not  covered  by  policy;  Royal  Circle  v.  Achterratb,  204  111.  B60, 
68  N.  E.  496,  holding  clause  In  life  Insurance  policy  that  It  la  to  be 
incontestable  after  certain  date  Is  to  b«  liberally  construed  In 
favor  of  Insured;  Campbell  v.  Fidelity,  etc.,  Casualty  Co.  of  New 
York,  100  Ky.  672,  60  8.  W.  495,  holding  where  Insured  was  killed 
by  person  whom  he  had  assaulted,  a  recovery  of  life  insurance 
could  be  had  unless  be  unnecessarily  exposed  himself  to  danger; 
dissenting  opinion  In  Crew-Levick  Co.  v.  British  &  Foreign  Slarine 
Ins.  Co.,  103  Fed.  54,  majority  holding  where  marine  policy  pro- 
vided that  goods  should  he  delivered  at  place,  name  of  which 
was  left  blank,  but  rider  attached  thereto  which  was  contract 
stated  that  property  was  "  oil  In  tank  cars  In  transit,"  a  delivery 
was  made  by  placing  the  cars  on  private  siding  of  Insured  by  Its 
direction;  dissenting  opinion  In  McMaster  v.  New  York  Life  Ins. 
Co.,  S9  Fed.  878,  majority  holding  provisions  In  Insurance  policy 
that  premiums  shall  be  paid  annually  Is  not  Inconsistent  with 
provision  fixing  time  for  payment  of  second  annual  premium  six 
days  less  than  a  year  from  date  of  policy.  See  95  Am.  8L  Rep. 
380,  note. 

Syl.  6  (XI,  1024).     Estoppel  of  Insurer. 

Approved  In  Order  of  United  Commercial  Travelwa  v,  M'Adam. 
125  Fed.  362,  363,  holding,  under  laws  of  Order  of  United  Com- 
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merdal  Travelers  of  America.,  local  council  may  pay  assesamenta 
for  dellnqnent  member  and  l^eep  him  In  good  standing  and  supreme 
council  cannot  avoid  payment,  on  ground  tbnt  member  was  not  In 
good  standing;  Ferguson  t.  Providence,  etc.,  Ins.  Co.,  125  Fed. 
142,  holding  under  policy  Insuring  tug  against  damage  to  any  ves- 
sel for  Tblch  tng  Is  legally  liable  Insurance  company  Is  liable 
for  damages  caused  by  sinking  scow  wblcb  tug  towed  Into  dan- 
gerouH  place  when  tug  has  been  anbjected  to  liability;  Fidelity, 
etc.,  Co.  T.  Love,  111  Fed.  775,  query  whether  limitation  contained 
In  life  insurance  policy  requlrlug  action  within  six  months  after 
death  i^ns  from  that  time  or  from  time  right  accrued  under  other 
provisions;  De  Farconnet  v.  Western  Ins.  Co.,  110  Fed.  410,  hold- 
ing where  libelants  shipped  petroleum  covered  by  Insurance  and 
vessel  and  cargo  were  sold  to  pay  salvage  and  otber  expenses, 
in  action  on  policy  Judgment  on  master's  bottomry  draft  In  whicb 
sale  was  held  Invalid  was  not  admissible. 

(XI,  1022).    Miscellaneous. 

Cited  in  Randolph  v.  Scruggs,  190  U.  S.  B39,  23  Sup.  Ct  712,  47 
L.  1171,  holding  claims  for  services  rendered  to  assignee  prior  to 
adjudication  In  bankruptcy  against  assignor  within  four  months 
are  preferred  claims. 
136  U.  S.  300-312,  34  L.  414,  ALLEN  v.  HANKS. 

Syl.  2  (XI,  102B).     Separate  property  of  wife. 

Approved  iu  Rose  v.  Rose,  104  Ky.  53,  46  S.  W.  626,  holding 
right  of  busband  to  use  of  wife's  real  estate  with  power  to  rent 
It  conferred  by  Gen.  Stat.,  chap.  52,  art.  2,  |  1,  Ky.,  became 
vested  right  when  land  was  acqi:lred  by  wife,  and  as  to  land  already 
acquired  was  not  affected  by  act  ot  1894.  See  84  Am.  St.  Rep. 
444,  note. 

(XI.  1025).    Mlscellaneons. 

Cited  In  Twin  City  Power  Co.  v.  Barrett,  126  Fed.  306,  hold- 
ing where  complainant  who  bad  certain  options  on  land  transferred 
tbem  to  a  company  with  undgrstandlng  by  certain  date  bonds 
would  he  given  In  consideration  thereof  or  options  returned,  the 
court  properly  compelled  purchase  of  the  options;  Jones  v.  Mutual 
Fidelity  Co.,  123  Fed.  520,  holding  unsecured  creditors  may  obtain 
appointment  of  receiver  for  Insolvent  corporation  under  Del.  statute, 
March  25,  1891. 
136  V.  S.  313-330.  S4  L.  455,  MINNESOTA  v.  BARBBR. 

Syl.  1  (XI,  1025).    Constitutionality  of  meat  Inspection  law. 

Approved  In  Booth  v.  Itlinola,  184  D.  S.  429,  40  L.  026,  22  Sup. 
Ct.  427,  holding  prohibition  against  options  to  buy  grain  at  future 
time,  under  111.  Crim.  Code,  i  130,  Is  not  unconstitutional;  State 
V.  Dalton,  22  B.  I.  82,  46  Atl.  235,  holding  Pub.  Laws.  chap.  632. 
0.  I.,  making  It  a  misdemeanor  to  give  "  trading  stampa,"  la  nn- 
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couetltntiooal;  People  t.  Buffalo  Tlab  Co.,  164  N.  T.  102,  79  Am. 
St.  Rep.  627,  58  N.  E.  37.  holding  I^we  1892,  chap.  488.  »  110, 
112,  N.  T..  relating  to  poseesBlon  of  certain  fieb  during  certain 
period,  does  not  appl^  to  flsh  caught  In  foreign  conntrj  and  Im- 
ported into  State;  State  v.  Zophy,  14  S.  Dak.  125,  84  N.  W.  393, 
86  Am.  St  Rep.  745,  holding  Sees.  Lawa  18S7,  chap.  72,  S.  Dak.. 
impoBing  tax  on  partlea  without  State  having  wholesale  estitl>- 
lishmenlB  in  State,  and  exempting  manufacturers  within  State.  Is 
unconstitutional. 

87I.  S  (XI,  1026).    Inspection  of  meat. 

Approved  In  Austin  t.  Tennessee,  179  TI.  B.  344,  4S  L.  226,  21 
Sup.  Ct.  132,  holding  prohibition  of  sale  of  cigarettes  Is  within 
police  power  of  legislatnre  providing  It  does  not  apply  to  original 
packages  or  discriminate  against  cigarettes  Imported  from  other 
States;  Pabat  Brewing  Co.  r.  Crenshaw,  120  Fed.  1S2,  holding 
act  Uo.  May  4,  1899,  providing  for  Inspection  of  beer  and  malt 
liquors.  Is  not  In  violation  of  Interstate  commerce  clause  of  Uou- 
stltutlon;  State  v.  Duckworth.  S  Idaho,  647.  9G  Am.  St  Rep.  202, 
ol  Pac.  457,  holding  Laws  1897,  p.  115,  Idaho,  providing  that  sheep 
shall  not  be  Imported  Into  this  State  nnlese  they  are  first  dipped, 
lire  repugnant  to  commerce  clause  of  Constitution. 

Distinguished  in  State  t.  Bliman,  162  Mo.  26,  62  8.  W.  833.  hold- 
ing Laws  1899,  p.  228,  Mo.,  declaring  that  all  beer  and  molt  liquors 
shall  be  made  from  certain  cereals  and'lnspected,  is  proper  exer- 
cise of  polli^e  power. 

Syl,  4  (XI,  1027).    Inspection  of  meat  —  Restraint  on  commerce. 

Approved  in  Smith  r.  St.  Louis,  etc.,  R.  R.  Co.,  181  D.  S,  255, 
45  L.  850,  21  Snp.  Ct.  605,  holding  prohibition  against  Importation 
of  cattle  Into  Texas  from  Louisiana  until  certain  date  because 
anthrax  was  liable  to  break  out  in  that  State  la  proper  exercise 
of  police  power  of  State;  Reld  v.  People,  29  Colo.  342,  68  Pac.  230, 
03  Am.  St  Rep.  76,  holding  Setae.  Laws  1885,  p.  835,  f  2,  Colo., 
relating  to  Importation  of  cattle  Is  not  regulation  of  Interstate 
commerce;  dissenting  opinion  In  Lottery  Case,  188  U.  S.  364,  23  Sup. 
Ct.  330,  47  L.  504,  majority  holding  carriage  of  lottery  tickets  from 
one  State  to  another  by  espresa  company  Is  Intwatate  commerce 
wblch  Congress  may  prohibit;  dissenting  opinion  In  Austin  v.  Ten- 
nessee, 179  U.  S.  378,  46  L.  240,  21  Sup.  Ct.  145,  majority  holding 
tobacco  must  be  recognized  as  article  of  commerce  although  to 
certain  extent  within  police  power  of  State;  dissenting  opinion  In 
State  T.  Buxman,  162  Mo.  55,  62  S.  W.  843,  majority  holding 
act  May  4,  1899,  Uo.,  providing  for  Inspection  of  all  beer  sold  01 
manufactured  in  State  is  not  unconstitutional. 

<XI,  1025).     Miscellaneous. 

Cited  In  Minnesota  v.  Bmndage,  180  V.  S.  50*,  45  L  642,  21  Snp. 
Ct.  457,  holding  application  to  Federal  court  for  writ  of  habeas  cor- 
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pns  to  release  prisoner  ander  Judgment  of  Uanlctpal  Court  will  l>e 

dented  wben  be  bae  not  availed  htmself  of  State  laws. 

136  U.  S.  330-338,  34  L.  464.  IN  RB  LUIS  OXBIZA  T.  CORTES. 

8rl.  2  (XI,  1029).    BxtradltioD  —  Habeas  corpus. 

Approved  In  In  re  Reiner,  122  Fed.  110,  bolding  embezzlement 
of  funds  of  saTlngs  bank  owned  hy  city  In  Germany,  by  cashier, 
who  Is  public  official  appointed  by  city.  Is  an  embezzlement  of  public 
moneys  wltbln  treaty  1652,  between  Prnssia  and  tbe  Uulted  States; 
United  States  v.  Greene,  108  Fed.  819,  holding  findings  of  commls- 
eloner  on  proceedings  to  remove  person  cbarged  with  crime  to 
anotber  district,  wbere  tbere  Is  any  legal  evidence  before  blm  can- 
not be  reviewed  by  court  on  application  for  removal;  In  re  Count 
De  Toulouse  Lautrec,  102  Fed.  879,  holding  In  proceedings  for 
extradition  of  one  cbarged  with  extraditable  offense  under  treaty, 
findings  of  probable  cause  by  commissioner  Is  open  on  babeaa 
corpus  only  as  to  whether  there  was  legal  evidence  before  blm 
on  wblch  to  exercise  bis  Judgment 

Distinguished  in  Grin  v.  Shine,  187  U.  S.  192,  193,  23  Sup.  Ot. 
103,  47  L.  13T,  holding  whether  depositions  offered  under  22  Stat, 
at  Large,  21G.  chap.  378,  governing  evidence  In  extradition  cases, 
sufficiently  establishes  criminality,  cannot  be  reviewed  npon  habeas 
corpus;  In  re  Ricbter,  100  Fed.  29S,  boldlng  on  application  for 
removal  of  defendant  to  anotber  district  for  trial.  Indictment  Is 
presumptive  evidence  of  probable  cause. 

<XI,  1028).    Mlscellaneons. 

Cited  in  Tbe  Jspanese  Immigrant  Case.  189  U.  S.  98,  23  Sup.  Ct. 
613,  47  L.  725,  holding  executive  officers  of  United  Btates  were  not 
Invested  by  provisions  of  acU  October  19,  1888,  chap.  1210,  and 
March  3,  1891,  chap.  661,  for  deportations  of  aliens,  with  arbitrary 
power  of  deportation  wltbout  giving  alien  right  to  be  beard;  State 
V.  Huegin,  110  Wis.  235,  85  N.  W.  1057,  holding,  npon  habeas  corpus 
proceedings,  court  baa  Jurisdiction  to  examine  the  complaint  and 
evidence  to  see  If  there  Is  proliable  cause. 
136  V.  a.  338-347.  Not  cited. 
136  U.  S.  348-366,  34  L.  360,  REYNOLDS  v.  ADDEN. 

Syt.  1  (XI,  1029).    Estoppel  from  removing  cause. 

Approved  in  Illinois  Life  Ins.  Co.  v.  Sbenebon,  100  Fed.  676. 
holding  defendant  Is  citizen  of  Illinois  under  tbe  facts  of  the  case. 

SyL  2  (XI,  1029).     Effect  of  Insolvency  law. 

Approved  In  Zacber  v.  Fidelity,  etc.,  Co.,  106  Fed.  596,  598.  hold- 
ing Iten  of  creditor  attaching  property  of  a  Connecticut  corporation 
In  Kentucky  alter  appointment  of  receiver  by  Connecticut  court 
li  not  displaced  by  subsequent  general  assignment  to  receiver  by 
corporation. 
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136  U.  S.  356-3S3,  34  L.  863,  NASHUA,  ETC.,  R.  R.  v.  LOWELL, 
ETC.,  R.  E. 

Sjl.  1  (XI.  1029).    CorporatloD  citizen  of  State  of  creation. 

See  89  Am.  SL  Rep.  656,  nota ' 

SrL  2  (XI,  1030).    Diverse  citizenship  preeented  by  answer. 

Approved  In  Reavie  v.  Heavls,  101  Fed.  22,  boldlog  wbere  Juris- 
diction Is  denied  In  answer  In  Federal  court,  motion  to  dlsmlM  la 
not  walTcr  of  other  defenses  set  up  In  answer. 

S7I.  4  <XI,  1030).    Railroads  In  more  tlian  one  State. 

Approved  In  Goodwin  v.  Boston,  etc.,  E.  E.,  127  Fed-  987,  hold- 
ing corporation  Incorporated  under  laws  of  New  Hampshire,  Massn- 
chusetts  and  Maine  Is  citizen  of  New  Hampshire  when  sued  by 
citizen  thereof;  Goodwin  v.  New  York.  N.  H.  &  h!  E.  R.  Co.,  124 
Fed.  362,  363,  364,  366,  367,  369,  371,  holding  corporation  owning 
system  of  railroad  la  Massachu setts  and  Connecticut,  which  may 
be  sued  In  Massachusetts  by  citizen  of  Connecticut  and  conversely, 
cannot.be  sued  in  Massachusetts  by  citizen  thereof,  alleging  that 
defendant  !b  citizen  of  Connectlcnt;  Boston,  etc,  R.  R.  v.  fiurd, 
108  Fed.  118,  holding  action  by  citizen  of  Massachusetts  was  prop- 
erly brought  In  Circuit  Court  of  New  Hampshire  district  for  death 
of  resident  of  Massachusetts,  against  railroad  Incorporated  by 
concurrent  action  of  several  States,  Including  those  named;  Deb- 
nam  v.  Southern,  etc.,  Tel.  Co.,  126  N.  C.  842,  36  S.  E.  273,  holding 
foreign  corporation  complying  with  Pub.  Laws  1899,  chap.  62,  {  1, 
N.  C.,  became  domestic  corporation  and  not  licensee  to  do  business 
In  State.    See  85  Am.  St.  Rep.  920,  note. 

136  U.  S.  386-393,  34  L.  424,  NOEEIS  v.  HAGGIN. 

Syl.  1  (XI,  1032).     Fraud  —  Statute  of  Limitation. 

Approved  In  Black  v.  Black,  64  Kan.  T05,  08  Pac.  607,  holdln? 
action  for  fraud  cannot  be  maintained  after  eighteen  years  after 
estate  has  been  settled  where  fraud  grew  out  of  accounts  In  estate 
of  their  father  which  accounts  were  public  records;  Loomls  v. 
MiSHonrl.  etc.,  Ry.,  165  Mo.  493,  05  8.  W.  968.  holding,  under  the 
facts  of  this  case,  plaintiff  was  barred  by  laches. 

138    D.    8.    393-407,    34    L.    385,    TEXAS,    ETC.,    E.    E.    CO.    v. 
MAE8HALL. 
Syl.  1  <XI,  1032).    Agreement  to  establish  permanent  terminus. 
Approved  In  Ecklngton.  etc.,  Ry.  Co.  v.  McDevltr,  191  U,  S.  114, 

holding  difference  between  ralue  of  land  with  street-car  service 
and  expectation  that  .cars  will  continue  to  run  and  such  valne 
without  operation  of  cars  Is  too  uncertain  for  measure  of  damages- 
for  breach  of  c 
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Syl.  2  (XI,  1033).    Construction  of  contract. 

Approved  In  Western  Union  TeL  Co.  v.  Pennsflvanla  Co.,  125 
Fed.  71,  72,  I)  old  In  g  executory  contract  between  telegraph  and 
railroad  company  for  construction  of  telegrapli  line  along  right  of 
tear  of  railroad  company  for  their  Joint  benefit  did  not  operate 
aa  conveyance  to  telegraph  company  of  an  estate  la  realty; 
Cleveland,  etc.,  E.  R.  Co.  v.  Kiag,  23.  Ind.  App.  583,  55  N.  H.  878, 
holding  where  acts  complained  of  consisted  of  defendant's  casting 
Into  large  pond  near  plaintiff's  premlaes  offensive  material,  the 
nuisance  could  be  removed  and  hence  was  not  permanent. 

Syl.  3  (XI,  1033).     Specific  performance. 

Approved  In  Beasley  v.  Texas  &  Pac.  Ry.  Co.,  191  U.  8.  497, 
holding  specific  performance  of  covenant  In  deed  not  to  build  rail- 
road depot  wlthtn  three  miles  of  one  stipulated  for  cannot  be 
decreed,  afllrming  Beasley  v,  Texas,  etc.,  Ry.  Co.,  115  Fed.  855, 
9.'>6,  holding  contract  by  railroad  company  to  establish  station  at 
particular  place  and  maintain  no  other  station  within  certain 
distance  Is  contrary  to  public  policy;  Berliner  Gramophone  Co.  v. 
Seamon,  110  Fed.  34,  holding  where  contract  Is  one  establishing 
business  rdatlona  between  parties  containing  mutual  coveaants. 
court  will  not  decree  specific  performance;  Strang  v.  Richmond, 
etc.,  R.  R.  Co.,  101  Fed.  617,  holding  contract  to  build  railroad 
cannot  be  specifically  enforced;  Wlllson  v.  Winchester,  etc.,  Ry. 
Co.,  99  Fed.  644,  645,  holding  where  railroad,  in  consideration  of 
rlglit  of  way  over  land  of  plalntiCT,  agreed  to  maintain  station  on 
plaintiff's  land  and  plaintiff  was  to  operate  It  and  receive  fees, 
upon  refusal  of  defendant  to  longer  maintain  it,  plaintiff's  remedy 
Is  at  law  and  not  specific  performance;  Newcomh  v.  Norfolk,  etc., 
Ry.,  179  Mass.  450,  61  N.  E.  43,  holding,  under  Pub.  Stat.,  chap.  113. 
i  7,  relotlng  to  street  railway  companies,  the  court  may  compel 
company  to  comply  with  condition  that  It  should  sprinicle  street 
136  D.  8.  408-436,  34  L.  398.  RICHELIEU  NAV.  CO.  v.  BOSTON 
INS.  CO. 

Syl.  2  (XI,  1033).     Marine  Insurance  —  Burden  of  proof. 

Approved  In  The  Lansdowue,  105  Fed.  443,  holding  where  vessel 
has  disregarded  rule  of  navigation  It  is  incumbent  on  her  to  shoir 
that  violation  of  statute  did  not  and  could  not  have  contributed 
to  collision. 

SyL  9  (XI,  1034).     Admissibility  of  captain's  protest. 

Approved  in  Sharland  v.  Washington  Life  Ins.  Co.,  101  Fed.  211, 
212,  holding.  In  action  on  life  Insurance  policy,  copy  of  findings 
of  coroner's  Inquest  furnished  by  beneficiary  Is  admissible  on  behalf 
of  Insurer  to  establish  suicide. 
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136  U.  S.  436-449,  34  L.  SIS,  IN  RE  KBMMLER. 

S7I.  8  {XI,  103S).     Constructloi)  of  Fourtecntta  Amendment 

Approved  In  Maxwell  v.  Dow.  176  V.  S.  S93,  694,  44  L.  602,  20 
&vp.  Ct  463,  454,  holding  St&te  statute  providing  for  Jary  of  eigbt 
lu  criminal  case  1b  valid:  Bolln  v.  Nebraska.  176  U.  8.  K6,  44  L. 
3S3,  20  Sup.  Ct.  288,  boldlng  proceeding  bj  infonuatlon  for  felony 
Is  not  Insufficient  to  constltnte  due  process  of  law  tinder  U.  S. 
Const,  14tli  Amend.;  SUte  v.  Hogan,  63  Oblo  St.  218,  68  N.  E.  575, 
holding  section  S995,  Rev.  Stat  Obio,  whereby  punishment  Is  pre- 
scribed for  threatening  to  do  Injury  hy  tramp,  Is  not  unconstitu- 
tional; State  V.  Tucker,  36  Or.  294,  81  Pac.  895,  holding  act  February 
17,  1899.  Or.,  providing  for  proceedings  by  information  In  criminal 
cases,  Is  constitutional;  Plnney  v.  Providence  L.,  etc.,  Co.,  106  Wis. 
401,  82  N.  W.  310,  holding  Rev.  Stat,  i  1775b,  Wis.,  providing 
for  service  of  process  on  private  corporation  by  leaving  copy  with 
register  of  deeds,  la  unconstitutional.  See  88  Am.  St  Hep.  617. 
note. 

Syl.  4  (XI,  1036).     Criminal  law  — Due  process. 

Approved  In  McDonald  v.  Msssacbusetts,  ISO  U.  S.  318,  45  L.  647. 
21  Sup.  Ct  380,  holding  Mass.  Stat  1887,  chap.  435,  !  1,  Imposing 
heavier  penalty  for  second  offense.  Is  not  nnconstltntlonal;  Howard 
V.  Fleming,  191  V.  S.  136,  holding  sentence  of  ten  years  for  con- 
spiracy to  defraud  is  not  cruel  or  unnsual  punishment;  Stortl  v. 
Conllth,  17S  Mass.  553.  60  N.  E.  211,  holding  Stat.  1898,  chap.  326,  ' 
i  6,  Mass.,  relating  to  death  of  convicts  by  electricity.  Is  not  uncon- 
stitutional; McDonald  V.  Commonwealth,  173  Mass.  328,  73  Am. 
St.  itep.  296,  63  N.  E.  875,  holding  Stat.  1887,  chap.  435.  Mass.,  pro- 
viding for  severer  punishment  upon  conviction  of  third  offense, 
Is  not  unconstitutional. 

(XI,  1036).    Miscellaneous. 

Cited  In  Orr  t.  Gltman,  183  U.  S.  286,  46  L.  20,  22  Sup.  Ct  216, 
holding  N.  T.  transfer  tax  law,  subjecting  to  taxation  remain- 
ders created  by  will  before  precedent  estate  terminates,  Is  not 
unconstitutional;  Territory  v.  Ketchum,  10  N.  Mex.  719,  721, 
65  Pac.  169,  boldlng  section  1161,  Comp.  Laws  1897,  N.  Mex..  pre- 
scribing death  penalty  for  Intent  to  commit  train  robbery.  Is  valid. 
136  n.  S.  450-W7,  34  L.  472,  DISTRICT  OF  COLUMBIA  v.  WOOD- 
BURT. 

Syl.  2  (XI,  1036).     Negligence  of  municipal  officers. 

Approved  In  Workman  v.  Mayor,  etc.,  of  New  York,  179  U.  S, 
674,  45  L.  325,  21  Sup.  Ct  220,  holding  exemption  of  flreboat  from 
selxure  in  rem  will  not  relieve  city  from  liability  In  personam 
under  maritime  law  for  Injuries  to  another  vessel  caused  by  n^ll- 
geuce  of  Breboat;  Denver  v.  Porter,  126  Fed.  293,  holding  city  Is 
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liable  for  negligence  of  Its  offlcers  under  wbose  directions  a  dump- 
ing gronnd  Is  maintained;  dissenting  opinion  In  Workman  t.  Mayor, 
etc.,  of  New  York,  179  U.  8.  583.  45  L.  328,  21  Sup.  Ct.  223,  mnjority 
holding  maritime  law  and  not  local  law  governs  In  determining 
liability  of  city  for  Injury  to  Tessel  by  flreboat  owned  by  city. 

Syl.  3  (XI,  1036).     Personal  InJurJea  —  Damages. 

Approved  In  Sonthem  Pac,  Co.  v.  Hall,  100  Fed.  765,  holding 
cost  of  artlSclal  limb,  purchased  In  consequence  of  Injury  resniting 
In  amputation.  Is  not  recoverable  under  general  allegation  of  dam- 
8gea;  Denver,  etc.,  R.  R.  Co.  t.  Roller,  100  Fed.  750,  holding  In 
action  for  personal  Injurlea,  received  In  railroad  collision,  plaintiff 
may  recover  for  Injuries  to  ber  health  canaed  by  fright;  Storrs  v. 
Los  Angeles,  etc.,  Co.,  134  Gal.  94,  66  Pac.  73,  holding  In  action  for 
personal  Injuries,  elements  of  damages  were  expeosea  paid  for  care, 
value  of  time  lost,  compensation  for  Impairment  of  earning  power 
and  for  pain  and  anxiety. 

Syl.  4  (XI.  1036).     Error  without  prejudice. 

Approved  In  Mlsaourl,  etc.,  Ry,  Co,  v,  Elliott,  102  Fed.  105.  hold- 
ing admlaslon  of  Incompetent  fvldence  of  material  fact  Is  error 
without  prejudice. 

Sjl.  5  (XI.  1036).     General  objection  to  evidence. 

Approved  In  Chocktaw,  Oklahoma,  etc.,  R.  R.  Co.  v.  McDade,  194 
D.  S.  69,  holding  assignments  of  error  based  on  general  eiceptiona 
are  not  reviewable  on  writ  of  error  from  United  States  Supreme 
Court;  Davia  v.  United  States,  lOT  Fed.  757,  holding  objection  to 
evidence  that  It  Is  Incompetent  Is  not  available  on  writ  of  error, 
as  It  la  not  apedflc. 

(XI,  1036)..  Miscellaneous. 

Cited  in  Gray  v.  Commutator  Co.,  85  Minn.  470,  89  N,  W.  324, 
holding  It  la  duty  of  master  to  furnish  safe  machinery  for  use  of 
servant,  and  presumption  .is  that  machinery  is  safe;  Snook  v.  City 
<a  Anaconda,  26  Mont  105,  66  Pac.  758,  holding  city  organized 
under  Camp.  Stat.  I8S7,  Gen.  Laws  Mont.,  dfv.  5,  chap.  '22,  providing 
for  taxation  for  improvement  of  streets.  Is  responsible  for  dam- 
ages resulting  from  dangerous  condition  of  street. 
13G  U.  S.  468-478.  Not  cited. 
136  U.  8.  47&-519.  34  L.  329,  INDIANA  v.  KENTUCKT. 

Syl.  1  (XI,  1038).    Grant  of  territory  on  river. 

Approved  In  Holman  v.  Hodges,  112  Iowa,  720.  84  N.  W.  952, 
holding  where  Island  arose  in  navigable  river  apart  from  riparian 
owner's  land,  such  owner  has  no  title  thereto  by  reason  of  riparian 
rights  though  land  was  afterward  Joined  to  their  land. 
Vol.  Ill  — 2 
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Sri.  3  (XI,  103S>.    Recognlzatlon  of  State  t>otindai7. 

DletiugnlBbed  la  Meyler  t.  Wedding,  etc.,  107  Kj.  82S,  02  Am. 
St.  Rep.  356,  53  S.  W.  813,  60  S.  W.  22,  holding,  under  Bectloa  11 
compact  with  "Virginia  (13  Hen,  &  M.  Stat,  Va.,  p.  19),  which  pro- 
vides for  uBe  of  Ohio  river  and  Jurisdiction  thereon,  Inillana  judg- 
ment rendered  npon  eervlce  of  procees  on  Ohio  river  outside  low- 
water  mark  on  Indiana  shore  Is  void  In  Kentnck;;  M'Mlllan  v, 
Hannah,  106  Tenu.  6&4,  61  8.  W.  1022,  holding  fact  that  Clieatham 
countj,  Tenneanee,  acquiesced  for  fourte^i  years  in  action  of  leg- 
islature (Acts  1881,  chap.  143)  In  transferring  certain  lands  from 
that  countr  to  Dickson  county,  did  not  estop  Cheatham  county 
from  then  asserting  claim  to  the  land  under  Const.,  art.  10,  |  4. 

(XI.  1038).     Miscellaneous. 

Cited  in  United  States  v.  Martinez,  184  V.  S.  449,  46  L.  635,  22 
Sup.  Ct  425,  holding  failure  to  maiie  patentees  of  parties  to  suit  for 
conflrmation  of  land  within  Spanish  grant  does  not  affect  validity 
of  decree  where  patents  are  undisputed. 
136  U.  S.  619-M8,  34  L.  581.  THAW  V.  EITCHIB. 

Syl.  3  (XI,  1039).    Construction  of  will. 

Approved  In  Land  Title,  etc.,  Co.  v.  M'Coach,  127  Fed.  886,  hold- 
ing, laider  wUl  bequeathing  property  in  trust,  income  to  wife,  and 
after  ber  death  to  be  divided  between  bis  cblldren,  children  took 
vested  Interest  which  was  subject  to  legacy  tax  under  D.  8.  Comp. 
Stat  1901,  p.  2307. 

Syl.  6  (XI.  1039).    Collateral  attack  on  guardian's  sale. 

Approved  in  Godchaux  v.  Morris.  121  Fed.  485.  holding  sale  under 
decree  providing  for  sale  at  place  other  than  courthouse  as  required 
by  U.  S.  Comp,  Stat,  1901,  p.  710,  does  not  render  It  void, 
136  U.  8.  549-^569,  34  L.  525.  GIBBONS  v.  MAHON. 

Syl.  1  (XI,  1030).    Title  to  corporate  property. 

Approved  In  Coltrane  v.  Blake,  113  Fed.  790,  791,  792,  holding 
holders  of  fuUy-pald-up  stock  by  building  and  loan  aasocla-tloii. 
wbd  are  paid  Intf.rest  instead  of  proportionate  share  of  proQts.  are 
stock  hoi  derH  and  not  creditors,  and  on  Insolvency  of  corporation 
are  entitled  to  no  preference  over  common  stockholders, 

Syl,  1  (XI,  1040).    Corporate  accumulations. 

Approved  In  Dooge  v.  Leeds,  176  Maes,  561,  57  N,  E.  1026.  hold- 
ing where  corporation  Issued  l>onds  to  stockholders,  payable  out  of 
fund  after  payment  of  debts  of  company,  the  bonds  were  capital 
and  not  Income,  and  passed  to  remaindermen,  not  to  life  tenant 
under  will  providing  for  payment  of  Income  to  certain  persons  dur- 
ing lite  and  principal  thereafter  to  others;  State  v.  Mitchell,  104 
Tenn,  843,  68  8.  W.  367,  holding  provision  In  corporation's  asslgn- 
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ment  for  creditors  tlmt  any  surplus  sbould  be  divided  among  stocb- 
Iiolden  Is  nltra  rlres,  since  surplus  belongs  to  corporation. 

SyL  4  (XI.  1040).     Dletrlbtitlou  o(  corporate  earnings. 

Approved  in  De  Koven  t.  Alsop,  205  III.  311,  68  N.  E.  930,  931. 
932,  holding  stock  dividends  belong  to  corpus  of  estate  devised  to 
trustee  to  pay  widow  Income  are  not  payable  as  Ini^ome;  Smltli  v. 
Hooper,  9S  Md.  20,  61  Atl.  846,  holding  under  will  bequeathing 
dividends  of  fund  to  daughter,  giving  trustees  power  to  Invest 
fund.  Increase  from  sale  of  property  was  not  "dividends;"  Quinu 
V.  Safe  Dep.  &  Tr.  Co.,  93  Md.  298,  48  Atl.  837,  holding  under  wUl 
bequeathing  income  of  property  for  life,  dividend  declared  out  of 
certain  sinking  fund  of  corporation  In  wblcb  deredent  was  stock' 
holder  should  be  paid  to  life  tenant;  Hemenway  v.  Hemenway,  ISl 
Mass.  411,  63  N.  B.  921,  holding  dividends  declared  upon  accumu- 
lated profits  was  income  and  not  capital  and  weut  to  life  tenants 
under  will  bequeathing  Income  to  wife  and  children  and  remainder 
to  heirs. 
136  U.  8.  670-571,  34  L.  640,  SHBHBiAN  v.  B0BBKT80N. 

ByL  1  (XI,  1040).    Custums  duties. 

Approved  In  De  Pass  y.  Bldwell,  124  Fed.  S22,  holding,  under 
Foraker  act  April  12,  1900  (chapter  191,  31  Stat.  77).  goods  brought 
from  Porto  Rico  after  Its  cession  and  voluntarily  left  In  warehouse 
antil  after  passage  of  act  are  subject  thereto. 
136  V.  S.  572-580.     Not  cited. 
136  U.  S.  581-586,  34  L.  246,  MASON  v.  UNITED  STATES. 

Syl.  1  (XI.  1041).    Appeal. 

Approved  in  In  re  Key,  189  U.  S.  85,  23  Sup.  Ct.  624,  47  L.  721, 
holding  mandamus  will  not  lie  to  compel  Court  of  Appeals  of 
District  of  Columbia  to  reinstate  appeal  from  Supreme  Court  of 
District  In  action  brought  before  Justice  of  the  peace  where  appeal 
was  dismissed  by  Court  of  Appeals  for  want  of  Jurisdiction;  Love- 
less V.  Ransom,  lOT  Fed.  627,  holding  where  Judgment  Is  Joint,  all 
parties  against  whom  it  Is  rendered  must  Join  In  appeal;  Kidder  v. 
FldeUty  Ins.,  etc.,  Co.,  lOB  Fed.  823,  holding  where  one  of  several 
Interveners  appeals  from  decree  In  equity  after  term,  and  cites 
only  complainant  and  receiver  of  one  defendant,  the  appeal  will  be 
dismissed  as  It  was  necessary  to  Include  all  parties;  The  New  Torlc, 
104  Fed.  663,  holding  sureties  on  stipulation  entered  Into  under 
Rev.  Stat.,  I  Sll,  do  not  become  parties  to  suit  so  as  to  require 
that  they  should  be  Joined  In  appeal  by  claimant  whose  sureties 
they  are;  Grand  Island,  etc.,  R.  R.  Co.  v.  Sweeney,  103  Fed.  341, 
Holding,  unAer  Seas.  I.aws  8.  Dak.  1893,  chap.  116,  |  4,  relating  to 
parties  defendant  In  equity  on  foreclosure  of  mechanic's  Hen,  In- 
ferior Uenholders  are  necessary  parties  to  appeal  by  railroad. 
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136  D.  a.  586-627,  34  L.  500,  IN  BE  BURROS. 

Sfl.  1  (XI,  1041).    Habeas  corpus  by  Federal  court. 

Approved  In  Ex  parte  Baez.  177  V.  S.  380.  44  L.  817,  20  Sup.  Ct. 
677,  boldlng  leave  to  file  x*etltion  Tor  habeas  corpus  will  be  denied 
where  restraint  wiU  terminate  before  return  day;  Id  re  Lalng.  127 
Fed.  216,  holding  Federal  court  has  Jurisdiction  to  determine  on 
habeas  corpus  wbether  officer  of  Fed^al  court,  indicted  by  State 
court  for  killing  prisoner  be  was  seeking  to  arrest,  was  not 
unlawfully  restrained  of  bis  liberty;  Id  re  Celestlne,  114  Fed.  552, 
holding  Indian  bom  In  Daltcd  States  to  whom  land  has  been 
allotted  becomes,  under  1  Supp.  Rev.  Stat,  p.  536,  citizen  of  United 
States  witb  right  to  sue  in  any  proper  lorum. 

Syl.  2  (XI.  1041).     Custody  of  children  —  Federal  courts. 

Approved  In  Hoadley  v.  Chase,  126  Fed.  820,  holding  Federiil 
courts  have  no  Jurisdiction  to  exercise  functions  of  parens  patrke 
for  determlnlnatloQ  of  rights  to  custody  of  an  Insane  person. 


OXXXVII  UNITED  STATES. 


137  n.  8.  1-15,  34  L.  586,  THE  MAX  MORRIS. 

Syl.  1  (XI,  1043).     Libel  for  Injuries. 

Approved  In  Worltman  v.  Mayor,  etc.,  of  New  Tork,  179  U.  S. 
662,  663,  45  L.  321,  21  Sup.  Ct  216.  holding  maritime  and  not  local 
law  governs  in  determining  liability  of  city  for  Injuries  to  vessel 
by  flreboat  owned  by  city;  Slevers  t.  Eyre,  122  Fed.  736,  holding 
where  seaman  is  Injured  while  cleaning  a  loaded  cannoo,  he  assumes 
the  risk  and  cannot  recover  damages;  State  v.  Westoll,  lOG  Fed. 
237.  holding  stevedore  who  fastened  chain  on  beams  of  hatch  of 
vessel  and  stood  on  hatch,  and  when  beam  struck  ordered  winch- 
man  to  apply  more  power,  was  guilty  of  contributory  negligence 
when  sndden  Jerk  threw  him  into  hold  of  vessel;  The  Nikolai  11,  102 
Fed.  175,  holding  In  action  for  personal  injuries  sustained  by  steve- 
dore employed  !n  loading  ship,  who  fell  Into  hold  at  night  the 
evidence  as  to  amount  of  light  was  conflicting  and  libelant  could 
not  recover. 

Distinguished  In  dissenting  opinion  In  Workman  t.  Mayor,  etc.,  of 
New  York,  179  U.  S.  586.  45  L.  330.  21  Sup.  Ct.  226,  majority  holding 
city  Is  liable  by  maritime  law  for  negligence  of  its  ( 
charge  of  fireboat  which  collided  with  anotber  TesseL 
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{XI,  1043).     MlBcellaneoDB. 

Cited  in  Bmltb  v.  Cltj  of  Sbakopee,  103  Fed.  242,  holding  wbere 
city  falls  to  maintain  llgbt  on  drawbridge  required  by  law,  and 
pilot  attempts  to  take  veSBel  tbrougta  draw  before  It  is  fully  opened, 
both  parties  are  gnllty  of  nesllgence  and  damages  will  be  divided. 
137  U.  S.  16-21,  34  L.  604,  YORK  v.  TEXAS. 

Syl.  1  (XI,  1014).     Appearance  of  defendant 

Approved  in  Cady  v.  Associated  Colonies,  119  Fed.  424,  holding 
appearance  of  defendant  In  State  court  to  file  petition  for  removal 
Is  special,  and  le  not  wBlver  of  right  to  object  to  JurlBdletion; 
MaysvUle  ft  B.  8.  R.  R.  Co.  v.  Ball  et  al.,  108  Ky.  261,  56  S.  W.  103. 
holding  special  entry  of  appearance  by  defendant  for  purpose  of 
objecting  to  Jurisdiction  was  an  appearance  for  all  purposes; 
Maysvllle  &  B.  S.  R.  R.  Co.  v.  Ball  et  al..  108  Ky.  259,  56  S.  W. 
192,  holding  amendment  to  Civ.  Code  Proc.  51,  Ky.,  providing  for 
service  of  summmons  on  persons  operating  railroad,  la  not  nncon- 
Btitntlonal. 

137  U.  S.  21-30.     Not  cited. 
137  V.  S.  30-41.  34  L.  568,  HOSTETTER  v.  PARK. 

SyL  4  (XI,  1045).    Contract  where  usage  prevails. 

Approved  In  Anderson  v.  Uunson.  104  Fed.  917.  holding  whether 
charterer  of  vessel  under  time  charter  has  authority  to  send  vessel 
on  voyage  which  owner  knows  cannot  be  performed  In  time  may 
be  determined  by  custom. 
137  U.  8.  41-59.     Not  cited. 

137  U.  S.  60,  61,  34  L.  585,  FISHBURN  v.  CHICAGO.  ETC.,  RY. 
CO. 

SyL  1  (XI,  1047).     Practice  hi  Federal  courts. 

Approved  m  Lonisvllle.  etc.,  H.  R.  Co,  v.  White,  100  Fed.  243, 
nod  City  of  Manning  v.  German  Ins.  Co..  107  Fed.  57,  both  follow- 
ing rule;  James  P.  WItberow  Co.  v.  Bardeleben,  etc.,  Co.,  99  Fed. 
674,  holding  Rev,  Stat,  (  914,  requiring  Federal  courts  to  conform 
to  State  practice,  does  not  apply  to  procedure  on  appeal,  and  ruling 
on  motion  for  new  trial  Is  not  reviewable. 

Syi  2  (XI,  104T).    New  trial  in  Federal  court. 

Approved  In  Sanford  v.  White,  108  Fed.  029,  holding  motion  for 
new  trial  in  October,  ItHKl,  of  cause  tried  In  October,  1889  In  Federal 
court  comes  too  late. 
137  D.  S.  61,  62.  34  L.  573,  LA  CONFIANCE.  ETC.  v.  HALL. 

SyL  1  {XI.  1047).    Diversity  of  citizenship  on  removal. 

Approved  In  Kinney  v.  Columbia  Savings,  etc..  Assn.,  191  U.  S. 
SI.  holding  leave  to  amend  petition  for  removal  to  show  clttieen- 
■hlp  ot  plaintiff  may  be  granted  after  filing  removal  papers. 
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187  D.  8.  62,  63,  34  L.  572,   WASHINGTON  MARKET  CO.  r. 
DISTRICT  OF  COLUMBIA. 

S7I.  1  (XI,  1047).    Settlement  of  controversf  pendtng  appeal. 

Approved  in  Wlileklnd  t.  Bell,  26  Nev.  413,  69  Pac.  614.  boldlns 
converance  by  plaintiff  of  all  bis  Intereet  In  subject  of  action  to 
tblrd  peraon,  and  settlement  between  blm  and  defendant  pending 
appeal  la  settlement  of  controversy, 
137  U.  S.  64-78,  84  L.  574,  FLORSHBIM  T.  SCHILUNQ. 

Syl.  1  (XI,  104S).     Substitution  of  material  not  patentable. 

Approved  In  Union  Hardware  Co.  t.  Belchow,  112  Fed.  1009, 
tioldlng  Gordon  patent  No.  052,470,  for  hose  supponer,  was  pat- 
entable. 

Syl.  3  (XI,  1048).     Patents. 

Approved  In  Rodlger  v.  Davids  Mfg.  Co.,  126  Fed.  064,  965,  bold- 
Ing  Rodiger  patent  No.  649,864,  for  paste-cup  and  mucilage-holder, 
IB  void  for  lack  of  patentable  Invention;  Grlest  Mfg.  Co.  v.  Par- 
sons, 125  Fed.  119,  holding  Johnson  patent  No.  324,261,  for  ruffling 
or  gathering  attachmeDt  tor  sewing  macblneB,  Is  void  for  lack 
of  Invention;  Barnes  v.  Worcester  Polytechnic  Inst..  123  Fed,  72, 
holding  Walker  patent  No.  426,839,  for  improvement  on  twlst-drlU 
grinding  machine  of  patent  No.  411,845,  valid;  Bradley  v.  Eules.  122 
Fed,  870,  holding  Bradley  design  patent  No.  32,747,  for  thill  coup- 
ling, and  No.  28,571,  for  washer  for  tblll  coupling,  valid;  Good- 
year Tire,  etc.,  Co.  v.  Rubber  Tire,  etc.,  Co.,  116  Fed.  309,  hold- 
lug  Grant  patent  No.  554,675,  for  rubber  tire  wheel,  void  for  lack 
of  patentable  invention;  J.  L.  Mott  Iron  Works  v.  HofFman  &  Bill- 
lags  Mfg.  Co.,  110  Fed.  T75,  holding  Hammann  patent  No.  449.S80, 
for  supplying  connections  for  basins  or  baths,  void  for  lack  of 
patentable  Invention. 
137  n.  S.  78-85,  34  L.  605,  HENNESST  v.  BACON. 

Syl.  2  (XI,  1049).    Setting  aside  compromises. 

Approved  In  Chicago,  etc.,  Ry.  Co.  v.  WUcox,  116  Fed.  9J4,  hold- 
ing where  complainant  compromised  claim  for  damages  on  advice 
of  physician,  believing  her  Injuries  not  serious,  it  would  not  be  set 
aside  upon  discovery  of  their  serious  character;  disaeatlng  opinion 
in  Bauh  v.  Waterman,  29  Ind.  App.  357,  63  N.  E.  45,  47,  majority 
holding  fraudulent  representation  of  purchaser  that  agent  of  buyer 
had  extended  credit  was  sufficient  to  entitle  seller  to  rescind. 
137  U.  S.  86-95,  34  L.  620,  CROWLEY  v.  CHRISTBN3EN. 

Syl.  1  (XI,  1049).    Public  safety  and  health. 

Approved  in  Gundllng  v.  Chicago,  177  U.  S.  188,  44  L.  729,  20 
Sup.  Ct.  63S,  holding  ordinance  giving  mayor  power  to  determine 
whether  person  applying  for  license  to  sell  cigarettes  hns  good 
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character  is  vaUd;  State  t.  Currena.  Ill  Wis.  438,  87  N.  W.  5G3. 
lioldiDg  Rev.  Stat.  1898,  |  1435b,  preacrlbtDg  prerequlBltes  to  license 
to  practice  medicine,  valid. 

87].  2  (XI.  1049).     ReBtrlcting  use  ol  Intoxicating  liquor. 

Approved  In  Cronln  t.  Adama,  192  V.  8.  114,  24  Sup.  Ct  220. 
bolding  municipal  ordinance  which  prohibits  sale  of  liquor  to 
females  and  whlth  prohibits  employment  of  females  from  serving 
liquor  la  valid;  Duluth  Brewing,  etc.,  Co.  v.  City  of  Superior,  12B 
Fed.  356,  holding  ordinance  of  city  of  Superior,  November  25,  1805. 
requiring  all  liquor  dealers  to  procure  license,  applies  to  nonresi- 
dent manufacturer  who  maintains  depot  In  dty.;  In  re  Marsball,  102 
Fed.  325,  bolding  count;  ordinance  making  It  a  misdemeanor  for 
any  person  to  use  any  repeating  gun  for  purpose  of  killing  game  Is 
unconstitutional;  Dobbins  t.  City  of  Los  Angeles,  139  Cal.  183,  72 
Pac.  971,  holding  ordinance  making  It  unlawful  to  maintain  gaa 
works  within  certain  limits  la  valid;  Adams  v.  Cronln,  29  Colo.  498, 
HB  Pac.  D^  holding  Denver  city  charter,  |  20,  subd.  12,  provid- 
ing that  womoi  shall  not  be  allowed  to  enter  a  saloon.  Is  valid; 
Boomersblne  v.  Ullne,  169  Ind.  602,  SOS,  05  N.  B.  514.  holding, 
under  Bums'  Rev.  Stat  1901,  H  7278,  72831,  Ina,  providing 
for  granting  liquor  lIc«iBes,  grounds  luflueuclug  remonstrance  need 
not  be  stated;  State  v,  Thompson,  160  Mo.  344,  60  S.  W.  1070, 
bolding  act  April  7,  1897,  )  2,  providing  for  pool-selling  licenses, 
Is  constitutional;  Hobokeu  v.  Goodman,  68  N.  J.  L.  221,  51  Atl. 
1093,  bolding  sale  of  Intoxicating  drinks  at  retail  may  be  pro- 
hibited; St.  Louis,  etc..  By.  v.  Smith.  20  Tex.  Civ.  459,  49  S.  W. 
C31,  holding  Rev.  Stat  1S95,  Ut  102,  chap.  7,  Tex.,  giving  live  stock 
sanitary  commission  authority  to  prohibit  Importation  of  diseased 
cattle  Into  State,  la  constltuUonal;  Danville  v.  Hatcher,  101  Va. 
527,  44  S.  E.  725,  holding  regulation  of  sale  of  Intoxicating  liquors 
Is  within  police  power  of  State;  State  v.  Kreutzberg.  114  Wis.  53S, 
90  N.  W.  1101,  91  Am.  St  Rep.  940,  holding  Rev.  Stat  1S98,  |  44GUb, 
as  amd.  by  Laws  1899,  chap.  332,  providing  that  no  person  shall 
discbarge  an  employee  because  he  la  member  of  labor  union,  is 
void.    See  78  Am.  St  Rep.  253,  note. 

(XI,  1040).    Miscellaneous. 

Cited  In  dlsaeuUng  opinion  In  EckboCF  v.  Gilbert,  124  Ulch.  3>J4. 
83  N.  W.  114,  majority  holding  circular  charging  candidate  for 
office  with  being  champion  of  saloon  lawlessness  Is  libelous  per  se. 

137  V.  8.  95-98.  34  L.  599,  SEEBBBGBB  t.  CAHN. 

Syl.  1  (XI,  lOGO).    Construction  of  statute. 

Approved  In  United  States  v.  Nordllnger,  121  Fed.  692,  holding 
trade  meaning  of  word  In  tariff  act  Is  Inadmissible  unless  It  Is 
different  from  codimon  meaning. 
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137  n.  S.  98-113,  34  L.  608.  FITZGERALD,  ETC.,  CO.  t.  FITZ- 
GERALD. 

SyL  2  <XI,  1061).    WalTer  of  defective  service. 

Approved  Id  Ellsworth  Trust  Co.  v.  Parramore,  108  Fed.  90S, 
holding  special  appearance  by  defendants  to  object  to  Jurisdic- 
tion over  person  1b  not  waiver  of  l^al  service;  White  v.  Rio  Grande, 
etc.,  Ry..  25  Utah,  359,  71  Fac.  697.  holding  right  conferred  by 
Const.  Utah,  art.  S,  1  5,  to  have  action  tried  In  count;  where  It 
arose,  was  waived  by  failure  to  object    See  85  Am.  St  Bep.  920. 

SyL  3  (XI,  1061).  Service  on  foreign  corporation. 
Approved  in  Central  Grain  &  S.  Excb.  v.  Board  of  Trade,  125 
Fed.  467,  holding  return  to  process  against  foreign  corporation 
In  Federal  court  showing  service  on  officer  Is  not  sufflclent  unless 
corporation  was  at  time  doing  l>UBlness  In  State;  Krawley  v.  Penn- 
sylvania Casualty  Co..  124  Fed.  263,  266,  267,  balding  writing  of 
four  Insurance  policies  In  Pennsylvania  to  Insured  In  Wisconsin, 
by  correspondence  and  without  medium  of  agent,  did  not  [!onstltute 
doing  business  In  Wisconsin;  Mdred  v.  American  Palace  Car  Co.. 
105  Fed.  450,  holding  Federal  court  does  not  acigulre  Jurisdiction 
over  defendant  which  is  corporation  of  another  State  which  does 
not  carry  on  business  in  State  of  the  suit  and  lias  no  representa- 
tive therein,  by  service  of  process  on  one  who  was  a  director  two 
years  previously;  Doe  v.  Springfield  Boiler  &  Mfg.  Co.,  104  Fed. 
088.  holding  where  broker  In  California,  who  at  bis  solicitation 
was  furbished  prices  by  foreign  corporation  and  occasionally  madt- 
a  sale,  and  articles  were  delivered  on  cars,  adding  commission  to 
price,  and  company  bad  declined  to  appoint  him  Its  agent,  the  cor- 
poratloB  was  not  doing  business  in  California;  UcCord  Lumber 
Co.  T.  Doyle,  97  Fed.  23,  holding  mode  of  service  prescribed  by 
State  for  obtaining  Jurisdiction  over  foreign  corporations  will  be 
recognized  In  Federal  courts.    See  note,  85  Am.  St  Rep.  912.  913. 

Syl,  4  (XI,  1052).    Authority  of  president  of  corporation. 

Approved  In  Alaalca,  etc.,  Chicago  Commercial  Co.  v.  Solner,  123 
Fed.  800,  holding  action  of  secretary  of  Illinois  corporation  who 
had  management  of  Its  business.  In  selling  certain  property  in 
Alaska,  the  consideration  of  which  was  used  by  corporation,  can- 
not be  set  aside  for  want  of  authority  Id  secretary;  Bennett  v.  Mlll- 
vllle  Imp.  Co.,  67  N.  J.  L.  322.  51  Atl.  707,  holding  corporation  Is 
bound  by  acts  of  its  president  within  scope  of  his  authority,  whicn 
It  accepts  benefits  of. 

SyL  5  (XI,  1052).    Corporate  obligations  to  creditor  officer. 

Approved  In  Jas.  Clark  v.  Colton,  Ul  Md.  211,  46  AU.  300.  holding 
payments  by  bank  to  president  and  directors  on  day  previous  to  Its 
Insolvency  are  unlawful  preferences;  Wagner  v.  Edison  Elec.  Co., 
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177  Mo.  62,  76  S.  W.  971,  holding  where  several  companies  Join 
and  elect  committee  to  anperrlse  placing  their  electric  wires  under< 
ground,  and  one  of  the  committee  Is  elected  engineer  for  the  work, 
be  la  entitled  to  recover  on  quantum  meruit. 

Sj-L  T  (XI,  1052).    Implied  obligation  of  bank. ' 

Approved  In  Bassett  v.  Falrcblld,  132  Cal.  643.  64  Pac.  10S4,  hold- 
ing director  performing  duties  as  manager  not  pertaining  to  hia 
duties  aa  director  la  entitled  to  compensation  therefor;  Euffaker 
T.  Krelger'B  Asaignee,  107  Kj.  206,  K3  S.  W.  289,  holding  where, 
after  committee  authorized  to  aell  corporation  plant  abandoned  its 
efforts,  certain  directors  who  succeeded  in  making  the  sale  were 
entitled  to  compensation;  Tanaalg  v.  St  Louis,  etc.,  R^-.  166  Mo.  34, 
35,  S.  W.  070,  holding  dteector  who  at  request  of  the  other  directors 
performs  services  aa  attorney,  is'  entitled  t«  reasonable  value 
therefor. 

(XI,  1051).    Miscellaneous. 

Cited  in  Flint  v.  Comly.  Ki  Me.  256,  49  Atl.  1016,  holding  non- 
resident defendant  causing  unconditional  appearance  to  he  made 
for  blm  submlta  himself  to  Jurisdiction  of  the  court. 
137  TJ.  S.  113-138.    Not  cited. 
137  U.  S.  139-141,  34  L.  600.  LAWRENCE  T.  RECTOR. 

(XI,  1053).    Miscellaneous. 

Cited  In  Sumpter  v.  Arkansas  Nat.  Bank,  69  Ark.  233,  62  S.  W. 
681.  holding  tenant  cannot  dispute  title  of  landlord  while  In 
possession. 

137  U.  S.  141-145,  34  L.  6%!,  GURNEB  v.  PATRICK  CO. 

Syl.  1  (XI,  1053).    Repeal  of  law. 

Approved  in  Emhien  v.  Lincoln  Land  Co.,  102  Fed.  6G2,  holding 
Congress  may  pass  act  withdrawing  contest  over  right  of  entry 
to  public  lands  and  determine  rights  of  parties  Itself. 

Syl.  2  {XI,  1053).    Remanding  order  not  final. 

Approved  In  German  Nat.  Banlr  v.  Specltert,  181  U.  S.  407,  45 
L.  927.  21  Sup.  CL  689,  holding  decision  of  Circuit  Court  of  Appeals, 
reversing  decree  of  Circuit  Court  denying  motion  to  remand  cnune 
to  State  court.  Is  not  appealable  to  United  States  Supreme  Court 
miller  act  March  3.  1891.  chap.  517. 

(XI,  1053).     Miscellaneous. 

Cited  In  Guardian  Trust  Co.  v.  White  Cliffs  Portland  Cement 
&  C-  Co.,  109  Fed.  531.  holding  undei*  clause  In  mortgage  given  to 
secure  bonds  allowing  mortgagor  to  tease  its  works  while  not  In 
Jeranlt  In  payment  of  Interest  or  principal,  trustee  in  mortgnge  muy 
maintain  suit  to  cancel  lease  given  sfter  default  in  payment  of 
Interest 
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]D7  O.  S.  US,  140.    Not  cited. 

137  D.  S.  147-157,  34  L.  636.  IN  EB  GRIMLBT. 

Syl.  1  (XI,  1(»3).    Discharge  by  dvll  court 

Approved  In  In  re  Fair,  100  Fed  159,  boldlng  officer  ot  United 
States  wbo  does  an  act  within  scope  of  his  anthorlty  cannot  be 
held  to  answer  therefor  nnder  criminal  laws  of  d-'fferent  govern- 

S7L  4  <XI.  1054).    Age  limit  Id  srmr. 

Approved  In  United  States  v.  Reaves,  126  Fed.  129,  130,  182, 
Ijoldlng,  under  act  February  23,  18S1  (U.  S.  Comp.  Stat  1001, 
p.  1007),  providing  for  enlistment  In  navy,  enlistment  by  boj  nnder  ' 
eighteen  la  voidable  only  as  to  father;  Ex  parte  Reaves,  121  Fed. 
855,  holding  under  U.  S.  Comp.  Stat  1901,  p.  1007,  providing  that 
enlistment  of  minors  between  fourteen  and  eighteen  years  of  age 
In  the  navy  without  consent  of  parents  Is  void,  son  Is  not  guilty 
of  desertion  In  leaving  bis  ship  and  returning  home;  In  re  Milio', 
114  Fed.  841,  holding  minor  between  sixteen  and  twenty-one  years 
of  age  who  enliated  in  the  army  Is  subject  to  court-martial  for 
paBt  military  offenses,  although  subject  to  release  from  serrice  upon 
application  of  his  par^its.  ' 

137  U.  S.  157-160.  34  L.  644.  IN  RB  MOERISSBT. 

SyL  3  (XI,  1054).    Enlistment  In  army. 

Approved  In  United  States  v.  Reaves,  120  Fed.  130,  132,  holding 
person  enlisting  in  naval  service  becomes  seaman  and  entitled  to 
all  benefits  and  liable  to  all  responsibilities  nntll  end  of  enlistment 
by  discbarge  or  cancellation  upon  ap^lcatlon  of  parent;  United 
States  V.  Reaves,  126  Fed.  129,  holding  enlistment  of  minor  in  mili- 
tary service  Is  good  as  to  minor  and  voidable  at  instance  of  parents; 
In  re  Miller,  U4  Fed,  842.  holding  under  Rev.  SUt  U.  S..  H  111»- 
1118,  one  between  sixteen  and  twenty-one  enlisting  m  army  may 
be  released  on  application  of  father,  who  cannot  prevent  court* 
martini  for  previous  otTense. 

.  TRINIDAD. 

Syl.  1  (XI,  1054).    Fraudulent  land  patents. 

Approved  In  United  States  v.  Detroit  Timber  &  Lumber  Ca,  124 
Fed.  309.  holding  fact  that  company  lent  money  to  persona  to  enter 
and  pay  for  timber  land,  with  hope  that  company  could  buy  timber 
after  entry,  does  not  invalidate  entry. 

(XI,  1054),     Miscellaneous. 

Cited  In  Grand  Lodge  A.  O.  D.  W.  v.  Bollman,  22  Ter.  Civ.  Ill, 
03  8.  W.  832,  holding  change  of  allegation  from  charging  defendant 
as  corporation  to  one  charging  tt  as  voluntary  association  does 
not  Implead  dlEFerent  defendant 
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137  U.  8.  171-202.  34  L.  626,  MORGAN'S,  ETC.,  88.  CO.  T.  TEXA§, 
ETC.,  BY.  CO. 

8;1.  1  (XI,  1055).    PoaaesBlon  ander  stijpalatlon  In  morteage. 

Approved  tn  Guardian  Trust  Co.  r.  White  Cliffs  Portland  Cement 
&  C,  Co.,  109  Fed.  B30,  531,  boldlny  provision  In  mortgage  giving 
trustee  right  to  take  possession  on  default  Is  not  excln^lTe  of  rigbt 
to  foreclose. 

8yl.  2  (XI,  1W5).    Priority  of  operating  expenses. 

Approved  In  Fidelity  Insurance,  etc.,  Co.  v.  Norfolk,  etc.,  R.  B. 
Co.,  114  Fed.  393,  holding  Judgment  for  tort  against  company  com- 
mitted before  appointment  of  receiver  Is  not  entitled  to  priority 
over  moi^ragee  from  earnings  of  receivership;  Contracting,  etc., 
Co.  T.  Continental  Trust  Co.,  108  Fed.  4,  holding  lender  of  money 
to  pay  Interest  on  mortgage  to  prevent  foreclosure  Is  not  preferred 
to  mortgagee;  Illinois  Trust,  etc.,  Bank  v.  Doud,  105  Fed.  133,  149. 
holding  claim  of  creditor  for  money  loaned  to  pay  Interest  upon 
prior  mortgage  debt  Is  Inferior  to  prior  morigage;  New  York  Se- 
curity, etc.,  Co.  V.  Louisville,  etc.,  R.  E.  Co.,  102  Fed.  391,  392, 
393,  holding  where  complainant  assented  to  payment  of  operating 
expenses  by  receiver  of  Insolvent  railroad  It  cannot  require  the 
expenses  to  be  apportioned  among  the  various  mortgagees  when 
Its  own  morigage  would  thereby  obtain  a  preference;  Maryland 
Steel  Co.  V.  Gettysburg,  etc..  By,  Co.,  96  Fed.  153,  holding  debt 
for  rebuilding  power-house  destroyed  by  flre  does  not  constitute 
preferred  claim  over  prior  mortgage  on  all  property;  International 
Trust  Co.  v.  United  Coal  Co.,  27  Colo.  254,  60  Pac.  624,  holding 
receive  appointed  for  ordinary  Insolvent  private  business  corpo- 
ration has  no  authority  to  Incur  Indebtedness  for  carrying  on  busi- 
ness and  giving  preference  over  prior  llenbolders;  dlBsentlng  opin- 
ion In  lUlnols  TruBt,  etc.,  Bank  v.  Doud,  105  Fed.  1C3,  majority 
holding  court  may  prefer  unpaid  current  expenses  of  operation  to 
bondholders  secured  by  prior  mortgage. 

Syl.  3  (XI,  l(e6}.    Office  of  crosa-blU. 

Appointed  In  In  re  Whltener,  105  Fed.  186,  holding,  under  bank- 
ruptcy act  1898,  court  has  Jurisdiction  to  restrain  proceedings  In 
State  court  to  recover  possession  of  property  In  posseBsIoo  of  trus- 
tee and  to  entertain  petition  of  Intervention  by  claimant  in  the 
bankruptcy  proceedings. 

SyL  5  (XI,  1056).    Jurisdiction  on  cross-bill. 

Approved  In  Peacock,  etc.,  Co.  v.  Thaggard,  128  Fed.  1008,  hold- 
ing where  righta  of  defendants  In  foreclosure  require  affirmative 
r^ef  they  may  file  cross-bills;  Myers  v.  Luzerne  County,  124  Fed. 
437,  holding  Federal  court  has  Jurisdiction  to  determine  rights 
to  proceeds  of  Judgment  paid  Into  court  as  between  dlSereut 
cWmonti  Irrespectlre  oC  citizenship;  LlUenthal  v.  M'Cormlck.  117 
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Fed.  S6,  holding  wben  Federal  court  baa  jDrisdlctlon  to  enforce 
lien  on  propertj  bj  reason  of  dlveralt;  of  citizenship,  It  may  de- 
termine rlgbts  of  def^dants  or  Interveners  who  assert  Hens  on 
property  by  cross-bills;  Davis  t.  Martin,  113  Fed.  9,  holding  Cir- 
cuit Court  In  foreclosure  which  has  seised  property  for  purpose  of 
Bale  has  Jurlsdlctloa  of  suit  by  third  party  claiming  ownership 
to  enjoiu  sale;  Turner  y.  Southern  Home  Building,  etc.,  Assn..  101 
Fed.  314,  holding  in  suit  by  building  and  loan  asaoclatlou  against 
borrowing  stockholder  to  foreclose  mortgage,  where  no  accounting 
or  cancellation  of  stock  Is  asked  the  same  can  only  be  decreed 
on  cross-blU. 

(XI,  1055).    Hiscdianeous. 

Cited  in  Bennett  v.  Chandler,  199  IlL  109,  64  K.  B.  1056,  hold- 
ing agent  of  mortgagee  who  paid  Interest  coupons  on  failure  of 
mortgagor,  without  knowledge  of  either  party.  Is  not  subrogated 
to  right  of  mortgagee. 

137  U.  8.  202-224,  34  L.  691.  JONES  v.  UNITED  STATES. 

Syl.  1  (XI,  1056).    Criminal  Jurisdiction  of  Federal  courtB. 

Approved  In  United  States  v.  Dietrich,  126  Fed.  663.  holding 
In  Rev.  Stat.,  {  1038.  providing  that  any  District  Court  may  re- 
mit any  Inddctment  to  next  session  of  Circuit  Court,  word  "  ses- 
sion "  means  sitting  and  not  term. 

SyL  4  (XI,  1057).    Acquisition  of  territory. 

Approved  In  Downes  v.  Bidwell,  182  U.  S.  300,  45  L.  1114,  21 
Sup.  Ct.  794,  holding  Porto  Rico  by  treaty  became  territory  appur- 
tenant to  United  States,  but  not  a  part  of  It. 

Syl.  S  (XI,  1057).    Determination  of  sovereignty. 

Approved  In  Tartar  Chemical  (to.  v.  United  States,  116  Fed.  730. 
holding  question  whether  .Algeria  is  part  of  France,  witbln  scope 
of  preiddent's  proclamation  putting  In  force  certain  commercial 
agreement,  must  be  determined  by  \avr  of  France. 

Sjl.  6  (XI,  1057).    Judicial  notice. 

See  82  Am.  St.  Kf|i.  4-M,  iiole. 

Syl.  7  (XI,  1057).    Judicial  notice. 

Approved  In  In  re  Taylor,  lis  Fed.  107,  holding  In  habeas  corpus 
proceedings  for  discharge  of  prisoner  held  for  extrnditlou  court 
may  determine  for  itself  political  status  of  country  where  offense 
is  laid;  Smith  v.  City  of  Shnkopee,  103  Fed.  241.  holding  court 
of  admiralty  will  take  Judicial  notice  of  regulation  of  lighthouse 
board  prescribing  number  and  kinds  of  lights  to  be  placed  on 
drawbridges;  Milwaukee  County  v.  Iseuring,  109  Wis.  20,  27,  Si 
N.  W.  137,  138,  holding  Journals  of  both  houses  of  legislature  may 
be  referred  to  by  llie  courts  as  to  steps  taken  in  passage  of  bills; 
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dtsgentlng  opinion  Id  Tacker  v.  AJsaadroIT,  183  tT.  8.  4G7,  40  L. 
■   282,  23  Sup.  Ct.  212,  niRjorlty  boldlng  treaty  intended  for  mutual 
protecttoD  muBt  be  construed  In  spirit  of  uberrima  fldea. 

Syl.  12  (XI,  1058).    Acqnlaltlon  of  Gnano  Island. 

Approred  In  Downes  v.  Bidwell,  182  V.  S.  307.  45  L.  1115,  21 
Sup.   Ct  795,  holding  Porto  Rico  after  cession  continued   to  be 
forelfrn  to  United  States  in  domestic  sense,  but  was  merely  appur- 
tenant thereto  as  a  possession. 
137  U.  S.  225-234,  34  L.  645,  FALK  t.  ROBERTSON. 

Syl.  1  <XI,  1058).    Custom  duties. 

Approved  in  Rothschild  fr.  United  States.  179  U.  S.  467,  45  L. 
279,  21  Sup,  Ct.  199,  holding  leaf  tobacco  suitable  for  cigar  wrap- 
pers Is  dutiable  under  paragraph  213  of  tartiT  act  of  July  24,  1897. 
137  C.  S.  234-239.    Not  cited. 
137  U.  S.  239-245,  34  L.  664,  FRENCH  t.  CARTER. 

SyL  1  (XI,  1059).    Patents. 

Approved  In  Hickory  Wheel  Co.  t.  Frazler,  100  Fed.  102,  holding 
Elliott  patent  No.  494,113,  for  ImproTemente  In   sulkies,  \b  void 
for  want  of  patentable  novelty. 
137  U.  S.  245-258,  34  L.  659,  WHEELER  v.  JACKSON. 

SyL  2  (XI,  1«S9).    Statute  of  Limitations. 

Approved  In  Bradley  v.  Llghtrap,  201  111.  524,  68  N.  E.  500,  hold- 
ing Rev.  Stat,  chap,  77,  {  30,  p.  625,  providing  for  redemption 
of  land  aold  on  foreclosure,  was  not  unconstitutional  as  impairing 
obligation  of  trust  deed  executed  prior  to  Its  enactment;  Ashley 
Co.  T.  Bradford.  109  La.  653,  33  So.  630,  holding  where  property 
la  sold  for  taxes  upon  prima  facie  valid  assessment  valid  title 
may  be  acquired  and  Is  conclusive  aft«r  three  years;  Tyler  v. 
Court  of  Registration,  175  Mass.  74,  65  N.  E.  813,  holding  Stat 
1S9S,  chap.  562,  Mass.,  providing  for  cutting  off  adverse  interests 
In  land,  is  not  unconstitutional. 
137  U.  S.  258-266.  34  L.  652,  DODSON  v.  LEES. 

Syl.  1  (XI,  1060).    Patent— Validity  of  reissue. 

Approved  In  Franklin  v.  Illinois  Moulding  Co.,  128  Fed.  00,  hold- 
ing Adams'  second  reissue  patent  No.  11.980,  for  machine  for 
mounting  ornamental  composition  directly  upon  circular  picture 
frames,  claims  11  to  18,  inclusive,  are  void  as  covering  matters  not 
In  original  patent. 
137  D.  S.  266-280.  Not  cited. 
137  C   S.  280-287,  34  L.  700,  UNITED  STATES  v.  LYNCH. 

Syl.  1  (XI,  1061).    Validity  of  act,  how  raised. 

Approved  in  United  States  v.  Ware.  189  U.  S.  008,  23  Sup.  Ct 
833,  47  L.  »22,  reaffirming  rule;  Swerlngeo  v.  St  Louis,  186  U.  S. 
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44,  46  L.  799,  22  Sup.  Ct  670,  holding  decleloD  of  State  court  that 
distances  In  United  States  patent  do  not  bring  eastern  bonndar^ 
of  land  to  Uleslsslppl  rlrer  does  not  raise  Federal  qneatlon  undis' 
17.  B.  Rev.  Stat,  f  709,  clauees  1  and  3. 

,    BTC.,    MACH.    CO.    V. 

Sfl.  1  (XI,  1061).    Jurisdiction  of  foreign  coarts. 

Approved  In  F.  Miller  Brew  Co.  t.  Insarance  Co.,  Ill  Iowa,  600, 
82  N.  W.  1026,  holding  Wisconsin  Judgment  entered  bj  clerk  In 
default  case,  aa  authorized  by  Rev.  Stat.,  i  2891.  Is  entitled  to 
recogndtlon  In  courts  of  sister  State;  Ferry  t.  Ulltlmore,  etc.,  Co., 
71  Vt.  458,  76  Am.  St.  Rep.  787,  45  Atl.  1035,  holding  in  acUoc  on 
foreign  Judgment  question  of  Jurisdiction  to  render  Judgment  can- 
not he  raised  by  demurrer  where  want  thereof  does  not  appear  by 
record. 

Distlngutshed  In  Crlm  y.  Crlm.  162  Mo.  558.  63  S.  W.  492,  hold- 
ing where  defendant  gare  note  Buthorlslng  any  attorney  to  walre 
process  and  enter  Judgment  against  bim  in  such  appearance.  It  au- 
thorizes personal  Judgment  wblAi  may  be  aned  on  In  another  State. 

Syl.  2  (XI,  1061).    Judgment  without  personal  service. 

Approved  In  Clarke  v.  Clarke,  178  D.  S.  195,  44  L.  1033.  20  Sup. 
Ct  876,  holding  Interest  of  minor  devisee  In  land  situated  In  an- 
other State  cannot  be  determined  In  suit  to  construe  will  In  wblch 
guardian  ad  litem  Is  appointed  for  infant;  Hlnton  v.  Penneylvanla, 
etc.,  los.  Co.,  126  N.  C.  24,  7S  Am.  St  Rep.  640,  36  S.  E.  184,  hold- 
ing Judgment  In  personam  cannot  be  rendered  when  return  recites 
□ouresldence  of  defendant  and  service  without  State. 

Syl.  5  (XI,  1062).    Enforcement  of  foreign  Judgment 

Approved  In  Thorman  v.  Frame,  176  D.  8.  356,  44  L.  503.  20  Sup. 
Ct.  448,  holding  appointment  of  administrator  In  State  where  de- 
cedent died  and  where  property  is  situated  does  not  constitute 
adjudication  that  decedent  was  domiciled  there;  Kirk  v.  United 
States,  124  Fed.  339,  holding  where  defendant,  resident  of  New 
York,  was  Indicted  by  Federal  court  of  Georgia  and  arrested  in 
New  York,  where  bail  was  given,  upon  default  In  appearing,  exe- 
cution from  Georgia  could  not  be  enforced  In  New  York;  Moredock 
V.  KIrby,  118  Fed,  183,  holding  service  of  summons  on  defendant, 
who  Is  citizen  and  resident  of  another  State,  made  on  agent  un- 
der Civ.  Code  Prac,  Kj.,  |  51,  will  not  support  personal  Judgment; 
Dunn  V.  Dllks.  31  Ind.  App.  682.  68  N.  E.  1038,  holding  suit  can- 
not be  maintained  in  Indiana  on  Judgment  recovered  In  Pennsyl- 
vania without  personal  service  where  defendant  was  nonresident 
of  Pennsylvania;  Old  Wayne,  etc..  Life  Assn.  v.  Flynn,  31  Ind. 
App.  474,  68  N.  B.  327,  holding  In  action  on  Judgment  of  sister 
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BtBte  presumption  at  Jurisdiction  docs  not  arlae  wliere  all  the 
fscts  appear  In  record;  Anthony  t.  UasteTB,  2S  Ind.  App.  246,  62 
K.  B.  507,  holding  error  to  strike  out  In  action  oo  foredgn  Judg- 
ment defense  that  no  process  was  aeired  and  sberKT  made  false 
return;  Paper  Co.  v.  Shyer,  108  Tenn.  468.  67  S.  W.  859,  860,  hold- 
tng  section  5298,  Sbannon's  Code  Tenn.,  providing  lor  execution 
for  deScIency  Jndgment  agaioBt  nonresident.  Is  void  In  so  far  as 
It  attempts  to  reach  more  than  Impounded  property. 
137  V.  S.  300-309,  S4  L.  683.  JOHNSON  v.  RISE. 

SyL  3  (XI,  1062).     Anticipating  Judgment  of  court. 

Approved  In  Central  Trust  Co.  v.  LoulavlUe  Trust  Co.,  100  Fed, 
D47,  holding  Federal  court  will  not  Interfere  with  possession  of 
property  by  receiver  of  State  court. 

(XI,  1062).    UlsceUaneous. 

Cited  In  Germnn  Bar.  Soc.  v.  DormltBer,  192  tJ.  a  127,  24  Sup, 
Ct.  222,  holding  decree  of  divorce  may  be  Impeuctaed  collaternlly 
In  courts  of  another  Stat«  by  showing  court  bad  no  Jurisdiction 
on  account  of  want  of  domicile  In  plaintiff;  United  Statiia  v. 
Smythe,  120  Fed.  33,  holding  superintendent  of  mint  is  liable  on 
his  bond  for  loss  of  currency  by  flre  through  negligence  of  a 
subordinate. 

137  n.  8.  Slfr-33a     Not  cited. 
137  O.  S,  330-542.  34  L.  687,  THB  NACOOCHEB. 

ByL  2  (XI,  1063).     Speed  In  bad  weather. 

Approved  in  The  Charlotte,  128  Fed.  40,  holding  In  collision  In  fo^ 
between  schooner  tacking  down  and  steamer  running  at  a  speed  of 
ten  knots,  steamer  Is  liable;  Watts  v.  United  Stales,  123  Fed.  112, 
holding  war  vessel  running  at  speed  of  six  knots  an  hour  across 
track  of  outgoing  and  Incoming  vessels  in  fog  Is  not  running  nt 
moderate  speed  under  U.  S.  Comp.  Stat.  1901,  p.  28T0;  Tbe  Columbia. 
104  Fed.  107,  holding,  under  26  U.  S.  Stat.  320,  relating  to  speed 
of  vessels  In  bad  weather,  steamer  running  thirteen  knots  an  hour 
la  not  running  at  moderate  speed. 

SyL  4  (XI,  1064).    Precautions  In  bad  weather. 

Approved  In  The  Belgian  King,  125  Fed.  876,  holding  vessel  which 
falls  to  reduce  speed  after  entering  fog.  or  to  atop  tbem  upon 
bearing  signals  of  another  vessel.  Is  liable  for  damages  resulting 
from  collision;  The  Northern  Queen,  117  Fed.  911,  holding  steamer 
running  In  fog  at  full  speed  through  place  where  vessels  were 
likely  to  anchor  was  not  exercising  proper  precaution. 

SyL  6  (XI,  10e4>.    Vessel  holding  her  course. 

Approved  in  The  J.  C.  Ames.  121  Fed.  921,  holding  steamer  liable 
for  collision  with  ealllng  vessel  when  steamer  strikes  sailing  vessel 
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while  attempting  to  clear  another  ateamer;  The  Columbian,  100 
Fed.  9*^3,  holding  variation  of  balf  a  point  In  course  of  sailing  Teseel 
does  not  constitute  a  cbange  of  course. 

Syl.  6  (XI.  1054).    Absence  of  lookout 

Approved  In  Tbe  Nattle  Guill,  124  Fed.  671,  holding  steamer  tow- 
iug  barge  la  not  liable  for  damage  to  barge  wlilch  struck  log  In 
chaouel  wbcn  steamer  bad  a  lookout  and  presence  of  log  was 
unknown. 

137  D.  8.  342-348,  34  L.  667.  SOLOMONS  r.  UNITED  STATES. 

Syl.  1  (XI,  1064).    Appropriation  of  invention. 

Approved  in  SberlS  v.  Turner,  119  Fed.  784,  holding  government 
without  license  baa  no  right  to  use  patentable  article. 

Syl.  2  (XI,  1064).    Patent  by  employee. 

Approved  In  D.  M.  Steward  Mfg.  Co.  v.  Steward,  109  Tenn.  805, 
70  S.  W.  812.  holding  profits  from  sales  of  gas  tip  Invented  by 
manager  of  corporation  belonged  to  corporation. 

DIstiDguiBlied  In  DIelman  v.  White,  102  Fea  895,  holding  when 
work  of  art  not  In  ezlsteuce  Is  executed  and  sold,  It  belongs  un- 
reservedly to  patron,  unless  artist  reserves  copyright  therein. 

(XI,  1064).     Miscellaneous. 

Cited  in  Internatlonnl  Postal  Supply  Co.  v.  Bruce,  114  Fed.  512, 
513,  holding  jurisdiction  of  Federal  court  over  action  brought  by 
patentee    against   government    otBclal    for   using   patented    devlco 
being  doubtful,  court  will  dismiss  bill. 
137  U.  8.  348-354,  34  L.  681,  MONTANA  RT.  v.  WARREN. 

8yL  2  (XI,  1065).     Reviewing  Judgment. 

Approved  In  SUte  v.  Boat,  125  N.  C.  711,  34  S.  B.  651,  ttolding, 
under  Laws  1898,  chap.  471,  H  5.  6.  N.  C,  relating  to  appeals  in 
criminal  cases,  either  party  must  appeal  when  the  other  appeals 
to  review  any  adverse  rulings;  dissenting  opinion  in  J.  B.  M'Farlan, 
etc.,  Co.  V.  Solanas,  106  Fed.  153,  majority  holding  Judgment  of 
Circuit  Court  on  a  motion  cannot  be  reviewed  where  record  does 
not  show  any  objection  or  exception. 

Syl.  4  (XI,  1065).    Expert  testimony. 

Approved  In  Glasler  t.  Nichols,  112  Fed.  881,  holdlug  witness  who 
has  not  been  in  mine,  or  heard  testimony  of  tbosc  who  had,  cannot 
gh-e  expert  testimony;  Sloan  v.  Balrd,  162  N.  Y.  333,  56  N.  E.  754, 
holding  question  whether  expert  witness  is  qualified  to  testify  Is 
for  Judge  In  first  Instance;  Seattle,  etc.,  Ry.  v.  Roeder.  30  Wash. 
261,  94  Am.  St  Rep.  868,  70  Pac.  501,  holding  person  who  had  been 
on  laud  and  bought  and  sold  similar  land  In  vicinity  was  qualified 
to  testify  as  an  expert  as  to  value  of  the  land;  Traver  v.  Spokane 
St  By.,  26  Wash.  253,  65  Pac.  294,  holding  motorman  familiar  with 


.byCoOgIc 


Notes  on  U.  S.  Beporto.        137  O.  S.  355-397 


137  U.  S.  355-360.    Not  cited. 

137  U.  8.  866-370,  Si  L.  706,  HANDLE!  t.  STUTZ- 

Syl.  8  (Xr,  1066).    JuriBdlctlon  of  Clrcoit  Court. 

Apinvved  In  Jonea  t.  Mutual  Fidelity  Co.,  123  Fed.  S13,  holding 
JuriBdlctlon  of  Circuit  Court  appears  wbeu  assets  of  Insalveat 
corporation  amount  to  more  than  12,000;  Taylor  t.  Decatur  Hlneral 
etc,  Co.,  112  Fed.  4S0,  h<ddlitg  In  action  for  dJsaolntlon  of  corpo- 
ration and  dlstrlbntion  of  aasets,  value  of  property  to  be  admln- 
latered  Is  te«t  of  Jurisdiction. 

137  U.  S.  370-386,  34  L.  708,  HAMILTON  T.  HOME  INS.  CO. 

ByL  2  (XI,  1067).    Arbitration  clause  In  Insurance  policy. 

Approved  In  Dickson  Mfg.  Co.  v.  Americau  LocomotlTe  Co., 
119  Fed.  489,  holding  provision  for  arbitration  In  bill  of  sale  doea 
not  make  settlement  as  to  whether  certain  expenses  are  to  be 
taken  as  "costa  to  vendor"  coudltlou  precedent;  Green  v.  American 
Cotton  Co.,  112  Fed.  746,  holding  In  action  on  Insurance  policy 
providing  all  damages  for  breach  tbereof  abonld  be  aubmltted  to 
arbitration,  allegation  that  plaintiff  offered  to  arbitrate  and  defend- 
ant refused  Is  aufflclent;  Roctae  v,  Baldwin,  13S  Cal.  628,  634,  67 
Pac  906,  holding  under  contract  where  defendant  was  to  flz  value 
of  s»Tlcefi,  aucb  flxlng  Is  condition  precedent  to  commeoclng 
action;  Uunk  v.  Kanzler,  26  Ind.  App.  110,  58  N.  B.  544,  holding 
agreement  In  builder's  contract  that  dispute  as  to  value  of  any 
change  shall  be  appraised  by  architects  doea  not  make  such 
uppralaement  condition  precedent  to  suit;  Fisher  v.  luaurance  Co., 
95  Me.  490,  50  Ati.  284,  holding  unless  Insurance  policy  provides 
that  no  action  shall  be  brought  thereon  until  arbitration,  Its  per- 
formance Is  not  condition  precedent;  Insurance  Co.  v,  Morton,  etc., 
Co,,  106  Tenn,  672,  61  8.  W.  790.  holding  when  policy  provides  that 
no  suit  shall  he  brought  until  after  compliance  with  Ita  provisions  a 
clause  requiring  appraisement  lu  case  of  loss  la  condition  precedent. 

137  V.  S.  386-392,  84  L.  731,  THE  BUBLINGTON. 

Syl.  4  (XI,  1068).    Construction  of  towage  contract. 

Approved  In  Thompson  v.  Wlnslow,  128  Fed.  82,  holding  tug  Is 
liable  for  damages  austalued  by  achooner  which  Is  stranded  on 
bar  while  In  tow;  The  Garden  City,  127  Fed.  300,  holding  steamer 
was  not  negligent  In  attempting  to  return  to  canal  with  tow  when 
wind  became  too  strong  to  continue  voyage;  In  re  Moran,  120 
Fed.  S6T,  holding  under  facts  tug  was  liable  for  leaving  the  dredges; 
Jacobaen  v.  Lewla  Klondike,  etc.,  Co.,  112  Fed.  TI,  holding  under 
Vol  III  — S 
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I  liable  for  abandoDlng  ber 

137  tJ.  8.  393-411.    Not  cltefl. 

137  O.  S.  411-423,  84  L.  724.  UNION.  ETC.,  BANK  T.  GILLESPIE. 

Sjl.  2  (XI.  1069).    BecelTlng  moner  from  factor. 

Approved  In  Bills  v.  Schllep,  127  Fed.  107,  holding  principal  maj 
follow  proceeds  of  sale  of  goods  tlirough  bis  factor  into  the  hands 
of  any  person  wltb  notice  of  trust  character;  Hutchinson  t.  Le  Roy, 
113  Fed.  208,  holding  pledgor  of  stock  which  bad  been  sold  by 
pledgee  had  rlgbt  to  follow  excess  of  funds,  after  paying  bis  debt, 
through  hands  of  assignee  In  bankruptcy  of  pledgee  Into  bands 
of  trustee  and  to  recover  from  him;  People's  Nat.  Bank  v.  Myers. 
65  Kan.  123,  69  Pac.  164,  holding  one  who  knows  money  In  bands  of 
another  belongs  to  a  tbird  person  cannot  apply  It  In  payment  of  his 
own  Indebtedness. 

Syl.  3  (XI,  1070).    Equitable  owner  of  money. 

Approved  In  In  re  Woods,  121  Fed.  601,  holding  where  cotton 
was  sold  by  mistake  and  proceeds  deposited  to  factor's  account, 
who  were  not  consignees,  on  their  Insolvency  owner  of  cotton  was 
entitled  to  value  thereof  from  bankrupt's  estate;  Hunter  v.  Bobbins. 
117  Fed.  923,  024,  holding  equity  has  Jurisdiction  to  charge  bank  as 
trustee  of  fund  when  it  knew  of  ownership  and  fraudulently  per- 
mitted codefendant  to  withdraw  It  and  convert  It  to  his  own  use. 
137  n.  S.  423-435,  34  L.  719,  BCSELL  TBIMMBB  CO.  v.  STE%'ENS. 

SyL  3  (XI,  1070).     Improvements  In  degree  not  patentable. 

Approved  In  Lamson  Consol.  Service  Co.  v.  Hlllmnn,  123  Fed. 
422,  holding  MeCarty  patent  No.  465,967,  .for  store-service  apparatus 
for  carrying  cash  and  packages,  discloses  patentable  invention; 
dissenting  opinion  In  Justl  v.  Clark,  108  Fed.  GGO,  majority  hold- 
ing Hnrlbut  reissue  patent  No.  11,696  (original  No.'  5G3,6G4),  for 
Improved  dental  spittoon,  disclosed  patentable  invention. 
137  U.  S.  436-444,  34  L.  744,  ROBERTSON  v.  OBLSCHELAEGEB. 

Syl.  1  (XI,  1071).     Customs  duties. 

Approved  In  United  States  v.  Maaaachnsetts  Qeneral  Hospital, 
100  Fed.  934,  '835,  938,  939,   holding,   under  paragraph  585,  tariff 
act  of  1894,  surgical  Instruments  are  scientific  Instruments. 
137   U.   S.   445-450,  34   L.   741,   NEW   YORK.   ETC.,   CO.   v.   NEW 
JERSEY.  ETC..  RUBBER  CO. 

Syl.  2  (XI,  1071).    Patents. 

Approved  In  Chlnnock  v.  Paterson,  etc.,  Tel.  Co.,  112  Fed  533. 
holding  Chlnnock  patent  No.  274,502,  for  process  of  suspending 
cables.  Is  not  so  manifestly  lacking  In  patentable  Invention  as  to  be 
declared  void  on  demurrer;  Neldlch  v.  Foabenuer,  108  Fed.  207, 
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boldlng  cIbIidb  I  and  2  of  Brill  patent  No.  478,218,  for  ImproTeme'nt 
Id  car  trucks,  uot  Infringed;  ParsoDB  t.  Seelye,  100  Fed.  454,  bold- 
fDg  state  of  an  art,  of  wblch  court  ma^  take  Judicial  notice  In 
suit  relating  to  patent.  Is  confined  to  matters  of  general  knowledge. 
137  V.  8.  451-457,  34  L.  738,  IN  RB  PENNSYLVANIA. 

SyL  1  (XI.  1072).    Compelling  inferior  court  to  take  Jurisdiction. 

Approved  la  Id  re  Grossmajer,  177  U.  S.  49,  44  L.  666,  20  Sup. 
Ct.  536,  holding  mandamus  will  lie  to  compel  court  to  enter  Judg- 
ment b7  default  wbere  It  declines  to  take  Jurisdiction  after  suf- 
ficient service  on  defendant. 

Sjh  2  (XI,  1072).    Wben  mandamus  will  not  Issue. 

Approved  In  The  Union  Steamboat  Co.,  178  U.  S.  31B,  44  L.  1085, 
20  Sup.  CL  905,  holding-  decision  of  Inferior  court  upon  any  matter 
left  open  by. opinion  of  higher  court  can  only  be  reviewed  by  new 
appeal  and  not  by  mandamus;  State  v.  Booth,  21  Utah,  95,  59  Pac. 
555,  holding  Judgment  of  dlBmlssat  In  criminal  case  may  be  re- 
viewed by  appeal  by  State  nnder  Const.  Utah,  arts.  8  and  9,  but 
not   by  mandamus. 

Syl.  3  (XI,  1072).    Jurladlctlon  of  Federal  courts. 

Approved  Id  German  Nat.  Bank  v.  Speckert.  181  U.  S.  407,  45 
L.  927,  21  Sup.  Ct  689,  holding  decision  of  Circuit  Court  of  Appeals, 
reversing  decree  of  Circuit  Court  denying  motion  to  remand  cause 
to  State  court,  la  not  appealable  to  Supreme  Court  of  United  States 
under  act  of  Congress  March  3,  1881,  chap,  517;  Weldon  v.  Frltzlen, 
128  Fed.  615.  holding  In  action  to  foreclose  mortgage  where  mort- 
gagor defendant  and  mortgagee  are  residents  of  same  State,  a 
L-redltor  mortgagee  cannot,  being  resident  of  another  State,  re- 
move cause  to  Federal  court;  Poulk  v.  Gray,  120  Fed.  163.  hold- 
ing suit  brought  In  court  Of  State  of  which  neither  Is  resident  Is 
Dot  removable  Into  Federal  court  under  Judlclarv  act  188T-88; 
ParklnBon  v.  Barr.  105  Fed.  83,  holding,  on  qnestlon  of  removal, 
court  win  consider  only  eitlzenahlp  and  residence  of  parties  to 
record;  Wahl  v.  Franz,  100  Fed.  683,  holding  proceedings  for  pro- 
bate of  will  Is  not  "  suit  of  a  civil  nature  at  law  or  In  equity."  within 
meaning  of  Judiciary  act  of  1888;  Pennsylvania  Co.  v.  Leeman,  160 
Ind.  21.  66  N.  K  50,  holding,  under  25  Stat.  433,  435.  i  3,  providing 
for  removal  of  causes,  a  plea  In  abatement  is  an  answer;  Rio  Grande 
W.  By.  V.  PowerCo,,  23  Utah,  33,  63  Pac.  997,  holding  Supreme 
Court  of  State  has  no  power  to  review  order  of  Federal  court 
declining  Jurisdiction  and  remanding  cause  to  State  court 

Syl.  5  (XI,  1072).     Removal  for  prejudice. 

Approved  In  Campbell  v.  Mllllken,  119  Fed.  086,  holding  one  of 
I1VO  defendants,  both  n^essary  parties,  and  where  there. Is  no  sep- 
arable controversy,  cannot  remove  cause  for  local  prejudice  under 
U.    S.  Comp.  Stat  1901,  p.  609,  where  codefendant  and  plaintiffs 
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are  residents  of  same  StBte;  Montgomery  Co.  t.  Coctiran,  llfl  Ped. 
995,  boldlng  where  one  defendant  baa  right  to  removal  of  cause  to 
Pederal  court  for  local  prejudice,  it  Is  Immaterial  tbat  codefendant 
and  plaintiff  are  reeldentB  of  same  State;  Ellison  v.  Lontsvllle,  etc., 
R.  R.  Co..  112  Fed.  810,  boldlng,  nnder  act  March,  1SB7,  providing 
for  removal  of  cause  to  Federal  court  when  Justice  cannot  be  ob- 
tained. It  was  error  for  court  to  refuse  plaintiff  right  to  contest 
allegation  of  petition  for  removal;  Cole  v.  Garland,  107  Fed.  702. 
holding  where  party  has  shown  right  to  have  case  tried  In  Federal, 
and  court  below  has  remanded  It,  bis  remedy  is  by  writ  of  error  to 
Supreme  Court  of  State;  Terre  Haute  v,  Evansvllle,  etc.,  R.  R.,  lOB 
Fed.  S49.  holding,  under  Judiciary  act  1887-88,  I  2,  a  cause  may  be 
removed  from  State  to  Federal  court  for  local  prejudice  only 
where  there  Is  a  diversity  of  citizenship  between  parties;  Beach  v. 
Railway  Co.,  131  N.  C.  401,  42  S.  B,  857,  holding  foreign  corporation 
which  has  complied  with  Laws  lSd9.  chap.  62,  N.  C.,  cannot  remove 
cause  to  Federal  court  on  ground  of  local  prejudice. 
137  U.  S.  458-^73.    Not  cited. 

137   U.  S.    473-479.    34    L.    759.    BANK    OP    BRITISH    NORTH 
AMERICA  V.  COOPER. 

Syl.  3  (XI,  1074).    Questions  for  Jury. 

Approved  In  Dennis  v.  Slyfleld.  117  Fed.  479.  holding  question 
of  fact  whether  written  agreement  constituted  entire  agreement. 
137  D.  S.  480-483.  34  L.  765.  AMBLER  v.  EPPINGBE. 

Syl.  1  (XI,  1074).     Suit  by  assignee. 

Approved  In  Buckingham  v.  Dake,  112  Fed.  261,  holding  action 
of  replevin  by  assignee  of  promissory  note  secured  by  chattel 
mortgage  to  recover  possession  from  stranger  to  contract  Is  not 
suit  to  recover  contents  of  chose  in  action  under  act  May  3,  1887, 
Kan. 
137  tr.  S.  483-496,  34  L.  734.  HOLDEN  v.  MINNESOTA. 

Syl.  1  (XI,  1075).    Repeal  by  Implication. 

Approved  In  Croasdale  v,  Davis,  9  Kan.  App,  J92,  59  Pac.  668. 
holding.  Irrespective  of  amendment  of  law  of  18Cf9.  Kan,,  power  of 
clerk  of  Court  of  Appeals  to  tai  coats  is  determined  by  Gen.  Stat. 
1868,' chap.  27,  t  8. 

Syl.  3  (XI,  1075).    Filing  death  sentence. 

Approved  In  State  v.  Baddox.  50  W.  Va.  224.  40  S.  E.  388,  bold- 
lng Imposing  death  sentence  again  after  affirmance  of  Judgment  on 
appeal  Is  ministerial  duty  of  trial  Judge. 
137  V.  B.  490-607,  34  L.  762.  BASSETT  v.  UNITED  STATES. 

Syl.  2  (XI,  1075).    Competency  of  spouse  as  witness. 

Approved  in  People  t.  Cunale.  137  Cal.  638,  70  Pac.  470,  h<dd- 
iQg  intercourse  with  female  under  sixteen  years  of  age,  with  ba 
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conitent,  la  not  crlmlaal   vlolenc-e  within  meaning  of  Pen.  Code, 
I  1322,  Gal.,  proTldlns  bnstiand  or  wife  la  not  competent  witness 
osalnst  tbe  otber, 
137  D.  &  507-521,  34  L.  747,  CHICAOO.  ETC.,  RT.  t.  ARTBRX. 

StL  1  (XI,  1076).    NegUgeDce  of  fellow  servant 

Approved  In  Bice  v.  Wabaab  Rj.  Co.,  S2  Mo.  App.  86,  boldtng 
section  band  rldlug  on  band  car  Is  wltbln  protection  of  fellow* 
BflTvnnt  act  of  Hleaoorl;  Pei-»  v.  San  Antonio,  etc.,  Ry.,  28  Tex. 
ClT.  258,  87  S.  W.  139,  boldlng,  under  Sayler's  Anno.  Civ.  Stat  Tex., 
art.  460Of,  providing  for  liability  of  railroad  for  injuries  to  em- 
ployees, error  to  Instruct  Jury  tbat  plaintiff  conld  not  recover  If 
brake  was  not  applied  under  order  of  foreman. 

SyL  2  (XI,  1076).     Impeachment  of  witness. 

Approved  in  St.  Louis,  etc..  By.  v.  Palast,  68  Ark.  693.  61  S.  W. 
376.  boldtng  when' witness  has  admitted  signature  to  affidavit,  but 
stated  that  statement  was  taken  down  by  another,  It  was  error 
to  refuse  affidavit  to  be  read  to  Jury;  Stebbins  v.  Crooked  Creek 
E.  E..  etc.,  Co.,  118  Iowa.  616,  90  N.  W.  366,  holding,  under  Code 
Iowa,  I  2071,  relating  to  liability  of  railroads  for  Injuries  to  em- 
ployees by  coemployees,  an  employee  who  Is  Injured  by  negli- 
gence of  coemployee  while  transferring  rails  from  one  Car  to 
another  may  recover;  Texas,  etc.,  Ry.  v.  Webb,  31  Tex.  Civ.  601, 
72  8.  W.  1046,  holding,  under  Bev.  Stat,  art  4560f,  Tex.,  relating 
to  liability  of  railroad  for  negligence  of  fellow  employee,  car  used 
for  transporting  rock  down  Incline  track  to  rock  crusher  la  a  car. 
See  82  Am.  St  Rep,  49,  note. 
137  D.  S.  K21-«28,  34  L.  780,  WBLLFOBD  v.  SNYDER. 

SyL  2  (XI,  1076).    CoDStmcUon  of  wills. 

Apt>roved  In  Cooksey.  etc.  v.  HIU,  etc.,  106  Ey.  308,  50  8.  W.  238, 
holding  words  "  dying  without  lasue,"  In  wills,  do  not  refer  to 
death  of  devisee  before  testator  or  dnring  some  particular  estate 
provided  for. 

137  D.  a  528-542,  34  L.  767,  ST.  PAUL.  ETC.,  RY.  v.  PHELPS. 

Syl.  1  (XI,  10T7).    Construction  of  statute. 

Approved  In  In  re  Wolf,  122  Fed.  133,  holding  sale  of  goods  snd 
receipt  of  payment  therefor  from  bankrupt  without  knowledge 
of  Insolvency,  and  subseqitent  sale  without  payment,  do  not  con- 
stitute preference  under  bankruptcy  act,  f  60c;  Johnson  v.  Southern 
Pac  Co.,  117  Fed.  466,  holding  27  Stat,  chap.  196,  p.  531,  Utah, 
does  not  make  It  unlawful  for  common  carriers  to  use  locamotivea 
engaged  In  Interstate  commerce  which  are  not  equipped  with 
automatic  couplers;  Swarts  v.  Slegel,  117  Fed.  19,  holding  Indorser 
or  surety  on  obligation  of  bankrupt  la  creditor  undor  act  1808; 
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Southern  Ry.  v.  Machinlats,  etc..  Union,  111  Fed.  57,  holding, 
under  Acts  1875,  cbap.  d3,  Tenn.,  providing  tbat  It  shall  be  unlaw- 
ful for  any  person  to  entice  away  any  person  under  contract,  it 
was  unlawful  for  tabor  union  to  persuade  apprentices  to  leave 
employment;  MeMaster  v.  New  York  Life  Ins.  Co.,  99  Fed.  868, 
holding  proflaion  in  life  Insurance  policy  that  premlnma  shall  be 
paid  annually  is  not  Inconsistent  with  proTlsion  tbat  second  pre- 
mium shall  be  paid  six  days  leas  than  year  from  date  of  policy; 
Webber  t.  St.  Paul  City  Ry.  Co.,  97  Fed.  145,  holding,  under  Gen, 
Stat.  Minn.  1894,  |  5912.  providing  what  actions  die  with  person, 
applies  to  actions  on  contract  and  tort;  State  v.  Franklin  County 
Sav.  Bank,  74  Vt.  263,  52  Atl.  10T2,  holding  consequence  of  statuie 
will  be  considered  when  meaning  doubtful,  otherwise  not;  dis- 
senting opinion  In  People  v.  Harrison,  191  lU.  271,  61  N.  E.  101, 
majority  holding  that  as  all  ordinances  relating  to  liquor  licenses 
shall  remain  in  force  until  repealed  by  popular  rote  n-hen  one 
munlclpHllty  fs  annexed  to  another,  upon  annexation  of  Hyde 
Park  to  Chicago.  Chicago  license  could  not  t>e  passed  conflicting 
with  Hyde  Park  ordinance. 

137  U.  8.  542-552,  34  K  772.  MERRIXT  V.  CAMERON. 

Syl.  1  (XI,  1077).    Payment  of  customs  duties. 

Approved  In  De  Pass  v.  Bldwell.  124  Fed.  622.  boldlog  collector 
has  right  when  goods  are  withdrawn  from  warehouse  to  exact 
rate  of  duty  under  law  existing  at  time  of  withdrawal. 

Syl.  3  (XI.  JOTT).     Departmental  regulations. 

Approved  in  Falrbank  v.  United  States.  181  U.  S.  308.  45  L.  873, 
21  Sup,  Ct,  658.  holding  stamp  tax  imposed  on  foreign  bill  of  lading 
by  30  Stat,  at  Large,  451,  chap.  448,  S  6,  Is  tax  on  article  Included 
and  prohibited  by  U.  S.  Const.,  art.  1.  i  9;  Deraing  v.  U'Claughry. 
113  Fed.  641,  holding  court-martJal  of  volunteer  by  offlcera  of 
regular  army  Is  void;  Deweese  v.  Smith,  106  Fed.  445,  holding 
decision  of  comptroller  of  currency'  that  It  18  necessary  to  collect 
certain  percentage  of  liability  of  stockholders  of  national  banli 
to  pay  debts  can  only  be  attacked  for  error  of  law,  fraud  or 
mistake. 

137  U.  8.  553-555.    Not  cited. 
137  U.  S.  re6-B67,  34  L.  776,  MACKALL  v.  CASILEAR. 

SyL  3  (XI,  1078).     Doctrine  of  laches. 

Approved  In  American  Street-Car  Advertising  Co.  v.  Jones,  122 
Fed.  SOS,  holding  assignee  of  patentee  was  not  barred  from  bring* 
Ing  suit  In  1900  for  royalties  which  accrued  since  1SS9,  when 
patentee  was  dead,  and  no  reason  for  delay  could  be  given;  New 
York  Security,  etc.,  Co.  v.  Louisville,  etc..  R.  R.  Co.,  97  Fed.  233, 
holding  delay  of  nine  years  by  bondholders  In  asserting  thelt  right 
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to  excbange  the  bonds  for  new  ones,  In  absence  oC  proof  tbat  they 
could  not  know  of  offer  sooner,  bars  rlgbt  to  enforce  exchange; 
at.  Paul,  etc.,  Ry.  v.  Bckel,  82  Ulnn.  282,  84  N.  W.  1009,  holding 
under  the  facts  of  this  ejectment  case  claim  of  plaintiff  must  be 
deemed  stale;  Scott  t.  Croucb,  24  Utah,  38S,  67  Fac.  1071,  holding 
where  locator  of  mine  for  over  fifteen  years  made  no  claim  of 
ownership,  and  had  knowledge  of  other  claimants  who  worked 
mine,  action  by  his  administrator  against  patentee  Is  barred. 

.  FIFTH 

Syl.  1  (XI,  1079),     Suit  by  de  facto  corporation. 

Approved  In  Tulare  Irrigation  Dlat.  V.  Shepard,  185  U.  S,  13,  48 
L.  780,  22  Sup.  Ct.  536,  holding  de  facto  corporation  which  has 
received  consideration  for  bonds  cannot  set  up  that  It  was  ntrt 
legally  Incorporated  as  defense  on  suit  by  Innocent  purchaser  for 
Interest  on  bonds;  New  Orleans  Debenture  Redemption  Co.  v. 
Louisiana,  ISO  V.  S.  328,  45  L.  556,  21  Sup.  Ct,  381,  holding  de  facta 
corporation  may  be  brought  Into  court  for  purpose  or  annulling 
charter  on  ground  of  illegal  business;  W.  L.  Wells  Co.  v.  Avon 
Mills,  118  Fed.  lei,  holding  customer  to  whom  corporatton  sold 
goods  cannot  question  Its  legal  existence. 

Syl.  3  (XI,  1079).    Opinion  on  facto  by  Judge. 

Approved  In  Sebeck  v.  Plattdeutsche  Volksfest  Verein,  124  Fed. 
17,  holding  Dot  error  for  Federal  Judge  to  State  he  did  not  Iwlleve 
certain  testimony  but  that  was  question  for  .Jury, 

Distinguished  In  Gastonia  Cotton  Mfg.  Co.  v.  Wells  Co.,  128  Fed. 
374,  holding  corporation  must  have  been  lawfully  created  under 
laws  of  a  State  to  give  Federal  court  Jarlsdiction  of  action  brought 
by  It  as  resident  of  that  State. 

137  n.  8.  570-683.    Not  cited. 

137  D.  B.  684-604.  84  L.  803,  AYERS  v.  WATSON. 

Syl.  2  (XI,  1080).    Boundaries. 

Approved  In  Beldlng  v.  Hebard,  103  Fed.  537,  S38,  holding  In 
locating  line  It  Is  admissible  to  run  line  In  reverse  way  where  diffi- 
culty exlsto  In  identifying  monuments;  Piatt  v.  VermlllloD.  99 
Fed.  368,  holding  not  error  to  Instruct  Jury  that  calls  In  survey 
might  be  reversed  and  lines  traced  the  other  way  from  point  of 
beginning  when  land  embraced  In  survey  largely  exceeded  land 
Intended. 

Syl.  3  (XI,  1080).    AdmlssibUlty  of  fleld  notes. 

Approved  In  Beldlng  v.  Hebard,  103  Fed.  544,  holding  declarations 
of  deceased  person  touching  location  of  disputed  boundary  ara 
admlsalbla 
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Sfl.  4  (XI,  1080).    Denial  of  new  trial  —  AppeaL 

Approved  in  South  Pain  OU  Co.  t.  LatBbaw,  111  Fed.  698,  bold- 
Ing  ruling  on  motion  for  new  trial  1b  not  reviewable  on  appeal  In 
Federal  court 

Bjh  6  (XI.  1080).    Gontrolltng  featores  In  boundarieo. 

Approved  In  Piatt  t.  VermllUon.  99  Fed.  367,  368,  holding  where 
survejB  are  run  and  marked  on  ground  line  so  made  goveroa  over 
coll  In  field  notes  (or  line  o(  previons  surve;  as  common  boundary. 

137  U.  B.  604-615,  84  L.  788,  PEB8TON  v.  PRATHEJIl. 

SyL  5  (XI,  1080).    Liability  of  bank  for  negligence. 

Approved  In  Cussen  v.  Southern  CaL  Sav.  Bank,  133  Cat.  637,  66 
Pac.  1100,  holding  defendant  negligent  In  not  giving  proper  pro- 
tection to  depositor  in  one  of  Ita  safe-deposit  vaults. 

137  D.  S.  615-624,  34  L.  792.  ORBEN  v.  ELBERT. 

Syl.  1  (XI,  1081).    Filing  transcript  on  appeal. 

Approved  In  Berliner  Gramophone  Co.  v.  Seaman,  lOS  Fed.  717, 
holding  Issuance  and  service  of  citation  on  appeal  until  after  time 
limited  for  appealing  has  expired  does  not  defeat  Jurisdiction. 

Syl.  6  (XI,  1082).    Impertlnent'matter  In  brief. 

Approved  In  State  v.  Call.  41  Fla.  4G2,  26  So.  1020.  holding  terms 
"elastic  conscience"  and  "ingenious  skill  of  an  artful  dodger" 
are  not  proper  expressions  In  a  brief;  Morrison  t.  Snow,  20  Utah. 
262,  72  Pac.  929,  holding  an  attorney,  under  Rev.  Stat,  t  118, 
subds.  2,  4,  6,  Utah,  as  a  party  to  the  action  Is  prohibited  from 
making  defamatory  charges  against  Judge;  Sawdey  v.  Spokane 
Falls,  etc.,  Ry„  27  Wash.  638,  17  Pac.  lOOo,  holding  statement  in 
brief  that  action  of  trial  court  Is  an  uncommon  example  of  Ju- 
dicial ignorance  will  Justify  court  In  striking  brief  from  the  flies. 

137  D.  8.  624-832,  34  L.  796.  IN  BE  CONVEBS. 

Syl.  1  (XI,  1082).    Denial  of  due  process. 

Approved  In  State  v.  Goddard,  162  Mo.  23S,  62  S.  W.  709,  hold- 
ing retrial  upon  ctkarge  of  murder  In  first  degree,  after  reversal 
of  Judgment  for  murder  In  second  degree.  Is  not  denial  of  due 
process  of  law. 

SyL  2  (XI,  10S2).  Criminal  prosecution  under  Fourteenth  Amend- 
ment 

Approved  In  Hart  v.  State  of  Utah,  179  U.  S.  681,  45  L.  38J.  21 
Sup.  Ct  91S,  dismissed  for  want  of  jurisdiction. 

Syl.  3  (XI,  1082).    Scope  of  Fourteenth  Amendment 

Approved  In  Maxwell  v,  Dow,  176  tJ.  S,  603,  44  L.  605,  20  Sup. 
CI.  457,  holding  State  statute,  providing  that  Jury  in  criminal  action 
shall  consist  of  eight  instead  of  twelve  persons.  Is  not  denial  of  due 
process  of  law. 
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137  V.  S.  032-686,  34  L.  798,  BED  RITEB  CATTLE  CO.  T. 
NEBDHAU. 

S7I.  3  (XI,  1083).    JurlsdIcUon  —  Statement  of  vftlne. 

ApproTed  In  Koblngon  t.  Suburban  Brick  Co.,  127  Fed.  806,  bold- 
log  not  neceaaary  to  state  In  bill  amount  In  controTerflr,  but  it 
may  be  sbown  b;  affidavit  or  evidence;  Hannah  v.  Bank,  63  W. 
Vb.  83,  44  <8.  B,  163,  holding  wben  form  of  procedure  in  trial  court 
does  not  require  record  to  sbow  value  «(  property  In  controversy 
affidavit  may  be  filed  In  Supreme  Court  abowlng  a  value  giving 
jnrtBdlctlon. 

137  U.  S.  036-647,  34  L.  811,  UNITED  STATES  v.  WISDOM. 

Syl.  2  (XI,  1083).    Uandamue  to  compel  mlnlBterlal  duty. 

Approved  m  United  States  ex  rel.  Riverside  Oil  Co.  v.  Hltcbcock, 
100  U.  S.  324,  23  Sup.  Ct  701,  47  L.  1078,  holding  mandamus  will 
not  lie  to  compel  secretary  of  Interior  to  vacate  decision  that  se- 
lection of  public  land  must  be  rejected;  Kelm  v.  United  States, 
177  D.  S.  298,  44  L.  775,  20  Sup.  Ct  575,  holding  acUon  Of  secre- 
tary of  Interior  In  discharging  clerk  Is  not  snbject  to  review  In 
the  courts;  Klmberiln  v.  Commission  to  Five  Civilized  Tribes,  104 
Fed.  658,  holding  court  cannot  compel  commission  to  the  five  civi- 
lized tribes  to  enroll  applicant  whose  claim  had  been  denied. 
137  U.  &  647-661.  Not  cited. 
137  U.  S.  661-673,  34  L.  819,  PACKBB  V.  BIBD. 

Syl.  2  (XI,  1084).    Test  of  navigability. 

See  72  Am.  St.  Rep.  281,  note. 

Syl.  3  (XI,  1084).    Federal  grants  to  riparian  owners. 

Approved  In  Northern  Pacific  B.  B.  Co.  v.  Towuaeud,  190  U.  8. 
270,  23  Sup.  Ct.  672,  47  L.  1046,  holding  adverse  ownership  for 
private  use,  nnder  Statute  of  Limitations,  can  confer  uo  title  on 
Individual  to  portion  of  right  of  way  granted  to  Northern  Pacific 
Railroad  Company  for  construction  of  its  road;  Illinois  Cent.  B.  B. 
V.  Chicago,  176  U.  8.  659,  44  L.  627,  20  Sup.  Ct.  614.  holding  sub- 
merged lands  along  shore  of  Lake  Michigan  were  not  Included  In 
grant  to  Illtnols  Central  Ballroad  Compauy;  In  re  Valley.  116  Fed. 
084.  holding,  under  laws  of  lows,  deed  of  laud  adjacent  to  non- 
navigable  water-course  showing  lots  as  bounded  by  meander  line 
conveys  land  lying  between  meander  line  and  high-water  mark; 
Mobile  Transp.  Co.  v.  The  City  of  Mobile,  128  Ala.  340,  30  So.  617, 
bolding  patent  by  United  States  to  land  along  stream  where  tide 
ebbs  and  flows  conveys  to  blgb-tlde  line;  State  v.  Longfellow,  i60 
Uo.  124,  69  8.  W.  378,  379,  holding  riparian  owner  of  fresh  water 
navigable  river  owna  to  low-water  mark.  See  92  Am.  St.  Bep. 
M6,  note. 
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SyL  4  (XI,  1085).    Federal  grants  In  California. 

Approved  in  Mobile  Transportation  Co.  v.  Mobile,  187  V.  S.  485, 
23  Sop.  Ct  173,  47  L.  271,  holding  Alabama  when  admitted  Into 
Union  became  entitled  to  soil  below  bigh-water  mark  nnder  navi- 
gable water;  Swerlngen  t.  St  Louis,  185  D.  S.  41.  46  L.  798,  22 
Sup.  Ct  6T0,  holding  decleion  ot  State  court  tbat  courses  alleged 
In  patent  do  not  bring  eastern  boundary  of  laud  to  waters  of 
Mississippi  river  raises  no  Federal  guesUon  which  gives  Supreme 
Court  of  United  States  Jurisdiction  to  review  Judgment  of  State 
court;  dissenting  opinion  In  Kean  t.  Calumet  Cnnal  Co.,  190  U. 
8.  481,  23  Sup.  Ct  6«0,  661,  662,  47  L.  1146.  majority  holding 
letters-patent  from  United  States  to  Indiana  of  swamp  lauds  (9  Stat. 
at  Large,  520)  convey  to  eitent  ol  full  aubiilTlsloafl  land  under  non- 
navigable  water  on  which  fractional  sections  Iwrder. 
187  U.  S.  673-682.  Not  cited. 
137  U.  S.  682-689,  34  L.  832,  COPB  v.  COPE. 

Syl.  2  (XI,  1086).    State  control  over  auccession  laws. 

Approved  In  Peacock  v.  Pratt,  121  Fed.  776,  holding  Income 
tax  land  Hawaii  (Act  No.  20,  pp.  31-36,  Sees.  Laws  1901)  is  valid; 
Chamberlain  v.  Iowa  Tel.  Co.,  119  Iowa.  627,  93  N.  W.  590.  holding 
under  various  laws  Iowa  telephone  company  may  occupy  streets 
with  poles  without  consent  of  city. 
137  U.  S.  689-892.  Not  cited. 
137  U.  8.  692-699.  34  L.  816,  CALDWELL  v.  TEXAS. 

StL  1  (XI,  1086).    Fourteenth  Amendment  —  Criminal  cases. 

Approved  In  Maxwell  v.  Dow,  176  U.  8.  603,  44  L.  605,  20  Sup.  Ct 
457,  holding  statute  providing  for  trial  before  eight  Jurors  In  crim- 
inal action  Instead  of  twelve  does  not  deny  defendant  due  process 

Syl.  2  (XL  1087).    Due  process  of  law. 

Approved  In  Watson  v.  State  of  Rhode  Island,  179  U.  8.  679,  45 
L.  383,  21  Sup.  Ct  915.  following  rule;  Maxwell  v.  Dow,  176  U.  S. 
m*.  44  L.  606,  20  Sup.  Ct.  457,  holding  due  process  of  law  Is  secured 
when  law  operates  on  all  alike;  Bolln  v.  Nebraska,  176  U.  S.  86,  44 
L.  383,  20  Sup,  Ct  288,  holding  proceeding  by  Information  (or 
felony  is  due  process  of  law;  In  re  Meggett,  105  Wis.  297,  81  N.  W. 
421,  holding  Rev.  Stat,  g  3479,  Wis.,  providing  for  commitment  to 
prison  for  disobedience  of  an  order  to  pay  money,  does  not  deprive 
party  of  due  process  of  law. 

Syl.  4  (XI,  1087).    Sufficiency  of  Indictment  for  State  court 

Approved  In  Howard  v.  Fleming,  191  U.  S.  135,  holding  decision 
by  State  Supreme  Court  that  conspiracy  to  defraud  Is  a  crime  is 
conclusive  on  United  States  Supreme  Court 
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138  U.  S.  1-5J.  84  L.  843,  JOY  v.  ST.  LOUIS. 

Syl.  1  (XI,  lOSS).    Pnnctuatioii  cannot  defeat  contractual  Intent. 

Approved  in  Crawford  v.  Burke,  201  111.  5S9,  88  N.  E.  835,  bold- 
tDS  clanse  bankrnptc;  act  1898,  construed  to  prevent  discbarge  at 
debt  created  by  fraud,  though  bankrupt  not  acting  in  aduclary 
capacity;  Prouty  r.  Union  Hardware  Co.,  ITS  MasB.  158,  57  N.  E. 
353,  holding  contract  to  pay  J500  for  license  to  sell  patent  skatea, 
and  certain  royalty,  and  If  royalty  less  than  $500  plaintiff  would 
make  up,  not  entitling  plaintiff  to  money  on  cancellation;  St  Louis 
Trust  Co.  T.  York,  81  Mo.  App.  346,  construing  provision  for  pay- 
ment "  one  year  thereafter  "  as  referring  to  completion  and  opera- 
tion of  road,  not  to  date  of  contract. 

Syl.  10  (XI,   1089).    Equity  determining  compensation  right  of 

Approved  in  St  Paul,  U.  &  M.  Ey.  Co.  v.  Western  Union  Tel.  Co., 
118  Fed.  519,  holding  equity  may  permit  telegrapb  company  to  use 
railway  right  of  way  after  termination  of  ten-year  contract,  and 
determine  compensation  to  be  paid  therefor. 

Syl.  16  (XI,  1090).    Specific  performance  not  denied. 

Approved  In  Lake  Shore,  etc.,  R.  K.  Co.  t.  Feltou,  103  Fed.  230, 
holding  repeated  trespasses  give  equity  jurisdiction  without  waiting 
for  trial  and  Judgment  at  law;  Blair  t.  Railroad  Co..  92  Mo.  App. 
55S,  holding  equity  will  enforce  agreement  to  construct  passageway 
for  cattle  under  tracks,  and  a  water  gate. 

(XI,  lOSS).    MlacellaneouH. 

Cited  IR  Munde  Nat.  Gas  Co.  v.  Mnncle,  160  Ind.  112,  66  K.  B. 
442,  holding  city  ordinance  fixing  fuel  gas  rates,  providing  rates 
"  should  not  exceed  price  above  stated,"  meant  maximum  scale  of 
prices;  MayBville  &  B.  S.  R.  R.  Co.  v.  Ball  et  al.,  108  Ky.  236.  m 
8.  W.  191,  holding  contract  to  furnish  railroad  with  right  of  way 
of  designated  width  does  not  relieve  company  from  Uablllty  for 
building  thereon  so  as  to  obstruct  approach. 
138  U.  S.  52-61,  34  L.  869.  BUTLER  r.  GAGE. 

Syl.  3  (XI,  1090).  Federal  question  necessary  for  Federal 
larlsdlctlon. 

Approved  In  lUinols  v.  Btnns,  189  U.  S.  006,  23  Sup.  Ct  851.  47 
L.  921,  reaffirming  rule. 

[43] 
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i  V.  S.  61-67.    Not  cited. 


138  U.  S.  67-78,  34  L.  861,  PLEASANT  TOWNSHIP  T.  £TNA 
LIFE  INS.  CO. 

Sri-  4  (XI,  1091).  Federal  courts  disregard  dedsloiiB  divesting 
Hghts. 

Approved  in  Great  Southern  Fireproof  Hotel  Co.  t.  Jones,  116 
Fed.  799,  lioldiug  Oblo  decision  declaring  invalid  State  mecbantc's 
lien  statute,  under  which  contracts  in  suit  were  msde,  not  bind- 
ing on  Federal  courts;  Clapp  v.  Otoe  County,  101  Fed.  476,  holding 
State  decision  affecting  validity  of  county  bonds  held  by  nonreel- 
dents  not  binding  on  Federal  courts;  Rondot  v.  Rogers  Township, 
80  Fed.  211,  holding  Federal  courts  not  bound  by  Michigan  decision 
of  1884,  declaring  invalid  municipal  bonds  booglit  by  plaindfTs 
predecessors  in  1872. 

188  U.  S.  78-84,  34  L.  862,  BBIMMBR  v.  REBMAN. 

Syl.  1  (XI,  1092).  Unconstitutional  statute  void  regardless  of 
purpose. 

Approved  In  Booth  v.  Illinois,  184  D.  S.  429.  46  L.  626,  22  Sup.  Ct. 
427,  upholding  111.  Crlm.  Code,  f  130,  prohibiting  options  to  buy 
or  sell  grain  In  commodities  In  futnre. 

SyL  2  (XI,  10921.    State  Inspection  laws,. when  valid. 

Approved  In  Smith  v.  St.  Louis,  etc.,  R.  R.  Co.,  181  V.  S.  255,  45 
L.  850,  21  Sup.  Ct.  005.  upholding  Texas  quarantine  regulations, 
established  by  governor  on  advice  of  live  stock  sanitary  commis- 
sioners, whereby  Importation  of  cattle  from  Louisiana  prevented 
for  four  months;  State  v.  Duckworth,  5  Idaho,  648,  86  Am.  St.  Kep. 
202,  61  Fac.  457.  holding  unconstitutional  Idaho  Sess.  Laws  1895, 
p.  125,  I  4,  and  1897,  p.  115,  {  4,  requiring  Imported  sheep  to  be 
dipped  as  provided  before  entry;  People  v.  Buffalo  Fish  Co..  164 
N.  Y.  102,  79  Am.  St  Rep.  627,  68  N.  B.  87,  holding  void  N.'  Y. 
Laws  1892,  chap.  488,  i  110,  making  misdemeanor  to  catch  or  possess 
certain  kind  of  fish  out  of  season,  as  applied  to  fish  Imported  from 
without;  Bt  Louis,  etc.,  Ry.  v.  Smith.  20  Tei.  Civ.  460.  49  S.  W. 
631.  upholding  Rev.  Stat  Tex.  1895,  Ut.  102,  chap.  7,  giving  live  stock 
sanitary  commission  authority  to  prohibit  Importation  of  cattle  from 
infected  dlBtrlctB;  dissenting  opinion  in  Austin  v.  Tennessee,  178 
V.  S.  878,  45  L.  240.  21  Sup.  Ct  145,  majority  upholding  Tenn.  Laws 
1887,  chap.  30,  prohibiting  Importation  or  sale  of  cigarettes  or 
cigarette  papers;  dissenting  opinion  In  State  v.  Bliman,  162  Mo. 
56,  62  S.  W.  M3,  majority  upholding  Mo.  Laws  1899,  p.  228,  Im- 
posing Inspection  fee  upon  all  beer  and  malt  liquors  maaufacturuil 
or  sold  within  State.    See  78  Am.  St  Rep.  252,  note. 

Distinguished  In  Austin  v.  Tennessee,  179  U.  S.  344,  45  L.  226, 
21  Sup.  Ct  132,  upholding  Tenn.  Laws  1897,  chap.  30,  prohibiting 
and    making    misdemeanor   Imitortatlon    or  sale    of    cigarettes    or 
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cigarette  pApen  or  inbstltute  tberefor;  State  r.  Blxman,  162  Mo. 
26,  82  8.  W.  883.  upboldlag  Mo.  Laws  IS99,  p.  228,  imposing  license 
fee  for  Inspection  of  all  beer  and  malt  liquors  manufactured  or 
sold  in  State. 

Sjl.  3  (XI,  1093).  Local  regulations  cannot  deny  nonresident's 
equBllty. 

Approved  In  Stale  T.  Zophy,  14  8.  Dak.  125.  84  N.  W.  393,  86  Am. 
St.  Bep.  745.  holding  unconstitutional  S.  Dak.  Sess.  Laws  1897,  chap. 
72,  ImjioBlnK  annual  tax  on  nonrealdents  having  wholesale  liqnor 
establishments  In  State,  exempting  resident  therefrom. 
188  V.  B.  84-92.    Not  cited. 
138  D.  8.  63-98,  31  L.  914,  SOPBMOE  CITY  r.  HIPLET. 

SyL  1  (Xi,  1093),    Contractor's  assignee  may  sue  city. 

Aftproved  in  Peacock,  etc,  Co.  t.  Tbaggard,  128  Fed.  1009,  up- 
holding Federal  Jurisdiction,  where  mortgage  secured  prior  indebt- 
edness of  mortgagor  to  mortgagee,  citizens  of  different  States, 
though  securing  mortgagor's  debt  to  resident  third  party  assigned 
to  mortgagee;  Seymour  v.  Loan,  etc.,  Co.,  128  Fed.  008,  holding  non- 
resident truatee  to  whom  city  ordinance  granting  water  franchise, 
directed  rentals  to  be  paid,  may  sue  In  Federal  courts,  though  holder 
of  francblse  be  resident;  Hoadley  t.  Day,  128  Fed.  304,  holding 
Fedn'al  court  has  Jurisdiction  of  foreclosure  oC  trust  deed  secured 
by  notes,  though  24  Stat  5S2  prevents  suit  by  assignee  of  notes 
dependent  on  such  asslgnmenL 

138  V.  8.  98-108,  34  L.  888,  SIODX  CITT  ST.  BT.  CO.  T.  8IODX 
CITY. 

Syl.  1  (XI,  1094),    Railroad  required  to  pave  outside  raits. 

Approved  in  Lincoln  St.  R.  R.  v.  Lincoln.  61  Nebr.  135,  81  N.  W. 
810,  upholding  provisions  of  Nebr.  act  1887.  requiring  street  rail- 
ways In  cities  of  first  class  to  pave  rtgbt  of  way,  authorizing  pave- 
ment by  city  and  assessment  against  railway. 

SyL  3  (XI,  1091).  Altering  charter  under  reserved  power  coa- 
BdtutionaL 

Approved  In  Newboryport  Water  Co.  v.  Newburyport,  103  Fed. 
587,  holding  threat  by  city  to  hnlld  water-works  to  compete  with 
plalntlfF  previously  chartered,  thus  Indnclng  sale  to  city,  not  duress, 
making  sale  taking  of  property;  Mercantile  Trust,  etc.,  Co.  v.  Collins 
Park,  etc.,  C^.,  99  Fed.  817,  holding  suit  to  enjoin  enforcement  of 
dty  ordinance  which  has  force  of  law,  on  ground  of  Impairing  con- 
tract obligation,  raises  Federal  qnestlon;  Hot  Springe  Electric  Light 
Ca  T.  Hot  Springs,  70  Ark,  303,  67  8.  W.  762,  holding  city  having 
granted  electric  franchise  pursuant  to  which  company  erected  poles 
could  not  afterward  require  company  to  pay  for  ground  occupied  by 
poles;  Deposit  Bank  of  Owenaboro  v,  Daviess  Co.,  102  Ey.  187,  30 
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S.  W.  1033,  holding  acceptance  of  act  1886,  reserving  power  to 
amend  cbarters,  by  banks  chartered  before  18S6,  a  surrender  of 
exemption  from  amendment;  Springfield  v.  Springfield  By.  Co.,  182 
Uass.  4»,  64  N.  E.  581,  upholding  Mass.  Stat.  1898,  chap.  57a  nro- 
Tidlng  that  street  railroads  shall  not  be  required  to  repair  taj  por- 
tion of  streets  or  highways. 
138  U.  S.  109-114,  34  L.  892,  BEAGAN  v.  AIKEN. 

Syl.  3  (XI,  109S1.    Cliarge  to  Jury  presumed  correct. 

Approved  In  Columbua  Const  Co.  r.  Crane  Co.,  101  Fed.  67,  hold- 
ing rule  10  of  Circuit  Court  of  Appeals,  requiring  party  excepting 
to  charge  to  state  matters  therein  excepted  to,  means  proposition  of 
law  excepted  to  with  charge  embodying  same. 

Syl.  4  (XI,  1095).     Motion  for  new  trial  dlacretlonary. 

Approved  In  Northern  Pac.  By.  Co.  v.  Tynan,  119  Fed.  294,  hold- 
ing where  entire  charge  not  given  in  record,  Judgment  uot  reversed 
on  appeal  for  refusing  Instructions. 

(XI,  1095).    Miscellaneous. 

Cited  ta  Howard  v.  United  States,  184  U.  8.  681,  46  L.  758,  22 
Sup.  Ct.  546,  holding  suit  on  bond  of  Federal  court  clerk  depending 
on  effect  of  bond  and  laws  governing  same  raises  Federal  question; 
Heath  V.  Wilson,  129  Cal.  368,  73  Pac.  185,  holding  deed  conveying 
portion  of  debtor's  property  to  trustee  for  certain  creditors,  balance 
to  Inure  to  debtor  for  llfe,'not  assignment  for  creditors,  so  valid. 
138  U.  S.  114-124,  34  L.  902,  BENT  v.  THOMPSON. 

Syl.  1  (XI.  1095).    Judgment  not  annulled  after  twenty  years. 

Approved  In  James  v.  Appel,  192  U.  S.  138,  24  Sup.  Ct  224,  up- 
holding Ariz.  Bev.  Stat  1S8T,  par.  837,  for  discharging  motions  for 
uew  trial  by  operation  of  law  if  not  acted  on  at  same  term. 
138  D.  S.  124-133.    Not  cited. 
138  U.  8.  134-146,  34  L.  887,  TUBES  v.  WILHOIT. 

Syl.  1  (XI,  109S).    Swamp  land  grant  la  presentL 

Approved  in  Simpson  v.  Stoddai-d  County,  173  Mo.  444,  73  8.  W. 
703,    holding    act    Congress    September    28,    1850,    granting    public 
swamp   lands    to    States,    grant    In    preescntl    requiring    no    formal 
conveyance. 
138  U.  S.  146-156,  34  L.  873,  WHITEHEAD  v.  SHATTUCK. 

Syl.  1  (XI,  1096).     Plaintiff  out  of  possession  cannot  sue. 

Approved  In  Boston,  etc..  Mining  Co.  v.  Montana  Ore  Co.,  188  U. 
S.  642,  23  Sup.  Ct.  438,  47  L.  633,  holding  averment  Of  possession 
necessary  In  bill  In  Federal  court  to  qnlet  title  to  mining  claim, 
though  Mont  Code,  |  1310,  otherwise;  Jones  v.  MacKenzle, 
122  Fed.  393.  holding  suit  In  equity  to  regain  personalty  lu  defend- 
ant's possession  not  maintainable  in  equity,  replevin  being  proper 
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actiou;  United  States  Ulnlng  Co.  y.  Lawson,  115  Fed.  1007,  folding 
Dot  cognizable  in  Federal  equity  court  suit  to  try  title  to  mining 
claim,  to  prevent  removal  of  ore,  tbougb  State  court  dlaregarde 
poBseealon;  Hill  y.  Nortliem,  etc.,  Ity.  Co.,  113  Fed.  917,  holding 
under  Rev.  Stat,  f  914.  conforming  Federal  to  State  practice,  party 
executing  release  of  llaMlIty  to  railroad  cannot  avoid  same  for 
fraud,  without  returning  consideration;  Cosmos  Exploration  Co.  v. 
Gray  Eagle  Oil  Co.,  112  Fed.  9,  boMlng  not  cognizable  In  Federal 
court  of  equity  suit  by  claimant  out  of  posseeaion  agaloat  claimant 
In  possession  drilling  oil  wells  and  taking  oil  tlierefrom;  Eanley  v. 
Kansas  &  T.  Coal  Co.,  110  Fed.  69,  holding  cognizable  only  by  court 
of  lav  bill  to  declare  trust  in  lanijs  and  for  accounting  by  defend- 
ant in  posseeaion  claiming  adversely;  Southern  Pine  Co.  v.  Hall, 
105  Fed.  89,  holding  Federal  court  has  Jurisdiction  of  suit  by  owner 
out  oC  possession  to  quiet  title  where  State  statutes  which  Increased 
equitable  rights  do  not  Infringe  rights  to  Jury;  Adoue  v.  iStrahan,  ffl 
Fed.  692,  holding  owner  of  legal  title  out  of  possesslott  cannot  sue 
In  Federal  courts  In  equity  to  cancel  tax  deed  as  cloud  on  title. 
SyL  2  (XI,  1097).  No  equitable  remedy  where  legal  sufflclent 
Approved  In  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  519,  enforcing 
remedy  of  19  Del.  Laws.  chap.  181.  authorizing  appointment  of  re- 
ceiver for  Insolvent  corporation,  collecting  debts  and  ad  mini  strati  on 
of  propeity;  Bearden  v.  Benner,  120  Fed.  694,  refusing  equitable 
BUit  for  partition,  where  defendant  had  ousted  plalntiO!,  until  fiUlt 
tried  at  law;  Lownsdale  v.  Qcay's  Harbor  Boom  Co.,  IIT  Fed.  936, 
holding  Federal  equity  court  without  jurisdiction  to  enjoin  boom 
company  from  obstructing  navigable  river,  where  plaintiff  claims 
tMom.aite;  American,  etc.,  Co.  v.  Home  Water  Co.,  115  Fed,  181, 
holding  Federal  court  of  equity  powerless  to  enforce  payment  by 
city  of  water  rentals,  being  right  to  sue  at  law;  M'Gutre  v.  Pensa- 
cola  City  Co.,  105  Fed.  679,  holding  Federal  equity  court  has  no 
Jurisdiction  of  suit  by  legal  owner  out  of  possession  against  claim- 
ants in  possession  to  prevent  multiplicity  of  suita;  Hill  v.  Northern 
Pac.  Ity.  Co.,  104  Fed.  753,  holding  written  release  voluntarily  signed 
for  consideration  not  Impeacliable  for  fraud  In  Federal  court  of  law, 
thougb  equitable  defenses  permitted  in  State  courts;  M.  O.  P.  Co. 
T.  B.  &  M.,  etc..  Co.,  27  Mont  541.  71  Pac.  1007,  holding  under 
Mont  Code  Civ.  Proc,  i  ISIO,  allowing  equitable  action  against 
adverse  claimant  oC  realty,  neither  party  entitled  to  Jury  trial;  Lock- 
hart  V.  Leeds,  10  N.  Mei.  600,  G3  Pac.  53,  refusing  Injunction  re- 
straining defendants  from  interfering  with  claim,  where  plaintiff's 
partner  fraudulently  surrendered  same,  ejectment  being  adequate 
remedy. 

Distinguished  In  Green  v.  Turner,  98  Fed.  758,  holding  Federal 
court  has  Jurisdiction  of  action  to  quiet  title  by  residents  against 
nonresidents,  although  action  for  possession  available  against 
tenants  In  possession. 
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138  n.  S.  157-185.    Not  cited. 

138  U.  a  185-195,  34  L.  017,  CHICAGO,  BTO.,  B.  B.  T.  PRICa 

Syl.  1  |XI,  1099).    Engineer's  certificate  attachable  for  fraud. 

Approved  la  American  Bonding,  etc.,  Co.  t.  Gibson  Co.,  127  Fed. 
'  673,  boldlng  building  owner  cannot  recover  per  diem  damages  Cor 
noacompletlon  on  time,  wbere  damages  not  estimated  and  certified 
bf  architect  as  agi-eed;  Mobile  t.  Sbea,  127  Fed.  520,  holding  cll7 
liable  in  sewer  contract  where  engineer  approved  work  though 
plans  departed  from,  wbere  engineer's  declstou  to  be  final;  Farlln, 
etc.,  Co.  V.  Greenville,  12T  Fed.  61,  holding  committee  designated  td 
accept  garbage  furnace  built  for  city  to  be  paid  for  on  acceptance 
cannot  unreasonablj  refuse  and  free  city;  United  States  v.  Venable 
Const  Co.,  124  Fed.  273,  holding  where  final  settlements  of  contract 
for  stone  were  to  be  based  on  final  estimates  of  engin^r.  latter's 
estimate  conclusive  on  parties;  North  American,  etc.,  Co.  r.  R.  E. 
M'Math,  etc.,  Co.,  118  Fed,  174,  holding  contractor  cannot  recover 
for  work  where  engineer  made  arbiter  by  parties  does  not  certify 
same,  except  where  action  fraudulent;  United  States  v.  Walsh.  115 
Fed.  702,  holding  acceptance  of  dock  by  otHcers  designated  to  In- 
spect same  did  not  preclnde  government  from  holding  contractors 
for  modlQcatloii  of  plans;  Abercromble  v.  Vandlver,  126  Ala.  532, 
28  So.  497,  holding  !n  contract  for  constTDctlon,  where  in  disputes 
between  engineers  and  contractors  assistant  engineer's  decision  ' 
final,  sucb  decision  not  final  as  to  amount  due  on  contract;  National 
Contracting  Co.  v.  Commonwealth,  183  Uass.  95,  66  N.  B.  642,  hold- 
lug  demurrable  petition  against  commonwealth  for  breach  of  sewer 
contract  calling  for  weekly  payments  based  on  estimate  of  engineer, 
falling  to  allege  compliance  with  plans. 

138  U.  S.  196-223.    Not  cited. 

138  U.  8.  223-225.  34  L.  966,  MILLER  t.  CLARE. 

Syl.  1  (XI,  1100).    Appeal  dlstnlssed  where  interest  under  $5,000. 

Approved  In  Cowell  v.  City  Water  Supply  Co.,  121  Fed.  56,  37, 
holding  amount  In  dispute  In  suit  by  alleged  owner  of  one  three- 
hundred  and  twenty-flfth  of  water-worlis  property,  to  cancel  $476,000 
mortgages.  Is  one  three  hundred  and  twenty-flfth  of  value  of 
property. 
138  U.  S.  226-251,  34  L.  941,  ST.  LOUIS  T.  RUTZ. 

SyL  2  (XI,  1100).    Court's  finding,  law  and  fact,  not  reviewable. 

Approved  In  Dooley  v.  Pease,  ISO  D.  S.  132,  45  L.  400.  21  Sup. 
Ct.  331,  holding  findings  of  court  as  to  alleged  sale  of  goods  was 
accompanied  by  change  of  possession  not  reviewable;  Kunkel  v. 
Brown,  99  Fed.  596,  boldlng  finding  of  Circuit  Court  that  allegation 
by  plaintiff  as  to  ownership  of  stock  was  result  of  bona  fide  mis- 
take not  reviewable  In  appellate  court 
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SjL  S  (XI,  1100).    Rlpulan  rlgbts  goTerned  by  local  lav. 

Approred  In  Mobile  TnmiportaUOD  Co.  t.  UobUe,  187  D.  B.  4SS, 
23  Bnpi  Ct  173,  47  L.  271,  boldlng  State  of  Alabama  on  admtHBlon 
ovned  aoll  below  high-water'  mark  on  navigable  rlrere,  and  con- 
jeyea  same  to  city  by  act  1867;  SulllTan  Timber  Co.  T.  Mobile,  110 
Fed.  190,  holding  Federal  coart  or  equity  baa  Jortsdlctlon  ot  riparian 
owner"!  aolt  against  city  to  protect  rigbt  to  maintain  wbarrea  orer 
navigable  water;  dissenting  opinion  In  Kean  t.  Calnmet  Ganal  Co., 
190  U.  a.  481,  483,  S3  Sup.  Ct  660,  681,  47  L.  1146,  majority  holding 
title  to  land  In  government  patenta  to  States  under  swamp  land 
act  cannot  be  affected  by  resnrvey  of  land  covered  by  water  at 
original  survey. 

8yL  S  (XI,  1101].    Bonndariea  follow  gradual  change  of  stream. 

Approved  in  Stockley  v.  Glssna,  UO  Fed.  822,  832,  833,  834,  bold- 
lng new  channel  ot  Mississippi  cnt  In  1876  across  Devil's  Elbow 
Bend,  creating  Island  No.  36,  did  not  change  existing  boundary 
Uaea;  WIddicombe  t.  Boaemliler,  118  Fed.  297,  holding  pl^ntlff 
patenting  Island  No,  42,  held  by  United  States  before  submergence, 
took  Buch  Island  and  its  literal  accretion  after  subsidence  of  water; 
Hngbea  v.  Blmey,  lOT  La.  670,  32  Bo.  33,  holding  where  water 
gradually  recedes  from  submerged  land,  leaving  land  subject  to 
Identification,  original  proprletorsblp  returns;  McBaine  v.  Johnson, 
155  Ho.  200,  55  S.  W.  1033,  holding  Island  on  north  side  of  MIsHonrl 
channel,  formed  by  gradual  recession  of  river  toward  south,  belongs 
to  northern  owner  though  patented  to  southern  owner;  State  v, 
Keane,  84  Mo.  App.  132,  holding  gradual  change  of  stream's  course 
lesvea  boundary  at  center,  but  sudden  change  leaves  boundary 
where  originally  situated. 
188  n.  B.  252-261,  34  L.  923,  WATERMAN  V.  MACKENZIE. 

SyL  2  (XI,  1101).    Assignee  suing  alone  or  through  patentee. 

ApEovved  In  Excelsior  Wooden-Pipe  Oo.  v.  Allen,  104  Fed.  SS5, 
tiolding  patentee  not  relieved  from  Joinder  in  suit  against  infringers 
on  ground  of  grant  of  excinslve  license  or  even  second  grant,  since 
patentee  necessary  party. 

SyL  5  (XI,  1102).    Grantee  to  make  and  sell,  licensee. 

Approved  In  Webb  v.  Goldsmith,  127  Fed.  572,  holding  assignee 
of  claim  for  Infringement  cannot  recover  under  Hev.  Stat„  f  4819, 
in  Boit  is  own  name,  "aaBlguee"  there  used  meaning  asilgaee  of 
patent  rights;  Milwaukee  Carv.  Co.  v.  Brunswick,  etc.,  Co.,  126  Fed. 
182,  holding  Inatmment  granting  exclusive  right  to  make,  use  and 
sell  macblne,  patent  applied  for,  patentees  agreeing  to  assign  aby 
other  almllar  macblne,  passes  no  title;  Excelsior  Wooden  Pipe  Co. 
r.  Clt7  of  SeatUe,  117  Fed.  144,  146,  holding  grant  of  exclusive 
right  to  make  and  sell  patented  article  In  certain  territory,  Stete 
ot  Wasblngton,  conatltntea  mere  license;  Atwood  Lock  Co.  v.  Tale 
Vol  III  — 4 
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Mfg.  Co.,  lis  Fed.  833,  boldlDg  traiufer  of  "exdnslye  rlgbt, 
license  and  privilege  to  manofactute  and  sell "  artlde  tor  aae  In  all 
places  constitutea  mere  Ilcenae;  Bowera  Hydraulic,  etc.,  Co.  t.  Vare, 
112  Fed.  64,  holding  eiclnslre  right  to  nse,  make  and  sell  patent 
article  within  limited  territory,  subject  to  certain  reaervadons,  not 
aaalgnment  permitting  suit  In  assignee's  name;  New  York,  etc,  Co. 
T.  SoUlTan,  111  Fed.  181,  holding  where  owner  of  patent  grants 
ezclnslTe  franchise  to  sell,  not  to  nse  article  within  certain  terri- 
tory, suit  against  Infilngen  must  be  brought  In  assignee's  name. 

Distinguished  In  D.  M.  Sechler  Carriage  Co.  v.  Deere,  etc.,  Co., 
.  113  Fed.  297,  holding  transfer  of  exclusive  right  to  manufacture, 
use  and  jsell  patent  during  full  term  of  same  constitutes  assign- 
ment enabling  assignee  to  sue  in  own  name. 
188  D.  S.  2S2-2T1.    Not  dted. 
138  V.  S.  271-^80,  34  L.  flSe,  NOBTH  t.  PETEBS. 

Syl.  1  (KI,  1103).  Injunction  against  repeated  attacbment  by 
creditors. 

Approved  In  Minneapolis  Brewing  Co.  v.  M'GilUrray,  KM  Fed. 
271,  holding  Federal  equity  court  has  Jurisdiction  of  suit  to  enjoin 
enforcement  of  unconstitutional  statute  Imposing  tax  under  which 
authorities  threaten  to  seize  plalntHTs  property;  McMlckle  t.  Har- 
den, 25  Tex.  ClT.  225.  61  S.  W.  324.  refusing  injunction  to  restrain 
enforcement  of  tax  judgments  on  ground  of  Illegality,  such  defense 
being  available  to  Individual  complain  ants;  dissenting  opinion  in 
L.  Buckl  &  Son  Lumber  Co.  v.  Fidelity,  etc.,  Co.,  109  Fed,  410, 
majority  holding  under  Fla.  Bev.  StaL  1802,  i  1646.  reasonable 
attorney's  fees  recoverable  as  damages  in  suit  on  attacbment  bond. 
138  U.  S.  285-287.  34  L.  962,  KADFFMAN  v.  WOOTTEBS. 

Syl.  1  <XI,  1101).  Statute  making  appearance  sufficient  for 
Jurisdiction. 

Approved  In  MaysvlUe  &  B.  8.  E.  B.  Co.  v.  Ball  et  al.,  108  Ky. 
259,  66  S.  W.  102.  upholding  amendment  to  Ey.  Civ.  Code  Proc., 
I  61,  providing  that  service  on  person  or  corporation  controlling, 
same  as  service  company  owning  or  constructing  same. 
138  D.  S.  287-2D3.  34  L.  987.  WHEELING,  ETC.,  BRIDGE  CO.  v. 
WHEELING  BBIDGB  CO. 

Syi  2  (XI,  1104).    Supreme  Court  following  State  on  appeal. 

Approved  in  dissenting  opinion  In  Tyler  v.  Judges  of  the  Court  of 
BegistraUon,  179  U.  S.  411,  412.  413,  45  L.  255.  21  Sup.  Ct.  208.  209. 
majority  holding  objection  to  Massachusetts  statute  for  adjudicat- 
ing rights  of  persons  other  than  registered  owners  or  land  by  post- 
ing notice  unavailable  to  one  duly  notifled. 

Distinguished  In  Southern  B.  B.  Co.  v.  Postal  Tel.  Cable  Co.,  179 
U.  S.  643.  45  L.  356,  21  Sup.  Ct.  250,  holding  writ  of  error  not  sus- 
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talned  when  tsken  belore  fnrtlier  proceedings  had  after  appointment 
of  commlBBloners  In  condemnation  proceedings,  there  being  no  flnal 
Jodgment. 

Sri.  4  (XI,  IIM).    Suspension  of  government  power  mast  appear. 

Approved  in  Wflllams  v.  WIngo,  177  U.  S.  603.  44  L.  906,  20  Snp. 
Ot.  7&4,  boldlDg  terry  license  granted  by  Virginia  Connty  Court, 
under  general  act  probibltlsg  ferr;  within  one-half  mile  of  another, 
not  contract  Impaired  by  later  legislative  franchise;  Great  Western 
Nat.  Gas  &  Oil  Co.  v.  Hawkins,  30  lod.  App.  563,  66  N.  E.  767, 
bol^ng  tinder  Bams'  Rev.  StaL  Ind.  1901,  |  5105.  court  may  refuse 
to  appoint  appraisers  In  condemnation  proceedings,  where  petitioner 
doea  not  abow  itseU  furulshing  gas  to  public;  Railroad  v.  Atkinson, 
53  W.  Va.  541,  44  S.  E.  774,  holding  order  of  court  In  condemnation 
proceedings  nnder  W.  Va.  Code,  declaring  complainant's  right  to 
condemn,  not  final  to  authorize  writ  of  error;  Ferry  Co.  v.  Russell, 
52  W.  Va.  360,  43  S.  E.  109,  holding  an  appeal  from  County  Court  to 
Circuit  Court  by  owner  of  ferry  for  establlehment  of  another  to  be 
txied  on  record,  not  wltb  new  Jury. 

188  n.  S.  293-298.     Not  cited. 

138  n.  S.  298-306,  34  L.  063.  KANSAS  CITY  R.  R.  t.  DAUQHBRTY. 

SyL  1  (XI,  1105).    Federal  court  tries  facts  on  removal. 

Approved  In  Guarantee  Co.  of  N.  Dak.  v.  Hanway,  104  Fed.  374, 
holding  where  case  becomes  removable  after  expiration  of  time  for 
removal,  petlUon  within  reasonable  time  thereafter  entitles  peti- 
tioner to  transfer;  Duff  T.  Hlldretb,  183  Mass.  442,  67  N.  E.  357, 
holding  State  court's  duty  on  Qllng  of  petition  for  removal  Is  to 
determine  whether  case  for  removal  made  out,  if  so  to  accept  bond 
without  further  proceedings:  Adams  v.  Railroad,  77  Mies.  816.  28 
So.  056,  holding  petition  for  removal  filed  after  reversal  on  appeal 
too  late. 

Syl.  2  (XI.  1106).    Questions  of  law  triable  In  State  court 

Approved  in  Coker  v.  Monaghan  Mills,  110  Fed.  806,  holding  Cir- 
cuit Court  will  not  enjoin  proceedings  in  State  court  In  action 
brought  therein  becauae  of  pendency  ot  removal  petition  not  pre- 
sented to  State  ^ourt 

(XI.  1105).    Miscellaneous. 

Cited  In  Carotbers  v.  M'Klnley  Mining,  etc..  Smelting  Co..  122 
Fed.  308,  holding  resident  agent  of  foreign  corporation  serving  no- 
tice oQ  plalntllT  to  leave  not  Jolnable  as  defendant  in  ejectment 
against  corporatlou  to  prevent  remoral. 

138  U.  8.  306-312.  34  L.  9S1,  AMES  v.  MOIR. 
SyL  1  (XI.  11061.     Fraud  In  bankruptcy  means  fraud  In  fact 
Approved  In  In  re  Bascb.  97  Fed.  761,  holding  debt  Incurred  by 

bankrupt  aa  commission  merchant  failing  to  account  for  goods  not 
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debt  created  by  his  "frand"  In  fldndary  capacity;  Ruff  T.  Ullner, 
92  Mo.  App.  630,  boldlog  debt  created  tj  agent's  (rand  In  embezallng 
proceedB  of  sale  sot  affected  bj  dlscbarge  ]q  bankroptcy. 

SyL  4  (XI,  1108).    Call  for  ^oods  withont  paying,  fraud. 

Approved  In  Ponyth  t.  Yebmeyer,  177  U.  S.  1S2,  44  L.  726,  20 
Sap.  CL  62S,  holding  money  obtained  nnder  false  representation  that 
borrower  bad  wood  cnt  ready  for  sale  constttnted  debt  created 
by  frand  exempt  from  dlBCharge;  Bryant  t.  Klnyon,  127  Mich.  167, 
86  N.  W.  632,  holding  vhere  plaintiff  sold  wood  to  defendant,  re- 
serving title,  and  latter  sold  same,  appropriaUng  money,  liability 
not  arising  from  frand  In  fldndary  capacity  within  bankruptcy 
act 

188  n.  S.  813-362,  34  L.  960.  UNITED  STATES  MOBTOAGE  OO. 
T.  8PEBET. 

ByL  8  (XI,  1106).    Illinois  law  gorema  bonds  solvable  therein. 

Approved  In  Columbus,  8.  ft  H.  R.  R.  Co.  Appeals,  109  Fed.  194, 
holding,  under  New  York  laws,  where  Interest  and  principal  on 
railroad  bonds  payable  there,  interest  not  recoverable  on  coupons 
attached  to  bonds  in  holders'  hand;  Board  of  Comrs.  v.  Geer,  108 
Fed.  482,  holding  Mills'  Anno.  Stat  Colo.,  |  2262,  aUowlng  creditors 
Interest  on  bonds,  bills,  notes  and  Instmmeuts  In  writing,  applies 
to  Interest  coupons  on  municipal  bonds. 

138  D.  S.  353-3G0,  34  L.  964,  ALEXANDER  v.  UNITED  STATES. 

ByL  1  (XI,  HOT).    Objection  to  challenge  must  precede  coovlctioL. 

Approved  In  United  States  v.  Davis,  103  Fed.  467,  holding  de- 
fendant cannot  claim  new  trial  because  two  challenges  of  State  for 
cause  sustained  where  defendant  had  fourteen  peremptory  chal- 
lenge* left 

SyL  2  (XI,  1107).    Evidence  of  threats  admissible  In  discretion. 

Approved  In  Green  v.  State,  164  Ind.  661,  663,  57  N.  B.  630,  640, 
holding  admlBSible   statement   of  alleged  asaasBln    made   to  gun- 
.amtth  while  repairing  her  revolver  a  few  daya  before  crime  that 
she  would  kill  deceased. 
138  U.  B.  36I-3(»S.  34  L.  058,  ORUUPTON  v.  UNITED  STATES. 

Syl.  1  (XI,  1108).  Appeal — Verdict  against  evMence  not  con- 
sidered. 

An>rored  In  Kellogg  v.  United  States,  103  Fed.  201.  holding  wheid 
evidence  tn  forgery  case  was  conflicting,  conviction  not  reversed 
on  appeal. 

SyL  3  (XI,  1108).    Exception  lies  to  statements  of  counsel. 

Api^oved  hi  Cndah;  Packing  Ca  v.  Skonmal,  129  Fed.  477,  holding 
appellate  court  cannot  consider  objections  to  language  of  counsel 
where  it  only  appears  In  record  from  motions  and  affidavits  filed 
ifta  trial;  United  States   v.  Alexander,    110  Fed.   lOlS,  holding 
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argnment  Of  dlftrtct  attorney  not  ground  for  new  trial  wbere 
court  condemned  same  as  improper  and  defendant  requested  no 
fnrtber  action;  KeUogg  t.  United  States,  103  Fed.  203.  holding 
improper  reference  by  prosecuting  attorney  to  similar  prior  cou- 
rictloue  cured  liy  conrt's  aostaining  objection  and  attorney's  con- 
ceding Impropriety  or  remaric;  Cattano  t.  Metropolitan  St.  Ry., 
173  N.  Y.  572,  66  N.  E.  605,  boldlng  exception  to  remarks  of  plain- 
tllTB  coonsel  not  aTailable  If  talcen  after  court  has  delivered 
charge;  Dimon  t.  Nev  York,  etc.,  K  R.,  173  N.  Y.  358,  86  N.  m 
629,  holding  objection  to  language  of  counsel  not  reviewable  un- 
less court  rules  thereon  and  exception  taken  to  ruling. 

138  U.  S.  865-378,  34  L.  931,  BPSHDR  v.  BRISCOE. 

ByL  1  (XI,  1108).    No  trust  created  where  Interest  paid. 

Approved  in  In  re  Gaylord,  113  Fed.  139,  holding  stockholder 
and  customers  maintaining  ranning  accounts,  debtor  and  creditor, 
b«ice  preference  received  by  cnstomer  wltbln  prohibition  of  bank- 
ruptcy act,  I  B7g. 

SyL  2  (Xi,  1108).    Fraud  in  bankruptcy  mesne  intentional  wrong. 

Approved  In  Bear  v.  Chase,  99  Fed.  927,  holding  mere  allegation 
in  pleadings  not  sufficient  to  establish  exemption  of  claims  from 
discharge  most  be  established  by  considering  facte  and  law;  In  re 
Basch.  B7  Fed.  761,  holding  debt  due  by  bankrupt  commission 
merchant  for  goods  consigned  for  aale  not  debt  created  by  fraud 
by  fiduciary,  so  not  exempt  from  dlacbarge; 

SyL  3  (XI,  1108),  Fidndary  debts  arise  from  pre-exlstlsg  re- 
Utlon. 

Approved  hi  In  re  Butts,  120  Fed.  868,  holding  contract  purport- 
ing to  be  for  sale  and  purchase  of  goods  not  made  trust  by  pro- 
vision that  vendee  was  to  hold  In  trust  all  unsold  goods;  Bracken 
T.  Mlluer,  104  Fed.  027,  holding  where  agent  with  money  of  prin- 
cipal takes  trust  deed  to  himself  as  trustee,  he  Is  trustee  and 
appropriating  proceeds  is  fraud  preventing  release;  Bryant  v.  Kin- 
yon.  127  Mich.  157,  86  N.  W.  532,  holding  debt  of  defendant  selling 
wood  and  appropriating  proceeds  where  plaintiff  sold  to  him  re- 
serving title,  not  created  by  fraud  in  fiduciary  capacity. 

ISB  U.  8.  880-«89,  31  L.  984,  WADSWOBTH  v.  ADAMB. 
ByL  1  (XI,  1106).    Agent  falling  to  communicate  larger  price. 
Approved  In  Paul  v.  Hlnneapoils.  etc.,  Machine  Co.,  87  Mo.  App. 

i]B4,  holding  agent's  fraud  or  misconduct  forfelta  right  to  com- 

tfensaUon. 

Distinguished  in  Carr  v.  Ubsdell,  97  Mo.  App.  832,  71  8.  W.  118, 

afllrmlng  recovery  of  sgent  where  evidence  showed  performanc*  at 

agency  and  not  that  agent  acted  tor  third  party  also. 
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138  C.  S.  88&-8»7,  84  L.  987,  BROWN  t.  TROUSDALB. 

S7I.  1  (XI,  1100).  InJuocUon  Involving  vaUdlty  of  wbole  bond 
Issne. 

Approred  In  MacGlnolss  t.  Boeton,  etc.,  Silver  Mln.  Co.,  119  F«L 
101,  holding  In  suit  to  prevent  foreign  corporation  from  controll- 
ing domestic  corporation,  attempt  to  prevent  former  from  operat- 
ing Id  State  does  not  majce  canse  removable;  Smedley  v.  Smedley, 
110  Fed.  258,  hotaing  IndlrlHlble  suit  agalnBt  8,  plalntlfTs  parol 
grantor,  E,  S'b  subsequent  grantee,  and  H,  E's  grantee,  to  en- 
force girt  and  cancel  deeds. 

'  Diatingnlshed  In  Colston  v.  Sonthem  Home,  etc.,  Asbd.,  99  Fed. 
307,  refusing  to  pass  on  amount  In  controversy  wbere  prior  suit 
for  same  purpose,  llQUldatlon  of  Insolvent  corporation,  pending  m 
State  court 

S7I-  3  (XI,  1109).     Removal  not  allowed,  residents  and  nonresl- 

Approved  in  Green  v.  Heaston,  IM  Ind.  12S,  S8  N.  E.  88,  hold- 
ing Insuffldent,  removal  petition  alleging  diverse  "  residence "  of 
parties  "  at  time  of  flimg  complaint." 

138  D.  8.  397-402.  34  L.  991.  BBAUPRB  v.  NOTES. 

Syl.  2  <XI,  1110).    State  court  denying  new  trial  nonrevlewable. 

Approved  In  Gee  v.  Gee,  190  U.  8.  667,  23  Sup.  Ct  854,  47  L. 
1183.  reafflrmlng  rule;  Hale  v.  Lewis,  181  U.  8.  480,  46  L.  962,  21 
Sup.  Ct.  680,  rernslcg  to  review,  on  error,  decision  of  State  court 
that  corporation  estopped  by  action  of  dlrectora  to  deny  validity 

(XI.  1110).    Miscellaneona. 

Cited  In  Robins  v.  Wooten,  128  Ala.  379,  30  So.  682.  holding  where 
plaintiff  knew  defendant  claimed  land  as  own  he  cannot,  after 
recognlElng  such  claim,  declare  Invalid  as  fraud  on  creditors. 

138  n.  8.  403.     Not  cited. 

138  U.  a.  404-414,  34  L.  993,  IN  RE  COOPDR. 

Syl.  1  (XI,  1110).    FrohlblUOD  to  district  of  Alaska. 

Approved  in  Percy  Summer  Club  v.  AsUe,  110  Fed.  489,  490, 
holding  attorney-general  may  Intervene  In  behalf  of  State  In  liti- 
gation over  private  right  of  fishery  in  200-acre  New  Hampshire 
lake. 

138  V.  S.  414-424,  -84  L.  1014,  CENTRAL  TRUST  CO.  V.  KNEE- 
LAND. 

SyL  1  <XI.  1100).    AftO'  acquired  clause  valid. 

Approved  In  St.  Jos^h,  etc.,  Ry.  v.  Smith,  170  Mo.  331,  70  8.  W. 
702,  holding  railroad  mortgage  on  road,  present  and  to  be  made. 
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atfttioDB,  depot,  gronndB  and  otber  property,  Included  rigbt-of-way 
landa  and  stockyarda. 

Distinguished  In  Murray  t.  FarmvlUe,  etc.,  B.  R.;  101  Va  270, 
43  S.  E.  556,  tioldlng  mortgage  Becurlog  bonds  covering  all  prop- 
erty relating  to  or  connected  witb  railroad  not  InclndloK  a  separate 
road  afterward  acquired. 

Byl.  S  (XI,  1111).  Fre-ezfstlng  Hens  precede  after  acqnlred 
mortgage. 

Approved  in  Farmers'  Loan,  etc.,  Co.  v.  Denver,  etc.,  B.  B.  Co., 
126  Fed.  49,  holding  mortgagee  of  future  acquired  property,  on 
wblch  mortgagee  gave  purchaHe-money  mortgage,  takes  subject 
to  sncb  Hen;  Masteraon  v.  Burnett  2T  Tex.  Civ.  375,  66  S.  W.  03, 
holding  Judgment  lieu  agalnat  pnrchaBei  of  land,  giving  mortgage 
to  secure  purcbaae  price,  attaches  to  land  subject  to  mortgage. 

(XI,  1110).    MlaceUaueous. 

Cited  In  State  v.  Morgau's  La.,  etc.,  T.  B.  B.  etc.,  Co.,  106  La. 
S26,  31  So.  121,  holding  lease  of  tangible  property  of  one  railroad 
to  another  does  not  necessarily  convey  franchise,  hence  Judgment 
against  lessee  does  not  bind  lessor. 

138  U.  S.  42{M39.    Not  cited. 

138  D.  S.  439-160,  34  L.  1054,  SIMMONS  t.  SAUL. 

Syl.  I  (XI,  1112).  Faith  and  credit  clause  permitting  Juris- 
dictional Inquiry. 

Approved  in  Clarke  r,  Clarke,  178  V.  8.  195,  44  L.  1033,  20  Sup. 
CL  876.  holding  decisions  by  courts  of  domicile  of  testatrix  that 
will  worked  equitable  conversion  of  realty  not  conclusive  upon 
courts  of  other  States  where  realty  situated;  Tborman  v.  Frame, 
176  n.  S.  356,  44  L.  503,  20  Sup.  Ct  448,  holding  appointment  of  ad- 
ministrator In  State  of  decedent's  death  and  of  situation  of  prep- 
ay n&  adjudication  that  such  was  decedent's  domicile  at  time; 
United  States  t.  Elsenbels,  112  Fed.  198,  holding  final  Judgment  6f 
Washington  court  aa  to  title  of  land  Involved  In  condemnation  pro- 
ceedings before  Federal  court  cannot  be  questioned. 

Syl.  2  (XI,  1112).  Parish  court's  Jurisdiction  over  successions 
exclusive. 

Approved  In  Bradley  y.  Dells  L.  Co.,  105  Wis.  250,  251,  253,  81 
N.  W.  396,  holding  purchase  of  land  claim  sold  by  Lotiislana 
parish  court  In  administration  proceedings,  and  evidenced  by  cer- 
tificate of  surveyor-general,  acqulrea  valid  title. 

8yL  7  (XI,  1112).  Appointment  of  administrator  not  collaterally 
attackable. 

Approved  In  Oodchanx  v.  Morris,  121  Fed.  48S,  holding  binding, 
until  reversed,  decree  of  Federal  court  directing  sale  of  property 
at  {dace  other  than  that  required  by  statute;  Staclu  t.  Crawford, 
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63  Nebr.  663,  664,  66S,  88  N.  W.  852,  853.  holdbiK  order  of  parlBli 
court  of  Louisiana  not  attackable  collaterallf  where  petition  sbowB 
death  wltbln  parlBh,  intestacy  and  pOBBesslon  of  propertr  under 
(500;  Coleman  t.  HoveU,  131  N.  C.  127,  42  S.  E.  656,  boldlag,  under 
Oa.  Code  1882,  t  2608,  Judgment  of  Georgia  Probate  Court  dlacharff- 
Ing  administrator  impeachable  for  fraud  In  North  Carolina.  Bee 
notes,  81  Am.  St.  Bep.  552,  560.  561. 

Distinguished  In  Hale  t.  Coflin,  114  Fed.  575,  holding  Federal 
court  baa  Jnrlsdlctloa  of  equity  proceeding  to  subject  property  In 
distrlbntee's  hands  to  decedent's  debts,  administration  having  been 
completed. 

ByL  6  (ZI,  1113).    Louisiana  —  Notice  of  Bales  not  required. 

Approved  Id  Maasecberg  t.  Denlson,  107  Fed.  22,  holding,  under 
Tex.  law  January  22,  1836,  adopting  Loulelaiia  laws  of  snccessloq, 
order  of  court  unnecessary  for  sale  of  Texas  land  certificate,  value 
under  (500. 

Syl.  10  (XI,  1113).    Eqnity  not  set  aside  wiU. 

Approved  In  Wahl  v.  Franx,  100  Fed.  687,  holding  proceeding 
for  probate  of  will,  Instltnted  In  Arkansas  court,  not  suit  of  civil 
nature  in  law  or  equl^  within  Judiciary  act  of  ISSS. 

Distinguished  in  dissenting  opinion  hi  Wahl  v.  Franc,  100  Fed. 
693,  majority  holding  proceeding  In  Arkansaa  court  for  probate  of 
will  not  "  suit  of  civil  nature  in  taw  or  equity,"  wltblu  Judiciary 
act  1888. 

(XI,  1112).    Hlscdlaneons. 

Cited  In  Comstock  v.  Kerwin,  57  Nebr.  S,  holding  words  "or 
his  legal  representatives,"  In  Issoe  of  pstent,  embraces  asatgnees 
and  grantees. 

138  U.  8.  461-464,  M  I..  1051,  IN  RB  OaAHAU. 

Syl.  1  (XI,  1113).    Criminal  Judgment  must  conform  to  statute^ 
Approved  in  Whitworth  v.  United  States,  114  Fed.  304,  holding 

Improper,  Judgment  of  Imprisonment  for  three  years  and  pay  costs, 

where  Rev.    Stat,   t  4046,  prescribed  penalty  for  embezzlement 

tmprlaonment  and  One  but  not  costs. 

138  U.  8.  464-483,  S4  L.  1044,  CLAT  v.  FIELD. 

ByL  6  (XI,  1114).    Distinct  IntereBts  cannot  be  Joined. 

Approved  In  Wbeless  v.  8t  Louis,  180  D.  8.  382.  4S  L.  5S5,  21  Sup. 
Ct  408,  holding  interests  of  separate  plalntlSs  in  lots  upon  which 
aasessment  is  to  be  levied,  being  entirely  distinct,  not  Joinable  to 
make  Jurisdictional  amount;  McDaniel  v.  Taylor,  123  Fed.  339, 
holding  heirs  c&nnot  sue  to  set  sslde  several  Judgments  against 
estate  where  no  Judgment  reaches  $2,000,  though  in  aggregate  they 
exceed  thst  amount;  Washington  County  v.  Wllllama,  111  Fed.  SIS, 
holding  separate  bondbolders,  being  entitled  to  pro  rata  share  ot 
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lumnal  conntjr  tax,  cannot  unite  to  obtain  decree  declaring  validly 
«f  bonds,  legal  remedy  being  adeqnate;  Hagge  t.  Eanaaa  Cltr  8. 
Br.  Co.,  104  Fed.  8%,  holding  landowners  injured  by  overflow  of 
atream,  dne  to  defendant's  obstructions,  may  nnlte  for  Injunction  If 
eacb  cUlm  reaches  ^,000;  Stemmler  t.  M'Nell,  102  Fed.  661,  hold- 
ing In  ault  to  quiet  title  to  land  claimed  by  plaintiff  and  nnmerona 
defendants,  each  defendant's  claim  must  reach  {2,Q0O. 

DUtlngulshed  In  LonlBTlUe.  etc.,  H.  B.  t.  Smith,  128  Fed.  4, 
holding  In  suit  by  railroad  to  enjofn  threatened  Interference  with 
right  of  way,  value  of  right  of  way,  not  of  land,  ia  amount  in  con- 
troversy; Jones  V.  Mutual  Fidelity  Co.,  123  Fed.  611,  holding,  under  • 
19  DeL  Idiws,  chap,  181,  equity  has  JurisdlcUon  of  suit  by  unae- 
cnred  creditors  of  Insolvent  corporation  where  aaaets  exceed  92,000 
In  value;  dissenting  opinion  In  Washington  County  v.  Williams,  111 
Fed.  814,  majority  holding  holders  of  county  bonds  entitled  to  pro 
rata  share  of  annnal  tax  cannot  Join  to  obtain  declaration  ot 
validity  of  bonda,  legal  remedy  being  adequate. 
1S8  U.  8.  4f3-485,  S4  L.  lOSl,  BUNT  v.  8IEBBA  BOTIEI,  ETC., 
MIN.  CO. 

SyL  1  (XI,  1115).    Servant  aaaumes  risk  of  known  dangers. 

Approved  In  Davis  v.  Trade  Dollar  ConsoL  Hin.  Co.,  117  Fed. 
12S,  holding  servant  working  in  mine  assumea  risk  from  missed 
blasts;  Indiana,  etc.,  Oil  Co.  v.  O'Brien,  160  Ind.  276,  66  N.  E.  921, 
holding  person  not  servant  injured  by  failing  of  temporary  bridge 
need  not  negative  assumption  of  risk  In  passing  over  same.  Bee 
ST  Am.  8L  Bep.  &67,  note. 
188  U.  8.  4fl6-igs.  34  L.  1032,  HAMMBB  v.  MODLTON. 

-Byl.  2  (XI,  lllS).     Equity  refusing  because  of  delay. 

Approved  In  Kessler  v.  Ensley,  123  Fed.  562,  holding  four  years' 
delay  by  stockholder  to  set  aside  conveyance  of  corporation  bars 
light,  though  statutory  period  to  recover  land  ten  years;  New  York 
Security,  etc.,  Co.  v.  Louisville,  etc.,  B.  B.  Co.,  07  Fed.  238,  hold- 
ing delay  of  nine  years  without  Bbowlng  that  holders  could  have 
known  of  olfer  to  exchange  outstanding  tiondB  for  new  bonds 
barred  such  right;  Wampol  v.  EountE.  14  8.  Dak.  330,  86  N.  W. 
686,  86  Am.  St  Bep.  769,  holding  defendant  after  aUowlng  plaintiff 
to  occupy  and  improve  land  for  thirteen  years  believing  grantor's 
deed  valid  cannot  show  It  a  forgery. 
188  U.  8.  496-501,  34  L.  1012,  MISSOUBI  v.  ANDBIANO. 

SyL  1  {XI,  1116).    Bnllng  favoring  cltlaenshlp  not  reviewed. 

Approved  in  Baker  v.  Baldwin,  187  U.  S.  63,  23  8up.  Ct  20,  47 
L.  76,  holding  Michigan  decision  suatainlng  act  Congress  February 
28.  1ST8,  making  silver  dollar  of  412.S  grahis  fall  legal  tendw,  not 
rvvtewabie;  liynde  v.  Lynde.  181  U.  8.  186,  45  L.  814,  21  Sup.  Ot 
B&6,  holding  New  York  decision  holding  hust>and  bound  by  New 
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Jersey  divorce  decree  awardlDg  wife  alimony  not  reilewable  by 
Supreme  Court;  Klzer  v.  Tesarkana  &  Port  Smith  Ry,  Co.,  179 
U.  8.  201.  45  L.  163,  21  Sup.  Ct  101,  refusing  to  review  Arkansas 
decision  siistatnlng  defense  to  action  on  contract  to  fnmleb  can 
tbat  contract  violated  Interstate  commerce  act;  Taylor  v.  Beckham 
(No.  1),  ITS  n.  a.  671,  44  L.  ugs,  20  Snp.  Ct  S9S,  refoslng  to  review 
Kentucky  cojirt's  decision  in  Taylor-Beckham  gubernatorial  con- 
test; De  Larmar's  Nevada  G.  M.  Co.  v.  Nesbitt,  17T  D.  8.  62a  44 
L.  874.  20  Sup.  Ct  717.  holding  State  court  decision  quieting  title 
to  mining  claims  held  under  Bev.  Stat,  f  2324.  as  extended  by 
28  Stat  at  Large,  114,  chap.  142,  not  reviewable.  Bee  94  Am.  St 
Rep.  379,  note. 

138  V.    S.   501-509,   34  L.    1023,  LOUISVILLB,    BTC,    H.   R.   T. 
WILSON. 

SyL  2  (XT,  1116).    Special  connael'a  fees  not  employee's  wages. 

Approved  in  Monaarrat  v.  Mercantile  Trust  Co.,  109  Fed.  231, 
holding  provision  of  order  appointing  receiver,  directing  paymait  ot 
traffic  and  mileage  balances,  entitles  creditor  to  preference  from 
income  but  not  from  corpus;  Gregg  v.  Mercantile  Trust  Co.,  109 
Fed.  226,  holding  claims  for  legal  services  rendered  railroad  In 
ordinary  course,  not  contributing  beneficially  to  mortgagees,  not 
preferred  claims;  Latta  v.  Lansdale,  107  Fed.  586,  holding  attorney 
employed  by  railroad  at  yearly  salary  not  within  Sandf.  &  H.  Dig. 
Ark,,  a  1426,  1426,  confining  Insolvent  corporation's  preferences  to 
'  employee's  salaries;  dissenting  opinion  in  Illinois  Trust,  etc..  Bank 
V.  Doud,  106  Fed.  164,  majority  holding  claim  for  money  loaned 
to  pay  interest  on  prior  mortgage  of  railway  not  preferred  to 
mortgage  claim. 

Distinguished  In  Illinois  Trust,  etc.,  Bank  v.  Doud,  105  Fed.  146, 
holding  claim  for  advance  to  railroad,  used  to  pay  Interest  on  prior 
mortgage  and  In  construction,  not  preferred  to  the  mortgage  Hen. 

Syl.  3  (XI,  1117).  Parties  cannot  gueedou  payment  preferred 
claims. 

Approved  in  Gregg  v.  Mercantile  Tniat  Co.,  109  Fe(L  226,  hold- 
ing unsecured  creditors,  with  preferential  claims  against  railroad, 
entitled  to  have  restored  to  corpus  amounts  diverted  by  paying 
certificates  for  equipment 

Syl.  4  (XI,  1117).    Attorney's  priority  for  s^'vlces  to  receiver. 

Approved  In  Loofbourow  v.  Hicks,  24  Dtah,  68,  SS  Pac.  604, 
holding  where  decree  of  foreclosure  provides  tor  payment  of  at- 
torney's fees,  such  fees  are  part  of  Judgment  and  Hens  on  property; 
Potter  V.  AJai  Mln.  Co.,  22  Utah.  287,  61  Pac.  1001,  holding,  under 
Comp.  Laws  Utah  1888,  |  8683.  attorney  and  client  may  make 
own  agreement  as  to  fees,  and  client  iiannot  defeat  attorney's 
claim  by  compromise. 
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(XI,  1116).    UlsceDaneooi. 

Cited  In  Tan  Prank  t.  MlBsonrl  Pac.  Ry.,  89  Mo.  App.  4C0,  hold- 
ing claim  for  traffic  balances  accruing  within  year  prlur  to  first 
recelTershIp  pTeferred  to  mortgase  debt 
138  U.  8.  H»-613.    Not  cited. 
138  0.  8.  SI4-fi24,  34  I..  1026,  WILLIAMS  T.  UNITED  STATES. 

Sjl.  3  (XI,  1118).    Eqait7  direata  fraudulent  UUe. 

Approved  In  Cosmos  Exploration  Co.  r.  Gray  Eagle  Oil  Co.,  112 
Fed.  12,  holding  equity  without  Jurisdiction  of  snit  to  determlno 
rights  In  land  claimed  where  plaintiff  out  of  possession  and  defend- 
ant exploring  for  oil  in  land,  affirming  Cosmos  Exploration  Co.  v. 
Gray  Eagle  Oli  Co.,  101  Fed.  44,  refusing  rdlef  to  lien-land  claim- 
ant where  affldavlta  alleged  land  nonmlneral  and  unoccupied  where 
locators  were  in  possession  exploring  for  oil;  dissenting  opinion 
In  Hcndryx  t.  Perkins,  114  Fed.  829,  majority  holding  bill  for 
vacation  of  prior  decree  for  fraud  will  not  sustain  decree  granting 
sucb  relief  on  ground  of  mistake  of  fact 

8yl.  4  (XI,  118).  BUI  alleging  frand  and  mistake,  mistake 
sufficient 

Approved  in  Dietrich  t.  Hutchinson,  73  Vt  142,  87  Am.  St  Bep. 
703,  60  Atl.  812,  holding  failure  to  include  husband  in  deed  as 
grantor  throngb  mistake  of  scrivener,  other  necessary  elements 
being  present,  warrants  resclaalon. 

Syl.  G  (XI,  1118).    Secretary  may  delay  Inequitable  proceedings. 

A^roved  In  Altschni  v.  Clark,  3d  Or.  328,  66  Pac.  995,  holding, 
under  Rev.  Stat,  H  441,  453,  selection  by  road  company  of  land 
granted  to  Oregon  for  military  roads  passes  no  title  till  secretary 
of  interior  approves;  Lawrence  t.  Potter,  22  Wash.  46,  60  Pac. 
152,  holding,  under  Rev.  Stat,  |  2297,  land  department  has  Jnrla- 
diction  to  determine  all  contesta  arising  under  public  land  atatutea. 

138  H.  S.  B25~e36.    Not  cited. 

138  D.  8.  637-552,  34  L.  997,  LAWEENCB  MPO.  CO.  T.  TENNES- 
SEE MFG.  CO.     - 

Sj-L  1  (XI,  1119).    Name  must  Indicate  origin  or  ownerehip. 

Approved  in  Draper  v.  Skerrett,  116  Fed.  208,  holding  words 
"  French  Tisane "  improper  trademark,  but  enjoining  use  thereof 
by  defendant,  plaintiff  having  used  same  before;  Shaver  v.  Heller, 
eta,  Co.,  108  Fed.  £32.  enjoining  use  of  word  "American  "  in  con- 
nection with  ball  and  wash  bine,  such  name  having  acquired  known 
commercial  meaning;  Kyle  v.  Perfection,  etc.,  Co.,  127  Ala.  48, 
28  So.  646,  646,  holding  manufacturer,  under  name  of  "  Perfection 
Uattress  Company,"  producing  "  Perfection  Mattresses,"  having 
sold  ont  cannot  manufacture  "Kyle  Perfection  Mattress;"  Nich- 
olMm  V.  Stickney  Cigar  Co.,  163  Mo.  104,  69  8.  W.  123,  holding 
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defendanfa  trademark,  using  term  "  Union  StaUon,"  with  picture 
thereof  on  top,  belog  dlBsImllar  beyond  mlalcAdlng,  not  InfringUig 
plslnUCTB.    See  85  Am.  St  Rep.  86,  note. 

SjL  2  (XI,  1119).    Generic  name*  not  subject  Of  trademark. 

Approved  in  Sterene  Linen  Works  T.  William  A,  John  Don  k 
Co.,  121  Fed.  178,  holding  use  tor  many  years  by  mannfactnrer 
of  crash-toweling  of  letter  "A"  to  indicate  quality  gave  no  trade- 
mark rights  therein;  Computing  Scale  Go.  T.  Standard,  etc..  Co., 
118  Fed.  96T,  dismissing  bill  to  enjoin  use  of  words  "  computing " 
and  "  standard  "  as  to  scales  in  absence  of  erldeoce  of  secondary 
meaning  or  of  fraudulent  Intent;  American  Washboard  Co.  t.  Sagi- 
naw Mf  fT-  Co.,  103  Fed.  282,  holding  word  "  aluminum  "  as  applied 
to  washboard  made  In  part  of  aluminum  cannot  be  monopolized 
aa  tradem&rk;  La  Bepubllqae  Francalse  t.  Shultz,  102  Fed.  1K>, 
holding  unfair  competition,  sale  of  artlQclal  mineral  watw  labeled 
"Vichy,"  since  term  Implies  derlTatlon  from  spring  of  that  name; 
Hygela,  etc.,  Water  Co.  t.  Hygela  Ice  Co.,  72  Conn.  fflB,  46  Atl. 
659,  holding  corporation  adopting  word  "  Hygela  "  to  designate  arti- 
ficial and  distilled  wator  and  beverage  entitled  to  protection  therein. 
See  notes,  2S  Am.  St  Rep.  90,  09,  118,  120. 

Syl.  4  (XI.  1120).    letters  L.  L,  not  infringe  trademark. 

Approved  In  Pearle,  etc,  Co.  t.  Warner,  112  Fed.  678,  holding 
combination  name  "  PancreopepBlne "  not  subject  of  trademark 
to  designate  digestive  preparation   composed   of   pancreatin   and 

Syl.  6  (XI,  1120).  Frandolent  Imitation  enjoined  regardless  of 
trademark. 

Approved  In  Elgin  Not  Watch  Co.  v.  Illinois  Watch  Case  Co., 
17S  V.  a  674,  45  L.  381,  21  Snp.  Ct.  274,  holding,  thongh  name 
"  Elgin  "  not  subject  of  ezcIuBlve  trademark,  for  watches.  Its  sec- 
ondary significance  may  be  snch  as  to  warrant  Injunctive  relief; 
Faber  v.  Faber,  124  Fed.  609,  612,  enjoining  use  of  defendant's 
name  "Faber"  on  iKncIls  without  use  of  first  name,  lucb  use 
deceiving  public  to  believe  pencils  made  by  A.  W.  Faber  Pencil 
Company;  Blssell  Chilled  Plow  Works  y.  T.  BI.  BfsseU  Plow  Co., 
121  Fed.  867,  enjoining  use  of  name  "  T.  BI.  Blssell  Plow  Company  " 
by  corporation  formed  subsequent  to  oi^anlsatlon  of  "  Blssell 
Chilled  Plow  Works  "  manufacturing  same  plow;  Vacuum  Oil  Co.  t. 
CUmax  Befinlng  Co..  120  Fed.  256,  holding  number  "600"  being 
long  used  to  designate  quality  of  oil,  manufaotnrer  cannot  exclu- 
sively appropriate  symbol  " 600  W"  as  trademark;  Russia  Cement 
Ca  V.  £BtsensteIn.  109  Fed.  316.  enjoining  use  of  term  Le  Page's 
Liquid  Glue,  which  designated  higher  grade  of  article  to  represoit 
glue  of  lower  quality  known  to  public  as  "Flehhead  Glue;"  Gor- 
ham  Mfg.  Co.  v.  Emery,  etc.,  Dry-Qoods  Co^  104  Fed.  244,  re- 
fusing to  reverse  decision  on  conflicting  evidence  tbat  frand  In  sale 
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of  Gorham  sllrerware  In  Imltatlbii  of  tbat  manuf sctured  bj  plalo- 
tlir  not  shown;  Shaver  y.  Heller,  etc.,  Co.,  108  Fed.  831,  affirm- 
ing Heller,  etc,  Co.  v.  Shaver,  102  Ted.  887,  enlolnlng  as  tr&nd 
npon  public  regardless  of  rlgbts  of  trademark,  use  by  defendant 
of  term  "  American "  In  connection  wltb  ball  and  wash  bine; 
Church,  etc.,  Co.  t.  Bass,  90  Fed.  279,  holding  arm  and  hammer 
brand  trademark  of  Church  &  Company  and  successors  Infringed 
by  use  thereof  by  another  manufacturer  of  soda  and  saleratiu; 
Banls  T.  White,  107  £7.  118,  52  8.  W.  971,  enjoining  nse  of  label 
Blmllai  to  plalntilTs  substituting  "Best"  for  "Rainbow"  twist 
and  defendant's  name  for  plaintitT,  but  still  misleading.  Bee  85 
Am.  St  Bep.  118,  note. 

Distinguished  In  Kipling  t.  6.  P.  Putnam's  Sons,  120  Fed.  536, 
boldlng  Insufficient  evidence  of  fraud  that  defendant  purchased 
oopjnrlghted  sheets  of  plalntlfTs  works,  bound  and  sewed  them  into 
sets  entirely  dissimilar  to  any  other  edition. 

(XI,  1119).    HisceUaneouB. 

Cited  in  N.  E.  Fairbauk  Co.  v.  Windsor,  118  Fed.  96,  boldlng 
profits  may  be  recov^ed  In  e^nlty  for  unfair  competition  In  analogy 
to  action  for  Infringement  of  trademarks;  Albany  P.,  etc,  Paper 
Goi  T.  John  Hoberg  Co.,  109  Fed.  E>90,  holding  where  bill  to  restrain 
alleged  Infringement  of  trademark  was  dismissed  for  want  of  equity 
It  cannot  be  shown  on  appeal  that  Infringement  was  unfair  com- 
peUUoD;  National,  etc.  Pipe  Works  v.  Oconto  City.,  etc.,  Co.  113 
Fed.  804,  affirming  decision  under  statute  disallowing  mechanic's 
lien  on  waterworks  property,  In  preference  to  mortgagee  who  was 
not  party  to  salt  establishing  lien.  , 

.  JANES- 

S7L  (XI,  1120).    Court  re-examining  decree  may  refnse  relief. 

Approved  in  O'Brien  v.  Wheelock,  184  U.  S.  483,  46  L.  6S2,  22 
Bup.  Ot.  367,  holding  special  aaseasments  for  drainage  works  which 
IlL  act  April  24,  1871,  makes  impossible  by  proceedings  in  County 
Coort  not  within  111.  Const  1870,  art  9. 

SyL  2  (XI,  1121).    Consent  decree  not  necessarily  res  adjudlcata. 

Approved  In  New  Orleans  v.  FIsber,  180  D.  S.  197,  46  L.  492,  21 
Sop.  Ct  852,  boldlng  Judgment  In  Circuit  Oonrt  on  competency  of 
plalntlfTs  asalgnora  to  sue,  and  diversity  of  citizenship,  not  open 
to  Impeacbement  where  questions  ruled  on  before  judgment;  dis- 
senting opinion  In  Deposit  Bank  v.  Frankfort  191  U.  S.  525,  ma- 
jority boldlng  where  Federal  court  has  held  that  State  law  uudei 
which  taxes  were  levied  was  void  within  contract  clanse  of  Constl- 
tntlon  because  of  contract  exempting  from  all  taxation  Including 
years  then  in  c<HrtroverBy,  question  is  res  adjudlcata  as  to  right  to 
levy  tax  und^  such  taw  In  any  other  year. 
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138  V.  8.  662-C7S,  34  L.  1010,  3CHELL  t.  FAUCHB. 

S7L  9  (XI,  1022).  ContemporaDeons  constrnctlon  of  amblgnoue 
Btatntea  controU. 

Approved  In  H&rrleon  v.  Benefit  Soc,  61  Kan.  140.  09  Pac.  287, 
holding  as  recognized  b^  legislature  clerk  of  Supreme  Conrt  en- 
titled to  same  fees  as  clerk  of  District  Court;  dlBseotlng  oplnfon  !n 
Fairbant  t.  United  States,  181  U.  8.  320,  45  I-.  878,  21  Sup.  Ct  663, 
majorltr  holding  stamp  tax  on  foreign  bill  lading  tax  on  exports 
and  void,  hence  no  need  for  Interpretation. 

Distinguished  En  Falrbank  t.  United  States.  181  U.  S.  308,  310, 
46  L.  873,  21  Sap.  Ct  658.  659,  holding  stamp  tax  on  foreign  blU 
of  lading  Imposed  by  30  Stat  at  Large,  451.  Is  In  substance  tax 
on  exports  and  Invalid,  bence  no  question  of  construction. 
188  U.  S.  07S-587,  34  L.  1063.  HEATH  t.  WALLACE. 

S7I.  8   (XI,    1122>.    Lands   perlodlcallr    overflowed    not   iwamp 

Approved  In  McDade  v.  Bossier  Levee  Board,  100  La.  634,  33 
80.  631,  holding  permaneutlr  overaowed  swamps  dastined  to 
become  dry  when  levees  built  passed  as  swamp  lands  under  grants 
of  1849  and  1850. 

Syl.  4  (XI,  11221.    Contemporary  construction  weighty. 

Approved  in  Boynton  t.  Haggart,  120  Fed.  828,  holding  patent 
of  auditor  and  governor  of  Arkansas  to  swamp  laods  con- 
veyed to  State  by  Congress  not  subject  to  collateral  attack:  Robards 
Tobacco  Co.  V.  Franks,  103  Fed.  280.  holding  taxation  of  tobacco 
In  factory  amonnted  to  removal  and  prevented  additional  tax  when 
rate  was  raised;  Nunn  v.  Gerst  Brewing  Co.,  99  Fed.  942,  holding 
under  Rev.  Stat.,  9  334,  allowing  discount  on  beer  stamps  pur- 
chased by  brewer  "  and  by  him  used  In  business."  discount  allowed 
from  sale  not  from  use;  Re  Nat.  Guard  of  Vermont,  71  YL  499,  45 
Atl.  1053,  holding  members  of  first  regiment.  Vermont  national  guard 
enlisting  by  order  of  governor  construing  act  April  22,  1S98.  re- 
instated on  returning;  Lawrence  v.  Potter,  22  Wash,  45,  80  Pac. 
151.  holding  Rev.  StaL  U.  S..  I  2297,  prescribing  certain  causes  for 
instituting  contests  before  land  department,  does  not  limit  Jurisdic- 
tion to  those,  department  settles  all  disputes. 

SyL  (XI,  1122).  Land  department's  decision  on  swamp  lands 
conclusive. 

Approved  In  King  v.  McAndrews,  111  Fed.  864,  865,  holding  land 
reserved  by  act  of  Congress  for  Indians  not  Incorporated  by  Dakota 
act  into  town  of  Chamberlain  to  withdraw  same  from  settlement; 
James  v.  Germania  Iron  Co.,  107  Fed.  601,  holding  patent  granted 
by  department  to  second  applicant  after  prior  entry  vacated  instead 
of  first,  tieing  based  on  error  of  law.  may  he  changed;  Small  v.  Lntx, 
41  Or.  677,  69  Pac.  826,  holding  conclusive  on  State's  transferee 
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determlDatlon  l^  secretary  of  Interior  on  application  for  patent 
that  lands  were  open  to  homestead. 

(XI,  1122).    MlscellaaeouB. 

Cited  in  Fredericks  v.  Zninwalt,  184  Cal.  47,  66  Pac.  40,  holding 
Toid  under  Stat  18T3-T4,  p.  327,  certlflcste  Issued  bj  State  land  office 
for  swamp  lands  which  had  been  i)atented  to  settler  in  1861. 

13S  U.  S.  &87-595.    Mot  cited. 

138  U.  8.  C85-616,  34  L.  1102.  NEW  ORLEANS  ▼.  GAINES. 

Sjl.  3  (XI,  1124),  Bepresentatlre's  own  citizenship  determines 
Federal  Jurisdiction. 

Approved  In  Mexican  Cent.  B.  B.  Co.  t.  Eettman.  187  U.  S.  433, 
431,  23  Sup.  Ct.  213,  47  L.  247,  holding  where  guardian  can  sue  In 
own  name,  ward's  citizensbip  determines  Federal  Jurisdiction; 
M'Duffie  T.  Montgomery,  12S  Fed.  107,  holding  actual  citizenship 
of  administrator  determines  Federal  Jurisdiction,  and  nonresident 
becoming  administrator  under  Illinois  laws  requiring  residence 
not  made  resident  thereby. 

DlBtlngntsbed  In  WUcosen  t.  Chicago,  etc.,  B.  B.  Co.,  116  Fed. 
446,  holding  under  Iowa  statutes  ward  owns  property  and  la  real 
party  plaintiff  tor  Federal  Jurisdiction. 

Syl.  9  <XI,  1124).    Judgment  entered  after  defendant's  death. 

Distinguished  In  Weller  Mfg  Co.  t.  Eaton,  81  Mo.  App.  660,  hold- 
ing void  foreign  Judgment  rendered  on  proper  service,  but  after 
death  of  party  sued. 

(XI.  1123).    Miscellaneous. 

Cited  ft)  Wllcoxen  v.  Chicago,  etc.,  B.  R.  Co.,  116  Fed.  446,  hold- 
ing under  Iowa  statutes  guardian  not  vested  with  title,  and  ward's 
citizenship  determines  Federal  Jurisdiction. 
138  U.  S.  617-623.    Not  cited. 
13S  V.  S.  623-635,  34  L.  1066.  GOBMLES  v.  BUNYAN. 

Syl.  1  (XI,  1125).  Allowing  additional  plea  or  amendment  dis- 
cretionary. 

Approved  in  Sawyer  v.  Piper,  189  U.  S.  157,  23  Sup.  Ct  634,  47 
L.  759,  refusing  to  review  trial  court's  refusal  to  permit  a  sup- 
plementary answer;  Lunge  v.  Union  Pac.  B.  R.,  126  Fed.  341.  holding 
under  Bev.  Stat,  fi  054,  authorizing  Federal  courts  to  allow  amesd- 
lucnt  of  pleading,  allowing  amended  answer  discretionary j  Iterliner 
GrnmDphoiie  Co.  v.  Seaman,  113  Fed.  754,  holding  granting  or  re- 
fusing leave  to  file  amended  bill  or  plea  discretionary  with  trial 
court  and  not  reviewable. 

SyL  9  (XI,  1125).    Federal  courts  Judicially  notice  public  statutes. 

Approved  In  Gale  v.  Soutbern  Bldg.,  etc.,  Assn.,  117  Fed.  73i^ 
holding  contract  of  Alabama  loan  association  meant  by  parties  to  be  - 
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(oTemed  by  Alabama  law,  not  bad  aa  agalnat  Virginia  nant7  laws: 
Mercantile  Nat.  Bank  t.  Hubbanl,  UH  Fed.  S20,  boldlng  prior  deci- 
sion erroneously  construing  Ohio  statntes,  allowing  deduction  of 
Indebtedness  from  "  credits "  of  bank  shareholdera  for  taxation, 
not  res  adjudlcats;  Mntnal  Life  Ins.  Co.  t.  Dingley,  100  Fed.  412, 
holding  Federal  court  takes  Judicial  notice  of  New  York  statute  in 
suit  on  Insurance  policy  where  contract  "snbject  to  cbarter  of 
company  and  laws  of  New  York." 

138  U.  S.  635-655,  SI  L.  1110,  COOK  COUNTY  t.  CALUMBT,  ETC., 
CANAL  CO. 

SyL  1  (XI,  1126).  Reviewable  State  decision  Inrolvei  necessarily 
Federal  qnesdon. 

Approved  in  Wlaconsln  v.  CommlsslonerB  of  Pnbllc  Lands,  188  tJ. 
S.  683,  22  Sup.  Ct  934.  reafflrmlng  rule;  Balk  v.  Harris,  132  N.  G.  15, 
48  S.  Si.  47S,  holding  declsltmof  State  court  neceasarlly  deciding 
constitutionality  of  sister  State  decision  appealable,  though  deciding 
incidentally  nonfederal  question. 

SyL  G  (XI,  1126).  Dleputlng  statutory  rtghU  not  Impeaching 
statute. 

Approved  In  Indiana  Power  Co.  v.  St  Joseph,  etc^  Co.,  187  O.  S. 
636,  23  Sup.  CL  812,  reaffirming  rule;  Kennard  v.  Nebraska,  186 
U.  8.  308,  40  L.  1177,  22  Sup.  Ct.  SSI,  holding  decision  by  Nebraska 
court  that  Pawnee  reservation  lands  are  public  lands  within  13 
Stat  at  Large,  47,  chap.  59,  raised  no  Federal  question;  Swerlngen 
T.  St  Louis,  186  n.  S.  44,  46  L.  709,  22  Sup.  Ct  671,  holding  decision 
of  State  court  that  courses  and  distances  In  Federal  patent  do  not 
bring  boundary  of  land  to  Mississippi  river  raises  no  Federal  qnefe- 
tlon. 
188  D.  S.  656-672.  84  L.  lOBfl,  BAN  FHANCISCO  v.  LE  BOY. 

SyL  2  (XI,  1127).    City's  title  resting  on  conflrmatMy  acts. 

Approved  In  Mission  Bock  Co.  v.  United  Statea,  109  Ped.  771,  bold- 
ing  18  Stat,  332,  by  which  United  States  r^nqulshed  right  to  lands 
wltbln  Ban  Francisco  limits,  not  Including  Islands  in  bay  not  'wlthln 
corporate  purposes;  San  Francisco  v.  Center,  133  CsL  678,  680,  66 
Pac.  84,  86.  holding  modlflcatton  of  Judgment  quieting  title  against 
city  that  Judgment  should  not  Impair  city's  right  to  streets  and 
squares  meant  at  time  of  confirmation  of  ordinance  laying  out  same; 
dissenting  opinion  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  481,  note, 
23  Snp.  Ct  660.  47  L.  1146,  majority  holding  United  States  patent 
to  Indiana  of  swamp  lands  conveying  "  whole  of  fractional  sec- 
tloDB  "  on  map  convey  full  sections  though  under  navigable  waters. 

SyL  6  (XI.  1127).    Pueblo  rights  entitled  to  protection. 

Approved  In  HoUaday  v.  San  Francisco.  124  Gal.  357.  67  Pac  148, 
holding  one  In  possession  of  land  before  1836,  designated  as  ptbltc 
jiark  by  ordinance  of  1856,  later  confirmed  by  IS  Stat  333,  ac- 
quires no  title  by  ordinance  of  1855. 
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188  U.  &  D78-6H,  84  L.  lOeS,  MBRRILL  T.  UONTICBLLO. 

S7L  2  tXI,  1128).    TowDB  cannot  liine  negotiable  Instniments. 

Approved  In  Coqnard  r.  Oqoawka.  192  III.  S04,  866,  01  N.  B.  SS2, 
hiding  Ber.  StaL  Illlnola  1ST4,  p.  788,  anabUns  dtlea  and  counUea 
to  lasue  bonds  wbere  formerlj  having  power  did  not  autborlM  clt7 
anbae<inentl7  Incorporated  to  refnnd. 

Dlrttngnlahed  In  Waahlngton  Co.  v.  WUllanu,  Ul  Fed.  806, 
holding  nonnegotlable  bonds  Itsned  br  coonty  to  be  paid  .from 
special  tax  fnnd  applied  pro  rata  to  Interest  first,  and  principal 
afterward;  Klamatli  Falls  T.  Sadu,  8S  Or.  888,  8S»,  841,  76  Am. 
St  B^.  604,  606,  607,  07  Pac.  8S3,  834,  upholding  mider  Besa  Laws 
1888,  p.  212,  anthortsing  Klamath  Falls  to  Incur  excess  charter  In- 
debtedness for  light  and  water  bonds  Issued  tor  both  under  water 
ordinance. 
188  U.  8.  694-708,  84  L.  1078,  ANDBBSON  t.  WATT. 

S7L  (XI,  1I2&).    ODJectlon  to  citizen  taken  any  Uma. 

Approved  In  Beavii  v.  Keavla,  101  Fed.  22,  holding  under  Fedr 
eral  Judiciary  act,  objection  to  jurisdiction  on  ground  of  cltlaen- 
shlp  may  be  taken  In  answw. 

SjL   (XI,  112^.    Circuit  Court  dismissing  on   false  dtlsenshlp 


Approved  In  Adams  t.  Shirk,  117  Fed.  804,  holding  under  18  Stat 
472,  burden  of  showing  no  diversity  of  dtlsenshlp  on  defendant, 
ClTcoIt  Conrt  examining  Question. 

8yL  8  (XI,  1128).    Jurisdiction  must  be  poaltlTely  avwted. 

Approved  In  Lengel  v.  American  Smdtlng,  etc,  Co.,  110  Fed.  21, 
holding  under  act  Angost  18,  1888,  stockholder  of  Pennsylvania  can- 
not sUe  In  New  Jersey,  New  Jersey  corporation  and  directors  dtl- 
■ens  of  anothw  State: 

SyL  4  (XI,  1130).    Cltlaenshlp  at  beghinlng  of  suit  determinative. 

^proved  In  Pacific  UnL  Life  Ins.  Co.  r.  Tompkins,  101  Fed. 
542,  holding  plalndfl  by  removing  family  from  West  Tlrglnla  lost 
tealdenca  there  for  Federal  Jurisdiction  nnd^  act  18B8. 

SyL  9  (XI,  1130).  Domldle  presnmed  to  contlnne  Where  estab- 
lished. 

Approved  Is  BIsele  v.  Oddle,  128  Fed.  940,  holding  safDdent  In 
abaeuce  of  proof  contra,  of  plalntifTs  domicile  in  California,  evidence 
of  residence  there  and  removal  to  Nevada  for  his  health;  Dominion 
Nat.  Bank  v.  Olympla.  Cotton  UlUs,  128  Fed.  182,  holding  allega- 
tlos  br  defendant  that  another  defendant  Is  citizen  of  another 
State  not  good  defense,  privilege  being  personal;  Collins  v.  Ashland, 
112  Fed.  178,  holding  Insnffldent  to  show  change  of  domldle  In 
Ohio,  evidence  that  plaintiff  was  dtlaen  of  Ohio,  realdlng  there  all 
Uf«  except  temporarily  In  Kentuc^  while  working;  In  re  Files, 
Vol.  in  — 6 
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108  Fed.  211,  boldlng  absconding  ot  banknipt  three  montta*  betoM 
petition,  from  place  of  realdence  for  eeveral  r«f>n,  wbere  (amllr 
Btlil  resided,  not  changing  domicile;  Hanchett  t.  Blair,  100  Fed.  821, 
boldlng  Btockbolder  suing  corporation  not  presumed  citizen  oC 
same  State,  where  Btaowing  residence  In  other  State  for  seventy 
rears,  maintaining  bnatness  there. 

S7I.  10  (XI.  1131).    Wife's  domicile  la  that  of  hnaband. 

ApproTsd  In  tTsol  81m  v.  United  States.  116  Fed.  &2S,  holding 
Chinese  woman  In  United  States  prior  to  exclusion  law  aubsequently 
marrrlng  American  citizen  entitled  to  remain  thongb  falling  to  com- 
ply with  law.    See  84  Am.  Bt  Rep.  29,  note^ 
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139  U.  S.  1-19,  SB  L.  77,  ST.  PAUL  T.  NOBTHBBN  PACIFIO  E. 
E.  CO. 

Syl.  I  (XI.  1131).    Act  1864  grant  In  prseaentl. 

Approved  In  U'Fadden  t.  Mountain  View  Uln.  &.  Mill.  Co.,  97  Fed. 
679,  boldlng  27  Stat  62,  restoring  to  public  domain  portion  of  Col- 
vUle  reservation,  did  not  operate  as  Immediate  restoration,  act  of 
1896,  extending  mineral  laws,  not  being  retroactive. 
'  Syl.  2  (XI,  1132).    Grant  In  prfeeentl  not  impaired  by  patent 

Approved  In  Mauley  v.  Tow,  110  Fed.  251,  holding  land  patented 
to  Iowa  for  railroad  purposes,  but  not  earned  by  railroad,  was 
not  for  use  of  road  within  24  Slat  Ki6,  but  subject  to  settlement 

Syl.  S  (XI,  1132).    Except  prior  rights,  determining  route  vests. 

Approved  In  Nelson  v.  North.  Pac.  By.  Co.,  188  U.  S.  116,  23  Sup. 
Ct  806,  47  h.  410,  hoidlng  bona  flde  occnpant  of  public  land  within 
Indemnity  land  of  Northern  Pacific  grant  of  1664  before  definite 
location  of  road  entitled  to  complete  homestead. 

Syl.  4  (XI,  1132).    Most  direct  line  possible  between  terminals. 

Approved  in  Southern  Pac.  B.  R.  Co.  v.  United  States.  109  Fed. 
02!),  boldlng  act  incorporating  Texas  Pacific  railroad  granting  lands 
from  southern  boundary  of  State  to  San  Diego  on  thirty-second 
parallel  not  authorizing  road  on  thirty-fourth  parailel. 

Syl.  6  (XI,  1133).    Exception  not  including  similar  grant 

Approved  in  United  States  v.  Oregon  &  0.  R.  R.  Co..  101  Fed. 
318,  holding,  under  land  grant  to  Or^on  and  California  railroad, 
14  Stat  239,  16  Stat.  94.  title  to  Indemnity  lands  remained  In  gov- 
o'nment  until  selected  and  approved.    ' 
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S7I-  8  (XI,  1133).    RtgtiU  acquired  In  lands  after  wltbdrawal. 

Approved  Id  United  states  v.  Losekamp,  127  Fed.  961,  Holding 
United  States  cannot  recover  for  timber  cot  from  public  lands  wblch 
wben  BOTTeyed  would  belong  to  railroad  under  grant  July  2,  1864; 
Nortbem  Pac.  Ry.  r.  Ndson,  22  Wasb.  628,  61  Pac  706,  holding 
order  of  commissioner  of  general  land  office  on  Bllng  plat  show- 
ing railroad's  general  route,  withdrawing  land  from  settlement, 
precluded  subsequent  homestead;  dlsBentlng  opinion  In  Fulson  v. 
Nartheni  Pac.  Ry.  Co.,  188  U.  8.  150,  151,  153.  23  Sup.  Ct  dl7. 
318.  319,  47  L.  423,  424,  majority  holding  bona,  fide  occupant  of  bi- 
demnlty  lajids  within  Northern  Pacific  grant  1864  before  definite 
locatloD  of  road  entitled  to  complete  homestead. 

8yL  11  (XI,  1134).  Secretary's  selection  of  indemnity  not  dis- 
cretionary. 

Approved  In  Southern.  P.  R.  R.  Go.  t.  BeU,  183  D.  B.  682,  46  L. 
SS7,  22  Sup.  Ct.  235,  holding  secretary  of  Interior  not  authorized  by 
Und  grant  act  July  27,  1866,  to  Southern  Pacific  to  withdraw 
Indemnity  lands  until  place  land  losses  determined. 

139  n.  8.  19-23.    Not  cited. 

'.  PULLMAN'S 

SyL  3  (XI,  1136).    Judgment  of  nonsuit  final  and  appealable. 

Approved  In  Barabasz  y.  Kabat,  91  Md.  66,  46  Atl.  338,  holding, 
nnder  Ud.  Code,  art.  76,.  1  87a,  defendant  introducing  evidence 
after  motion  for  nonsuit  denied  waived  emi  in  denial. 

SyL  4  (XI,  1136).    Supreme  Court  following  State  statute. 

Approved  In  Drummond  v.  Louisville  &  N.  R.  R.  Co.,  109  Fed. 
632,  holding,  under  Hurd's  Rev.  Stat,  chap.  110,  |  49,  III.,  non- 
arolt  cannot  be  allowed  after  court  directed  verdict  for  defendant 
and  discharged  Jnry. 

Syl.  5  (XI,  113S).    Charter  enumerating  powers  excludes  othen. 

Approved  In  Cumberland  Tel.,  etc.,  Co.  v.  EvansvIHe,  127  Fed. 
190.  192.  holding,  under  2  Bums'  Rev.  Stat  1901,  |  6517,  for  or- 
ganization of  telephone  companies,  company  has  no  power  to 
transfer  all  Its  property  and  franchises;  Seattle  Gas,  etc.,  Electric 
Co.  V.  ClUzens'  Light,  etc..  Power  Co.,  123  Fed.  692,  holding  New 
Jersey  corporation  having  no  power,  under  charts  law,  to  manu- 
facture and  sell  gas,  cannot  engage  In  gas  business  in  Washington; 
New  Albany  Water-Works  v.  Louisville  Banking  Co.,  122  Fed. 
780,  holding,  under  Indiana  statutes,  water  company  supplying  city 
with  water  cannot  transfer  entire  property  and  franchises  to 
another. 
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Sj\.  T  (XI,  1186).    Francblae  not  tmufenble  wlttaont  legtelatiT* 


ApproTed  In  New  Albany  Water-WoFka  t.  Zionlavflle  Banking 
Ca,  122  Fed.  780,  holding,  nnder  Indiana  atatntea,  compauf  anp> 
plying  dtf  wltb  watn  cannot  tranafw  entire  j/rapmtj  and 
trancblae*. 

SyL  9  (XJ,  11S6).    Public  grant  conatmed  favorable  to  pabUe. 

Approved  In  dlBBentlng  opinion  In  Eean  y.  Galnmet  Canal  Oo^ 
190  n.  8.  4S9,  28  Snp.  CL  667,  47  L.  1163,  majwlty  boldlng  United 
Btatea  patent  to  Indiana  swamp  lands  conveying  "  wliole  ot  frac- 
tional aectlona  "  on  map  conveyed  Inll  Bectlona  IndodlDg  mbmerged 
land. 

8yL  10  (XI,  1186).  Qoaal-pnbllc  corporation  cannot  Incapacitate 
ItseU. 

DlaUngolabed  In  Coal  Creek,  etc.,  Oo.  v.  Tenneaaee,  etc.  Go.,  lOS 
Tenn.  676,  62  S.  W.  168,  boldlng  act  18S7,  cbap.  198,  Tnm.,  em- 
powering corporatlona  to  lease  property  conditioned  on  majority 
vote  of  atockboldera.  Inapplicable  to  lease  ot  coal  mining  company. 

ByL  18  (XI,  1188).    Ultra  vlrea  contracts  absolutely  void. 

Approved  In  O'Brien  v.  Wbedock,  184  U.  B.  490,  46  L.  eSB,  22 
Snp.  Ot  889,  holding  special  asaessments  for  dralna  and  dltcbes 
Imposable  by  proceedings  In  County  Court  under  III.  act  1871,  not 
provided  for  In  State  Gonatltutlon  and  void;  Cumberland  TeL,  etc 
COl  v.  EvanaviUe,  127  Fed.  198,  194,  196.  boldlng  2  Boma*  R«t. 
Stat  1901,  I  6S17,  antborlalng  formation  of  t^ephone  companies 
wltb  power  to  dlapose  of  land,  gives  no  power  to  adl  all  proper^ 
and  franchises;  Richmond  Quano  Co.  v.  Farmers',  etc..  Ginnery, 
119  Fed.  711,  balding  void  notes  given  by  corporation  empowered 
to  operate  cottonseed'XiIl  mill  and  ginnery,  for  Invoice  price  of 
fwtlllser,  to  be  sold  for  proflt;  Ft  Scott  v.  W.  O.  Eads,  etc.,  Co., 
117  Fed.  M,  boldlng  ultra  vires  and  void,  under  Gen.  Stat  Kan.  1889, 
■I  6284,  6294,  antbOTtzIng  purchase  of  bonds  from  highest  bidder, 
contract  whereby  corporation  ottered  brokerage;  Sage  v.  Fargo 
Tp.,  107  Fed  886,  holding  virid,  under  Ean.  Laws  1887,  p.  186, 
townahlp  railroad  aid  bonds  Issued  pursuant  to  election  held  within 
<me  year  from  organisation  of  county;  Gilbert  v.  Seatco  Hfg.  Co., 
98  Fed.  214,  holding,  under  Washington  atatnte,  corporation  bavtng 
no  auridua  profits  has  no  power  to  assume  liability  on  notes  ot 
officer;  New  Haven  Trust  Co.  v.  OatCn^,  78  Conn.  486,  47  AtL  761, 
boldlng  ultra  vires,  tinder  charter  (Spec.  Lawa  Conn.  1887,  pp.  016, 
617},  providing  for  1100  aharea,  contract  for  aala  by  corporation  for 
less  than  flOO;  Flrat  Nat  Bank  v.  American  Nat  Bank,  ITS  Mo. 
V»,  lao,  72  8.  W.  lOSl,  boldlng,  under  Bev.  BtaL  U.  8.,  |  5138, 
oatltmal  bank  has  no  power  to  guarantee  payment  of  draft  drawn 
on  customer;  Eansas  CKy  v.  O'Connor,  82  Mo.  App,  681,  boldlng 
ultra  vires  aprlnkllng  contract  not  validated  by  part  performance; 
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Tonitelot  t.  Wtattbead,  8  N.  Dak.  479,  480,  84  N.  W.  18,  npbtddlng 
contract  wliereby  national  bank  received  stock  of  anotber  corpo- 
ration In  payment  of  debt  wbere  debtor  waa  flnanctally  embar- 
raned;  Wblte  T.  Bank,  66  8.  0.  D03,  4D  8.  E.  99,  taoldlng  corporation 
pnrcbuing  aharea  In  bank  contrary  to  8,  0.  Code  1902,  |  1848,  not 
liable  on  ancb  atock  on  bank'a  InsolTencj. 

Dlatlnpilahed  In  Tezarkana,  etc..  By.  v.  BemlB  L.  Co.,  67  Ark. 
U9,  SS  8.  W.  B47,  balding  binding  on  company  note  signed  by 
president  for  company  tor  money  to  pay  off  employees,  bat  tued 
by  president  for  own  pnriMiBes. 

SyL  20  (XI,  1136).  Ultra  vlrea  contract  consideration  recover^ 
able. 

Approved  tn  National  Bank,  etc..  Loan  Go.  t.  Fetrle,  189  U.  S. 
429,  28  Bup.  Ot  618,  47  L.  880,  boldlng  rfgbt  to  recover  money  paid 
national  bank  on  contract  songtat  to  be  rescinded  for  fraud  not 
defeated  becanse  contract  was  nltra  vires;  Aldricb  v.  Cbemlcal 
Nat  Bank,  176  V.  a.  6S3,  44  L.  617,  20  Snp.  Ct  504,  holding  national 
bank  nslng  In  bnslneaa  money  borrowed  from  anotlier  bank  by  tIco- 
president  liable  therefor,  though  bank  could  not  borrow;  Bmmer- 
Urg  T.  riist  Nat.  Bank,  97  Fed.  747,  boldlng  bank  bonnd  to  retnm 
aecnritlee  glvrai  to  It  to  collect,  or  account  tor  proceeds,  altbongb 
contract  ultra  Tires;  Leigh  v.  American  Brake  Beam  Co.,  206  111. 
1D8,  68  N.  B.  716,  holding  asanrnpslt  will  He  by  corporation  to  re> 
carer  money  loaned  by  It  ultra  vires;  Mnncle  Nat.  Gas  Co.  v. 
Hnncle,  160  Ind.  103,  104,  66  N.  S.  439,  npholdbtg  contract  between 
city  and  gaa  company  by  whlcb  maximum  gas  ratea  were  fixed; 
Atklna  et  aL  T.  Bhreveport,  etc.,  B.  R.  Co.,  106  La.  S77.  81  Bo.  170, 
upholding  danse  In  contract  granting  aid  to  railroad  whereby 
company  waa  to  operate  two  boats  to  furnish  transportatlan  for 
freight  and  produce;  Kansas  City  y.  O'Connor,  82  Uo.  App.  663, 
boldlng  dty  may  recova  consIda'atloQ  paid  lot  ultra  rlres  street- 
aprlnkllDg  contract;  White  y.  Bank,  66  8.  C.  611,  46  S.  H.  101,  102, 
boldlng  corporation  purchasing  bank  itock  contrary  to  S.  C.  Code 
1902;  I  1843,  not  liable  tbereon  to  bank's  creditors;  Tennessee  Ice 
Ca  T.  Balne,  107  Tenn.  1S9,  64  S.  W.  81,  upholding  claim  of 
brewing  company  for  money  for  beer  fomlBbed  Ice  company  under 
ultra  vires  contract. 

188  n.  8.  62-07.    Not  Cited. 

189  U.  8.  67-78,  86  L.  107,  LOGAN  COUNTY  BANK  ▼.  TOWN- 
SEND. 

SyL  8  (XI,  1140).    National  bank  has  only  granted  powers. 

Approved  In  Merchants'  Nat  Bank  v.  Webrmann,  69  Ohio  St 
ITS,  68  N.  E.  1007,  boldlng  transfer  by  debtor  to  bank  of  shares  in 
partnership  did  not  constitute  bank  partner  but  owner  In  BeT< 
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S7L  4  (XI,  1140).    Bank  parchaSIng  bonds  altn  vlraa  liable. 

Approved  In  Aldrlch  t.  Chemical  Nat.  Bank,  176  U.  S.  631,  44 
L.  610,  20  Snp.  Ct  S03,  taolding  national  bank  liable  tot  money 
borrowed  by  vice-president  and  used  In  bank's  business  thousb 
bank  could  not  legally  borrow;  Blcbmond  Guano  Co.  v.  Farmers', 
etc.,  Co.,  126  Fed.  715,  holding  corporation  liable  for  value  ot 
fertilizers  received  pursuant  to  ultra  vlrea  contract,  paid  for  by 
notes,  void  for  ultra  vires;  Battey  v.  Bank,  62  Kan.  39a,  63  Pac. 
430,  holding  State  bank  bas  Hen  on  stockholder's  stock  for  debt 
of  stockholder  for  loan  from  bank  on  Individual  note;  Tennessee 
Ice  Co.  V.  Raine,  107  Tenn.  1B9,  64  S.  W.  31,  upholding  brewing 
company's  quantum  meruit  claim  for  proceeds  from  beer  fnmlsbed 
Ice  company  under  contract  ultra  vires  the  latter;  Fulton  t.  National 
Bank,  26  Tex.  Civ.  110.  62  S.  W.  87,  boldlug  pledgor  ol  stock  to 
natloual  bank  cannot  regain  same  without  reimbursing  Dank  thongh 
latter  gets  no  titia 

■gyl.  7  (XI,  1141).    Government  alone  can  attack  ultra  vires. 

Approved  In  Schuyler  Nat  Bank  v.  Gadsden,  181  U.  S.  468,  24 
Sup.  Cl  131,  holding  question  of  usurious  Interest  paid  on  note 
held  by  national  bank.  In  suit  to  foreclose  mortgage  securing  same, 
governed  by  Federal  law  though'  mortgage  taken  by  president; 
Scott  V.  Deweese,  181  U.  8.  211,  45  L.  827,  21  Sup.  Ct.  5S8,  holding 
stockholder  of  national  bank  cannot  escape  liability  under  Rev. 
Stat.,  i  Blfil,  on  ground  tbat  certificates  represent  increase  not 
paid  In;  Blodgett  v.  ganyon  Zinc  Co.,  120  Fed.  8fi6,  holding  en- 
forceable assignment  of  case  to  New  JM«ey  corporation  In  Kansas, 
not  fully  complying  with  Kansas  lawa, 

(XI,  1140).    Mlscellaueous. 

Cited  In  National  Bank,  etc..  Loan  Co.  t.  Fetrle.  189  U.  8.  424, 
23  Sup.  Ct  512,  47  L.  880,  holding  money  paid  to  national  bank 
tor  ultra  vires  bonds  may  be  recovered  ou  rescission  of  contract 
for  frand. 

189  U.  *S.  79-96,  35  L.  97,  CHICAGO,  ST.  LOUIS,  ETa.  E.  R.  CO. 
V.  PULLMAN  SOUTHERN  CAB  CO. 

SjL  2  (XI,  1142).     Insurer  subrogated  to  Insured's  rlgbts. 

Approved  In  Ferris  v.  American  B.  Co.,  155  Ind.  543,  58  N.  E. 
702,  sustaining  covenant  of  lessee  not  to  sell  beer  on  premises 
except  that  of  certain  brewery. 

SyL  8  (XI,  1142).  Carrier's  cotitract  with  sleeping-car  company 
vaUd. 

Approved  In  State  v.  Associated  Press,  169  Uo.  457  (see  60  S.  W. 
105),  refusing  mandamus  to  compd  Associated  Press  to  furnish 
complainant  with  news  on  same  terms  as  others. 
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13»  U.  8.  86-117.  86  L.  88,  CLARK  v.  BEVEH. 

Syl.  8  (XI,  1142).     EDforcing  claim   agBlnst  estate,   removable 

TOlt 

Approved  In  KIrby  t.  Cbicago,  etc.,  R.  R.,  106  Fed.  SST,  hold- 
ing statutory  proceeding  In  Iowa  court  for  damages  In  condemna- 
tion of  land  suit  In  clrll  nature  at  law  within  Judicial?  act 
18ST-8S;  Galllvan  r.  Jones,  102  Fed.  427,  balding,  under  section 
1498,  Cal.  Coda  Civ.  Proc,  alien  presenting  claim  to  executors 
and  Probate  Court  maj.  on  rejection  thereol,  sue  in  District  Court. 

Syl.  S  (XI,  1143).    Corporation  may  sell  below  par  value. 

Approved  In  Great  Western  MId.,  etc.,  Co.  t.  Harris,  128  Fed. 
'  32fl,  holding  creditors  cannot  bold  stockholders  liable  on  trans- 
action by  which  corporation  Issued  stoci:  at  elghty-flve,  with  bonus 
equal  to  half  the  issue;  Stratton's  Independence  v.  Dines,  126  Fed. 
977,  holding  corporation  cannot  sue  sole  owner  of  mining  prop^ty, 
who  turned  over  property  and  tooli  majority  of  shares  of  stock 
therein,  for  representations  as  to  value. 

SyL  8  (XI,  1143).    Unpaid  subscriptions  trust  fund  for  creditors. 

Approved  in  C.  F.  &  I,  Co.  v.  Smelting  Co.,  13  Colo.  App.  4Ta. 
50  Fac.  224,  holding  unpaid  Stock  subscriptions  are  trust  fund  lor 
creditors,  and  etoclcholder  cannot  set  oO  against  liability  therein 
advances  to  corporation;  Singer  Piano  Co.  v.  Walker,  113  Iowa, 
667,  83  N.  W.  726,  holding  void  mortgage  given  by  Insolvent  cor- 
poration to  secure  notes  representing  one-half  the  subscription  of 
subscribers  therein. 

Syl.  10  (XI,  1144).    Holders  of  unpaid  stock  liable  thereon. 

Approved  in  Vermont,  etc,  Co.  v.  Declez,  etc.,  Co.,  135  Cal,  686, 
588,  87  Am.  St  Rep.  148,  160,  67  Pac.  1059.  holding  Incorporators 
agreeing  orally  to  purchase  $100  stock  for  $20  per  share,  fully  paid 
■ubBcrlbers  liable  for  unpaid  balance  to  credltors- 

Diatlognlsbed  in  Seaboard  Nat  Bank  v.  Slater,  105  Fed.  180. 
holding  defendant  not  liable  under  Const  Nebr..  art  11,  |  4,  on 
stock  Issued  to  his  transferrer  on  payment  of  debt  without  agree- 
ment for  or  expectation  of  payment 

Syl.  12  (XI,  1144).    Federal  courts  favor  State  decisions. 

Approved  In  Taioo  &  U.  V.  R.  R.  Co.  v.  Adams,  181  D.  S.  683,  45 
L.  1012,  21  Sup.  Ct  730,  adopting  ruling  of  Mississippi  State  court 
OO  question  of  accrual  of  State  taxes  under  State  laws. 
139  U.  S.  118-127,  Mi  L.  104.  -FOGG  v.  BLAIR. 

Syl.  I  (XI,  1145).     Unpaid  subscriptions  constitute  trust  fund. 

Approved  in  Vermont,  etc..  Co.  v.  Declez,  etc.,  Co.,  136  Cal.  686, 
587.  588,  87  Am.  St  Rep.  149,  150,  67  Pac.  1059,  1060,  holding  In- 
cori>orators  orally  agreeing  to  purchase  100  shares  for  |20,  fatly 
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paid  Babacrlben  are  liable  to  creditors  tor  unpaid  balance;  01  F. 
A  I.  Ga  T.  Smelting  Co.,  18  Colo.  App.  4T9,  Bd  Pac  224,  boldlog  un- 
paid Bubacrlptiona  are  trust  fund  and  Bnbacrlber  cannot  set  off 
against  them  advances  to  c<»^ratlon>;  State  t.  Holmes,  60  Nebr. 
43,  82  N.  W.  UO,  bolding  Bbareboldera  entitled  to  Intervene  to  pre- 
vent waste  of  corporate  assets  bj  nnwise  sale  of  corporate  prtqiertr. 

8rL  6  (XI,  1146).    Demnrrer  doea  not  admit  legal  condnalona. 

Approved  In  Atlantic  Trost  Co.  v.  Dana,  128  Fed.  222,  biridlng 
Ininfflclent  general  charge  of  cunning  made  against  trust  companj 
in  inserting  provision  for  decree  touctUng  payment  of  rental;  Lock- 
bart  Y.  Leede,  10  N.  Uex.  698.  63  Pac.  E>3,  holding  aUegatlons  In  bUi 
to  restrain  defendants  from  operating  mine  that  defendants  Induced 
plaintlfts  bjr.  traod  to  retrain  from  filing  dalm  mere  conclusion 
not  admitted  on  demnrrer;  New  Bank  t.  Kleiner,  113  Wis.  292,  ST 
N.  W.  1001,  holding  Insufficient  answer  alleging  fraudulent  rep- 
resentatlong  setting  tbem  forth,  where  representations  do  not  con- 
stitute fraud. 

(XI,  114S).    HlBcellaneous. 

Cited  In  St  Louis  Hay,  etc,  Co.  t.  United  States,  101  D.  8.  170, 
refusing  to  revise  Judgment  of  board  of  equalisation  on  simple 
alleBotlou  that  Bame  was  "fraudulent;"  Taylor  v.  Cummlnga,  127 
Fed.  100,  holding  stockholders  receiving  stock  as  "  full  paid,"  bona 
Ode  where  firm  organized  corporation  In  good  faith,  not  liable  for 
accidental  overvaluation  by  bookkeeper, 

139  U.  S.  128-137.  3S  L.  T3,  COVINGTON  8TOCKYABD8  CO  T. 
KEITH. 

SyL  3  (XI,  1147).    Carrier  cannot  refuse  to  receive  live  stock. 

Distinguished  in  Post  v.  Railroad,  103  Tenn.  210,  62  8.  W.  307, 
holding  carrier  not  bound  to  accept  goods  for  shipment  beyond 
line  and  to  use  one  line  wbere  several  equally  safe. 

Syl  6  (XI,  1147).    Carrier  cannot  make  extra  stockyard  charges. 

Approved  in  dissenting  opinion  In  Interstate  Commerce  Comm.  v. 
Chicago,  etc.,  R.  R.  Co.,  103  Fed.  252,  majority  upholding  flxed  ter^ 
minal  charge  per  car  of  live  stock  by  railroads  entering  Chicago 
tor  transfKirtatlon  to  Union  stockyards. 

SyL  7  (XI,  1147).    Carriage  of  live  stock  befdos  with  delivery. 

Approved  In  Interstate  Commerce  Comm.  v.  Chicago,  B.  &  Q. 
B.  B.  Co.,  186  U.  8.  336,  40  L.  1191.  22  Sup.  Ct  826,  sustaining  as 
reasonable  Imposition  by  Chicago  railroads  of  $2  per  car  for  trans- 
porting lire  stock  cars  to  Union  stockyards, 

SyL  8  (XI,  114EQ.    Carrier  furnishing  suitable  tacIIIUes. 

Approved  In  Central  Stock  Yards  v.  Louisville,  etc.,  By.,  192  U.  B. 
070,  24  Sup.  Ot  841,  holding  Interstate  commerce  act  of  1887,  pro> 
hiblting  unlawful  preference,  does  not  require  carrier  with  stock- 
yards to  receive  and  send  stock  to  and  from  yards  on  connecting 
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line:  ifflrmtng  Central  Stock  Ysrds  Co.  v.  LoulirlUe  A  N.  B.  B. 
Co.,  118  Fed.  116,  holding  carrier  eatabllstilng  stockrarda  of  own 
liaa  fnmlBbed  reaaonable  facUltleB  and  cannot  be  comjDelled  to 
dellTer  at  other  Tarda  affirming  Central  Stock  Tarda  Oo.  t.  Lonla- 
vllle,  etc.,  B7.  Co.,  112  Fed.  828,  reCnaing  Injanctlon  to  compel  raU- 
road  havihg  stockyard  ot  own  to  conrey  stock  to  connecting  cairlw 
to  take  to  anotb«  yard;  Lackland  t.  O.  *  H.  By.,  101  Mo.  App.  42T, 
74  8.  W.  S06,  holding  carrier  of  lire  stock  must  famish  safe  pens 
for  lire  stock  while  waiting  to  be  loaded. 

130  U.  a  187-lGl,  SS  L.  116,  QUARANTI  TBUST,  ETC.,  CO.  T. 
GBEEN  COVS,  STC,  B.  B.  CO. 
SyL  1  (XI,  1147).    Limitations  on  tmstee's  power  strictly  con* 

Approved  In  Onardlan  Tnut  Co.  t.  Wblte  OllEFs,  etc,  Co.,  109 
Fed.  630,  681,  holding  tmetee  nnder  mortgage  to  secure  bonds 
giving  blm  right  to  take  possession  on  demand  of  stockbolders,  on 
mortgagor's  defanlt  for  three  months,  m»j  foredose  at  once;  Tnmer 
T.  Sonthem  Home  Bldg.,  etc.,  Assn.,  101  Fed.  S14,  holding  snit  to 
foreclose  mortgage  of  loan  association  stockholder  given  to  secure 
loan  of  ^,000  and  Interest,  amonnting  at  time  to  |200,  gave  Federal 
Jorlsdlctlonal  amount 

SyL  S  (XI,  1148).    Nonmortgage  Uenholders  need  not  acqnlesce. 

Approved  In  Land  Title  &  Tmst  Co.  v.  Asphalt  Co.,  121  Fed.  1S3, 
boldlng  trustee  tn  pledge  of  securities  for  payment  ol  Interest  on 
certlflcates  may  enforce  payment  on  defanlt  regardless  of  method 
provided  In  agreement;  Onardlan  Trust  Co.  v.  White  Cliffs,  etc., 
Co.,  109  Fed.  620,  holding  trustee  empowered  by  mortgage  to  take 
possession  on  demand  of  stockholders  after  three  months  defanlt 
of  mortgagor  may  foreclose  directly  on  default 

SyL  8  (XI,  lltit).  Dismissing  foreclosure  when  bonds  outstanding 
erroneous. 

Approved  In  Dlckerman  v.  Northern  Trust  Co.,  178  U.  8.  194,  44 
L.  431,  20  Sup.  Ot  316,  boldlng  In  snlt  to  foreclose  mortgage  secnt^ 
Ing  payment  of  bonds,  bonds  need  not  be  produced  where  shown 
to  be  valid  obligations;  Central  Tmst  Co.  v.  Callforals  &  N.  B.  B. 
Co.,  110  Fed.  76,  holding  determination  of  ownership  of  bonds 
claimed  by  Intervener  In  foreclosure  suit  nnnecessary  tor  decree 
of  foreclotore  where  fact  and  amount  of  default  shown. 
138  D.  &  161-166.  Not  cited. 
189  n.  8.  JSe-165,  36  L.  112,  JOHNSON  v.  POWEBS. 

SyL  2  (XI,  IISOJ.  Letters  of  administration  Inoperative  beyond 
Jorisdlctlon. 

Approved  In  Price  v.  Ward,  26  Nev.  218.  58  Pac.  851,  holding 
admlnlatrator  appointed  In  Nevada  cannot  sue  to  redeem  mortgage 
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of  Intestate's  land  In  California  and  to  set  oil  against  debt  waste 
committed  tbereon. 

DIstlngulabed  In  Cincinnati,  etc.,  B.  B.  Co.  t.  Thiebaud,  114  Fed. 
I)2ri.  npboldlng  under  Ohio  Rev.  Stat.,  i  6163,  right  of  Indiana  ad- 
ministrator to  sne  In  Oblo  for  wronftfnl  death  of  Intestate. 

Sjl.  5  (XI,  1150).  Judgment  against  admlqlstrator  not  evidence 
extraterrltorlally. 

Approred  In  Bristol  v.  Washington  County,  177  U.  8.  138,  44  h. 
703,  20  Sup.  Ct.  58S,  sustaining  Minnesota  taxation  of  personal  prop- 
erty of  nonresident  preferring  auch  claims  to  ordinary  debts,  and 
providing  for  seizure  on  attachment  and  notice;  Ingersoll  v.  Coram, 
127  Fed.  433.  holdng  ancillary  administrator  in  one  jurisdiction  not  in 
privity  with  one  of  another  to  make  Judgment  against  either  res 
adjudlcata  as  to  other;  Sblnnej  t.  North  American,  etc.,  Co.,  07  Fed. 
12,  holding  suit  tor  appointment  of  ancillary  receiver  In  different 
Jurisdiction  Independent  of  suit  In  which  primary  receiver  appointed 
and  subject  to  removal;  Johnston  t.  McKinnon,  129  Ala.  226,  29  So. 
697,  holding  Judgment  against  decedent's  personal  representative 
In  another  State  furnishes  no  cause  of  action  against  same  person 
appointed  as  representative  by  State  In  suit;  Burton  v.  Williams, 
63  Nebr.  435,  SS  N.  W.  766,  holding  Judgment  against  administrator 
appointed  In  District  of  Columbia  cannot  t>e  enforced  In  Nebraska. 
139  U.  S.  166-176.  35  L.  84,  KINO  v.  DOAN. 

Syl.  1  (XI,  1150).    Renewing  note  not  affecting  transaction. 

Approved  In  Crocker  r.  Huntzlcker,  113  Wis.  190,  88  N.  W.  236, 
holding  renewal  of  promissoiy  note  not  payment  thereof  to  vali- 
date alleged  fraudulent  conveyance  made  before  renewal. 
139  V.  8.  176-197,  35  L.  123,  STOCKMETEE  t.  TOBIN. 

Syl.  8  (XI,  1162).    Judgment  sale  not  avoided  for  Irregularities. 

Approved  In  Nevada  Nickel  Syndicate  v.  National  Nickel  Co., 
'103  Fed.  402,  holding  sale  of  personalty  and  realty  as  one  parcel 
pursuant  to  decree  and  without  objection  of  defendant  affords  no 
ground  for  setting  sale  aside. 
139  U.  8.  197,  198.    Not  cited. 

139   U.   8.   19&-210,  36  L.  147,   HOWARD   t.   STILLWBLI,,   ETC., 
MFG.  CO. 

Syl.  1  {SI,  1IB21.    ObJecUon  to  depositor,  when  made. 

Approved  In  Samuel  Bros.  &  Co.  v.  Hostetter  Co.,  118  Fed.  260, 
holding  objection  to  admissibility  of  deposition  made  month  after 
same  on  file  properly  overruled. 

Syl,  4  (XI,  1153).    Profits  recoverable  when  not  uncertain. 

Approved  In  Farmers'  Ixmn  &  T.  Co.  t.  Baton,  114  F^.  17,  bold- 
iDg  loss  of  preflta  by  termination  by  order  of  court  of  railroad  lease 
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executed  bj  receiver  recoverable  damages;  Port  Blakely  Mill  C!o. 
T.  Sharkey,  102  Fed.  261,  holding  possible  earnings  of  borses  trans- 
ported to  Alaska  considered  as  damages  tor  delay  In  stalpmeat; 
Machine  Co.  t.  Compress  Co.,  ]05  Tenn.  20S,  SS  S.  W.  274,  snstalnlng 
charge  In  action  for  furnishing  defective  machinery  that  plaintiff 
could  recover  rental  value  If  parties  contemplated  loss  of  use  would 
eUBUe  from  default. 

Distlngnlshed  In  Fidelity  Co.  v.  Buchl  Co..  189  U.  S.  142,  23  Sup. 
Ct.  ass,  47  Ii.  751,  holding  Injury  to  vendee's  credit  by  vendor's 
actions  for  breach  of  contract  and  loss  of  proflts  from  vendee's 
failure  to  deliver  thereafter  not  recoverable  damages. 

Syl.  3  (XI,  1152).    Anticipated  profits  not  recoverable. 

Approved  in  Eckington,  etc.,  Hy.  Co.  v.  UcDerltt,  191  U.  S.  112. 
24  Sup.  Ct  38,  holding  difference  in  value  of  land  without  street-car 
service  and  with  perpetual  service  too  uncertain  damages  for 
breach  of  covenant  to  operate  cars  over  extension;  Globe  Refining 
Co.  V.  Landa  Cotton  OH  Co.,  190  U.  S.  544,  23  Sup.  Ct.  T55,  47  L. 
1173,  holding  transportation  charges  and  damages  for  loss  of  use  of 
tanks,  In  breach  of  oil  contract  not  recoverable  damages;  Iron  City 
Wool-Works  T.  WellBch,  128  Fed.  686,  holding  evidence  of  antici- 
pated profits  from  sale  of  picks  too  remote  damages  In  suit  for 
breach  of  contract  to  sell  same;  The  George  Dumols,  115  Fed.  G7, 
holding  charterer  cannot  recover  for  deterioration  of  bananas  ship- 
ped In  known  bad  condition  and  for  freight  which  would  have  been 
earned  If  fruit  In  good  shape;  De  Ford  v.  Maryland  Steel  Co.,  113 
-  Fed.  75,  holding  Interest  on  payment  made  on  vessels  only  recover- 
able damages  for  uoncompletion  on  time,  tosses  of  profits  being  too 
conjectural;  Central,  etc.,  Co.  v.  Hartmau,  111  Fed.  Q8,  refusing 
recovery  of  anticipated  profits  tn  suit  under  Sherman  anti-trust  law, 
where  platntlfT  did  not  show  volume  of  business  before  and  after 
Interference  complained  of;  Acme  Cycle  Co.  v.  Clarke,  157  Ind.  276, 
Ol  N.  E.  583,  holding  damages  for  losses  In  possible  sales  caused 
by  failure  to  deliver  bicycle  machinery  not  sustainable  as  counter- 
claim; Manufacturing  Co.  v.  Creamery  Co.,  120  Iowa,  587,  95  N.  W. 
169,  holding  loss  from  delivery  of  milk  to  other  creameries  because 
of  delay  In  furnishing  machinery  not  recoverable;  Douglass  v.  Rail- 
road, SI  W.  Ta.  533.  41  S.  E.  910,  holding  Improper  evidence  that 
plaintiff  could  make  greater  future  profits  from  grazing  than  from 
graining  land. 

Distinguished  In  Hlcbhom,  Mack  &  Co.  v.  Bradley,  117  Iowa, 
139,  90  N.  W.  596,  holding  measure  of  damages  for  alleged  termina- 
tion of  agent  for  lutroducdon  of  cigars,  evidence  of  sales  up  to 
Mai  admissible. 
139  U.  &  210-215.    Hot  Cited. 
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189  U.  8.  216-221,  SB  L.  101,  NOBTHWBSTBRN  FITBL  CO.  ▼. 

BBOCK. 

Bji.  1  (XI,  11S4).    CoQit  correcUng  preTloos  errort. 

Approved  In  dlBKnttDg  opinion  In  Hendijx  t,  Ferklni,  114  Fed. 
829,  majorltr  boldlns  bill  to  vacato  deczee  for  fraod  atiowliig 
mlatoke  onlf  cannot  bo  maintained  after  nine  7ean'  delay. 

8rL  2  (XI,  IIM).    Correcting  ordera  made  vltbont  jnrlsdlctlon. 

Api«OTed  In  Baltimore,  etc,  Aaan.  v.  Aldenon,  99  Fed.  492,  hold- 
ing CHrcnlt  CJonrt  on  mandate  from  Court  of  Appeals,  directing  vaca- 
tloD  of  order  tatlfylsg  recelver'a  aale,  may  direct  repayment  of 
money  to  recelver'a  anretleB;  Jenklna  t.  State,  60  Nebr.  207,  SZ  H. 
W.  623,  boldlng  on  vacation  of  ]adgment  by  appeal  In  replevin 
failure  to  retom  property  la  contempt  aammarlly  ponlshable  by 
District  Court;  McFadden  t.  Swlnerton,  86  Or.  85tf,  62  Pac.  12, 
boldlng  payment  of  fnnd  to  complainants  during  pendency  of 
appeal  on  order  for  retention  made,  did  not  anbject  clerk  to  per- 
sonal liability. 

8yl.  8  (XI,  1164).    ProceedlDga  tor  restitution  of  propertr. 

Approved  In  O'KelUy  v.  Henson,  97  Mo.  App.  M4,  71  8.  W.  lift 
holding  appellate  court  on  ravening  void  Judgment  under  which 
writ  of  poRsesHlon  ieaued  will  order  restitution  of  property;  Horton 
T.  State,  63  Nebr.  42,  88  N.  W.  149,  ordering  resUtution  of  money 
obtained  under  Judgment  afterward  reversed.  Bee  96  Am.  St  Rep. 
141,  142,  note. 

(XI.  11S4).    Miscellaneous. 

Cited  In  Vhe  Jbillsa  Lines,  114  Fed.  813,  holding  where  cargo  sold 
t^  order  of  court,  proceeds  of  sale  proper  measuie  of  Talne  for 
adjustment  of  Interests,  though  less  than  value. 
189  t}.  S.  222,  22S,  85  L.  147,  BRITISH  QUEEN  MINING  CO.  T. 
BAKER,  ETC.,  MIN.  CO. 

SyL  1  (XI,  1164).    Qtcult  Court's  fludlngs  general  or  specIaL 

Approved  In  Corliss  ▼.  Fulaskl  Co.,  116  Fed.  290,  holding  under 
Ber.  Btat,  1  619,  Clrcnlt  Court  making  general  finding  has  do 
power  to  sign  special  findings  and  embody  same  In  bill  of 
exceptions. 

SjL  8  (XI,  1154),  Where  no  exceptions,  general  findings  non- 
reviewable. 

Approved  In  Interstate  Com.  Comm.  v.  Southern  Pac  Co.,  128 
Fed.  602,  holding  finding  by  commerce  commission  that  railroad  rule 
reserving  right  to  route  certain  shipments  snpports  order  to  dis- 
continue same;  BlI  Mining,  etc.,  Co.  v.  Carleton,  108  Fed.  25,  bold- 
lng where  court  did  not  err  In  admitting  or  rejecting  evidence,  It« 
findings  of  fact  In  trial  by  court  are  conclusive  on  appeal;  Terre 
Haute,  etc,  B.  B.  Co.  v.  BUte  A  rel.,  159  Ind.  4S3,  66  N.  E.  416, 
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boldlnc  under  Bnnu'  Bev.  BtaL  1901,  |  219,  marglng  law  and  eqnttr 
conrf B  acUon  In  approving  master's  flndlnca,  no  bosli  for  appeal- 
able error. 

U»  D.  S.  223^80,  8S  L.  ISl,  ST.  LOUIS,  ETC,  BT.  CO.  T.  OOU- 
HEBCIAZ^  imX,  INS.  CO. 

87L  a  (SJ,  USD).    Inanrer  aabrogated  to  Inanred's  rights. 

Anoroved  In  Mason  t.  Marine  Ins.  Co.,  110  Fed.  407,  holding  on 
abandonment  of  Tesael  lost  In  colllilon,  Inanrers  vested  with  owner- 
ablp  of  vesael  and  right  to  anj  anbsequsnt  recovery  from  wrong- 
doer; The  8L  Johns,  101  Fed.  472.  474,  476,  holding  subrogation 
rlchta  of  Insurer  paying  policy  for  coUIslon  to  fund  recovered  from 
wrongdoer  subordinate  to  collision  claim*  against  Injured  veaaeL 

8yL  8  (XZ,  IISS).    Insurer  gains  no  greater  rights. 

Approved  in  Jndd  v.  New  Xork,  etc,  SB,  Co.,  12S  Fed.  8,  holding 
Inadmissible  admissions  of  insorance  company  to  relieve  carrier 
from  llablUtr  where  tosurer  bad  not  paid  loss,  so  had  only  contin- 
gent rigbt  of  subrogation;  Judd  v.  New  Torfc,  etc,  SS.  Co.,  117 
Fed.  2U,  boldlng  Inadmissible  evidence  In  suit  against  carrier  for 
burning  ot  goods,  that  plaiatlfl  bad  received  payment  from  Insurer. 

SyL  0  (XI,  llOQ.  Carrln'a  liability  commences  on  exclusive 
controL 

Approved  In  Canard  BS.  Co.  v.  Kelley,  116  Fed.  680,  holding  erro- 
neous Instnictlon  that  issuance  of  bills  of  lading  coupled  wltb  snb- 
aequeut  acceptance  of  goods  on  board  placed  goods  In  possession 
from  lssu& 
1S9  D.  S.  240-260,  85  L.  IDS,  MANOHESTEB  v.  MASSACHUSETTS. 

SyL  1  (XI,  1156).    Marine  league  llmiu  national  Jurisdiction. 

Approved  In  Stoto  v.  Gallop,  126  N.  C.  983,  35  &  K  ISl,  uphold- 
ing N.  C.  Lavs  1897,  chap.  201,  |  7,  making  misdemeanor  tor  any 
person  to  interfere  with  cltlaens  gonnlng  or  fishing  on  Currituck 
aound. 

ByL  S  (XL  1156J.    States  control  fisheries  subject  to  Congress. 

Approved  In  United  States  v.  Tyndale,  116  Fed.  622,  boldlng  un- 
claimed money  found  on  body  found  floating  on  high  seas,  wltbln 
Fob.  Stat  Uass.,  chap.  181,  entitled  county  public  administrators 
to  administer  same;  Stote  v.  Snowman,  94  Me.  112,  46  AtL  818, 
npboldlng  Mc  stotute  1897,  chap.  262,  requiring  registration  and 
certlficatloR  ot  guides  by  commissioner  of  Qsh  and  game,  and  penal- 
ising vIoUtions;  State,  v.  Corson,  67  N.  J.  L.  184,  60  AtL  788,  np- 
boldlng N.  3.  act  March  24, 1899,  regulating  oyster  planting  In  State 
Uda]  waters  and  Ilnnsing  by  tonnage  boats  engaged  Id  planting; 
dissenting  opinion  In  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  481,  note, 
2>  Bopb  Ot  660,  47  L.  1146,  majority  holding  Federal  patent  to  In- 
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dlana  of  swamp  land  of  "  wbcde  of  fractlonsl  Bectlona  "  repreieoted; 
on  map  referred  to  conv^ed  submerged  portioiu  of  Bnch  aectloiiB. 
13fi  U.  8.  266-278,  3S  L.  171,  BTHERIDGE  t.  SPEREY. 

Syl.  1  (XI,  1157).    Saprema  Court  revlewlag  Btate  decisloo. 

Approved  fn  la  re  Aatlgo  Screen  Door  Co.,  123  Fed.  253,  holding 
under  Wl9Conala'iaW,''wheFeb]r  chattel  mortgage  leadered  ft'audn- 
lent  bj  agreement  giving  mortgagor  power  to  sell,  trustee  In  bank- 
ruptcy may  claim  for  creditors  aa  against  mortgagee;  Clayton  v. 
Exchange  Bank,  121  Fed.  631,  holding  under  Go.  Code  1S»5,  f|  2724, 
2727,  requiring  record  of  mortgages,  mortgage  of  storekeeper  to 
bank  not  recorded  until  bankruptcy  not  preferred  over  intervening 
creditors. 

Distinguished  in  Avery  t.  Popper,  179  U.  S.  311,  46  L,  ^05,  21 
Sup.  Ct.  B6,  holding  mere  fact  that  plaintiff  purchased  at  marshal's 
sate  under  Federal  court  execution  does  not  entitle  him  to  writ  of 
error  where  validity  of  Judgment  not  questioned. 

SyL  2  (XI,  1157).     Following  State  holding  on  chattel  mortgages. 

Approved  In  In  re  Josephson,  110  Fed. 40S,  upholding  under  Georgia 
law  not  requiring  record  of  chattel  mortgages,  unrecorded  mortgages. ' 
given  bank  to  secure  bona  fide  loans  to  Insolvent  entitling  banii  to 
priority;  In  re  Shirley,  112  Fed.  304,  holding  Rey.  Stat  Ohio,  f  4150, 
declaring  void  chattel  mortgages  unacconipanled  by  Immediate  de- 
livery unless  recorded,  applies  only  aa  to  Intervening  right  before 
flllug;  WliliomB  V.  Qaylord,  102  Fed.  374,  following  State  construc- 
tion of  Gal.  statute  1880,  p.  131,  }  1,  prohibiting  mining  corporation 
directors  to  dispose  of  corporation's  mining,  as  Including  foreign 
corporations;  American  Surety  Co,  v.  Worcester  Cycle  Mfg.  Co.,  100 
Fed.  44,  holding  under  Connecticut  law  and  declsiona,  chattel  mort- 
gage of  after  acquired  property  Invalid  against  third  parties,  unless 
possession  taken  before  Intervening  rights. 

Syl.  4  (XI,  llCiS).    Chattel  mortgage  made  to  creditor. 

Approved  in  In  re  Ball,  123  Fed.  16S,  holding  agreement  made 
bona  fide  whereby  mortgagor  of  goods  may  sell  same  in  regular 
course,  withdraws  goods  sold,  but  leaves  mortgage  unaffected  on 
unsold  goods;  In  re  Williams,  120  Fed.  544.  upholding  mortgage 
where  farmer's  notes  transferred  to  cotton  factor  to  secure  ad- 
vances. In  absence  of  evidence  that  mortgage  was  fraudulently 
withheld  from  record;  Donobue  v.  Campbell,  81  Minn.  109,  111,  83 
N.  W.  470,  471,  holding  not  fraudulent,  as  matter  of  law,  chattel-pur- 
chase mortgage  on  merchandise  and  fixtures  to  cover  additions, 
mortgagor  to  keep  stock  up  and  to  keep  possession  until  default; 
Noyes  v.  Ross,  23  Moat.  440.  441.  442,  75  Am.  St  Rep.  549,  550,  59 
Fac  372,  373,  upholding  chattel  mortgage  of  stock  made  In  good 
faith  an  consideration  of  previous  loan  and  assumption  of  debt, 
mortgagor  to  remain  In  possession  and  retail;  Thompson  r.  Esty, 


IzcJbyCoOgIC 


7»  Notcfl  oa  U.  S.  Beportl.         139  U.  B.  27S-3T9 

S9  N.  H.  SB,  «6  AtL  S68,  upholding  onder  N.  H.  InBolvent  lawt  blU. 
ol  sale  few  HOOO  (or  property  worth  14,207,  money  being  paid  by 
vendee  and  property  leased  to  vendor;  Flret  Nat  Banh  v.  Calklna, 
12  S.  Dak.  420,  81  N.  W.  734,  holding  fraud  being  for  Jury,  fact  that 
mortgagor  of  hones  knowingly  allowed  mortgagee  to  sell  and  con- 
vert portTohof  herd  not  Conclusive  of  fraad;  Qorner-Gaylord  Co. 
¥.  Pawcett,  BO  W.  Va.  483,  40  8.  B.  687,  holdli^  deed  of  trust  exe- 
cuted to  secnre  bona  fide  debt  on  stock  of  goods,  covering  after 
acquired  propcsrty,  not  prima  fade  trandulent  aa  to  anbaequent 
creditors  with  nadce. 

1S8  V.  8.  27S-20S.    Not  dted. 

138  D.  &  29S-287,  85  L.  IBS,  WALTBB  A.  WOOD,  lETO.,  GO.  v. 
8KINNEB.  . 

SyL  2  (XI,  11S9).  F«deral  question  must  be  necessary  to 
dedBlon. 

Approved  In  Holt  v.  Indiana  Mfg.  Co.,  171  V-  B.  71,  44  L.  376,  20 
Sup.  Ct  273,  holding  suit  to  enjoin  State  taxes  because  levied  in 
eSect  on  patents  or  patent  rights  not  Involving  Federal  question  . 
within  Bev.  SUt,  f  629. 

138  D.  8.  287-306,  85  L,  167,  MDTDAL  EBSEETB,  BTC..  LIFE 
AS8N.  V.  HAMUN. 

SyL  6  (XI,  1160).    AppllcatjoQ  for  reinstatement  waivea  no  rights. 
Approved  In  Supreme  Council  A.  L.  of  H.  v.  Orcutt,  119  Fed.  687, 
'  holding  member  of  fraternal  order  wrongfully  suspended  for  non- 
payment of  dues,  where  no  notice  of  assessments  given,  does  not 
waive  i^ght  by  seeking  reinstatement. 

L.  188,  UNITED  STATES  EX   EEL.   v. 

Syl.  1  (XI,  1160).    No  mandamns  to  control  executive  discretion. 

Approved  In  Kelm  v.  United  States,  177  U.  8.  293,  44  L.  77&,  20 
Sup.  Ct  575,  holding  unreviewable  discharge  by  secretary  of  in- 
terior of  clerk  for  Incompetency;  Klmberlln  v.  Commission  to,  etc.. 
Tribes,  104  Fed.  658,  refnsliiK  mandamus  to  compel  commission  to 
the  five  civilized  tribes  to  enroll  complainant  as  citizen  of  Chicka- 
saw nation. 

139  D.  S.  320-336.    Not  cited. 

138  U.  S.  337-342,  36  L.  181,  WORTHINGTON  v.  KOBBINS. 

Syl.  3  (XI,  1162).     Customs  classification  not  determined  by  tise. 

Approved  In  Downing  v.  United  States,  116  Fed.  780,  holding  old 
cannon,  91.09  per  cent  of  copper,  dutiable  as  manufactures  of  metal 
within  paragraph  193,  act  July  24,  1887,  and  not  on  free  list. 
189  n.  8.  S12-379.    Not  cited. 
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ISB  n.  8.  SSO-SSS,  89  L.  1S7,  UNDEBWOOD  T.  DDQAlf. 

SfL  1  (XI,  UM).    ADceitor's  Uchu  uaertiiig  Utie  ban  belr. 

Approred  Id  MUMnberg  ▼.  Denlwn,  107  Fed.  28,  boldlsg  order 
of  court  nnneceaaaiT  for  legal  ule  and  tnuufar  of  Texu  land  eta!- 
Uflcate  translerred  bj  administrator  alxtr  jttn  before,  and  worth 
under  9000. 
ISB  U.  S.  88fr-«88;  8B  L.  217,  DOLAN  T.  JENMNQB. 

87L  1  (XI,  1101).    Borrlror  moat  Join  deceaaed'a  rq^resentatlTa. 

Approred  In  Loreteaa  t.  Baniom,  107  Fed.  637,  holdlns  when 
judgment  In  debt  on  leaae  bond  li  loln^  all  portlea  on  bond  oust 
Join  In  writ  of  error. 
1S9  U.  8.  8SB-U7.    Not  cited. 
ISQ  n.  8.  417-4SS,  SB  L.  227.  HANDLBT  T.  8TniZ. 

87I.  1  (XI,  1164).    Failure  to  record  Tote  not  fataL 

Approved  In  Creba  t.  Lebanon,  98  Fed.  fifil.  boldiuf  cltr  ordlnaoe* 
not  invalidated  bj  cleric's  ovenlght  In  not  copjlog  same  on  dtj 
recorda. 

BfL  2  (XI,  1161).  Notice  unnoceBBarr  where  all  stockbolden 
present. 

Approved  In  Great  Weatam  Itln,  etc^  Oa  v.  Harris,  128  Fed. 
S2d,  holding  corporatloD  cannot  sue  to  set  aside  omtnct  for  sale 
of  bonds  Issued  at  elgtat7-&ve  cents,  witb  stock  bonus  equal  to  oa» 
halt  issue,  made  between  corporation  and  stocliholden;  Gold  Bluft,  - 
etc,  Corp.  V.  Whttlock,  7S  Conn.  676,  65  AU.  177,  holding  under 
Conn.  Gen.  Stat  1902,  |  3S77,  fallnn  of  call  of  meeting  to  state 
purpose  of  amending  by-laws  aa  to  meeting  time  not  ground  for 
Injunction. 

87I-  S  <XI,  1161).  Aaaentlng  atockholden  liable  to  subsequent 
creditors. 

Apiffoved  In  In  n  Miller,  etc.,  Co.,  Ill  Fed.  B16,  holding  ander 
bankruptcy  act  1898,  |  2,  Bankruptcy  Court  may  in  proper  case 
order  assessment  on  stockbolden  of  Insolvent  coriH^atlon  for  bene- 
fit ol  creditors;  Vermont  etc,  Co.  v.  Dedes,  etc,  Co.,  135  Cat  886. 
SS7.  688,  87  Am.  8t  Bep.  149,  160,  67  Pac  1069,  1060,  holding  in- 
corporaton  orally  agreeing  to  pnrcbase  |100  shares  for  f30  pei 
shares  fully  paid,  liable  to  credlton  for  unpaid  balance  on  corpon- 
tion's  Insolvent?;  State  Trust  Co.  t.  Turner,  111  Iowa,  668,  82  N. 
W.  lOSO,  boldlng  where  property  received  by  corporation  In  payment 
for  atock  Is  ovemted,  owner  of  stock  Is  liable  to  credlton  for  dif- 
ference between  true  value  and  rating. 

Syt  S  (XI,  U6S).  Btockholden  Impliedly  promise  to  pay  sub- 
scrlptlon. 

Approved  In  Seaboard  Nat  Bank  v.  Slater,  lOB  Fed.  180,  hold 
log  defendant  not  liable  as  subscriber  under  Nebr.  Const,  art  11 
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I  4,  where  stock  luned  to  hla  ti&usferrer,  payment  of  claim  witb 
DO  expectatloD  of  payment 

87I-  9  (XI,  1167).  Stockholder  letting  oS  claim  against  cor- 
poration. 

Approved  In  Lantry  t.  Wallace,  97  Fed.  870,  holding  hank  stock* 
holder  sned  by  receiver  for  assesBment  cannot  counterclaim  for 
damages  against  bank  for  fraudulently  Indndng  purchase  of  stock. 

(XI.  1164).    Uiscellaneous. 

Cited  In  Taylor  t,  Cnmrnlngg,  127  Fed,  110,  holding  under  Hurd's 
111.  Stat  1893,  declaring  stockholders'  liability,  members  of  firm 
organizing  corporation  bona  fide  not  liable  for  bookkeeper's  over- 
valuation of  stock;  Btchardson  v.  Mining  Co.,  23  ntah,  386,  65  Pac 
79,  holding  where  mining  property  coareyed  to  new  corporation, 
market  value  at  time  Is  test  of  bona  fldes  of  transfer,  not  subse- 
Quent  demonstration  of  worthiness. 

139  n.  8.  438-418.    Not  cited. 

139  U.  8.  449-462.  35  L.  219,  IN  RE)  DUNCAN. 

SyL  1  (XI,  1167).    No  habeas  corpus,  court  having  Jurisdiction. 

Approved  In  Minnesota  v.  Bruudage,  180  D.  S.  502,  4S  L.  641,  21 
Sup.  Ot  4Se,  refusing  application  for  habeas  corpus  to  release  pris- 
oner from  sentence  of  Municipal  Court  of  Minneapolis,  where  State 
remedy  not  exhausted;  Davis  v.  Burke,  179  U.  S.  402,  45  L.  251, 
21  Sup.  CL  211,  refusing  to  Interfere  with  execution  of  State  court 
sentence  on  ground  of  Invalid  State  law,  where  question  not  raised 
Id  State  court    See  87  Am.  St  Bep.  202,  note. 

SyL  2  (XI,  1168).    Statute  presumed  to  be  duly  passed. 

Approved  In  Milwaukee  Co.  v.  isenring,  100  Wis.  26,  27,  85  N. 
W.  137,  138,  holding  In  contest  of  taw,  court  may  examine  legisla- 
tive Journals  at  time  of  passing  law  In  Question,  or  consult  any 
other  trustworthy  source  of  information. 

SyL  6  (XI,  1168).     Constitutions  ore  UmltaUong  on  people. 

Approved  In  dissenting  opinion  In  Taylor  v.  Beckham  (No.  1), 
178  D.  S.  604,  44  li.  1210,  20  Sup.  Ct  1010.  majority  holding  decision 
of  State  court  against  claimant  to  governorship  In  Taylor-Beckham 
contest  not  appealable  to  Supreme  Court  See  94  Am.  St  Bep.  383. 
note. 

ByL  T  (XI,  1168).    State  court's  consutntlonallty  of  own  statutes. 

Approved  Is  Taylor  v.  Beckham  (No.  1),  178  U.  S.  579,  44  L.  1201, 
SO  Sup.  Ct.  901.  holding  decision  of  State  court  against  claimant  to 
governorship  not  depriving  defeated  par^  of  property  giving  appeal 
e  Court 
ToLin— 6 
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139  D.  a.  462-477         Notes  oa  U.  8.  BeporU.  82 

1S»  tr.  8.  462-468,  SC  L.  225,  LEEPBB  V.  TEXAS. 

Sgl.  2  (XI,  U68).    Record  below  must  show  Federal  qneatloD. 

Approved  In  Eaetem  BnlldlDg  St  Loan  Aasn.  t.  WelUng,  ISl  V. 
B.  49,  4S  L.  741.  SI  Sap.  Ct  532,  holding  where  Federal  queetloiu 
not  raised  In  State  court  until  case  remitted  to  trial  court  and 
application  made  for  rehearing.  Supreme  Court  will  not  consider. 

Sfl-  B  (XI.  U69j.    Due  procesa  of  law — When  satlafled. 

Approved  In  Maxwell  v.  Dow,  176  U.  S.  603.  604,  44  L.  805,  609, 
20  Sup.  GL  457,  upholding  Utah  practice  of  proceeding  by  Informa- 
tion laBtead  of  Indictment  and  before  Jnry  of  eight  instead  of 
twelve;  dissenting  opinion  In  Headryx  v.  Perkins,  114  Fed.  824, 
majority  holding  bill  to  vacate  decree  for  fraud,  showing  mlstalie 
only,  not  maintainable  after  nine  years'  delay. 

Syl.  6  (XI,  1170).    Uniform  operation  of  laws,  due  procesa. 

Approved  in  Florida  C.  &,  P.  K.  B.  Co.  v.  Reynolds,  183  TJ.  S.  478, 
46  L.  287,  22  8up.  Ct.  179,  upholding  Fla.  Laws  1885,  chap.  3558, 
requiring  comptroller  to  asaesB  railroad  property  for  taxes  escaped 
during  1879,  1880  and  1881;  Boltn  t.  Nebraska.  176  D.  8.  86,  44  L. 
383,  20  Sup.  Ct  288,  upholding  as  due  process,  under  Fourteenth 
Amendment,  Nebraska  proceeding  by  Information  for  felony;  State 
V.  Hauii,  61  Kan.  154,  09  Pac.  343,  holding  unconstitutional  Kan. 
Laws  1897,  chap.  146,  making  unlawful  payment  of  employees  in 
any  credit  other  than  lawful  money  of  United  States;  Finney  v. 
Prov,,  etc..  Co..  106  Wis.  401,  82  N.  W.  310,  holding  unconstitutloaal 
Wis.  Rev.  Stat,  i  1776b,  authorizing  service  on  private  corporation 
by  leaving  copy  of  process  with  register  of  deeds. 
139  U.  8.  460-477,  85  L.  213.  DELAWARE,  ETC.,  R.  R.  CO.  v, 
CONVERSE. 

Syl.  1  (XI,  1170).  Court  may  direct  verdict  on  conclusive 
evidence. 

Approved  In  Marandl  v.  Texas  &  Pac.  R.  R.  Co.,  184  D.  S.  191, 
46  L.  406,  20  Sup.  CL  347,  holding  question  for  Jury  whether  rail- 
road company  negligent  in  falling  to  provide  sufficient  protection 
against  Are  In  cotton  plied  up  on  platform;  Patton  v.  Texas  &  P. 
B.  R,  Co.,  17B  U.  S.  660,  45  L.  363.  21  Sup.  Ct.  276,  holdiug  direction 
ol  verdict  for  defendant  proper,  where  fireman  injured  by  turning 
of  loose  step  while  cleaning  engine  at  end  of  trip  Instead  of  on 
return;  Gilbert  v.  Burlington,  etc.,  Ry.,  128  Fed.  532,  holding  plain- 
tiff precluded  from  recovering  for  Injury  while  uncoupling  cars  by 
going  between  tbem  instead  of  using  patent  lever;  Dunworth  v. 
Grand  Trunk,  etc..  By.,  127  Fed.  309,  holding  where  deceased  killed 
while  standing  on  railroad  crossing,  court  bound  to  direct  verdict 
for  defendant;  St  Louis  Cordage  Co.  v.  Miller,  128  Fed.  508,  hold- 
ing erroneous  refusal  to  charge  for  defendant,  where  plaintiff  was 
Injured  while  working  farming  machine  with  unprotected  cog 
wheels;  Pennsylvania  Co.  v.  Paul,  128  Fed.  159,  sustaining  submls- 
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slon  to  ]di7  of  question  of  negllKence  where  plaintiff  riding  on 
special  ticket  was  Injured  wblle  riding  on  crowded  platform;  Cole 
T.  German  Sav.  &  Loan  Soc,  124  Fed.  122,  sustaining  direction  for 
defendant  where  plaintiff  was  Injured  by  stepping  down  elevator 
shaft  when  strange  boy  operated  gate;  Bryce  v.  Southern  Ry.  Co., 
122  Fed.  713,  holding  Insufflclent  under  S.  C.  Code  Civ.  Proc.,  |  163, 
■a  to  engineer  and  fireman,  complaint  simply  stating  derailment  of 
train;  Ragsdale  v.  Southern  B.  B.  Co.,  121  Fed.  027,  holding  proper 
direction  of  verdict  for  defendaut,  where  evidence  InaufBclent  to 
sustain  finding  that  defendant's  locomotives  set  fire  In  quefT'on; 
Chicago,  etc.,  E.  B.  Co.  v.  Rossow,  117  Fed.  403,  holding  driving  on 
track  on  a  trot  with'  fur  coUar  turned  up  above  face  obstructing 
view  constituted  negligence  In  law;  St.  Louis,  etc.,  By.  Co.  v.  Left- 
wlcb,  117  Fed,  12»,  boldlag  question  whether  passenger  was^negll- 
gent  in  descending  to  lower  step  to  expectorate  was  for  Jury,  not 
court;  Brady  v.  Chicago  &  G.  W.  By.  Co.,  114  Fed.  105,  sustaining 
direction  for  defendant  where  employee  Injured  by  negligence  of 
switchman  without  showing  any  negligence  on  part  of  company; 
Codaby  Packing  Co.  v.  Marcan,  106  Fed.  048,  lioldlng  court  should 
have  directed  verdict  for  defendant,  where  plaintiff,  minor,  Injured 
by  falling  from  block  on  slippery  floor  used  by  him  four  weeks; 
Clark  V.  Zamlko,  106  Fed.  600,  holding  court  should  direct  to  find 
for  defendant  where  plaintiff  was  Injured  while  riding  on  foot- 
board of  tender  without  holding  on  hand  rail;  Mexican  Cent.  By. 
'  Co.  T.  Murray,  102  Fed.  271,  holding  where  evidence  leaves  court 
In  doubt  as  to  direction  of  verdict,  court  rightly  submitted  It  to 
Jury;  Ponder  v.  Jerome  Elll  Cotton  Co..  100  Fed.  3T4.  sustaining 
direction  of  verdict  for  plaintiff,  where  defendant  sued  on  note, 
alleged  same  for  wager,  but  did  not  show  no  Intent  to  deliver  cotton 
for  which  given;  Ballway  Officials',  etc.,  Assn.  v.  Wilson.  100  Fed. 
370.  holding  proper  submlsalon  of  case  to  Jury  where  deceased  was 
mysteriously  killed;  Chicago,  etc..  By.  Co.  v.  Price,  07  Fed.  427, 
428,  sustaining  submission  to  Jury  of  contradictory  evidence  as 
to  character  at  railroad  track  and  finding  of  unsafeness  thereof. 

EyI.  2  (XI,  1172).     Making  flying  switch  at  night,  gross  negligence. 

Approved  In  Mitchell  v.  Illinois  Cent.  B.  B.,  110  La.  637,  34  So. 
717,  holding  making  of  "  running  switch "  on  much-used  street, 
where  brakeman  (ailed  to  warn  hoy,  gross  negligence;  Vance  v. 
Railway,  S3  W.  Ta.  346,  44  S.  E.  4G4,  uphpldlne  direction  for  plnin- 
tlff  Injured  by  cars  of  train  making  "  fljlas  switch,"  where  two 
witnesses  awore  to  looking  down  track  after  engine  passed. 

Distingulabed  In  Chesapeake,  etc.,  By.  Co.  v.  King.  00  Fed.  250, 
holding  qneatlon  of  negligence  of  passenger  in  alighting  from  triiln 
and  crossing  defendant's  tracka  to  depot  properly  left  to  Jury. 

8yL  3  (XI,  1173).    Finding  as  to  negligence  not  reviewed. 

Approved  In  Railway  Co.  v.  Conlon,  9  Kan.  App.  121,  5T  Pac.  1004, 
holding  verdict  of  Jury  finding  no  contributory  negligence  on  plaln- 
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139  n.  8.  478-S30        Notea  on  V.  8.  Reports.  Si 

UlTfl  part  preclndefl  recovery  'or  tnlupr  to  cattle  ahoold  not  be 
©rerturnwl 

(XI,  U70).    MlBceUaneons. 

Cited  In  CUcairo  &  N.  W.  Rt.  Go.  v.  De  Clow,  124  Fed.  147. 
holding  admissible  evidence  of  statement  of  conductor  as  to  shock 
of  train,  he  havinn  denied  fact  of  lar  subscQuestly:  LAnsbelii  v. 
Swift,  121  Fed.  418,  holding  where  issne  ol  contributory  negligence 
depends  upon  several  facts,  question  should  be  left  to  lurv  under 
proper  Instructions  as  to  law. 
180  U.  B.  478-4S0,  8S  L.  218,  SNTDKB  v.  FIEDLBB. 

SyL  4  (XI,  1174).    Administrator  may  resign  to  testlty. 

Approved  in  Bnafcer  v,  Taylor,  13  S.  Dak.  439,  83  N.  W.  RS7, 
holding,  under  8.  Dak.  Comp.  Laws,  |  4S81,  administrators  ap- 
pointed 00  death  of  executrix,  rendering  surety  on  note  of  estate, 
are  anccesson  in  interest;  Mortgage  Co.  v.  Thedford,  21  Tex.  Civ. 
265,  61  8.  W.  264,  holding  general  manager  of  corporation  not 
"party"  to  ault  brought  by  corporation  to  prevent  his  testHylng 
under  Sayles'  Tex.  Civ.  8Ut,  art  2302. 

(XI,  1174).    Miscellaneous. 

Cited  In  Bunker  v.  Taylor,  13  B.  Dak.  446,  S3  N.  W.  NSg,  hold- 
ing, under  S.  Dak.  Oomp.  Laws,  f  G260,  excluding  testimony  of 
*' parties,"   defendant  sued   by  administrator,  thoogb  making  no 
appearance,  cannot  testify  for  codetendanta. 
139  U.  S.  481-WT.    Not  cited. 
139  D.  S.  607-630,  36  L.  238,  DAVIS  v.  WEIBBOLD. 

8yL  3  (XI,  1175).    Town-site  laws  excepted  only  known  mines. 

Approved  In  Lamed  v.  Jenkins,  113  Fed.  637,  holding  Rev.  Stat, 
I  2392,  excepts  only  mines  known  at  time  of  town  grant  of  town-alta 
patent  from  grant  therein;  Kansas  City  M.,  etc.,  Co.  v.  Clay,  3 
Ariz.  332,  29  Pac.  11,  holding  In  ejectment  under  pre-emption 
entry  defendant  may  show  existence,  at  time  of  entry,  of  known 
mineral  deposits  rendering  land  exempt  under  Rev.  Stat.,  |  225S; 
Scbendell  v.  Rogan,  94  Tex.  696,  63  S.  W.  1005,  holding  Tex.  act 
1896,  art  3408,  reserving  mineral  land  and  oath  required  of  aettler 
of  Ignorance  of  mlnerala,  applied  only  to  lands  so  designated. 

Byl.  4  (XI,  1176).  Patentee  owns  auhseqvently  diacovered 
minerals. 

Approved  In  Horan  t.  Horsky,  178  U.  B.  209,  44  L.  1039,  20  8np. 
Ct.  858,  holding  State  conrt  decision  sustaining  defense  of  laches 
agalnat  mining  claim  abandoned  fourteen  years,  allowing  gain- 
ing of  apparent  town-site  title.  Involves  no  Federal  question;  Coa- 
moB  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  11,  holding 
equitable  title  of  entryman  under  forest  reserve  acts  (30  Stat.  36), 
doea   not  vest   bef<»%  KDPioval  of  section  by   land   department; 
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OllTe  Land,  etc.,  Co.  t.  Olmstead,  108  Fed.  078,  holding  enttynian 
on  public  land  nnder  forestry  reserratlon  act,  obtaining  equitable 
title  by  performing  conditions,  may  maintain  suit  to  restrain  others 
from  sinking  oil  wells  thereon;  Standard  Qnlclcflllver  Co.  t.  Habl- 
Bhaw,  182  Cal.  119,  64  Fac.  US,  holding  homestead  Utle  to  land  on 
which  shaft  discovered  streak  of  cinnabar  ore  fpod  as  against 
anhseqaent  mlnlag  location  thereon. 

SfL  5  (XI,  117S).    Claimant  taking  preliminary  steps  iH^tected. 

Approved  In  Olive  Land,  etc.,  Co.  v.  Olmatead,  103  Fed.  676, 
holding  entryman  on  noumlneral  lands  under  forest  reserve  act, 
performing  conditions  conferring  eqnltahle  title,  may  enjoin  sink- 
ing of  oil  wells  on  land. 

SyL  T  (XI,  1176).    Term  "  mineral "  requires  paying  qnantltles. 

Approved  In  Cosmos  Exploration  Go.  v.  Gray  Eagle  Oil  Ca,  104 
Fed,  47,  refusing  relief  to  entryman  nnder  forest  reserve  act 
ailing  land  to  Iw  Bgrlcnltnral  and  nonmlneral,  where  opposite 
was  tme  and  another  claimant  exploring  for  oil;  Olive  Land,  etc., 
Ca  T.  Olmstead.  103  Fed.  S72,  holding  entryman  on  nonmlneral 
lands  nnder  forest  reserve  act,  performing  conditions  conferring 
equitable  title,  may  enjoin  sinking  of  oil  wells  thereon;  Cleary  y. 
Sklffich,  28  Colo.  368,  36D,  870,  65  Pac.  61,  62,  80  Am.  St  Bep.  211, 
212,  213,  holding  mill-site  claimant  prevBlls  over  lode  claimant 
where,  when  mill  erected,  mineral  conld  not  be  profitably  extracted 
tboagh  conld  at  time  of  cotatesL 

SyL  0  (XI,  1176).    Ofilcers  cannot  alter  patent  rlgbta. 

Approved  In  United  Tunnel,  etc.,  Co,  v,  Oreede,  etc.,  U.  Co., 
119  Fed.  171,  holding  land  department  Judgment  and  patent  of 
mining  claim  do  not  estop  those  not  parties  thereto  from  denying 
prior  discovery  of  minerals;  King  r,  UcAndrews,  111  Fed.  863, 
holding  patents  of  land  department  covering  land  of  reopened  In- 
dian reservation.  Included  by  Dakota  laws  In  city  of  Chamberlain, 
not  attackable  collaterally,  reversing  King  v.  M" Andrews,  104  Fed. 
431,  upholding,  under  Bev.  Stat  U.  S.,  |  2258,  exempting  from 
pre-emption  lands  within  Incorporated  dttes,  and  25  Stat  688,  South 
Dakato  Inclusion  of  reservatloD  land  In  city;  Frazee  v.  Spokane 
County,  20  Wash.  283,  69  Pac.  781,  holding  Indian  entitled  to  patent 
land  under  act  Congress  1884,  July  4th,  |  5,  entitled  to  protection 
of  such  law  though  officers  erroneously  apply  another  law. 

SyL  10  (XI,  1177).    Authorized  patent  concludes  necessary  facts. 

Approved  In  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co., 
10*  Fed.  44,  holding  entryman  acquires  no  vested  rights  to  lieu 
lands  under  forest  res»ve  act  nntll  land  department  approves 
selection;  Calhoun,  etc..  Go.  v.  AJax,  etc.,  Co.,  27  Colo.  29,  59  Fac, 
618,  holding  receiver's  certificate  and  patent  issued  for  mining 
claim  conclusive  aa  to  validity  of  location,  and  evidence  denying 
flndlng  of  ore  thereon  Inadmissible.    See  75  Am.  St  Rep.  882,  nota 
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139    U.    B.    E(30-e:i9.    35    L.    ZSl,    UN'ION    BDGE-SBTTEB   CO.    Y. 
KEITH. 

87I.  2  (XI,  117T).    U«re  aggregHtloa  old  elementa  not  patentable. 

Approred  in  Brown  Hoisting,  etc.,  Uacb.  Co.  v.  King  Bridge 
Co.',  107  Fed.  G04,  balding  Brown  patent  300,690,  for  holetlug  and 
couveflng  machine,  void  for  anticipation  and  lack  of  novelty: 
Campbell  Printing,  etc.,  Co.  v.  Duplex  Printing,  etc.,  Co.,  101  Fed. 
291.  boldlng  Stonemetz  patent  876,053,  for  web-prlntlng  macblne, 
largely  aggregation  of  old  elementa,  not  Infringed  aa  to  sUgbt 
patentable  variatloo. 
139  U.  S.  540-548,  35  L.  247,  BEOWN  CHEMICAL  CO.  v.  MEIEE. 

SfL  1  <XI,  1178).    Mere  descriptive  words  not  monopolized. 

Approved  In  Elgin  Nat  Watch  Co.  t.  lUlnola  Watch  Case  Co., 
179  U.  S.  673,  45  L.  379,  21  Sup.  CL  273,  holding  name  "  Elgin  " 
cannot  he  registered  as  lawful  trademark;  Allen  B.  Wrlsley  Co.  v. 
Iowa  Soap  Co.,  122  Fed,  797,  holding  "  Old  Country  "  not  subject 
of  technical  trademark  for  soap;  Draper  v.  Skerrett,  116  Fed.  208, 
holding  term  "French  Tissue"  cannot  be  employed  aa  trademark; 
Brennan  v.  Emery,  etc..  Dry  Goods  Ca,  108  Fed.  G27,  628,  hold- 
ing words  "steel  shod"  Indicative  of  guallty  and  not  subject  of 
trademark  for  shoea  soled  with  steel  nails,  affirming  SO  Fed.  £76: 
American  Washboard  Co.  v.  Saginaw  Mfg.  Co.,  103  Fed.  282,  holding 
word  "Aluminum  "  cannot  be  monopolized  as  techDlc&I  trademark 
for  washboard  composed  partially  of  that  metal;  Watklns  Medical 
Co.  T.  Sands,  83  Minn.  330,  86  N.  W.  342,  boldlng  words  "  Vegetable 
Anodyne  Liniment"  merely  descriptive  and  not  subject  of  trade- 
mark; dissenting  opinion  Id  Shaver  v.  Heller  &  Mors  Co.,  108  Fed. 
S38,  majority  enjoining  use  by  defendant  of  term  "American  "  In 
connection  with  ball  or  wash  blue. 

Syl.  2  (XI,  1178).    "Iron  Bitters"  cannot  be  monopolized. 

Approved  In  Johnson  v.  Rutan,  122  Fed.  998,  holding  plastera 
termed  "Soothing  Dressing"  made  by  well-known  formula  not 
dutiable  as  proprietary  medicine  under  revenue  act  .18^  See 
notes.  85  Am.  St  Rep.  93,  99. 

Distinguished  In  Shaver  v.  Heller,  etc.,  Co.,  108  Fed.  827,  enjoin- 
ing use  of  name  "American "  by  defendant  In  connection  with 
ball  or  wash  blue. 

Syl.  3  (XI,  1178).    Honest  use  of  surname  not  enjoined. 

Approved  In  Royal  Baking  Powder  Co.  v.  Royal,  122  Fed.  346, 
enjoining  use  by  Royal  of  his  name  on  baking  powder  label  so  as 
to  mislead  purchasers  to  confuse  It  with  Royal  Baking  Powder; 
Chlckerlng  v.  Chickering  &.  Sons.  120  Fed.  73,  enjoining  nse  of 
name  of  corporators  of  "  Chlckerlng  Brothers  "  on  pianos,  confus- 
ing product  witb  Gblckerlog  and  Sons  pianos;  Computing  Scale 
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Co.  T.  Standard,  etc,  Co.,  118  Fed.  967,  refusing  Injunction  to  re- 
Btraln  iiae  by  defendant  of  terms  "  computing "  and  "  standard," 
In  connection  wltb  scales,  no  misleading  being  shown;  Peck  Bros., 
etc.,  Co,  T.  Peck  Bros.  Ca,  118  Fed.  208,  enjoining  use  of  name 
"  Peck  Bratbers  "  to  designate  new  firm  In  which  no  Peck  brotbera 
were  members;  American  Washboard  Go.  y.  Saginaw  Mfg.  Co., 
103  Fed.  284,  refusing  on  facts  to  enjoin  as  fraudulent  use  of 
term .  "Aluminum  "  on  washboard  containing  no  aluminum  wbere 
purchasers  not  deceived.    See  notes,  85  Am.  St  Hep.  103,  104 

Di^ngulshed  tn  Draper  v.  Sberrett,  110  Fed.  208,  enjoining 
fraudulent  use  of  taro  "  French  lisBue  "  by  sales  agent  of  manu- 
facturer to  designate  other  product;  Lerer  Bros.,  etc.,  Worka  t. 
Smith.  112  Fed.  999,  enjoining  use  of  surname  "Welcome"  on 
soap  confusing  article  wltb  well-known  product  so  designated; 
iihATer  V.  Heller,  etc.,  Co.,  108  Fed.  828,  832,  838,  enjoining  use  of 
word  "American"  In  connection  with  ball  and  wash  blue  at  suit 
of  manufacturers  of  "American  Ball  Blue." 

Syl.  7  (XI,  1179).    Person  may  assign  name  aa  mark. 

Approved  In  Peck  Bros.,  etc,  Co.  t.  Feck  Bros.  Co.,  113  Fed. 
299,  bolding  trade  name  "  Peck  Bratbers  and  Company  "  passeil 
to  reorganization  committee  purchasing  franchises,  name  and 
good  wUL 

139  U.  S.  649,  660,  S6  L.  2B6,  FOWLER  v.  HAMILU 
.    8yL  1  (XI,  1180).     Decree  dismissing  bill  final. 

Approved  In  Norcross  t.  Nave  &  Mc(Dord  Mercantile  Co.,  101  Fed. 
797,  dismissing  appeal  as  not  taken  within  ten  days  allowed  by 
bankruptcy  act  1898,  where  prayer,  citation  and  service  not  filed 
with  District  Court  In  ten  days;  Staples  v.  Barclay,  80  Colo.  431, 
71  Pac.  375,  holding,  under  Mills'  Colo.  Stat,  f  j  674,  694.  llabillt.T 
of  sureties  on  cost  bond  attach  when  decree  rendered  and  review 
must  be  by  appeal. 

139  U.  8.  551-660,  86  L.  270,  INLAND,  ETC.,  COASTING  CO.  v. 
TOLSON. 

Syl.  1  (XI,  1180).  Contradictory  statement  of  Injured  not  sig- 
nlfleaat 

Approved  In  The  City  of  Portsmouth,  125  Fed.  268,  holding  state- 
ment that  plalntlfF  Injured  coecyx  by  fall  on  chair  not  conclusive 
where  made  when  she  was  aulT«-lng  from  fall 

SyL  8  (XI,  1180).    Landing  without  pilot  may  be  negligence. 

Approved  In  Pennsylvania  B.  R.  Co.  t.  Ropner,  lO-f  Fed.  307, 
holding  collision  of  steamship  with  pier  prima  facie  cTldonce  of 
negligent  navigation;  Bridge  v.  Morgan's  Louisiana,  etc.,  B.  S.  Co.. 
108  La.  S66,  32  So.  S42,  bolding  company  liable  for  Injury  rebutt- 
ing from  Inefficient  Inspection  of  car  by  which  car  was  nlloweil  to 
go  with  hauger  pins  oat  and  nots  loose;  Railroad  t.  Kuhn,  107 
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Tenn.  114,  94  S.  W.  203,  holding  eTidence  of  dsraflment  at  car 
cauBlng  Injary  creates  preaumpdon  of  negligence. 

DlstlngulBbed  In  Raney  v.  Lachance,  96  Uo.  App.  4S4.  TO  S.  W. 
877,  bolding  where  plank  negligently  drawn  by  plalntllT  and  an- 
other workman  broke  window.  It  la  not  preaumed  to  be  plalntUTi 
negligence  or  Joint  negligence. 

Syl.  4  (XI,  1180).    Jury  determlnea  whether  act  per  se  n^Igence. 

Approved  In  Jefferaon  Hotel  Co,  t.  Warren,  128  Fed.  667,  bedd- 
ing where  losa  ol  baggage  by  Bre  attributed  to  contrlbntory  neg- 
ligence, defendant  has  burden,  so  qnestlon  for  Jury;  Northern  Pac. 
By.  Go.  T.  Tynan,  119  Fed.  292,  upholding  refusal  to  direct  for 
defendant  where  deceased,  not  ahown  negligent,  waa  killed  while 
trying  to  couple  cars  with  dissimilar  ont-of-date  couplings;  Towles 
T.  Southern  B.  B.  Co.,  103  Fed.  W5,  holding  whethra  defendant's 
train  bands  were  negligent  in  managing  train,  after  knowing  of 
plaintiff's  presence  on  track,  question  for  Jury;  Wlltey  t.  Boston, 
etc.,  B.  B.,  72  Vt  120,  47  Atl.  398.  holding  where  plaintiff  Injnred 
at  crossing  was  seen  when  train  was  thirty  rods  distant,  brakes 
applied  at  fifteen,  emergency  brake  not  applied,  presents  question 
for  Jury. 

SyL  5  <XI,  1181).  Burden  on  defendant  to  show  contributory 
negligence. 

Approved  In  Hemingway  r.  IUIuoIb  Cent  B.  E.  Co..  114  Fed.  840, 
holding  m  Federal  courts,  in  street-car  accident  case,  burden  of 
showing  contributory  negligence  on  defendant 

Syl.  6  (XI,  1181).    Contributory  negligence  not  barring  recovery. 

Approved  In  Netiierlands,  etc.,  Nav.  Co.  v.  Diamond,  128  Fed. 
673,  holding  where  plaintiff  fell  into  vessel's  hold,  qnestlon  of  negli- 
gence and  contributory  negligence  for  jory;  The  Steam  Dredge 
No.  1,  122  Fed.  *S8S,  holding  libelant  not  precluded,  by  presence  In 
dangerous  place,  from  recovering  for  negligence  of  wlnchman  In 
sot  ungearing  winch-head;  Turnbull  v.  New  Orleans  &  C.  B.  B.  Co., 
120  Fed.  785,  snatalning  Instruction  In  action  for  wrongful  death 
that  contribntory  negligence  no  defense  if  defendant  by  reasonable 
care  could  have  prevented;  Oliver  v.  Denver  Tramway  Co.,  13 
Colo.  App.  551,  50  Pac.  82,  holding  not  demurrable  complaint  alleg- 
ing ordinance  requiring  cars  to  atop  at  street  intersection,  and 
plalntllTa  Injury  while  crossing  where  car  proceeded,  though  motor- 
man  saw  plaintiff;  Tally  v.  P.,  W.  &  B.  E.  B.,  2  Pennew.  (DeL) 
641,  47  AH.  1020,  holding  erroneons  Instruction  for  defendant  where 
Injured  boy  playing  in  cool  cor  was  seen  by  yardmaster  and  could 
have  be^i  by  brakeman;  Citizens'  St.  R.  B.  Co.  v.  Hamer,  29  Ind. 
App.  437,  holding  contributory  negligence  of  child  on  track  does 
not  bar  recovery  where  motorman  could  have  stopped  car;  Lamp- 
kin  V.  McCormIck,  105  La.  427,  29  So.  956,  holding  railroad  liable 
for  death,  though  decedent  contrlbatorlly  negligent,   where  train 
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backed  down  toward  danger  point  In  city  wlthont  notice;  Sbanks 
V.  SprtDgfleld  Traction  Co.,  101  Mo.  App.  708,  74  S.  W.  887,  hold- 
ing plaintiff,  being  deaf,  tbongh  negligent  tn  walking  upon  track, 
not  precluded  tDerebj  If  juiy  fonnd  motorman  negligent  In  not 
checking  cor;  Klockenbrink  v.  St.  LonlB,  etc.,  R.  R.,  81  Uo.  App. 
356,  holding  plalntllC  though  negligent  conld  recover  where  injury 
canaed  by  negligence  of  motorman  In  not  stopping  car  when  pos- 
■ible;  affirmed  In  Klockenbrink  t.  St  Louis,  etc.,  Rr.  Co.,  172  Mo. 
688,  72  S.  W.  903,  holding  plaintiff,  drlTlng  on  track  at  nigbt,  may 
recover  where  motorman  saw.  or  could  with  ordinary  care  have 
■eea  ptalntlff;  Wheeler  v.  Railway,  70  N.  H.  614.  BO  AtL  104,  hold- 
ing company  liable  for  Injury  caused  by  plaintiff's  falling  from 
open  door  of  baggage  car  wbUe  Intoxicated,  company  being  negli- 
gence In  not  preventing;  Cox  v.  Norfolk,  etc.,  B.  R.,  126  N.  G.  lOQ, 
35  S.  E.  238,  bending  proper  aubmlssloa  of  issue  whether,  notwith- 
standing deceased's  admitted  contributory  negligence,  defendant 
could  bave  prevented  accident;  Bodle  v.  Railway  Co.,  61  S.  C.  484, 
4KS,  39  S.  E.  720,  721,  sustaining  instruction  that  defendant  was 
liable  If  Injury  conld  have  been  avoided,  though  plaintiff  n^llgent, 
for  negligence  would  not  then  be  direct  cause;  dissenting  opinion 
in  Dawson  v.  Chicago,  etc..  By.  Co.,  114  Fed.  873,  majority  hold- 
ing deceased  brakeman,  going  between  two  moving  cars,  seizing 
coupling  rod  Instead  of  hand-hold  and  falling  therefrom,  barred 
by  contributory  negligence;  dissenting  opinion  In  Rider  v,  Syracuse 
R.  T.  By.  Co.,  171  N.  Y.  162,  63  N.  E.  844.  majority  holding  driver 
negligently  driving  on  tracb  In  front  of  approaching  dectric  car 
cannot  recover  (or  coIIIbIod. 

Distinguished  In  Dunworth  v.  Grand  Trunk,  etc.,  Ry.,  127  Fed. 
310,  holding  defendant  not  liable  for  deceased's  death  at  crossing 
where  engineer  did  not  observe  danger  in  Onie  to  avert  accident; 
Chattanooga,  etc.,  Ry.  v.  Downs,  106  Fed.  642.  holding,  under  Ga. 
Code.  II  2202.  3034.  person  stepping  In  front  of  approaching  englue 
without  looking,  to  get  express  package  from  platform,  negligent 
hi  law;  Gilbert  v.  Erie  R.  R.  Co.,  97  Fed.  752,  holding  contributory 
negligence  In  driving  upon  crossing  In  covered  rig  without  looking, 
after  seeing  train  135  feet  away,  precludes  recovery;  Griffith  v. 
Denver  Tramway  Co.,  14  Colo.  App.  012,  61  Fac.  48,  holding  de- 
ceased running  diagonally  across  to  atreet-car  stopping  place,  killed 
while  crossing  track  ahead  of  approaching  car,  guilty  of  contribu- 
tory negUgence;  Gahagan  v.  Baliroad,  70  N.  H.  460.  60  Atl.  151, 
holding  plaintiff  walking  on  track  without  looking  or  listening, 
■track  by  engine  moving  slowly,  precluded  by  negligence. 

SyL  S  (XI,  1182).    Court  determines  witness'  competency. 

Approved  In  Sloan  v.  Baird,  162  N.  T.  333,  56  N.  B.  754,  sustatn- 
hig  referee's  ruling  ttiat  witnesses  experienced  In  rubber  buslnesa 
irere  qualUled  to  testify  as  to  value  af  rubbM'  manufacturing  plant 
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Syl.  10  (XI,  11S2)>  Common  knowledge  not  inbject  of  expert 
testimony. 

Approved  Id  Hnat  r.  Kile,  08  Fed.  SS,  holding  Improp^  question 
whether  witness  considered  rope  "  ordhiarlly  eafe  apparatus  for  the 
work."  being  question  for  Jury. 

139  U.  'a.  560-568.  33  L.  286,  SKLMA,  ETC.,  K.  R.  CO.  t.  UNITED 
STATES. 

S;l.  3  (XI,  1183).  FlalnUlC  mast  prove  facts  peculiarly  In 
knowledge. 

Approred  In  Hlnkle  v.  Southern  Ey.,  126  N.  C.  938,  78  Am.  8L 
Rep.  688,  36  S.  E.  350,  holding  where  shipper  shows  delivery  of 
cnttle  In  damaged  condition,  burden  Is  on  carrier  to  show  exemp- 
tion; Parker  v.  Railroad,  133  N.  C.  340,  45  8.  E.  650,  holding  carrier 
accepting  goods  "  subject  to  delay  "  has  burden  of  showing  care 
to  avoid  delay;  Raleigh  Hosl»7  Co.  t.  Raleigh,  etc.,  B,  B..  131 
N.  C.  240,  42  S.  B.  602,  holding  where  fire  shown  to  come  from 
engine,  defendant  presumed  negligent  and  must  show  approved 
appliances  or  extraordinary  cause;  dissenting  opinion  in  Williams 
V,  Soutliem  Ry.,  130  N.  C.  124.  40  S.  H.  982,  majority  holding 
^roneouB  to  refuse  direction  negativing  defendant's  negligence, 
where  witnesses  testified  to  sparks  escaping  from  engines  and  one 
that  engine  was  safe. 

139  D.  S.  (569-S90.  35  L.  278,  INTBHSTATB  LAND  CO.  V.  MAX- 
WELL  LAND   GRANT   CO. 

SyL  1  (XI,  11S3).    Demurrer  admits  facts  well  pleaded. 

Approved  In  Green  v.  Indian  Gold  Uln.  Co.,  120  Fed.  716,  hold- 
ing allegation  In  complaint  that  master  owed  duty  of  providing 
safe  place  to  work  and  keeping  same  In  repair  mere  surplusage. 

(XI,  1183).    Miscellaneous. 

Cited  In  Whitney  v.  United  States,  181  U.  S.  112,  45  L.  774,  21 
Sup.  CL  568,  holding  Incomplete  title  under  Mexican  governor's 
grant  of  land  In  New  Mexico,  where  no  evidence  of  approval  by 
legislature. 
139  U.  S.  591-600,  35  L.  273,  SHELTON  v.  PLATT. 

Syl.  1  (XI,  1183).    Injunction  against  Illegal  tax  seldom  allowed. 

Approved  In  Schaffner  v.  Young,  10  N.  Dak.  253,  86  N.  W.  737, 
refusing  injunction  to  restrain  one  acting  as  sheriff  from  sefllng 
personalty  seized  In  one  county  for  alleged  tax  of  another  connty. 

Syl.  3  (XI,  1184).    Taxation  not  restrained  where  legal  remedy. 

Approved  In  Douglas  Connty  v.  Stone,  110  Fed.  815,  refusing 
to  restrain  collection  of  taxes  under  allied  erroneous  assessment 
Va.  Code  18SB,  ||  667,  570,  providing  legal  remedy. 

Syl.  4  <XI,  1184),    Equity  restrains  taxes  In  settled  Jurisdiction.  • 

Approved  in  Crulksbaub  v.  Bldwell,  176  U.  S.  80,  44  L.  3S1.  20 
Sup.  CL  28S,  refusing  to  restrain  collector  of  customs  from  prevent- 
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Ing  Importation  of  nnwbolesoine  tea  au<1er  act  March  2,  1887,  n1- 
legliiK  uncbostltutlouallty  or  law;  State  t.  Wood,  166  Mo.  453,  US 
8.  W.  479,  refuslag  to  enjola  State  Inapector  from  acting  under 
Uo.  Laws  1399,  p.  228,  reqnlclog  InspectloD  of  beer  and  labeling 
Inspected  packages. 

DlBtlngalBhed  In  dissenting  opinion  la  State  v.  Wood,  1S5  Uo. 
470,  56  S.  W.  485,  maJoTltr  refnslog  to  enjoin  enforcement  of 
Mo.  I.aws  1899,  p.  228.  reQulrtng  inspection  of  beet  and  labeling 
Inspected  packages. 

SyL  5  (XI,  1184).  No  injunction  against  taxes  wltbont  Irrepar- 
able InJtuT. 

Approved  In  Nye,  Jenlu  A  Co.  v.  WaBhbnm,  125  Fed.  818,  refns- 
tng  to  enjoin  town  aothorltles  from  collecting  personal  property 
tax  alleged  to  be  illegal  end  levied  by  collusion  of  ofDcers;  State  v. 
Wood,  155  Mo,  447,  66  8.  W.  477,  refusing  to  enjoin  enforcement  of 
Mo.  Laws  1899.  p.  228,  requiring  inspection  of  beer  and  labeling  of 
inspected  packages. 

139  U.  S.  601-608,  SS  L.  294,  WBSTBBN  ELECTRIO  CO.  T. 
LARUE. 

Syl.  1  (XI,  IISS).    Patent  rlgbt  not  d^endent  upon  Importance. 

DIstlnguTsbed  In  Mast,  Foob  A  Co.  v.  Stover  Mfg.  Co..  177  n.  S. 
491,  44  L.  859,  20  Sup.  CL  711,  holding  Martin  patent  433,631,  for 
Improvement  In  windmills.  Invalid  for  want  of .  invention;  Falk 
Mfg.  Co.  V.  Missouri  R.  R.  Co.,  103  Fed.  301,  holding  Hoffman  and 
Falk  patent  545,040.  for  Improvement  In  roll  Joints,  void  because 
adding  nothing  to  art  of  cast-weldlng. 

Syl.  2  (XI,  118S).    Adapting  old  device  not  invention. 

Approved  Id  Dowaglac  Mfg.  Ca  v.  Superior  Drill  Co.,  116  Fed. 
902,  bidding  Pockbam  patent  557,868,  disk  seed  drill,  infringed  by 
device  having  same  principle  of  clear  furrow  modifying  dletrlbu^ 
tlon  In  furrow;  Bryant  Electric  Co.  v.  Electric  Protection  Co.,  110 
Fed.  217,  bolding  Cleveland  patent  391,512,  for  electric  switch, 
void  for  anticipation;  Metallic  Extraction  Co.  v.  Brown,  104  Fed. 
353,  holding  Brown  patent  471,264,  for  supplemental  chamber  In 
ore-roasting  furnaces.  Infringed  by  furnace  under  Ropp  patent 
632,03L  with  differently  located  chamber. 

SyL  3  (XI,  1186).    Enjoining  use  of  torsional  key. 

Approved  In  Brlslln  v.  Carnegie  Steel  Co.,  118  Fed.  597.  holding 
void,  for  lack  of  jiovelty,  Hanley  &  Rltchey  patent  352,748.  for 
feed  table  for  rolling  mllla,  not  changing  operation  of  known  tables; 
George  Frost  Co.  v.  Cohn,  112  Fed.  1012,  holding  patentable  and 
Infringed  Gorton  patent  632,470,  for  hose  supporter  with  rubber 
button,  for  metal  button  previously  used;  Davey-PIgglns  Macb.  Co. 
T.  Isaac  Prouty,  etc.,  Co.,  107   Fed.  510,  bolding  Davey   patent 
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E>55,434,  for  pegging  macbloe  for  use  In  pointed  toes,  not  Infringed 
by  machine  for  cnttlng  and  driving  pegs;  Hallock  t.  DaTlscm,  lOT 
Fed.  486,  boldlng  patenUble  and  Infringed  Hallock  patent  600,782, 
for  wddlng  macblne  with  dlatinctlTelr  new  tootb,  posseealng  lateral 
atllCnesB  and  forward  flexibility. 

Distinguished  In  Colts  Patent  Firearms  Mfg.  Co.  r.  Wesson,  122 
Fed.  64,  holding  Felton  patent  535,097,  for  safety  device  for  re- 
volvers to  confine  cylinder  In  plac^  void  for  lack  of  Inrentlon. 
139  U.  a  608-«16.    Not  cited. 
189  U.  8.  616-621,  85  L.  286.  WII.SON  t.  BVERBTT. 

SyL  1  (XI,  1187).  Instmction  which  cannot  prejudice  nnobjec- 
tlonable. 

Approved  in  Ellbam  t.  Wilson,  112  Fed.  671,  boldlng  recovery  of 
fixed  compensation  for  sole  of  realty  where  claim  also  made  for 
S50/)00  contingent  fee  precluded  subsequent  suit  Cor  contingent 
fee. 

Syl.  2  (XI,  1187).    Error  improper  to  review  Jury's  findings. 

Approved  In  Myers  v.  Brows,  1(&  Fed.  250,  boldlng  question 
wbetber  verdict  sgatnst  weight  of  evidence  not  reviewable  <m  vrlt 
of  error. 

SyL  3  (XI,  118T).  Bnpreme  Court  afflrmtng  where  appeal  friv- 
olous. 

Approved  in  O'Connell  v.  Mason,  127  Fed.  437,  adjndglng  frivol- 
ous, under  act  July  20,  1892,  plalntUTs  statement  of  poverty.  Join- 
ing therein  separate  end  distinct  allegations  covering  several  sub- 
Ject-matters. 
139  U.  8.  621-624,  85  L.  288.  NATAL  v.  LOUISIANA. 

SyL  1  (XI,  1187).  Municipalities  empowered  to  regulate  estab- 
lishment of  markets. 

Approved  in  New  Orleans  r.  Faber,  105  La.  211,  212,  20  So.  608, 
upholding  New  Orleans  city  ordinance,  prohibiting  private  markets 
within  3,200  feet  of  public  markets. 

SyL  2  (XI,  1187).  Breach  market  regolaUons  triable  without 
Jury. 

Approved  In  Ogden  v.  Uadlson,  111  Wis.  430,  87  N.  W.  573,  bold- 
lng keeping  bouse  of  Ill-fame  punishable  under  city  ordinauco  with- 
out Jury,  though  also  icade  oflrase  by  State  law. 
139  D.  B.  624^^8.    Not  cited. 
138  U.  S.  628-611,  35  Sj.  S14,  BOCK  v.  PERKINS. 

SyL  1  (XI,  1188).    Marshal's  power  raises  Federal  question. 

Approved  In  Howard  v.  United  States,  184  U.  S.  681,  46  L.  T68, 
22  Sup.  Ct  S46,  holding  suit  on  bond  of  clerk  of  Fed^^  court 
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depending  (m  effect  of  bond  and  stetntea  jrovemlng  same  Is  within 
Federal  JnrlBdlcdon;  Kirh  r.  United  States,  124  Fed.  341,  enjoining 
United  States  marshal  In  New  York  Crom  levying  on  execution 
iBsned  by  Georgia  District  Court,  on  forfeited  recognizance  of  non- 
resident; rUes  T.  DavlB,  118  Fed.  466,  holding  action  on  attach- 
ment bond  In  suit  pending  In  Federal  court  presents  Federal  ques- 
tions; BTDonald  v.  Nebraska,  101  Fed.  174,  holding  action  against 
recelrer  of  national  banli  In  official  capacity  within  Jorlsdlctloo  of 
Federal  court;  State  v.  Frost,  113  Wis.  649,  652,  89  N.  W.  920,  922, 
holding  suit  In  equity  In  behalf  of  State  to  eujoln  receiver  from 
destrojing  road  removable  to  Federal  coorta. 

Distinguished  la  Avery  v.  Popper,  179  D.  8.  311,  46  L.  205,  21 
Sap.  Ct  96,  holding  fact  that  plaintiff  purchased  at  marshal's  sale 
under  Federal  execution,  where  execution  not  questioned,  entitles 
Um  to  no  writ  of  error  to  try  priority  of  State  Hens;  Uayo  v.  Dock- 
er;, 108  Fed.  898,  890,  holding  United  States  marshal  sued  In  State 
court  for  trover  for  seizure  of  property  under  Federal  execution 
cannot  remove  suit  on  certiorari. 

SyL  3  (XI,  1189).    Assignment  limited  to  property  In  schedule. 

Approved  In  American  Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co., 
109  Fed.  1002,  holding  disclaimer  of  adaptability  of  Berliner  patent 
transmitter  to  transmit  speech,  not  arising  from  clerical  mistake 
and  not  amendable. 

Distinguished  la  PhllUps  &  BultorfC  Mfg.  Co.  v.  Whitney,  102 
Fed.  844,  holding  aBSlgnee  of  Iowa  Insolvent  may  sue  in  own  name 
on  notes  for  rent  of  insolvent's  realty  Id  Alabama,  though  notes  not 
In  schedule. 

139  V.  S.  642-651,  30  h.  290,  8ANF0RD  v.  SANFOBD. 

Syl.  6  (XI,  1189).    EJqulty  Interferes  where  fraud  Is  Involved. 

Approved  In  Black  v.  Jackson,  177  D.  S.  337,  44  L.  804,  20  Sup.' 
Ct.  651,  holding  Oklahoma  court  cannot  granl  mandator;  Injunction 
to  establish  right  to  possession  of  homestead.  Federal  Constitution 
giving  right  to  Jury;  McCord  v.  Hill,  111  Wis.  613.  84  N.  W.  33.  con- 
tinning  title  of  entryman  entitled  to  patent,  where  land  depart- 
ment found  facts  entitling  him  to  patent,  but  erroneously  Issued  It 
to  another. 

DlsUogulshed  In  Hawley  v.  DlUer,  178  U.  S.  489,  44  L.  1182,  20 
8np.  GL  991,  holding  decision  of  secretary  of  Interior,  canceling  an 
entry  under  timber  and  stone  act  for  fraud,  within  Jurisdiction 
conferred  on  him  by  law. 

E^L  1  (XI,  1189).  Department  decisions  not  attackable  col- 
bterally. 

Approved  In  Small  v.  Bakestraw,  28  Hont  420,  TO  Pac.  748,  sus- 
taining holding  of  secretai;  of  Interior  that  claimant  had  no  resl- 
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dence   for  homestead  purposea    where   his    votlog   residence    waa 
elsewhere. 

139  D.  S.  651-657,  35  L.  BOO,  DAVIS  v.  TBXA8. 

8]>L  1  (XI,  1190).    State  decision  on  State  statate  nnrerlewable. 

Approved  In  Howard  t.  Fleming,  191  U.  8,  135,  24  Sup.  Ct  SD, 
holdiag  North  CaroUaa  court's  decision  declaring  conspiracy  to  de- 
fraud a  crime  concludes  Sapreme  Coort  to  Inquire  Into  detCQtioa 
under  Gonvlctlon  therefor. 


SyL  1  (XI,  1190).  Tax  not  enjolnable  simply  tor  naconsUtn- 
tlonality. 

Approved  In  Cnilckahank  y.  Bldwell,  176  U.  S.  80,  44  L.  881.  20 
Snp.  Ct.  283.  refnslng  to  restrain  collector  of  customs  from  pre- 
venting importation  of  anwholeeome  tea  pursuant  to  act  March  2, 
1897,  act  being  alleged  unconstitutional;  State  v.  Wood.  155  Mo.  45S, 
56  S.  W.  479,  refusing  to  enjoin  enforcement  of  Mo.  Laws  1899, 
p.  228,  requiring  Inspecttou  of  beer  and  labeling  of  inspected  pack- 
ages; Lockbart  y.  Leeds,  10  N.  Mex.  C99.  63  Pac.  53,  dismissing  bill 
to  enjoin  operation  of  mine  on  land  alleged  to  have  been  surren- 
dered by  plaint  lira  partner  before  proof  under  conspiracy  with 
defendants. 

Syl.  3  (XI,  1190).    Court  observes  whether  ground  for  relief. 

Approved  In  Cosmos  Exploration  Co.  r.  Gray  Eagle  Oil  Co..  112 
Fed.  8,  holding  Federal  court  of  equity  has  no  jurisdiction  of  bill 
by  one  out  of  possession  to  prevent  drilling  of  oil  wells  In  land. 
139  IT.  S.  663-684.  35  L.  305,  BYBEE  v.  OREGON,  ETC.,  B.  R.  CO. 

SyL  1  (XI,  1191).    Land  grant  condition  avails  government  only. 

Approved  in  California  Reduction  Co.  v.  Sanitary  Reduction 
Works,  126  Fed.  43,  upholding  under  police  power  and  consolidation 
act  of  1863,  empowering  supervisors  of  San  Francisco  to  supervise 
health,  contract  for  disposition  of  garbage  for  fifty  years;  Utah, 
etc.,  B.  B.  Co.  7.  Utah,  etc.,  Hy.  Co.,  110  Fed.  800,  holding  18  Stat. 
482,  granting  right  of  way  over  public  lands,  providing  for  forfeit- 
ure on  noncompletloD  Is  five  years,  simply  enabled  government  to 
forfeit  on  action;  St.  Louis  Safe  Deposit  Bank  v.  Kcnnett  Est..  101 
Mo.  App.  400,  74  S.  W.  484,  holding  adjoining  oivner  objecting  to 
defendant's  smokestack  In  alley,  told  by  defendant's  attorney  that 
such  was  legitimate,  being  Ignorant  of  right  to  enjoin,  not  barred 
by  acquiescence. 

Dlstlngutsbed  In  Manley  v.  Low,  110  Fed.  250,  holding  prior  set- 
tler on  lands  patented  to  Iowa  for  railroad  purposes  by  13  Stat  12, 
but  not  earned  by  road,  prevails  over  purchaser  from  companr. 
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138  U.  S.  6Sl-eM,  35  L.  31S,  BOOXB  CO.  ▼.  BUBLIN.GTON,  ETC., 
B.  R.  CO. 

Sri.  3  (XI.  11S2).    Connty  subject  to  Statute  of  Limitations. 

Approved  In  Simpson  t.  Stoddard  Co.,  178  Mo.  466,  409,  470,  73 
S.  W.  710,  711,  712,  holdlnx  county  grantee  of  swamp  lands  cannot 
after  thirty  years'  receipt  of  taxes  from  bona  flde  grantees,  In 
Cooaty  Court  allege  lovalldlty  In  order  of  sale. 

13&  U.  B.  6W-703,  35  L.  310,  BBDFIELD  t.  BARTBL8. 

Syl.  4  (XI.  1192).    Interest  not  recoverable  for  claimant's  delay. 

Approved  Id  McClaIn  v.  Penuvlvania  Co.,  108  Fed.  619,  bolding 
one  paying  Illegal  revenue  taxes  on  threat  of  distraint  entitled  to 
Interest  from  payment  on  recovery  of  taxes;  Burrough  v.  Abel,  105 
Fed.  366,  bolding  claimant  tor  repayment  of  revenue  taxes  paid 
thirty  years  before  not  eatitled  to  interest  during  delay,  prior  to 
Judgment 


CXL  UNITED  STATES. 


140  U.  S.  1-25.  85  L.  863,  PBNNOYHIR  v.  McCONNAUGHY. 

Syl.  1  (XI,  1193).  State  immune  from  suit  under  Eleventh 
Amendment. 

Approved  In  Starr  v.  Chicago,  etc..  By.  Co.,  110  Fed.  7,  holding 
suits  against  attorney -general  to  enjoin  enforcement  of  unconsti- 
tutional rate  schedale   not  suit  against  State. 

Dlstingnlsbed  In  dissenting  opinion  In  South  Dakota  v.  North 
Carolina,  192  U.  S.  331,  24  Sup.  Ct.  282,  majority  holding  Supreme 
Court  has  Jurisdiction  of  foreclosure  suit  by  South  Dakota  as  donee 
of  bonds  Issued  by  North  Carolina,  secured  by  railroad  mortgag^^. 

SyL  2  (XI,  11931.    Suit  against  officer  on  State  contracts. 

Approved  In  Smith  v.  Beevea,  178  D.  S.  4'10,  44  L.  1143,  20  Sup. 
Ct.  921.  boldiog  action  against  State  treasurer  In  official  capacity  to 
return  money  taken  under  Illegal  assesament  Is  suit  against  State; 
People  V.  District  Court,  29  Colo.  238,  68  Pac.  254,  holding  District 
Court  cannot  enjoin  State  board  of  assessors  from  valuing  railway 
and  telegraph  property  for  taxation  according  to  Colo.  Sess,  Lons 
1901,  p.  299;  diaaentlug  opinion  in  White  v.  Aycr,  12C  X.  C.  005.  3U 
S.  E.  143,  majority  awarding  mandamus  to  compel  State  auditor  to 
Issue  warrant  for  salary  of  oyster  Inspector. 

Distingulstaed  In  Western  Union  Tel.  Co.  v.  Myatt.  98  Fed.  357. 
enjoining  enforcement  of  telegiapb  message  rate  shown  by  com- 
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pany  to  be  below  cost  of  serrlce,  where  KaoBas  court  of  visitation 
charged  with  enforcement  was  illegal. 

SyL  8  (XI,  11S3).  Salt  against  nominal  State  officer  not  pro- 
hibited. 

Approved  In  Proot  v.  SUrr,  188  U.  8.  643.  23  Snp.  Gt  400,  47  L. 
687,  boldlDg  suit  egalnst  Nebraska  board  of  transportation  to  pre- 
vent enforcement  of  railroad  rates  under  statnte  alleged  invalid  sot 
suit  against  State;  Farmers'  Nat  Bank  v.  Jones,  105  Fed.  464,  re- 
fusing mandamus  to  compel  State  aathorities  to  Issue  bonda  to 
plaintiffs,  Arkansas  etatute  giving  no  power  to  Isane  new  bonds; 
MiDDeapolts  Brewing  Co.  v.  M'GllUvrar,  104  Fed.  270,  holding  suit 
to  enjoin  enforcement  of  unconstitutional  statute  Imposing  license 
tax  on  nonresident  liquor  manufacturers  not  suit  against  State; 
Soutbem  By.  Co.  v.  North  Carolina  Corp.  CommlsBlon,  97  Fed.  614, 
holding  Federal  court  has  jurisdiction  of  suit  by  railroad  to  re- 
strain State  authorities  from  collecUitg  tax,  alleging  assessment  dlB- 
crlminatlve  and  witboat  authority  of  law;  Hickman  v.  Missouri,  etc. 
By.  Co.,  97  Fed.  116.  holding  suit  by  Missouri  railroad  commission- 
ers under  State  statutes  to  enforce  order  fixing  rates,  not  enlt  by 
State  to  prevent  removal 

Distinguished  In  Union  Trust  Co.  v.  Steams,  119  Fed.  794,  hold- 
ing suit  against  attorney-general  to  enjoin  inatltntlon  of  criminal 
prosecution  Id  name  of  State  Is  suit  against  State. 

Syl.  7  (XI,  1194).    Real  parties  determine  whether  suit  prohibited. 

Approved  In  Salem  Mills  Go.  v.  Lord,  42  Or.  89,  69  Fac  1035, 
holding  In  salt  to  enjoin  State  officers  from  using  more  water  than 
State  entitled  to  under  contract.  State  not  necessary  party. 

SyL  8  (XI,  1194}.  Contemporaneons  executive  constructloti  con- 
trolling. 

Approved  In  United  States  v.  National  Surety  Co.,  122  Fed.  911, 
bolding  sureties  on  distiller's  bond  liable  thereon  until  liquor  en- 
tered for  deposit  In  warehouse,  and  not  released  by  execution  of 
warehouBtng  bond  delaying  payment;  In  re  Spreckles,  104  Fed.  8S3, 
holding  according  to  ruling  of  treasury  department  under  26  Stat 
613,  and  Rev.  Stat.,  t  2513,  shipowner  allowed  cancellation  of  duty 
for  worn-out  metal  sheathing;  Northern  Fac.  R.  B.  Co.  v.  Soderberg, 
104  Fed.  427,  holding  land  chiefly  valuable  for  granite  rock  Is  min- 
eral land  within  exception  of  grant  of  July  2,  1864,  and  did  not 
pass  thereunder;  Nunu  v.  Gerst  Brewing  Co.,  90  Fed.  942,  holding 
under  Rev.  Stat,  |  3341,  as  construed  by  treasury  department,  pur- 
chaser of  beer  stamps  "  by  bim  used  In  baslneas  "  entitled  to  dis- 
count at  time  of  purchase. 

(XI,  1193).    Miscellaneous. 

Cited  In  Insurance  Co.  v.  Craig.  106  Teuu.  610,  62  S.  W.  159.  hold- 
ing inaurance  commissioner  empowered  by  Tenn.  act  1895,  chap. 
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IW,  to  reToke  Inmrance  Ucenee  vrbeo  rompsny  falls  to  comply  with 
Uv,  cannot  be  enjoined  from  so  doing. 

140  n.  8.  2S-40.  8S  H  382,  HENDBB80N  t.  CABBONDALB,  ETC., 
COEB  GO. 

BjL  2  (XI,  1195).    Equity  reqalres  clear  proof  for  forfeiture. 

Approved  In  Foler  t.  Grand  Hotel  Co.,  121  Fed.  S12,  decreeing 
tigbt  of  vendee  to  complete  payment  for  fnmltnre,  where  vendor 
In  concert  vlth  lessor  Instituted  suit  for  one  tying  up  funds  and 
preventing  payment. 

ByL  3  (XI,  11S5J.    Demand  aeceaaary  to  forfeiture  of  lease. 

Approved  In  Lamson  Consol.  Store,  etc.,  Go.  T.  Bowland,  114 
Ped.  643,  holding  default  In  rent  Instalment  did  not  Justify  lessor's 
entry,  where  no  formal  demand  made  on  day  rent  due. 

Syl.  7  (SI,  1195).    Presumption  that  tetter  reaches  destination. 

Approved  In  WUson  v.  Ford,  190  HL  626,  60  N.  B.  879,  holding 
affidavit  that  master  had  sent  notices  of  sale  to  be  posted,  not  al- 
leging properly  stamping  and  posting  letters,  lnBaffl.clent  evidence  to 
support  sale. 

140  U.    8.  41-47,   35  L.   361,    BCOTLAND  COUNTT  COUBT   v. 
UNITED  STATES. 

SyL  1  (XI,  1195).    Taxation  Incident  to  bond  Isaue. 

Approved  In  State  v.  Mayor,  etc.,  of  Brlatol,  109  Tenn.  324,  70 
8.  W.  1033,  holding  Tenn.  Acts  1887,  chap,  S8,  giving  city  power  to 
Issue  bonds.  Impliedly  authorized  tax  levy  to  pay  bonds  and  In- 
terest; Gay  V.  New  Whatcom,  26  Wash.  396,  67  Pac  90,  holding 
under  Wash.  Laws  1889-90,  p.  521,  authorizing  bond  Issue  and 
tax  to  pay  same,  city  levying  Insufficient,  not  subject  to  mandamua 
to  levy  supplemental  tax. 
140  D.  S.  47-51.  Not  cited. 
140  U.  B.  52-55,  35  L.  331,  HILL  v.  CHICAGO,  ETC„  B.  B.  CO. 

8yL  2  (XI,  1196).    Dismissal  of  bill— When  OnaL 

Distinguished  In  Menge  v.  Warrlner,  120  Fed.  818,  holding  Judg- 
ment of  dlamissal  as  to  one  of  several  defendants  Jointly  charged 
does  not  permit  writ  of  error  while  action  pending  as  to  others. 


SyL  2  (XI,  1197).    Superior  workmanship  not  Invention. 

Approved  In  National  Tooth  Crown  Go.  v.  Uacdonald.  IIT  Fed. 
619,  holding  White  patent  No.  671,102,  for  mold  tor  metallic  tooth 
crowns,  using  different  material  for  swaging  purposes,  anticipated 
by  Parker  patent  No.  637,481;  Hickory  Wheel  Co.  v.  Frazler,  100 
Fed.  102,  holding  Elliott  patent  No.  494,113,  nibsUtutlng  pneumatic 
T<tf.in  — 7 
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1  sulkies,  void  lor 

140  U.  8.  66-70,  SO  L.  S42,  ILLINOIS,  KTC,  BT.  t.  WADEl. 

(XI,  tl&T).    Uiscellaneoua. 

Cited  In  Citizens'  Sav.,  etc.,  Abbh.  v.  Belleville,  etc.,  B.  R.  Co.. 
117  Fed.  112.  boldlDg  county  Issuing  Told  bonds  for  railway  stock 
liable  to  bolder  ot  twads  tor  stock  wbou  former  adjudged  void. 
140  D.  8.  Tl-76,  35  L.  344.  HARPER  COUNTY  COMES,  v.  B08BS. 

87I.  3  (XI,  1198).    Bonds  of  de  facto  county  valid. 

Approved  In  Jell  Davis  Co.  v.  National  Bank.  22  Tex.  GIv.  160, 
54  8.  W.  40,  holding  county  liable  to  bona  flde  bolder  of  boude  Issued 
to  build  conrthouse  and  J&ll,  erected  on  change  of  connty  aeat, 
though  change  illegal. 
140  U.  S.  76-81.  35  L.  371,  JBTNA.  ETC..  INS.  CO.  T.  WARD. 

Syl.    1   (XI,  1108).    Charge  sobetantlally  as  requested  unobjec- 


Approved  In  Salem  Iron  Co.  v.  Commonwealth  Iron  Co.,  119  Fed. 
583,  holding  where  correct  statement  of  law  in  charge  as  whole  Is 
sufficient,  points  of  counsel  need  not  be  followed. 

8yL  2  (XI.  1108).    Jury  weighs  conQIctlug  evidence. 

Approved  in  Ward  v.  Brown,  53  W.  Va.  257,  44  8.  E.  600,  holdlns 
erroneous  Instruction  that  testimony  of  phyalclana  not  testifying  as 
experts  was  more  weighty  than  that  of  other  witnesses. 

Syl.  6  (XI,  1198).    Appellate  court  cannot  consider  Qndlngs. 

Approved  In  Southern  Pac.  Co.  v.  Covey,  109  Fed.  421.  refnslog 
to  review  verdict  of  Jury  In  railway  Injury  case,  based  npon  con- 
flicting evidence;  Myers  v.  Brown.  102  Fed.  260,  holding  whether 
verdict  against  evidence  not  considered  on  writ  of  error  to  Circuit 
Court  of  Appeals. 

(XI,  1108).    Miscellaneous. 

Cited  In  United  States  v.  Lee  Huen.  118  Fed.  457,  holding  under 
section  8,  Chinese  exclusion  act  1892,  May  5tb,  Chinese  arrested 
thereunder  must  eetabllsb  right  to  remain  by  evidence  to  satisfy 
reasonable  man. 
140  U.  8.  01-07,  35  L.  339,  IN  RE  WASHINGTON  R.  R. 

Syl.  1  (XI,  1199).    Interest  not  allowed  unless  asked  below. 

Approved  In  The  Glenochll.  128  Fed.  960,  bolding  District  Court 
without  power  In  following  mandate  awarding  Judgment  with  coBta 
to  aUow  Interest  also;  State  v.  Dlekinaou,  63  Nebr.  872,  89  N.  W. 
432,  vacating  District  Conrt  order  restraining  proceeding  of  aac^- 
cessful  party  under  mandate  from  appellate  court,  directing  Dis- 
trict Court  to  proceed  In  certain  manner. 
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SyL  2  (XI,  11S9).    MandamoB  Ilea  wbere  no  appeal. 

Approved  in  Southern  Balldlng,  etc,  Assn.  v.  Carey,  117  Fed. 
828,  holding  mandamus  proper  to  correct  errors  where  second  appeal 
refused. 

Distinguished  tn  The  Union  Steamboat  Co.,  178  U.  S.  319,  44  L. 
1085,  20  Bup.  Ct  905,  holding  mandamus  will  not  lie  to  enforce  de- 
cree of  division  of  damages,  where  quratlon  Is  left  open  b7  mandate 
of  appellate  court;  State  v.  Norris,  61  Nebr.  463,  86  N.  W.  43B,  re- 
fusing mandamus  to  compel  trial  court  to  render  Judgment  tor  in- 
terest, where  finding  for  litigant  did  not  include  Interest. 

Sfl.  3  (XI,  1199).  Mandate  directing  specific  Judgment  leaves  no 
discretion. 

Approved  in  White  v.  Bruce,  109  Fed.  364,  boldtng  sureties  In 
writ  of  error  bound  where  Circuit  Court  found  against  appellant 
and  appellate  court  afflrmed  cannot  defend  against  enforcement  of 
mandate;  Baltimore,  etc.,  Assn.  v.  Alderson,  99  Fed.  491,  holding, 
on  mandate  from  appellate  court  to  vacate  order  ratifying  re- 
ceiver's sale.  Circuit  Court  may  order  money  repaid  to  intervening 
snreUes;  State  v.  Omaha  Nat  Bant  60  Nebr.  23Q,  82  N.  W.  850, 
holding  District  Court,  mistaking  or  misconstTuing  mandate,  may 
be  forced  to  obey  same  by  mandamus. 

Distinguished  In  dissenting  opinion  In  State  v.  Omaha  Nat.  Bank, 
60  Nebr.  243,  82  Nebr.  803,  majority  holding  District  Court,  mis- 
taking mandate,  may  be  forced  to  obey  same  by  mandamus. 
140  D.  S.  98-106.     Not  cited. 
140  V.  8.  106-117,  35  L.  3B8,  SCOTT  v.  NEEL. 

SyL  1  (XI,  1200).    Elnforclng  State's  extended  equitable  remedies. 

Approved  In  United  States  Shipbnilding  Co.  v.  Conklln,  128  Fed. 
135,  enforcing  remedy  of  New  Jersey  statute  for  appointment  of 
receiver  of  insolvent  corporation  at  suit  of  mortgage  bondholders 
having  liens  on  property;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed. 
577,  holding  Federal  court  will  enforce  equitable  remedy  of  19 
DeL  Laws,  chap.  181,  for  receivership  collecting  debts  and  admin- 
istering affairs  of  insolvent  corporation. 

SyL  2  (XI,  1200).    Jury  trial  not  lost  by  merger. 

Approved  In  Bearden  v.  Benner,  120  Fed.  694,  refusing  to  enter- 
tain bill  for  partition  ■  :  ere  plaintiff's  title  disputed  and  defend- 
ant Is  In  possession  adversely;  Safford  v.  Ensign  Mfg.  Co.,  120  Fed. 
482,  holding  Federal  court  has  no  Jurisdiction  of  bill  based  on  con- 
tract to  use  patent  device  on  cars  and  pay  royalty  thereon  for  dis- 
covery and  accounting;  Hudson  v.  Wood,  110  Fed.  771,  777,  hold- 
ing, in  creditor's  suit  in  Federal  court,  question  of  Indebtedness 
If  denied  cannot  be  tried  regardless  of  State  statutes,  debtor  en- 
titled to  Jury;  Indian  Rubber  Co.  v.  Consolidated  Rubber,  etc..  Co.. 
117  Fed.  355,  holding  Federal  court  of  equity  cannot  entertain  bill 
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to  recOTer  moner  foe  goods  sold  and  delivered  under  contract 
giving  plalntiS  right  to  Inspect  books;  LIU«ithal  t.  M'GormlcK, 
117  Fed.  98,  99,  holding  cause  of  action  for  damages  for  breach 
of  contract  not  cognizable  In  Federal  equity  suit  to  foreclose  con- 
tract aa  chattel  mortgage;  United  States  Mining  Go.  v.  Lawaon. 
115  Fed.  1009,  holding  Federal  court  of  equity  has  no  Jurisdiction  of 
bill  to  quiet  title  to  mining  claim  not  alleging  plaintiff  In  posses- 
sion or  both  out;  American,  etc.  Go,  t.  Home  Water  Go.,  115  Fed. 
181,  holding  Federal  court  of  equity,  In  absence  of  ground  for 
equitable  relief  to  prevent  forfeitnre,  would  have  no  Jurisdiction  or 
suit  for  water  rentals;  M'GuIre  v.  Penaacola  City  Co.,  105  Fed. 
679,  holding  proper  dlamissal  of  bill  to  recover  realty,  showing  legal 
title  in  plaintiff  and  possession  In  defendant 

DlsUngulsbed  In  Jones  v.  Mntual  Fidelity  Co.,  123  Fed.  522, 
hddlng  Federal  court  has  Jurisdiction  to  apply  remedy  of  19  Laws 
Del.,  cbap.  181,  for  appointment  of  receiver  with  power  to  collect 
debts  and  administer  afTalrs;  Southern  Pine  Co.  v.  Hall,  105  Fed. 
88,  holding  Federal  court  wlU  follow  Mississippi  statute  enlarging 
equitable  remedies  so  as  to  permit  bill  to  quiet  title  wbcre  defend- 
ant In  possession. 

SyL  B  (XI,  1201).    Legal  actions  not  cognizable  In  equity. 

Approved  tn  Peacock,  Hunt  &  West  Co.  v.  Williams,  110  Fed. 
919,  holding  Federal  equity  court  has  no  jurisdiction  over  suit  by 
creditor  wbo6e  claim  evidenced  by  notes  not  reduced  to  Judgment 
to  attach  property  and  appoint  receiver;  Hill  t.  Northern  Pnc  Ey. 
Co.,  104  Fed.  756,  holding  written  release  of  railroad  company  for 
agreed  snm  paid  cannot  be  Impeached  In  Federal  court  of  law  for 
fraudulent  representations  Inducing  same. 

SyL  6  (XI,  1201).    State  statute  permitting  Joinder  not  followed. 

Approved  In  Langtry  v.  WaUace,  182  U.  8.  550,  45  L.  1225.  21 
Sup.  Ct.  883,  holding  fraudulent  representations  Inducing  purchase 
of  stock  no  defense  to  action  at  law  by  receiver  to  enforce  statu- 
tory liability. 

Byl.  7  (XI,  1202).    Suit  to  apply  propnty  to  debt 

Approved  In  Crissey  v.  Morrill,  125  Fed.  886,  boldbig,  on  motion 
in  Federal  court  for  execution  against  stockholder  pursuant  to 
Judgment  at  law,  stockholders  cannot  set  up  equitable  set-off  against 
corporation;  McNulty  v.  Mt.  Morris  El.  L.  Co.,  172  N.  X.  41S,  ns 
N.  K  197,  holding  who-e  lessee  Joined  In  suit  to  restrain  nuisance 
on  expiration  of  lease  and  vacation  of  premises,  action  was  at  law 
for  damages. 

Dlsttbgnlshed  In  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  618,  621, 
526,  527,  628,  holding  Federal  court  will  apply  remedy  of  IS  Laws 
DeL,  cbap.  181,  for  receivership  collecting  debts  and  administer- 
ing aSalra  of  Insolvent  corporation;  Andrews  v.  Mathts,  134  Ala. 
see,  82  So.  T41,  holding  trustee  In  bankruptcy  may  maintain  suit 
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in  eqnlt;  under  Alabama  atatnte  (Code,  |  818),  to  recover  prop- 
erty fraadulentl;  conveyed. 

SfL  8  <XI,  1202).  Equity  enforcing  legal  remedy  requires 
jndgment. 

Approved  In  Strang  t.  Richmond,  etc.,  R.  R.  Co.,  101  Fed.  31&, 
holding  eqntty  cannot  entertain  Jurisdiction  of  bill  alleging  de- 
fendant's breach  of  contract  by  preventing  plaintiff  from  con- 
stmctlng  railroad. 

Distlngnlstaed  tn  Postal  Tel.  Cable  Co.  v.  Southern  Ry.  Oo.,  122 
Fed.  160,  holding  right  of  Jnry  trial  Inapplicable  to  proceedings 
□Dder  State  statute  for  condemnation  of  land;  Citizens'  Bank,  etc., 
Co.  V.  Union  MIn.,  etc.,  Co.,  106  Fed.  99,  holding  intervening  stock- 
holder  In  g«ieral  creditor's  suit  against  corporation  admitting  its 
Insolvency  and  Indebtedness  cannot  queatlon  Jurladictlon. 

Syl.  10  (XI,  1203).    Equity  requires  defendant  out  of  possession. 

Approved  In  Adoue  v.  Straban,  97  Fed.  692,  holding  plaintiff 
out  of  possession  cannot  maintain  bill  In  equity  to  cancel  tax- 
deed  as  cloud  on  title. 

(XI.  1200).    Mlscellaneons. 

Cited  in  B.  B.  Claflln  Co.  v.  Furtlck,  119  Fed.  432,  holding  Fed- 
eral court  of  equity  has  jurls^ction  of  suit  to  foreclose  chattel 
mortgage,  although  State  statute  allows  mortgagee  to  possess  and 
selL 
140  C.  S.  118-136,  35  L.  877,  BALL  v.  UNITED  STATES. 

SyL  4  (XI,  1203).    Accused  murderer  has  right  to  speak. 

Dletlngalsbed  in  State  v.  Sally,  41  Or.  370,  70  Pac.  397,  h<dd' 
Ing  not  reversible  «Tor  to  omit  to  ask  defendant  before  sentenc- 
ing bim  for  larceny  of  steer.  If  he  had  anything  to  say. 

SyL  5  (XI,  1204).    Judgment  rendered  on  Sunday  void. 

Approved  In  United  States  v.  M'KnIght,  112  Fed.  98T,  hold- 
ing no  new  trial  granted  because  district  attorney  concluded 
argument  on  Saturday  and  Judge  charged  Jury,  one  Juror  request- 
ing delay  on  religious  groundsi  Hersen  v.  Smith,  138  Cal.  219,  04 
Am.  SL  Rep.  41.  71  Pac.  181,  holding  Cal.  Code  Civ.  Proc.  i  134, 
forbidding  transaction  of  Judicial  business  on  Sunday,  does  not  pre- 
vent service  of  process  on  that  day. 

SyL  8  (XI,  1204).     Indictment  must  allege  place  of  death. 

Approved  In  dissenting  opinion  in  Roberson  v.  State,  42  Fla 
Z18,  28  So.  428,  majority  holding  sufficient,  under  Florida  Btatutes, 
Indictment  alleging  Infliction  of  morial  wounds  In  one  county  of 
State  without  stating  In  what  county  death  occurred. 

Syl.  11  (XI,  1204).    Indictment  must  state  essentials  of  offense. 

Approved  In  Murphy  v.  Massachusetts,  177  U.  S.  158,  44  L.  714, 
20  Sup.  CL  640,  holding  sentence  of  conviction  after  reversal  of 
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former  conviction   on   application  of  convict  because  nnconstltn- 

tlonal  does  not  violate  ttie  double  Jeopardy  provision. 

140  D.  S.  137-142.    Not  Cited. 

140  U.  S.  142-100,  3S  L.  3SS,  UNITBD  STATES  v.  BBVINQ. 

Sjl.  1  (XI,  1204).  Circuit  Court  commiBsloners  follow  State 
practice. 

Approved  In  United  States  v.  Beavers,  125  Fed.  780,  taoldlng, 
under  N.  T.  Code  Ciim.  Proc.,  i  618,  commissioner  has  no  power 
to  compel  attendance  of  witness  by  subpoena  served  ontslde  count? 
without  court  order;  Marvin  v.  United  States,  114  Ted.  227,  allow- 
ing commlssionO'  of  United  States  court  to  recover  under  Con- 
necticut practice,  for  subpoenas,  warrants  and  complaints,  and 
other  papers  under  State  practice^ 

S7I.  7  (XI,  1205).    Commissioner  charges  for  entering  returns. 

Approved  In  McGourln  v.  United  States,  102  Fed.  557,  allowing 
commissioner's  fee  for  flllng  entry  of  returns  of  execution. 

Syl.  S  (XI,  1206).    Appropriation  bill  construed. 

Distinguished  In  United  States  v.  Puleston,  106  Fed.  295.  297, 
disallowing  marshal's  claim  for  mileage  fees  where  persons  ar- 
rested not  taken  before  nearest  commissioner,  according  to  27 
Stat  60». 

140  V.  8.  151-164.    Not  cited. 
140  U    8.  164-16S.  35  L.  306.  UNITED  STATES  v.  BARBER. 

Syl.  1  (XI,  1207).    Commissioner  charges  for  drawing  complaints. 

Approved  In  Marvin  v.  United  States.  114  Fed.  227,  allowing 
commissioner's  claim  for  subpoenas,  warrants  and  complaints  agree- 
ably to  Connecticut  laws. 

8yl.  6  (XI,  1208).  Cannot  charge  tor  attached  depositions  sepa- 
rately. 

Approved  In  Marvin  v.  United  States,  114  Fed.  227,  disallowing 
commissioner's    claim    for   mittimus   and   recognizances. 
140  U.  S.  189-177,  35  L.  399,  UNITED  STATES  v.  VAN  DUZBB. 

Syl.  6  (XI,  1209).    Clerk  cbarglag  for  Jury  lists  and  Indictments. 

Approved  In  Marvin  v.  United  States,  114  Fed.  226,  disallowing 
claim  Tor  copy  of  Indictment  furnished  accused  at  his  request,  not 
tinder  order  of  court. 

Syl.  8  (XI,  1209).     Charging  for  order  to  pay  Jurors. 

Approved  [n  Marvin  v.  United  8tates,  114  Fed.  22S,  allowing 
charges  for  certificates  of  orders  to  p&j  Jurors  and  for  depositions; 
United  States  v.  Marah,  106  Fed.  483,  holding  clerk  should  not 
incluile  Hem  for  affixing  aeoL 
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140  U.  8.  177-183.    Not  cited. 

140  U.  8.  184-198,  33  L.  404,  ST.  PAT7L  PLOW  W0BK8  t.  STAB' 
lilNG. 

S7I.  1  (XI,  1211).     Unlimited  license  endures  Tritb  patent. 

Approved  In  American  St.  Car  Advertising  Co.  v.  Jones,  122  Fed. 
60S.  boldlng  wbere  license  not  limited  In  duration  It  continued 
until  revocation  of  license  or  death  of  patent,  and  licensee  liable 
for  royalties. 

S7I.  7  (XI,  1211).    Date  of  plalntifTa  Invention  as  rebuttal. 

Approved  In  Westlngbonse,  etc.,  Co.  v.  Saranac  Lake,  etc.,  Co., 
108  Fed.  222,  boldlng  where  anticipation  shown.  If  date  of  applica- 
tion be  date  or  invention  patentee  must  abow  prior  Invention. 
140  D.  S.  109,  200.    Not  cited. 
140  D.  S.  200-209.  35  L.  409,  IN  KB  CLAASBN. 

SfL  2  (XI,  1212).  Infamous  Crimea  —  Imprisonment  In  peril- 
tentlarr. 

Approved  In  Fltzpatrlck  v.  United  States,  178  U.  S.  307,  44  K 
1080,  20  Sup.  CL  945,  holding  conviction  for  murder  punishable 
with  death  Is  conviction  of  capital  crime,  althongb  Jury  may  affli 
life  imprisonment;  M'Knlght  v.  United  Statea,  113  Fed.  452,  hold- 
ing, under  Rev.  Stat,  i  1007,  writ  of  error  In  conviction  for  em- 
bezzlement stays  execution;  Good  Shot  v.  United  States,  104  Fed. 
258,  holding  murder  of  one  Indian  by  another  Is  capital  crime 
punishable  with  death  under  Rev.  Stat,  f  5339,  and  not  reduced  be- 
cause Jury  spared  penalty. 

SjL  6  (XI,  1213).    Supreme  Court  Issuing  supersedeas. 

Distinguished  In  New  Bngland  R.  R.  Co.  v.  Hyde,  101  Fed.  899, 
holding  Circuit  Court  of  Appeals  cannot  under  Rev.  Stat,  {  716, 
allow  supersedeas  where  plaintllt  In  error  failed  to  conform  to 
section  1007  by  QUog  writ  and  bond  In  sixty  days. 

SyL  8  (XI,  1213).    Ordinary  writ  to  operate  aa  supersedeas. 

Approved  In  In  re  McKenzle,  180  U.  S.  550,  45  L.  663,  21  Sup.  Ct. 
473,  upholding  writ  of  supersedeas  Issued  by  Circuit  Court  of 
Appeals  to  District  Court  after  appeal  allowed,  and  supersedeas  find 
approved,  papers  filed  next  day;  Tornanses  v.  Melslng.  106  Fed. 
787,  boldlng  under  section  11  of  act  creating  Circuit  Court  of  Ap- 
peals, a  single  Judge  may  grant  appeal  and  suiwrsedeas;  Ex  parte 
Rodley,  132  CaL  41,  64  Fac.  92,  holding  writ  of  error  to  Federal  Su- 
preme Court  from  conviction  for  perjury  operated  bs  supersedeas, 
and  sheriff  bad  no  authority  to  deliver  defendant  to  State  prison. 

140  U.  S.  209-213.    Not  cited. 
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140  U.  8.  213-219,  85  L.  450,  DWIGHT  Y.  MBBEITT. 

SyL  1  (XI,  1213).    Tariff— Dnty  on  ruB^  Iron  raita. 

Approved  In  Downhig  t.  United  States,  116  Fed.  780,  holding  old 
cannon,  91  per  cent  copper,  dutiable  aa  manofactarea  of  metal  not 
entitled  to  free  entry  as  brass  or  old  copper;  Carbeny  t.  Dnlted 
SUtes,  116  Fed.  774;  boldlng  second-band  botUes  nsable  as  sacb 
dutiable  aa  bottles  under  paragrapb  99,  tarllt  act  I8S7,  and  not  <hi 
free  list  as  "  Junk." 
140  tJ.  B.  220-228.    Not  dted. 

140  U.  8.  226-234,  3S  U  4S7,  EQUITABLE  LIFE  A8SUR.  CO.  T. 
CLEMBNIS. 

S;L  1  (XI,  1214).    Policy  contract  of  State  where  d^lvered. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Coben,  170  U.  8.  264,  45  L. 
184,  21  Sup.  Ct  107,  holding  policy  of  New  Tork  Insurance  com- 
pany issued  to  applicant  tn  Uontana  not  wltbis  N.  Y.  Laws 
18T7,  chap.  S21,  requiring  notice  for  forfeiture  for  default;  Mutual 
Life  Ins.  Co.  V.  Phlnney,  178  U.  B.  337,  44  L.  1093.  20  Sup.  CC  909, 
holding  policy  Issued  by  New  York  company  to  applicant  In  Wasb- 
Ingtou  to  take  effect  when  first  premium  paid,  governed  by  Wash- 
ington law;  OarrolltoD  Furniture  Mfg.  Co.  v.  American  Credit  I. 
Co.,  124  Fed.  27,  holding  where  appllcatloa  made  m  Kentucky  and 
premium  paid  there,  contract  governed  by  laws  of  Kentucky; 
Supreme  Council,  etc  v.  Gets,  112  Fed.  121,  holding  policy  made  In 
Pennaylvanla  governed  by  Pennsylvania  law  preventing  fraternal 
lusurance  society  from  reducing  amount  of  benefit;  Kelley  v.  Mutual 
Life  Ins.  Co.,  109  Fed.  S8,  holding  policy  governed  by  Iowa  laws 
where  medical  examination  was  In  Iowa,  and  application  made 
there  and  Insured's  residence  there;  Fidelity,  etc.,  Assn.  v.  Jeffords, 
107  Fed,  408,  holding  policy  made  and  delivered  and  premiums 
paid  thereon  In  Georgia  governed  by  Ga.  Code,  }  2101,  avoiding 
policy  for  willful  misstatements;  Washburn,  etc.,  Mfg.  Co.  v.  Re- 
liance Marine  Ins.  (3o.,  106  Fed.  117,  holding  policy  of  marine  Insur- 
ance delivered  In  Masaachusetta  la  Maasachuaetta  contract,  but 
being  question  of  commercial  law  governed  by  Federal  decisions; 
Cortey  v.  Travelers'  Protective  AsHn..  105  Fed.  859,  holding  aaaocia- 
tlon  having  post  In  Kentucky,  receiving  members  and  paying  dues 
through  such  post,  was  doing  huaineaa  and  subject  to  Ky.  Stat.. 
i  S79,  relating  to  Insurance  policies;  Provident  Sav.,  etc..  Soc  t. 
Hadley,  102  Fed.  859,  holding  where  policy  approved  and  accepted 
In  Maaaachnsetts  and  premium  paid  there,  governed  by  Massachu- 
setts law  though  application  made  In  New  Yorlc;  Millard  v.  Brayton, 
177  Mass.  537,  59  N.  E.  436,  holding  policy  issued  in  New  York  for 
delivery  and  acceptance  fn  Massachuaetts  on  payment  of  premium 
Is  governed  by  Masaachuaetts  laws;  Pietrl  v.  Seguenot,  96  Mo.  App. 
265,  69  8.  W.  1057,  holding  Missouri  laws  govern  policy  purporting 
to  be  governed  by  New  York  lawa,  but  delivered  In  Missouri  wbwe 
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insured  resided;  Antes  t.  State  Ins.  Co.,  61  Nebr.  58,  S4  N.  W.  413, 
holding  Insurance  policy  made  tn  Nettraska  goTemed  by  Nebraska 
laws  not  bj  tbose  of  lova;  dlseeatlng  <vlnlon  In  UcUast^  r.  New 
York  Life  Ins.  Co.,  99  Fed;  8T2,  majority  holding  where  agent 
takes  appHcatJou  tor  life  Insurance,  contract  if  accepted  to  take 
effect  from  [taymeut  and  dellTery,  no  contract  made  before,  and  oral 
agreements  cannot  vray;  dissenting  opinion  la  Smith  v.  Mntnal 
Ben.  Life  Ins.  Co..  173  Mo.  348,  390,  72  S.  'W.  941,  942,  majority  hold- 
ing policy  anthorlzlng  company  to  deduct  from  net  valae  of  policy 
Indebtedness  to  company  not  within  section  0859,  Mo.  Stat.  1S89, 
for  snrrender  of  policy. 

Distinenlshed  In  Fidelity  Life  Assn.  t.  Harris,  94  Tex.  36,  37, 
S7  B.  W.  039,  S6  Am.  St  Bep.  821,  822,  holding  policy  of  Pennsyl- 
vanla  company  delivered  In  Texas  by  agent  not  authorized  to  wltli- 
hold  same  gevemed  by  Pennsylvania  laws. 
Byl.  2  (XI,  1214).  Mo.  Stat.,  »  5983-5986,  cannot  be  waived. 
Approved  in  Knights  Templars'  Indemnity  Co.  v.  Jarman,  187 
C.  S.  204,  23  Sup.  Ct  111.  47  L.  145,  holding  binding,  notwithstanding 
log  stipulations  of  parties.  Mo.  Rev.  Stat.  1879,  S  6987,  declaring 
that  suicide  shall  be  no  defense  to  policy  unless  contemplated 
when  insured;  John  Hancock,  etc.,  Ins.  Co.  v.  Warren,  181 
n.  S.  76,  45  L.  768,  21  Sup.  Ct  538,  upholding  OMo  Rev. 
Stat  1894,  i  3625,  requiring  answer  to  application  to  bar  in- 
tored  to  be  willfully  false  and  to  induce  company  to  Isane 
policy;  New  York  Life  Ins.  Co.  v.  Cravens,  178  U.  S.  398.  44  L.  1123, 
20  Sup.  Ct  966,  upholding  Mo.  Stat.,  {  5983,  making  policies  nonfor- 
feitable for  nonpayment  of  premiuma;  Mutual  Life  Ins.  Co.  v.  Hill, 
B7  Fed.  287,  holding  Laws  N.  X.  1877,  chap.  321,  requiring 
notice  before  forfeiting  policy  for  nonpayment,  Is  mandatory,  and 
attemiited  waiver  does  not  estop  beneScIarles;  Corey  v.  Griffin,  181 
Uses.  233,  63  N.  E.  421,  holding  void  as  attempt  to  nullify  Mass. 
Stat.  1890,  chap.  437,  for  recovery  of  money  paid  by  agent  where 
no  Intention  to  deliver,  contract  to  indemnify  if  Intent  absent; 
Xlchols  V.  Mutual  Life  Ins.  Co.,  176  Mo.  374,  75  S.  W.  886,  holding 
policy  issued  In  Missouri  to  citizen  thereof  by  New  York  company 
a  MlsBoorl  contract  subject  to  section  5859,  Rev.  Stat  1889,  prevent- 
InB  forfeiture  of  policies;  Life  Ina.  Co.  v.  Orlopp,  25  Tex.  0»v.  289.  Gl 
8.  W.  339,  holding  under  N.  Y.  Laws  1892,  chap.  690,  i  92,  prohibit- 
ing forfeiture  without  notice,  beneficiary  could  recover  on  policy 
through  premium  notes  not  paid,  no  notice  being  given. 
(XI,  1214).    Miscellaneous. 

Cited  la  MacMahou  v.  United  States  L.  Ins.  Co.,  128  Fed.  392, 
holding  New  fork  insurer  accepting  draft  seat  by  Insured  In  Mexico 
on  Mexican  bank  cannot  cancel  policy  though  bank  soepended 
before  collection. 


CglzccbyCoOgIC 


140  V.  S.  234-273        Notei  on  U.  8.  Reporta.  106 

140  U.  8.  234-239,  35  L.  478,  BLOCK  t.  DARLING. 

87I.  3  (XI.  1215).    General  exGeptlon  to  charge  not  rerlevable. 

Approved  In  Soutb  Peon.  Oil  Co.  t.  Lateliaw,  111  Fed.  59U,  re- 
fnelng  to  review  refosal  of  InstrucUotiB  where  no  evidence  given 
from  wblcb  relevancj  of  Instructions  wonld  appear. 

(XI,  1215).    Mlscellaneons. 

Cited  In  Hazard  t.  Coyle.  22  R.  I.  440.  48  AU.  443,  holding  admin- 
istrator of  trustee  wbo  gave  notes  to  secure  performance  of  trust 
entitled  to  enjoin  collection  where  the  property  was  reconvejed  ttj 
trustees. 

140  U.  S.  240-247.  35  L.  489,  MULLAN  v.  UNITED  STATES. 

Sjl.  4  (XI,  1216).  President's  naval  appointment  displaces  In- 
cumbent. 

Approved  In  Quackenbush  v.  United  States,  177  U.  S.  25,  44  L. 
S56,  20  Sup.  Ct  532,  holding  reinstated  officer  appointed   as  of 
certain  date,  retired  aa  of  later  date  with  no  pay  except  from  re- 
appointment, cannot  recover  pay  for  reappointment. 
140  U.  S.  247-254,  35  L.  478,  WOODABD  v.  JBWELU 

Sf  I.  2  (XI,  1216).    Mortgagor  selling  face  from  Uen. 

Approved  In  Weir  v.  iron  Springs  Co.,  S7  Colo.  388,  81  Pac.  620, 
holding  stipulation  lu  trust  deed  allowing  mortgagor  to  sell  part 
unincumbered  for  one-fourth  casb  and  trust  deed  did  not  authorize 
sale  one-fourth  casb  and  bond  for  deed. 

S7L  B  (XI,  1217).    Power  to  sell  not  Including  exchange. 

Approved  In  Morton  v.  Morris,  27  Tex.  Civ.  267,  66  8.  W.  97,  hold- 
ing power  of  attorney  to  sell  on  such  terms  as  attorney  deems 
meet  no  authority  for  sale,  price  deferred  until  attachment  pro- 
ceedings ended. 
140  U.  S.  254-278,  35  L.  464,  REYNOLDS  V.  STOCKTON. 

Syl.  1  (XI,  1217).  Judgment  rendered  without  Jurisdiction  not 
recognized. 

Approved  In  Thorman  v.  Frame,  176  D.  8.  356,  44  L.  503,  20  Sup. 
Ct  448,  holding  appointment  of  administrator  In  Louisiana  where 
decedent  died  and  where  property  situated  no  adjudication  that 
deceased  was  domiciled  there;  Clarke  v.  Clarke,  178  U.  S.  195,  44 
L.  1033.  20  Sup.  Ct.  876,  holding  decision  of  South  Carolina  conrt 
that  will  of  decedent  domiciled  there  worked  equitable  conversion 
of  property  In  Connecticut  not  binding  on  latter  courts. 

Syl.  2  (XI,  1217).    Judgment  not  responsive  to  complaint  —  Effect. 

Approved  in  Stokes  v.  Foote,  172  N.  T.  342.  65  N;  E.  181,  hold- 
ing decree  in  equity  suit  to  enjoin  actions  at  law  not  conclusive  as 
to  construction  of  agreement  where  such  not  necessary  to  decree; 
dissenting  opinion  in  Wells  v.  American  Mortg.  Co.,  123  Ala.  426, 
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28  So.  305,  majority  boldlog  nnder  Ala.  Code.  |  859,  providing  tot 
oxecQtlon  for  balance  due  after  sale  on  foreclosure,  de&cieticy 
decree  may  laaue  without  notice;  diBBentIng  opinion  In  Bitzer  v. 
Mercke,  111  Kf.  315,  62  8.  W.  773,  majority  holding  Ilenholder 
made  defendant  In  forecloanre  suit  by  another  Ilenholder,  but 
making  no  defense,  barred  bj  Judgment 

DUtlngulslied  In  National  Foundry,  etc..  Works  t.  Oconto,  etc.. 
'  Co.,  U^  Wis.  67,  81  N.  W.  132,  upholding  decree  of  afflrmatlve  relief 
IB  torecloaure  suit  where  pleaded  facta  constitute  defense  without 
prayer  In  answer  tor  afflrmndTe  relief. 

8yL  3  (XI,  1217}.     Suit  to  reach  apeclflc  fund  —  Extent 

Approved  In  Shlnney  v.  Nortb  American  Sav.,  etc.,  Co.,  97  Fed. 
11,  holding  court  of  equity  boa  iwwer  to  appoint  receiver  for  assets 
of  (orelKU  corporation  within  jurisdiction. 

SyL  4  (XI,  1217).    No  Judgment  against  receiver  after  dlacbarge. 

Approved  In  McGbee  v.  WUIIa,  134  Ala.  291.  32  So.  301,  holding 
discharge  of  receivers  and  surrender  of  bond  and  of  assets  defense 
to  suit  against  receiver  as  such  for  wrongful  death  from  uegU' 
gence  of  employees. 

SyL  5  (XI.  121SJ.    State  Judgment  binds  property  therein. 

Approved  in  State  Trust  Co.  v.  Kansas  City,  etc..  E,  E.  Co.,  116 
Fed.  370,  holding  Federal  court  appointing  receiver  In  foreclosure 
Bnit  has  Jurisdiction  of  Intervention  of  creditor  to  determine  priority 
of.State  Judgment  as  lien;  Scruggs  t.  Scruggs.  105  Fed.  31,  holding 
administratrix  appointed  by  Eauaas  Probate  Court  not  subject  to 
action  Id  Missouri  court  by  beir  for  dletrlbutlve  ahare  of  estate; 
Sblnney  v.  North  American  Savings,  etc.,  Co.,  97  Fed.  12,  holding 
Judgment  against  ancillary  receiver  does  not  bind  assets  beyond 
jurisdiction;  Johnston  v.  McKlnnon,  129  Ala.  227,  29  So.  697,  hold- 
ing Judgment  of  Florida  court  against  administrator  no  evidence 
of  debt  in  suit  by  same  plaintiff  against  decedent's  representative 
In  Alabama;  Bank  Comrs.  v.  Association.  TO  N.  U.  CS9,  85  Am.  St 
Bep.  648,  49  Atl.  123,  holding  where  foreign  State  distributes  among 
creditors  fund  deposited  with  It  by  corporations  for  <dolng  busi- 
ness therein,  such  creditors  can  prove  balance  only  in  home  State; 
Taylor  v.  Gray,  59  N.  J.  Eq.  630,  44  Atl.  672,  holding  directors  of 
New  Jersey  corporation  paying  compromise  Judgment  In  New  York 
ault  bad  lien  on  New  York  property  of  corporation  In  receiver's 
hands;  Evans  v.  Pease.  21  B.  I.  189,  42  Atl.  507.  sustaining  power 
of  equity  court  to  appoint  ancillary  receiver  for  foreign  corporation 
and  of  receiver  to  sue  in  own  name  on  chose  In  action;  dissenting 
opinion  in  Chesapeake  &  Ohio  By.  v.  Swayze,  60  N.  J.  Bq.  432.  47 
AtL  33,  majority  holding  New  Jersey  court  appointing  receiver  for 
transportation  company  may  restrain  Virginia  corporation  from 
attiichtDg  vessels  under  Virginia  Judgment. 
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(XI,  1217).    MlicellaDeoua. 

Cited  In  St  Lawrence  Ci>.  r.  Holt,  SI  W.  Ts.  SSI,  41  8.  E.  SS6. 
holding  decree  diesolTlng  iDjanctlon  restrain]  og  sole  on  groond 
tbat  third  parties  claimed  land  finally  adjudicates  lack  of  Interest 
In  sncb  [taitlea. 

1«  V.  8.  273-278.    Not  cited. 

140  U.  S.  278-2SD.  35  L.  SOS.  IN  BE  WOOD. 

SrL  I  <XI,  1218).    Negro  not  entiUed  to  mixed  Jury. 

See  notes,  87  Am.  St.  Rep.  185.  189. 

SfL  4  (XI,  1219).    Habeas  corpns  cannot  obstrnct  Btate  procedure. 

Approved  Is  Minnesota  v.  Bnudage,  ISO  U.  S.  S02.  45  L.  e41,  21 
8np.  Ct  466,  refusing  application  for  habeas  corpus  to  release  per- 
son tmpHsoned  under  Judgment  of  Minneapolis  court  on  ground  of 
unconstitutional  law,  where  Btate  remedy  nnused;  Anderson  v. 
Elliott,  101  Fed.  613,  dlecharglng  United  States  marshal  from 
arrest  by  State  authorities  for  force  naed  In  executing  process  of 
Federal  court,  placing  litigant  In  possession. 

fiyl.  S  (XI,  12101.    Writ  of  error  before  habeas  corpus. 

Approved  In  Davis  v,  Burke,  179  U.  S.  402,  45  L.  251,  21  Sup.  CL 
211,  refusing  to  interfere  wltb  sentence  of  Idaho  court  on  ground 
of  Invalidity  of  statute  when  question  not  raised  In  State  court. 

140  U.  3.  291-298,  35  L.  510,  IN  RE  JUGIRO. 

SyL  1  (XI,  1220).    Appeal  from  dealal  of  habeas  corpus. 

Approved  In  BIythe  Co.  v.  Hinckley,  111  Fed.  838.  holding  In 
eQulty  bill  of  review  must  be  filed  within  the  six  months  allowed 
for  taking  appeal  to  Circuit  Court  of  Appeals. 

SyL  2  <XI,  1220).    Bev.  Stat,  t  T66,  restraining  State  conrta. 

Distinguished  In  In  re  Strauss.  123  Fed.  332.  holding  nnder  Rev. 
Stat,  1  776,  allowance  of  writ  ot  habeas  corpus  to  test  validity  of 
preliminary  commitment  of  suspected  fugitive  by  magistrate  nO' 
bar  to  extradition  proceedings. 

SyL  6  {XI,  1220).    No  right  to  Jury  of  own  race. 

See  notes,  87  Am.  St.  Rep.  185,  188,  I8&. 

(XI,  1220).    Miscellaneous. 

Cited  in  Burget  v.  Robinson,  123  Fed.  265.  holding  effect  of  order 
of    Circuit    Court    of    Appeals    staying    mandate    after    Judgment 
indefinitely  Is  to  restrain  Jurisdiction  in  that  court 
140  n.  S.  298-304,  35  L.  481,  ROGERS  v.  DDRAl^T. 

SyL  2  (XI,  1221).    Illinois  — Checks  as  bills  of  exchange. 

Approved  In  German  Bank  v.  Beatrice  Bank,  63  Nebr.  248,  88  N. 
W.  481,  holding  local  bank  check  is  bill  of  exchange  and  formal 
protest  for  nonpayment  proper,  hence  notary  may  recover  fees. 


izcubyCoOgIc 


109  NotM  on  U.  8.  Beports.        140  U.  S.  301-334 

140  U.  S.  30i-31S,  S6  L.  473.  HUMPHREYS  T.  McKISSAGH. 

S7L  2  (XI,  1221).  Stockbolder  cannot  Incumber  property  con- 
trolled by  officers. 

Approved  tn  Stewart  t.  Pierce,  116  Iowa,  751,  89  N.  W.  240,  hold- 
ing erroneouB  order  of  conrt  In  winding  np  corporation  (or  Bale  of 
propert7  of  another  corporation,  all  of  stock  therein  being  held 
by  that  disBolved;  Keith  Co.  t.  OgalaUa  Power,  etc.,  Co.,  64  Nebr. 
3T,  80  N.  W.  376,  holding  Invalid  bond  of  defendant  to  secure  per- 
formance of  contract  for  constructing  Irrigation  plant,  where  town 
commissioners  had  authority  only  to  contract  with  promoter  per- 
sonally: Baker  r.  Bank.  63  Nebr.  806,  93  Am.  St  Rep.  487,  89  N. 
W.  270,  holding  bank  Indorsee  of  note  not  barred  from  recoveiy, 
because  cashier  knew  of  accommodation  nature  of  note;  Aransas 
Pass  Harbor  Co.  t.  Uanning,  91  Tex.  662,  63  S.  W.  629,  holding  In 
absence  of  creditors  consent  of  directors  and  stockboldera  suf- 
ficient authorization  for  transfer  of  property  by  president 

SyL  4  (XI,  1221).    Appurtenance  is  Incident  to  principal. 

Approved  In  Chicago,  etc.,  R.  B.  y.  McQulre,  31  Ind.  App.  114,  6S 
S.  EL  033,  holding  mortgage  covering  after  acquired  property  con- 
nected with  railway  did  not  attach  to  land  bought  and  leased  to 
barber  and  grocer  to  prevent  sale  under  Judgment;  Lawrence  v. 
Henneaay,  165  Mo.  670,  65  S.  W.  719,  holding  contract  to  seU  gas 
plant  and  franchise  to  run  same  fulfilled  by  deed  conveying  plant 
"  with  all  rights,  privileges  and  appurtenances." 

SyL  5  (XI.  1222).  "  AppurteoADce "  Includes  property  Indispen- 
sable to  road. 

See  81  Am.  St  Bep.  764,  note. 
140  U.  S.  316-334.  35  L.  419.  LENT  v.  TILLSON. 

SyL  1  PSI,  1222).    Tax  law  providing  hearing  due  process. 

Approved  In  Glldden  v.  Harrington,  180  U.  S.  259,  23  Sup.  Ct  576, 
47  L.  801,  upholding  Massachusetts  statute  for  assessing  personal 
property  held  In  trust  to  trustee  requiring  aaaessors  to  give  public 
notice  before  assessing  finally,  binding  parties;  French  v.  Barber 
Asphalt  Paving  Co.,  181  U.  S.  340,  45  L.  S8S,  21  Sup.  Ct  631.  ap- 
holding  apportionment  of  entire  cost  Of  street  pavement  upon 
abutting  lots  according  to  frontage  after  publication  of  notice; 
CampbellsvlUe  Lumber  Co.  v.  Hubbert,  112  Fed.  721,  upDoldliv 
Ky.  act  February  27.  18S2,  providing  that  tax  commissioner  shall 
file  list  and  give  three  weeks'  pabllafaed  notice  thereof;  Citizens' 
8av.  Bank  v.  Greenburgb,  173  N.  Y.  230,  65  N.  E.  9SS,  upholding 
Laws  1892,  chap.  493,  providing  that  County  or  Supreme  Court 
may  on  petition  post  notice  when  application  shall  be  made  for 
selection  of  new  road.    See  04  Am.  St  Bep.  622,  note. 

SyL  3  (XI,  1222).    Legislature  sole  Judge  of  property  benefited. 

Approved  Id  Barber  Asphalt  Pav.  Co,  v.  French,  158  Mo.  554,  58 
S.  W.  941,  upholding  assessment  for  paving  street  levied  against 
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abutting  lots  according  to  frontage;  King  t.  Portland,  38  Or.  416, 
63  Pac.  5.  upholding  Or.  Sese.  Laws  1S98,  p.  150,  authorising  coun- 
cil to  make  street  Improvementa,  apportioning  one-half  cost  of 
street  to  abutting  lots. 

SyL  4  (XI,  1223).    Federal  coarta  follow  State  constmctlon. 

Approved  in  HIbben  r.  Smith,  191  IT.  8.  325,  24  Snp.  Ct  91, 
bolding  binding  on  Supreme  Court  holding  of  highest  State  court 
that  ovnersblp  of  abutting  property  by  one  of  board  of  assessors 
did  not  vitiate  assessment 

140   n.   S.  334-S43,  85   L.   446,   ESSEX,   ETC.,    ROAI>   BOARD  v. 
BKINKLE. 

ByL  1  (XI,  1223).    State  law  discharging  assesament  valid. 

Approved  In  New  York,  etc.,  Ins.  Co,  v.  Board  of  Oomrs.,  109 
Fed.  137,  upholding  Rev.  Stat  Ohio,  |  2SS4c  requiring  county  Issu- 
ing bonds  for  purchase  at  armory  site  and  erection  of  armory  to 
pay  same  though  courts  declared  bonds  void;  Flock  v.  Smith,  65 
N.  J.  L.  226,  47  AtL  442,  upholding  N.  J.  act  March  30,  1886,  pro- 
viding additional  means  for  collection  of  taxes  by  sale  of  lands. 

Distinguished  In  Weston  v.  Ralston,  48  W.  Ta.  191,  36  S.  E.  4K>, 
holding  there  can  be  no  adverse  possession  against  public  ease- 
ment in  street 

SyL  2  (XI,  1223).  Public  roads  board  merely  govemmentat 
agency. 

Approved  In  Steele  County  v.  Ersklne,  98  Fed.  219,  upholding 
N.  Dak.  Acta  1895,  p.  43,  validating  contracts  for  transcribing 
records  which  were  previously  ultra  vires;  Browne  v.  Turner,  176 
Mass.  15,  66  N.  E.  971,  bolding  lease  to  railway  company.  Including 
subways  wtilch  commissioners  mlgtit  construct,  not  impaired  t>y 
repcBllng  authority  to  build,  and  designating  new  tunnel  for  the 

140  U.  S.  844-359,  35  L.  413,  MARSH  v.  NICHOLS. 

Syl.  2  (XI,  1224).  State  decision  not  Involving  patent  validity 
nonrevlewable. 

Approved  in  Ceij  v.  Griffln,  113  Fed.  082,  holding  Bult  to  Bet 
aside  contract  for  sale  of  patent  Involves  no  Federal  qnestlon; 
McMullen  v.  Bowers,  102  Fed.  496,  bolding  suit  by  licensor  of 
patent  to  forfeit  dredge  maclilnery  used  outside  license  territory 
and  for  Infringement  from  sucb  use  not  Federal  in  nature;  Kurtz 
v.  Strauss,  100  Fed.  801,  holding  bill  by  patent  owner  for  specific 
performance  of  contract  for  manufacture  of  automatic  brake  and 
fender  and  for  cancellation  of  forged  assignment  of  part  wltbln 
State  Jurisdiction. 

Distinguished  In  Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co., 
185  n.  S.  2S6,  46  L.  913.  22  Sup.  Ct.  682,  holding  anit  by  licensee 
against  patentee  and  third  person  setting  up  title  nnder  Uceosee 
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and  ttWeglag  Infringement  arlaea  under  patent  laws;  Attaerton  Uacb. 
Co.  T.  Atwood-MorrfBon  Co.,  102  Fed.  955,  bolding  salt  for  Injunc- 
tion and  for  damages  for  tufringement  wltbln  Glrcnlt  Coart  Juila- 
dlcUon,  ttiongli  also  InTolvIng  ownersUp  of  patent 
140  U.  8.  360-370,  3S  L.  453,  THE  K.  A.  PACKER. 

87].  S  (XI,  1224).    Rerlewlug  Circuit  Court'B  refusal  to  find  facts. 

Approved  iu  Rehberg  r.  Qrelser,  24  Mont.  493,  S3  Pac.  43,  bold- 
tng  queetlon  whether  evidence  sufficient  to  Bustain  verdict  ts  oua 
of  law  error  In  which  mnat  be  set  out  In  speclflcaUons  of  error. 

87L  6  (XI,  12251.    Court  notices  only  rules  or  record. 

Approved  In  Smith  v.  Shakopee,  97  Fed.  975,  holding  Admiralty 
Courts  will  not  Judicially  notice  lighthouse  board  regulatious. 

DistingQlshed  in  Smith  v.  Shakopee,  103  Fed.  241,  holding  Ad- 
mlraltr  Courts  will  take  Judicial  notice  of  lighthouse  board  regula- 
tlona  made  on  aatborlty,  preccribing  number  and  kinds  of  Ugbte. 

(XI,  1224).    Miscellaneous. 

Cited  m  The  Rob«t  W.  Parsons,  191  U.  8.  32,  upholding  admiralty 
Jurisdiction  over  suit  In  rem  for  repairs  to  Brie  canal-boat  made 
In  home  port;  Powers  v.  United  States,  119  Fed.  5GS,  reversing  Judg- 
ment and  ordering  new  trial  where  special  findings  of  court  in  trial 
without  Jury  Included  only  probative  facta. 
140  n.  8.  371-106,  35  L.  42S.  HARDIN  T.  JORDAN. 

SjL  a  (XI,  1225).    Meander  lines  do  not  limit  grant 

Approved  In  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  458,  459,  460, 
461.  23  Sup.  Ct  651.  652.  47  L.  1137.  1138,  holding  patents  of 
United  States  to  Indiana  under  act  September  2S,  1850,  o(  whole 
of  fractional  sections  euumerated  In  government  plat  conveyed 
submerged  portions:  Murphy  v.  Klrwan,  103  Fed.  109,  holding 
where  government  has  surveyed  and  sold  townsblp  of  public  land 
bordering  on  lake,  land  department  cannot  sell  lands  betwuen 
meander  line  and  lake;  Albany  Bridge  Co.  v.  People.  197  111.  204, 
64  N.  E.  352.  holding  where  field  notes  of  survey  of  fractional  town- 
ship bordering  Mississippi  showed  meander  line  but  gOTemment 
plat  showed  river  as  boundary.  latter  controlled;  Hanson  v.  Itlce, 
88  Minn.  279,  92  N.  W.  983,  holding  where  meander  line  Is  not 
boundary  of  fractional  lots,  contiguous  owners  own  land  between 
line  and  sbore  as  If  accretion;  McDade  v.  Bossier  Levee  Board.  109 
La.  630,  631.  33  So.  630,  holding  swamp  land  grants  to  Louisiana, 
1$49-1&'W,  passed  sections  selected  In  entirety  unaffected  by  sub- 
mergence by  lake. 

Dlstiognlsbed  in  McCrath  v.  Myers,  126  Mich.  215,  85  N.  W.  716, 
balding  purchase-money  mortgage  discharged  by  vendor's  failure 
to  convey  good  title  to  vendee,  according  to  provisions  therefor  In 
mortgage;  Security  Land,  etc.,  Explor.  Co.  v.  Burns.  87  .Miim. 
101.  01  N.  W.  306,  94  Am.  St  Rep.  689,  boldlug  where  fractional 
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lotB  are  bounded  on  goveniinent  plat  by  meander  Hne,  where  no 
lake  ever  existed  tbere,  such  line  EOTems;  Frencb  Live  Stock  Co. 
T.  Springer,  3S  Or.  824,  58  Pac.  103,  104,  sustaining  Instruction 
where  plalutH  claimed  by  reliction  lands  beyond  meand^  llne^ 
that  line  not  conclusive  of  lake,  and  if  no  lake  to  And  for  defendant; 
dissenting  opinion  In  Kean  t.  Calumet  Canal  Co.,  100  U.  S.  488,  498, 
23  Snp.Ct  663,  667,  majority  holding  Federal  patent  to  Indiana  under 
swamp  land  act  1850,  of  "whole  of  fractional  secUans"  referring 
to  government  plat,  conveyed  submerged  portions. 

SyL  4  (XI,  1226).    Tide-water  grants  to  bigb-water  marlc 

.Approved  In  Illinois  Cent.  B.  R.  v.  Cblcago,  176  V.  S.  660,  44  L. 
627.  20  Sup.  Ct  614,  holding  submerged  lands  along  shore  of  Lake 
Michigan  not  Inclnded  fn  grant  to  Iltlnois  Central,  of  lands,  waters 
and  material  of  State;  McBalne  t.  Johnson,  15B  Mo.  2S&,  BS  B.  W. 
1034,  upholding  Instruction  In  ejectment  by  riparian  owner  to 
recover  Island  claimed  as  accretion  and  under  patent,  predicating 
vight  as  riparian  owner  If  accretion  and  patentee  otberwlse;  Hinck- 
ley V.  Peary,  22  Utah,  26,  60  Pac.  1013,  holding  conveyance  of  land 
borderlog  lake  conveys  same  subject  to  gains  or  loBBes  by  accre- 
tion or  reliction;  Washougai  Transp.  Co.  v.  Dalles,  etc.,  MIn.  Co., 
27  Wash.  407,  68  Pac.  77,  holding  defendant  claiming  under  Federal 
grant  of  land  bordering  river  prevails  over  defendant's  claim  nnd» 
State  grant  of  shore  lands  where  originally  no  shore  lands. 

Distinguished  in  dissenting  opinion  In  Kean  v.  Calumet  Canal 
Co.,  100  D.  8.  480,  493,  BOl,  23  Sup.  CL  660,  868.  670,  47  L.  1145,  1151, 
1153.  majority  holding  Federal  patent  to  Indiana  under  act  Septem- 
ber 28, 1850,  of  whole  of  fractional  sections  on  government  plat,  con- 
veyed submerged  portions. 

SyL  5  (XI.  1226).     State  controls  tide  water  and  snbmerged  land. 

Approved  In  Holman  v.  Hodges,  112  Iowa,  717.  84  N.  W.  051, 
holding  Island  arising  In  navigable  river  and  subsequently  Joined 
to  riparian  land  not  property  of  riparian  owner, 

SyL  7  (XI,  1226).     Blparlan  rights  governed  by  local  law. 

Approved  In  Hardin  v.  Sbedd,  100  TJ.  S.  518,  510.  520,  521,  523, 
23  Sup.  Ct  685,  686,  47  L.  1157,  holding  ander  Illinois  law  convey- 
ance of  upland  bordering  on  nonnavlgahle  lake  does  not  carry 
adjoining  submerged  land;  Mobile  Transportation  Co.  v.  Mobile, 
187  U.  S.  485,  487,  23  Sup.  Ct.  173,  47  L.  271,  holding  Ala.  e<7t 
January  31,  1867,  granting  to  city  Mobile  shore  under  navigable 
water  In  city,  did  not  violate  riparian  owners'  rights;  Illinois  Cent. 
R.  H.  T.  Chicago,  178  U.  S.  859,  44  L.  627,  20  Sup.  Ct  514,  holding 
submerged  lands  on  Lake  Michigan  shore  did  not  pass  under  grant 
to  Illinois  Central;  In  re  Valley,  118  Fed.  984,  holding,  under  Iowa 
law  and  decisions,  deed  to  lands  bordering  on  nonnavlgable  stream 
onder  Federal  survey  pass  land  between  meander  line  and  hlgb- 
water  mark;  Mobile  Transp.  Co.  v.  Mobile,  12S  Ala.  S50,  SO  So.  647, 
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holding  dtr  mar  maintain  ejectment  for  iands  granted  by  gorern- 
ment  thongh  seirient  to  government  rights  of  narlgatlon  tbereover; 
affirmed  In  1S7  D.  S.  4S5;  Carr  t.  Moore,  119  la\ra,  166.  93  N.  W. 

04,  holding  onder  Iowa  law  limiting  title  under  Federal  grants  to 
Ugh  water,  except  bj  accretloa,  boundary  not  extended  by  dtylng 
ap  of  body  of  water;  Wlddecombe  t.  Chiles,  173  Mo.  206,  73  8.  W. 
447,  96  Am.  St  Bep.  — ,  boldlng  where  strip  of  unpatented  land 
adjoining  defendant  washed  away  and  rebuilt  adding  macb  more 
thereto,  plalndff  patenting  strip  cannot  claim  defendant's  accretion; 
De  Lassns  v.  Flaberty,  164  Mo.  372,  64  S.  W.  186,  holding  accretlona 
to  mainland  still  belong  thereto  after  creek  cnts  through  them, 
Keparating  tbem  from  mainland;  Moore  v.  Parmer,  1G6  Mo.  48,  79 
Am.  8t  Rep.  514,  66  8.  W.  498.  holding  under  Mo.  act  April 
8,  1896,  conveying  river  beds  to  conntles,  connty  acquired  title  to 
island  and  accretions  thereto  superior  to  riparian  owner's  claim; 
McBalne  v.  Johnson,  165  Mo.  201.  56  S.  W.  1033,  1034,  holding 
Island  formed  on  north  side  of  MlsBOori  channel  by  recession  of 
river  becomes  property  of  north  riparian  owner,  when  patented  to 
him  by  county;  dissenting  opinion  In  Scranton  v.  Wheeler,  179  U.  8. 
179,  46  L.  143,  21  Sup.  CL  63,  holding  riparian  owner  not  entitled 
to  compensation  for  land  under  navigable  water  on  erection  thereon 
by  government  of  pier  to  Improve  navigation, 

Dlstingnlahed  In  dissenting  opinion  In  Hardin  v.  Shedd,  190  U.  S. 
620,  621,  23  Sup.  GL  686,  687,  majority  holding  under  Illlnola  law 
conveyances  of  upland  do  not  carry  adjoining  land  below  water  land 
under  nonnavigable  lake;  French  Glenn  Btoclc  Co.  v.  Springer.  IS3 
U.  S.  52,  46  L.  803,  22  Bup.  CL  366,  holding  Federal  question  pre- 
sented by  contention  in  State  court  that  proper  construction  of 
government  survey  wottid  give  plaintiff  land  claimed;  dissenting 
opinion  In  Eean  v.  Calumet  Canal  Co.,  190  U.  S.  478.  497.  498.  23 
Sup.  Ct.  66S,  ^9,  47  L.  1144,  1152,  majority  holding  Federal  patents 
to  Indiana  under  act  September  28,  1850,  of  whole  of  fractional 
sections  Included  In  guvemment  plat  conveyed  submerged  portions 
thereof. 

SyL  9  (XI,  1227).    Center  of  fresh-water  stream  Is  Ixiundary. 

Approved  in  Cocbran  v.  M..  E.  &  T.  By.  Co.,  94  Mo.  App.  478,  68 

5.  W.  368,  holding  though  grant  of  land  on  highway  presumed  to 
resch  center.  Question  of  Intent  of  grantor  of  land  on  ea^  side  of 
old  right  of  way  properly  left  to  Jury. 

DistlnguiBhed  In  dissenting  opinion  In  Kean  v.  C^umet  Canal  Co., 
190  U.  S.  498,  23  Sup.  Ot  667,  majority  holding  FedecKl-  patent  to 
Indiana  under  swamp  land  act  1850,  of  "whole  of  fractional  sec- 
tions"  on  government  plat  carried  submerged  portions. 

(XI,  1225).    Miscellaneous. 

Cited  in  Ktrwan  v.  Murphy,  109  Fed.  356,  holding  United  States 
cannot  correct  surveys  and  revoke  grants  made  ot  land  platted 
VoLIII  — 8 
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aronnd  lak^  where  plats  showed  lake  as  bonndair;  Faclflc,  etc., 
Co.  V.  Packers'  Aean.,  1S8  Cal.  636,  72  Pac.  163,  holding  right  ol 
flsherj'  In  public  waters  of  ocean  Is  pabllc  and  cannot  become  ez- 
clnalve  b^  long  nse. 
140  U.  S.  406-417,  36  L.  442,  MITOEBLL  v.  SUALB. 

S7L  1  (XI,  1228).  Single  defendant  cannot  remove  Inseparable 
salt 

Approved  in  Harre  v.  FeltoD,  102  Fed.  779,  holding  suit  against 
railroad  and  receiver  for  wrongful  death,  where  properlr  Joined  In 
State  court,  not  separable  as  to  receiver;  Bates  v.  Carpentler,  96 
Fed.  453,  holding  suit  to  quiet  title  against  nnmber  of  defendants, 
severable  as  to  each,  removable. 

S7I.  2  (XI,  1228).    Landlord  with  sole  title  mar  remove. 

Approved  In  Wlrglnan  v.  Persons,  126  Fed.  453,  holding  where 
bill  seeks  cancellation  of  deeds  of  defendant  or  decree  that  he  hold 
lands  In  trust,  he  Is  sole  necessar;  defendant  and  may  remove  suit. 

Distinguished  In  Chicago,  etc.,  Hy.  Co.  v.  Martin,  178  U.  S.  249, 
251,  44  L.  1057,  20  Sup.  Ct.  855.  85B,  holding  where  joint  cause  of 
actlou  alleged  against  railroad  and  receivers  for  wrongful  death,  all 
defendants  must  Join  in  removal. 

Syl.  5  (XI,  1229).     Rules  In  Hard.n  v.  Jordan  affirmed. 

Approved  in  Hardin  v.  Shedd,  190  U.  S.  518,  23  Sup.  Ct  6S5.  47 
L.  1157,  holding,  under  Illinois  law,  conrerance  of  land  bordering 
a  nonnavlgable  lake  does  not  convey  submerged  land;  Carothers  v. 
M'Kinley  Mln.,  etc..  Smelting  Co.,  122  Fed.  307,  holding  resident 
agent  of  foreign  corporation  serving  notice  on  plalntllT  to  vacate 
not  proper  part^  defendant  In  ejectment  against  corporation  to 
prevent  removal;  Hinckley  v,  Peay,  22  Utah,  26,  60  Pac.  1013,  hold- 
ing conveyance  of  land  bordering  a  lake  uonveys  grantor's  right  to 
lands  attached  or  to  attach  by  accretion  or  reliction. 

Distinguished  In  French  Live  Stock  Co.  v.  Springer,  35  Or.  324, 
58  Pac.  103,  104,  105,  sustaining  Instruction  where  plalntlfT  claimed 
lauds  beyond  meander  line  by  reliction,  that  line  not  conclusive  of 
lake,  and  If  no  lake,  directing  for  defendant;  dissenting  opinion  In 
Hardin  v.  Shedd,  100  U.  S.  521,  23  Sup.  CL  836,  47  L.  U58,  ma- 
jority holding,  under  Illinois  law,  conveyance  of  land  bordering  a 
nonnavlgable  lake  does  not  pass  submerged  laud;  dissenting  opinion 
In  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  476,  23  Sup.  Ct  658,  47 
L.  1143,  majority  holding  Federal  patent  to  Indiana  of  swamp  lands 
under  act  September  28,  1850.  conveying  "  whole  of  fractional  sec- 
tions," referring  to  plat,  passed  parts  submerged. 

Syl.  6  (XI,  1229).     Patent  referring  to  plat  carries  riparian  rights. 

Approved  In  Murphy  v.  KIrwan,  103  Fed.  108,  holding  where 
government  surveyed  and  platted  township  containing  navigable 
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lake  Bhovlng   meander  line,   land   departmeut  cannot  claim  Use 
Inaccnrate. 

87L  9  (XI,  122&).    Lake  not  meander  line  fU  bonndary. 

Approved  Id  Eean  t.-  Calumet  Canal  Co.,  190  U.  S.  lEtS,  459,  23 
Sup.  CL  651,  652,  47  L.  1136,  holding  Federal  patent  to  Indiana, 
onder  act  September  28,  1850,  conveflng  "  whole  of  fractional  sec- 
tlone"  Included  In  plat  convened  balance  beneath  navigable  water; 
French  Live  Stock  Co.  v.  Springer.  36  Or.  324,  58  Pac.  105,  sustain- 
ing Instruction  to  And  for  defendant  If  no  lake  where  plaintiff 
claimed  b;  reLctlon  beyond  meander  line. 

DlBtlnguIahed  In  Schloflser  v.  Hemphill,  118  Iowa,  456.  90  N.  TT. 
842,  holding  where  plaintiff's  lots  bounded  by  meander  line  and  land 
beyond  conveyed  to  State,  no  water  being  along  line,  such  line 
was  bonndair;  Security  Land,  etc.,  Esplor.  Co.  v.  Burns,  87  Minn. 
104.  91  N.  W.  306,  94  Am.  St  Rep.  689.  holding  meander  line  gov- 
erns fractional  tots  where  they  appear  to  abut  on  water  which 
never  existed  along  such  line. 

(XI,  1228).    MIecellaneoas. 

Cited  In  Klrwan  y.  Uurphy.  100  Fed.  355.  holding  United  States 
cannot  correct  surrey  of  land  around  lake  and  revoke  patents  based 
on  plat,  after  patentees  bad  sold  to  purchasers  relying  thereon. 
140  U.  S.  417-424,  36  L.  501,  INOCK  TING  v.  UNITED  STATES. 

SyL  1  (XI,  1229).  Inherently  Improbably  uncontradicted  testi- 
mony not  controlling. 

Approved  In  United  States  v.  Lee  Hnen,  118  Fed.  4S6,  46T,  458, 
459.  460,  4G2.  affirming  decision  of  commissioner  ordering  deporta- 
tion of  Chinese  where  claim  of  citizenship  not  upheld  by  satisfac- 
tory evidence;  United  States  v.  Leung  Sam,  114  Fed.  703,  sustain- 
ing finding  of  United  States  commissioner  that  Chinese  was  not 
lawtally  In  United  States;  Woey  Ho  v.  United  States,  109  Fed.  SOC^ 
affirming  Judgment  remanding  woman  to  China.  wher6  all  evidence 
Id  her  favor  wbb  from  Chinese,  some  of  which  was  of  Improbable 
nature;  PodolskI  v.  Stone,  186  III.  548,  58  N.  E.  342.  holding  suIH- 
clent  evidence  of  collusion  that  Judgment  creditor  received  Judg- 
ment note  In  payment  of  previous  note  Just  prior  to  assignment,  and 
that  debtor  confessed  Judgment  thereon. 

Syl.  2  (XI,  1230).  Improbable  testimony  warrants  denial  of 
citizenship. 

Approved  in  United  States  v.  Sing  Lee,  125  Fed.  02S,  afHrmlug 
com  miss  loner's  finding  that  Chinese  appellant  was  imlawfully  In 
United  States,  evidence  though  uncontradicted  seeming  to  warrant 
finding;  Coey  v.  DarkncU,  25  Wash.  525.  60  Pac.  T02.  upholding 
lower  court's  permission  to  cross-examine  as  to  value  of  growing 
crops,  witnesses  testifying  that  plalntlCF  promised  to  credit  on  note 
value  of  such  growing  crops. 
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140  D.  S.  424-428,  35  L.  [>03,  WAN  8HINO  t.  UNITED  STATES. 

Sjh  1  CKI,  1230).    Exclusion  act  contemplatee  deporting  laborers. 

Dlstlnpilslied  In  United  States  t.  One  Lim,  176  U.  8.  468.  44  L. 
648,  20  Sap.  Ct  419,  holding  wite  and  minor  cbJldren  of  CtHnese 
mercbant  domiciled  la  United  States  may  enter  under  act  18S4 
wltboDt  certificate. 

Sri.  2  (XI,  1230J.    CertlQcate  prerequUlte  to  right  to  land. 

Approved  In  Li  Sing  v.  United  States,  180  U.  S.  488,  45  L.  636, 
21  Sup.  Ct.  4S0,  boldlng  admission  of  Chinese  by  customs  officer 
on  Chinese  consular  certificate  not  final  to  preclude  commission- 
er's examination  of  Qnestlon;  United  States  t.  Tuck  Lee,  120  Fed. 
B92,  holding  Chinese  laborer  departing  without  penalBsion  of  cns- 
toms  officer,  from  undesignated  place,  and  returning  through  un- 
designated place,  liable  to  deportation  regardless  of  certificate;  Uar 
Blng  Gney  t.  United  States,  97  Fed.  580,  holding  under  23  StaL 
lis,  117,  requiring  Chinese,  not  laborers,  to  procure  certificate, 
Chinese  received  without  such,  subject  to  deportation. 
140  U.  S.  428-435,  36  h.  470,  HIGGINS  v.  KEUFPBL. 

87I.  1  (XI,  1231).    No  copyright  for  mere  label. 

Approved  In  Courier  Llth.  Co.  v.  Donaldson  LItti.  Co.,  104  Fed. 
995,  holding  lithograph  prints  used  solely  for  advertising  not  wltiiln 
protection  of  copyright  laws. 

Syl.  3  (XI,  1231).    Strict  compliance  with  statute  for  injunction. 

Approved  In  Bdward  Tliompaon  Co.  v.  American  Law  Book  Co., 
119  Fed.  220,  holding  In  acUon  under  Rev.  Stat.,  g  4964,  for  In- 
fringement of  copyright,  plaintiff  must  allege  record  of  title  tbougta 
deliver;  for  record  prima  fade  evidence  thereof;  Mlffiln  v.  Dutton, 
107  Fed.  710,  holding  Insertion  of  name  "Ilcknor  &  Fields"  In 
magazine  numbers  did  not  satisfy  copyright  statutes  altbongh  tbey 
be  agents  for  Mrs.  Stowe,  the  authoress. 

140  U.  8.  435-145,  35  L.  458,  OLEESON  v.  VIRGINIA.  ETC..  E.  B. 
CO. 

Syl.  1  (XI,  1231).    Landslide,  ordinary  rain,  not  act  God. 

Approved  In  Sanders  v.  Coleman,  97  Va.  694,  34  8.  B.  622,  hold- 
ing nonperformance  of  marriage  contract  excused  by  defendant's 
nooculpable  contraction  of  urinary  disease  requiring  abstinence 
from  marital  relations. 

Syl.  2  (XI,  1231).    Railroad  must  guard  against  landslides. 

Approved  In  Railroad  v.  Kuhn,  107  Tenn,  111,  112,  113,  128,  64 
S.  W.  203,  207,  boldlng  showing  of  broken  rail  and  derailment  of 
train  establishes  prima  facie  case  requiring  defendant  to  show  due 
care;  Fairingtoo  v.  Rutland  R.  R.,  72  Vt  26,  47  AtL  172,  boldlng 
question  whether  railroad  sued  for  burning  plalntifTi  buildings  used 
reasonable  precautions  against  such  Injury    for  Jury. 
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ByL  S  (XI,  1231).    Injni?  prima  facie  proves  negligence. 

ApproTed  In  Whitney  v.  New  York,  etc.,  R.  R.  Co..  102  Fed.  852, 
holding  carrier's  negligence  prima  facte  shown  by  passenger's  In- 
jury throngb  derailment  of  car;  St.  Louis,  etc.,  R.  B.  t.  Burrows, 
S2  Kan.  96,  61  Fac.  441,  boldlng  showing  of  Injury  from  sudden 
stopping  of  train  when  plaintiff  rose  to  spit  In  stove,  prima  facie 
estabUsbes  negligence. 

Distinguished  In  Patton  t.  Texas  &  P.  R.  B.  Co.,  179  D.  8.  663,  45 
L.  S04,  21  Sup.  Ct  2TT,  holding  no  presumption  of  carrier's  negli- 
gence arises  from  Injnry  to  servant,  and  where  engineer  cleans  en- 
gine without  waiting  for  Inspection  he  cannot  recover;  Bryce  v. 
Southern  By.  Co.,  122  Fed.  713,  boldlng  allegation  of  Injury  from 
derailment  of  train  raises  no  presumption  of  negligence  against 
engineer  and  conductor,  to  defeat  railroad's  removal. 

SyL  4  (XI,  1231).    Qerk  not  risking  defects  In  road. 

Distinguished  Id  Baltimore  A  Ohio,  etc..  By.  v.  Tolgt,  176  U.  8. 
518,  44  I-  668,  20  Sup.   Ct  392,  holding  express  messenger  not 
passenger  wltbln  public  policy  rule,  and  precluded  by  contract  from 
recovering  for  Injury. 
140  IT.  S.  445-153,  85  L.  493,  LBWISBUBG  BANE  v.  SHBF-PBT. 

SyL  1  (XI.  1232).    Rehearing  application  next  term  too  late. 

Approved  In  In  re  Ives,  111  Fed.  497,  holding  Bankraptcy  Court 
has  no  power  to  vacate  Judgment  where  application  not  made  in 
term  when  Jndgmcnt  rendered;  Sllnglnff  v.  Gainer,  49  W.  Ta.  11, 
37  S.  E.  773,  holding  petition  of  person  of  same  name  as  Intended 
defendant  filed  after  final  decree  too  late. 
140  n.  8.  403-480.  36  L.  581,  IN  BB  BOSS. 

SyL  3  (XI,  1232).    Jury  guaranty  inapplicable  to  consular  courts. 

Approved  in  Hawaii  v.  Manklcbl,  190  U.  8.  220,  23  Sup.  Ct  782, 
47  L.  1024.  holding  30  Stat,  at  Large,  760,  accepting  cession  of 
Hawaii,  did  not  extend  constitntlonal  Jury  system  to  Island;  Downes 
V.  BldweU,  182  U.  8.  269,  293v  46  L.  1089,  1101,  21  Sup.  Gt  780,  789, 
upholding  Foraker  act  April  12,  1900,  Imposing  duties  upon  Imports 
from  Porto  BIco. 

SyL  9  (XI,  1233).    Enlisting  alien  owes  temporary  allegiance. 

Approved  In  The  European,  120  Fed.  780,  holding  American  cltl- 
sens  shipping  to  South  Africa  with  horses,  receiving  transportation 
back,  are  passengers  on  return  and  may  recover  for  Improper  food; 
The  Kestor,  110  Fed.  443,  444,  upbolding  30  Stat  765,  prohibiting 
prepayment  of  wages  of  seamen  applying  to  payment  of  British 
subjects  on  British  ships  In  American  waters. 

SyL  11  (XI,  1233).    Acceptance  of  pardon  Is  binding. 

Approved  In  In  re  Conditional  Discbarge  of  Convicts,  73  YL  423, 
51  AtL  13,  boldlng  convict  accepting  governor's  conditional  dis- 
charge subject  to  apprehension  on  governor's  warrant. 
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pti,  1232).    Ulscellaneons. 

Cited  In  Tbe  Budora,  110  Fed.  432,  holdiog  30  Stat  703,  prevrat- 
Ing  prepayment  ol  seamen's  wages.  Inapplicable  to  salt  by  crew 
agnlnst  British  reaael  to  recover  wages. 

140  U.  8.  481^93.  36  L.  521,  CLAKK  THREAD  CO.  T.  WILLIMAN- 
TIC  LINEN  CO. 

SyL  3  (XI,  1233).    Prior  patent  must  precede  Invention. 

Approved  Id  Betteodorf  Patents  v.  J.  R.  Little  Metal  Wbeel  Co., 
123  Fed-  43fi,  holding  teBtimonj-  ttiat  fire  occurred  twelve  years 
before  and  about  a  moDth  prior  he  made  Invention,  insufficient  to 
sbow  anticipation  ol  patent  asked  twenty-Qve  days  before  fire; 
Westingtiouse  Electric,  etc.,  Co.  v.  Catskill  lil.,  etc.,  Co..  121  Fed. 
S34,  boiding  void  for  anticipation  Tesia  patents,  Nob.  611,556,  511,660. 
for  eiectricai  apparatus,  syBtem  being  described  earlier  in  Italian 
Jonmal;  Swain  v.  Holyoke  Mach.  Co.,  Ill  Fed.  409,  holding  insuffi- 
cient  to  establish  that  use  of  patent  article  two  years  before  appli- 
cation for  patent  was  for  experiment  patentee's  sole  testimony 
twenty  years  thereafter. 

Syl.  4  (XI,  1233).    Mere  mental  conception  not  patentable. 

Approved  In  American  Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co.,  109 
Fed.  loss,  holding  fact  that  apparatus  shown  by  experiments  to  be 
adapted  for  speech  transmission  InsuQiclent  proof  that  patentee  had 
put  to  such  use,  nhere  application  disclaims  speech  transmission. 

Syl.  6  (XI,  1233J.     FlaintilT  must  sbow  prior  invention. 

Approved  in  Sacks  v.  Kupferle,  127  Fed.  670.  holding  where  com- 
plainant shown  not  to  be  original  luventoi  falls  to  prove  otherwise, 
judgment  against  bitn  In  infringement  suit  against  dealer  bare  suit 
against  manufacturer. 

140  D.  8.  493-623.    Not  cited. 

140  U.  8.  629-645,  36  L.  550,  WILLIAMS  v.  HEARD. 

SyL  5  (XI,  1234).     Section  5044  embraces  all  bankrupt's  property. 

Approved  In  Buchanan  v.  Patterson,  190  U.  8.  363,  23  Sup.  Ct 
767,  47  L.  109T,  holding  approprlaUon  of  act  March  8,  1899,  based 
on  report  of  Court  of  Claims  on  claims  to  administrators  repre8en^ 
Ing  firm  and  also  snrvlTlDg  partner,  extended  to  all  parties  repre- 
sented; In  re  SlInglufT,  106  Fed.  156,  holding  endowment  Insonace 
policy  on  bankrupt's  life  payable  to  him  on  sorvlvlng  t^m  paHes 
to  assignee  for  creditcnr. 
140  n.  S.  646-665,  35  L.  672,  IN  RB  BAHREB. 

Syl.  1  (XI.  1235).    State  police  power  Inherent 

Approved  in  Mlffert  v.  Medical  Board,  66  Eao.  720,  72  Puc.  ZGQ, 
Qpboldlng  Kan.  Laws  1901,  chap.  254,  creattns  board  medical  «x- 
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amlnen  vlth  {Mwer  to  refuse  or  revoke  license  on  ground  of 
ImmoraUtf. 

S7I-  2  (XI,  1235).  ConKreu  cannot  control  subjects  In  State's 
powers. 

Approved  in  Arkansas  t.  Kansas  &  T.  Coal  Co.,  183  U.  S.  1S9, 
46  L.  147,  22  Sup.  Ct  49,  bolding  suit  la  State  court  to  enjoin 
threatened  Importation  of  armed  men  Into  county  wbere  strike 
existed  not  removable  to  Federal  court. 

SfL  3  (XI,  1235).     Fourteenth  Amendment  leaves  States  police 

Approved  In  Iowa  v.  Seblenker,  112  Iowa,  650,  84  N.  W.  700, 
upholding  Iowa  Code,  |  4989,  declaring  floe  for  one  selling  adul- 
terated milk. 

I^L  4  (XI,  1236).  Congreaaional  nonregulatlon  means  subject 
left  free. 

Approved  In  Racine  Iron  Co.  v.  McCommons,  111  Oa.  546,  36  8.  E. 
870,  upholding  Georgia  tax  on  traveling  agents  for  nonresident 
principals,  making  executor;  contracts  for  sale  of  goods,  receiving 
tbem  in  bulk  and  distributing  same;  dissenting  opinion  In  Austin  v. 
Tennessee,  179  U.  B.  374,  45  L.  23S,  21  Sup.  Ct  144,  majority  up- 
holding Tenn.  Acts  1807,  chap.  30,  prolilblting  and  punishing  Im- 
portation or  sale  of  cigarettes  or  cigarette  paper  or  substitute. 

DIstlngnlahed  in  Atlantic  &  PaclQc  Tel.  Co.  v.  Philadelphia,  190 
U.  S.  162,  23  Sup.  Ct  818,  47  L.  999,  holding  telegraph  company 
engaged  In  Interstate  commerce  liable  for  reasonable  license  fee  Tor 
enforcement  of  local  supervision  of  poles  and  wires. 

87L  5  (XI,  1236),    LlQuor  subject  to  police  power. 

Approved  la  Shoshone  Mln.  Co.  v.  Butter,  177  n.  8.  s:s,  44  L. 
866,  20  Sup.  Ct.  727,  holding  adverse  suit  to  determine  right  to 
possession  of  mine  nnder  Rev.  Stat,  U  2325,  2326,  no'  within  Fed- 
eral Jurisdiction  unless  depending  on  construction  of  mining  laws; 
Sute  V.  Bicbox,  64  Kan.  658,  659,  68  Pac.  38,  holding  unconstitu- 
tional Kan.  I^wB  1885,  cbap.  149,  f  12,  making  It  a  misdemeanor  to 
take  orders  for  liquor  from  or  for  person  not  authorized  to  sell 
same;  State  v.  Johnson,  86  Minn.  126,  90  N.  W.  162,  upholding  con- 
viction under  Minn.  Laws  1886,  chap.  250,  for  sale  of  liquor  witliln 
State,  for  shipment  and  sale  in  Iowa;  State  v.  Blxman,  162  Mo. 
38,  62  S.  W.  837,  upholding  Uo.  act  May  4,  1899,  requiring  In- 
spection of  beer  and  malt  liquors  and  exacting  inspection  fee  there- 
for; dissenting  opinion  In  Austin  v.  Tennessee,  179  U.  8.  S87,  IB  L. 
243,  21  Sup.  Ct.  149.  majority  upholding  Tenn.  Acts  1807,  chap.  30, 
prohibiting  and  punishing  Importation,  sale,  or  distribution  of 
dgarettee,  cigarette  paper  or  Bubstltntea  therefor. 
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DlitlDgulshed  In  United  States  t.  Adams  Exp.  Co.,  119  Fed.  212, 
holding  carrier  carrying  liquor  C.  O.  D.  from  Ullnol*  to  Iowa  not 
gulltf  of  selling  liquor  in  Iowa. 

S7I-  6  (XI,  1238).    State  definitioii  of  commerce  not  controlling. 

Approved  In  Olbbs  t.  M'Neeley,  102  Fed.  B98,  npholdlng  assocla- 
tloD  of  Bhlngle  manafacturers  ho  far  sb  formed  to  prevent  over- 
prodoctlon  bj  concerted  action,  and  to  establlsb  aniform  prices  and 
grading;  Commonwealth  v.  Petranlch,  183  Maes.  219,  66  N.  B.  808, 
holding  unconstltudoDal  Mass.  Rev.  Laws,  chap.  100,  g  1,  prohibit- 
ing sale  of  liquors  without  license,  excepting  "  native  wines  "  there- 
from; dissenting  opinion  In  Austin  v.  Tennessee,  179  tJ.  S.  377,  45 
L.  239,  21  Bup.  Ut  14S,  majority  upholding  Tenn.  Acts  1897,  chap.  30, 
prohibiting  and  punishing  importation  or  dlstrlbntlou  of  cigarettes, 
poper  or  sabBtltntes  therefor. 

Syl.  7  (XI,  1236).  Congress  divests  articles  of  commercial 
character. 

Approved  In  Lottery  Case,  188  D.  8.  358.  360.  862.  23  Sop.  (X  827, 
328,  329,  47  L.  S02,  holding  carriage  of  lottery  tictete  from  one 
State  Into  another  by  express  company  Interstate  commerce  within 
prohibitory  power  of  Congress;  Hanover  Nat.  Bank  v.  Moyses.  186 
U.  S.  190,  46  L.  1120.  22  Sup.  Ct.  861,  upholding  recognition  of  local 
low  by  bankruptcy  act  July  1,  1898,  In  matter  of  exemptions,  dower 
and  priority  of  payment 

Syl.  8  (XI,  1237).    Wilson  act  ratified  State  prohibitory  laws. 

Approved  In  Lottery  Case,  188  U.  S.  361.  23  Sup.  Ct  329,  47  L. 
503,  holding  carriage  of  lottery  tickets  from  one  State  to  another 
by  express  company  interstate  commerce  within  prohibitive  power 
of  Congress;  Dututh  Brewing,  etc.,  Co.  v.  Superior,  123  Fed.  368, 
upholding  city  ordinance  requiring  all  dealers  in  llqnorB  to  obtain 
license  from  city;  Pabst  Brewing  Co.  v.  Terre  Haute,  98  Fed.  333, 
holding  unconstitutional  city  ordinance  Imposing  license  tax  upon 
each  brewery  or  agency  thereof  maintained  within  the  city,  being 
lax  on  commerce;  State  v.  Smiley,  65  Kan.  249,  69  Fac.  202,  np- 
holdlng Kan.  Laws  1807.  chap.  265,  prohibiting  antl-i-ompeUtive 
trade  agreements,  as  applied  to  grain  comblDatlons;  State  v. 
BengBcb,  170  Mo.  116,  70  S.  W.  720,  holding  under  Wilson  law,  sub- 
jecting liquor  to  local  laws,  question  of  Invalidity  of  Mo.  Laws 
1901,  licensing  manufacture  as  interference  with  Interstate  com- 
merce, cannot  arise;  Corbln  v.  McConnell.  71  N.  H.  352,  52  AtL  44U. 
holding  Wilson  law  did  not  revive  N.  H.  Pub.  Stat.  chap.  112,  |  IS, 
prohibiting  soliciting  orders  for  sale  of  liquor  outside  of  State. 

Distinguished  In  Herrlott  v.  Potter,  116  Iowa,  653,  89  N.  W.  08. 
holding  land  of  intestate  dying  after  passage  of  nuconatltntlonal 
luberltaoce  tax,  and  before  curative  amendment,  not  subject  to 
such  tax. 
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LM  V.  8.  66S-&74,  8S  L.  fil7,  NORTH  AMEBICA  INS.  GO.  T. 
HIBBRNIA  INB.  GO. 

(XI,  1238).    MlsceUiuieoiu. 

Cited  In  London,  eta,  Corp.  t.  TbotnpBon,  170  N.  T.  99,  82  N.  IL- 
1065,  boldlng  reinAorer  of  roaln  In  barrels  In  wsrebonse  not  liable 
for  loss  of  tkat  stored  in  open  yard. 

UO  U.  S.  676-6t«5,  S5  L.  518,  IN  BE  WILSON. 

SyL  4  (XI,  1238).    Insnfflcient  grand  Jury  no  around  for  discharge. 

Approved  In  Day  y.  C!onley,  170  U.  8.  680.  46  L.  388,  21  Sup.  CL 
917,  reaffirming  mle.    See  S7  Am.  St  Rep.  185,  note. 

<XI,  1238).    Miscellaneous. 

Cited  In  8bnll  v.  Barton,  58  Nebr.  743,  79  N.  W.  7S2,  holding 
statute  referred  to  by  subsequent  statute  not  rendered  Inoperative 
by  repeal. 

140  V.  a.  686-602,  85  L.  578,  IN  RB  DELGADO. 

SyL  8  (XI,  1239).    Determination  of  facta  by  Jury  unnecessary. 

Approved  in  Eldodt  v.  Territory,  10  N.  Mex.  151,  81  Pac.  109, 
holding  governor's  appointee  as  territorial  treasurer  prima  facie 
entitled  to  office,  and  mandamus  proper  to  give  possession. 

140  U.  8.  692-«09,  36  L.  643,  KNEBLAND  T.  BASS,  BTO.,  MAOH. 
W0BR8. 

SyL  2  (XI,  1239).  Conrt  directing  receiver  to  pay  operating 
expensea 

See  S3  Am.  St  Bep.  76,  uot& 

DlstiuguUhed  in  Int  Trust  Co.  v.  United  States,  27  Colo.  250,  00 
Poc.  625,  holding  court  canuot  authorize  receiver  of  coal  company 
to  prefer  Indebtedness  incurred  in  running  business. 

140  D.  S.  599-634.  35  L.  660,  UNITED  STATES  v.  DALLES.  ETC., 
BOAD  CO. 

SyL  1  (XI,  1240).  Dismissing  without  bearing  after  pleas  sus- 
tained. 

Approved  in  Flies  v.  Brown,  124  Fed.  142,  holding  where  de- 
murrer overruled  vendor  has  right  to  answer  petition  to  rescind 
sale  and  cancel  order  authorising  same;  Metcaif  v.  American  School 
F^irolture  Co.,  122  Fed.  117,  holding  facts  In  plea  set  down  for 
argument  taken  as  true. 

Distinguished  In  Olberson  v.  Cook,  124  Fed.  088,  holding  under 
Bev.  8Ut,  t  723,  Federal  court  has  no  Jurisdiction  of  suit  to  quiet 
title  where  defendant  In  posseaalon, 

SyL  2  (XI,  1240).    Laches  not  pleadable  sf^Inst  government 

Approved  In  In  re  Stoever,  127  Fed.  307,  holding  bankruptcy  act 
1898.  providing  that  claim  must  be  proved  within  one  year,  not 
binding  on  United  States;  Xoung  v.  Ghamqnlst,  114  Iowa,  122,  86 


IzcJbyCoOgIC 


140  U.  8.  034-666        Notes  on  U.  8.  Reports.  123 

N.  W.  207,  hoWtng  plaintiff  entering,  In  1887,  Inflemnlty  railway 
lands  selected  In  1878,  bat  certified  bj  govenimeat  In  1881,  not 
entitled  thereto  by  adverse  possession  In  1896. 
140  U.  S.  634-647,  35  L.  546,  MARTIN  v.  BARBOUR. 

8yl.  8  (XI,  1240>.    Assessors  omitting  oath  avoid  tax  deed. 

Approved  In  UaualiaQ  t.  Watts,  64  N.  J.  L.  474,  45  AtL  816.  tiold- 
Ing  freeholder  not  having  taken  oath  of  office  prescribed  by  N.  J. 
Pub.  Laws  1894,  p.  029,  cannot  maintain  Information  to  obtain 
possession  of  office;  Eaton  7.  Bennett,  10  N.  Dak.  349,  87  N.  W.  189, 
holding  fallnre  of  assessor  to  affix  affidavit  to  assessment  as  pre- 
scribed by  section  1551,  N.  Dak.  Laws  1687,  vitiates  taxes  and  make 
deed  based  thereon  voldBl>le. 

SyL  4  (XI,  1240).    Statutory  tax  sale  notice  strictly  required. 

Approved  In  Alexander  v.  Gordon,  101  Fed.  96,  holding  two  years' 
possession  nnder  tax  sale  void  for  failure  to  record  with  county 
clerk  as  required  by  statute  gives  no  right  against  prior  owner; 
Logan  V.  Eastern  Ark.  Land  Co.,  68  Ark.  250,  57  B.  W.  798,  hold- 
ing nnrecoi-ded  tax  sale  void  nnder  Mansfield's  Ark.  Dig.,  {  5762, 
requiring  such  "recording;  Wine  v.  Woods,  158  Ind.  392,  63  N.  E. 
760.  holalng  Told  under  Wis.  Acts  1859,  cbap.  22,  g  50,  tax  deeds 
naming  only  county  as  grantee  Instead  of  State  also  as  required. 

(XI,  1240).    MlsceUaneouB. 

Cited  In  PItre  v.  Schlesllnger,  110  La.  236.  34  So.  428,  holding 
State's  veudee  at  tax  sale  cannot  claim  prescription  of  article  233, 
La.  Const.,  where  State  continued  to  tax  former  owners  of  land; 
PItre  V.  Haas,  lid  La.  17.8,  34  So.  367,  holding  purchaser  at  tax 
sale  based  on  fraudulent  valuation  accepted  by  State  auditor  can- 
not Invoke  La.  Const.,  art  233;  Carey  v.  Caguey,  109  La.  83,  33  So. 
91,  holding  tax  purchaser  cannot  Invoke  aid  of  Statute  of  Repose, 
where  orlgtual  owner  remains  in  possession. 
140  U.  S.  647-654.    Not  cited. 

140  U.  S.  654-665,  35  L.  556,  NEW  ORLEANS  v.  LOUISIANA 
CONST.  CO. 

Syl.  1  (XI,  1241).  Uuniclpailty's  reversion  in  leased  levee  un- 
attachable. 

Approved  In  Kerr  v.  New  Orleans,  126  Fed.  924,  holding  square 
of  laud  In  New  Orleans  held  In  trust  for  public  purposes  cannot  be 
seized  to  satisfy  Judgment  against  city;  State  ex  rel.  v.  Board  of 
Levee  Comrs.,  109  La.  4ie,  33  So.  392,  holding  under  article  290, 
La.  Const,  consent  of  New  Orleans  board  of  commissioners  neces- 
sary to  build  wharves  on  riparian  lands;  Asylum  v.  New  Orleans, 
104  La.  401,  29  So.  120,  holding  city  holding  batture  property  on 
river  may  advance  landing  line  over  shoaling  bank  and  may  lease 
landing  and  batture  property  to  private  Individuals. 
140  U.  S.  665,  668.    Not  cited. 
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1«  TJ.  8.  1-18,  35  L.  631.  IN  RB  GARNET. 
87L  1  (XII,  7).  Limited  liability  of  river  veseels  ralld. 
Approved  Id  In  re  Old  Dominion  S8.  Co.,  115  Fed.  850.  bold- 
Eks  proceeding  by  sblpowQer  in  District  Court  for  limitation  of 
Uabllltf  under  Rev.  Stat,  |  4282,  if  not  previously  adjudicated, 
determlaable  by  court,  not  Jury;  People  v.  Knight,  171  N.  Y.  3fl3, 
U  N.  B.  155,  holding  cab  service  within  State,  maintained  at 
termlans  of  interstate  railroad,  not  exempt  from  taxation  under 
tiz  law,  I  184  (Laws  1896,  chap.  908). 

Syl.  i  (XII,  7).  Admiralty  Jurisdiction  to  highest  navigable 
point 

Approved  tn  Tbe  Robert  W.  Parsons,  191  U.  S.  35,  balding  Erie 
canal  connecting  navigable  waters,  commerce  tbereon  being  do- 
tDLitlc  and  forelgu,  lien  for  repairs  on  canal-boat  thereon  enforce- 
able only  In  Adoilraltj'  Courts. 

141  D.  8.  18-36,  35  L.  813,  PULLMAN'S  PALACE  CAR  CO.  T. 
PENNSYLVANIA. 
SfL  2  (XII,  8).  Personalty  taxable  where  found. 
Approved  In  Blackstone  v.  Miller,  188  U.  S.  204,  23  Sup.  CL  278, 
47  U  444,  holding  State  may  tax  tbe  transfer,  under  will  of  non- 
resident of  debts  due  the  decedent  by  Its  citizens;  Bristol  v. 
Washington  County,  177  U.  S.  144,  145,  44  L.  706,  707,  20  Sup.  Ct. 
^.  holding  nonresident's  Investments  are  subject  to  taxation 
under  lawH  of  tbe  State,  where  resident  agent  performs  all  the 
baslnesa  at  bU  office;  Coulter  v.  Weir,  127  Fed.  908,  holding  Ey. 
Stat.  1903,  I  4077  et  seq.,  Imposing  tax  on  Intangible  property  of 
corporation  not  otherwise  taxed,  not  unconstitutional  applying  to 
Interstate  express  company;  Buckgaber  v.  Moore,  104  Fed.  WSO, 
holding  war  revenue  act  1898,  S  29  (30  Stat.  464),  not  applicable 
to  bequest  of  property  unless  such.  In  absence  of  will,  were  dis- 
tributable under  Intestate  laws  ot  some  State;  Corry  v.  Baltimore, 
96  Md.  322,  53  Atl.  943,  holding  shares  of  stock  held  and  owned  by 
nonresident  of  State  In  Maryland  corporation  are  liable  to  taxation 
onder  statutes  of  said  State;  Swedish,  etc.,  Nat  Bank  v.  First 
i\at.  Bank,  89  Minn.  113,  94  N.  W.  222,  holding  place  of  perform- 
ance or  eiiforceiiu'iit  of  pledge  Is  State  where  property  Is  situated, 
and  laws  of  tbat  State  determine  Its  validity;  People  t.  Knight, 
1123] 


IzcJbyCoOgIC 


141  U.  S.  18-36  Notes  on  U.  B.  BeporU.  12* 

171  N.  T.  361,  64  N.  E.  154,  boldins  cab  eerrlce  witbia  StAte,  maln- 
talnpd  at  termlniiB  of  InterBtate  railroad,  not  exempt  from  taxation 
nndOT-  tax  lav,  1  1S4  (Laws  1896.  chap.  90S). 

8j\.  3  (XII,  8).    Interstate  personalty  taxable  by  Stat& 

Approved  In  Atlantic,  etc..  Td.  Co.  T.  Phlladelpbia,  190  V.  S. 
163,  23  Snp.  GL  818,  47  L.  999,  bolding  telegrapb  company,  tbongb 
eogaged  In  Interstate  commerce,  may  be  taxed  by  municipality 
regarding  snperrlalon  of  Its  poles  and  wires;  Union  Refrigerator 
Transit  Co.  t.  Lynch,  177  U.  8.  1S2,  44  L.  710,  20  Snp.  Ct  632,  hold- 
ing State  may  tax  averase  number  of  refrigerator  cars  used  by 
railroad  within  State  owned  by  foreign  corporation  with  office 
elsewhere;  Tost  v.  Lake  Erie  Transp.  Co.,  112  Fed.  747,  748,  hold- 
ing interstate  or  foreign  commerce  vessels,  registered  under  Fed- 
eral laws,  with  name  of  port  on  stem,  nnder  Rev.  Stat..  |  4178, 
bave  situs  for  taxation  at  home  port;  Citizens'  Bt.  R.  R.  Co.  t. 
Common  Council,  125  Mich.  S88,  85  N.  W.  102,  holding  processes 
by  which  assessors  arrived  at  value  of  street  railroad  are  Imma- 
terial, regarding  validity,  where  property  is  honestly  worth  assess- 
ment; State  V.  Canda  Cattie  Car  Co.,  8S  Minn.  460,  89  N.  W.  67, 
holding  chapter  160.  Laws  1897,  imposing  2  per  cent  tax  upon 
property  engaged  In  Interstate  commerce,  same  not  being  nnltorm 
rate,  violates  section  1,  article  8,  of  State  ConBtltutlon;  dissenting 
opinion  in  Jackson  v.  Cori>oratlon  Commission,  130  N.  G.  420,  42 
S.  B.  135,  majority  holding  assessment  of  realty  of  railroad  In 
1900  cannot  be  used  In  determining  valuation  of  franchise  nndn" 
Pub.  Laws  1901,  chap.  7,  |  50,  the  assessments  being  different. 

Syl.  4  (XII,  9).  State  taxation  proxK>rt]onal  railroad  mileage 
valid. 

Approved  In  AUen  v.  Commonwealth.  98  Ta.  84,  84  S.  B.  982, 
holding,  under  act  February  14,  1808  (chap.  342,  |  8,  par.  2),  makes 
shares  of  stock  of  all  corporations,  held  by  residents  of  State,  tax- 
able, same  not  conetltntlng  part  of  capital. 

Syl.  S  (XII,  10).    Property  In  transit  not  taxable  by  State. 

Approved  In  Eldman  v.  MarUnez,  184  U.  S.  CS2,  46  L.  701,  22 
Snp.  Ct  S17,  holding  American  securities  passing  partly  under 
will  executed  abroad  by  nonresident  alien,  and  Intestate  laws  of 
Spain,  not  subject  to  Inheritance  tax  act  June  13,  1898,  |  29;  Fair- 
bank  V.  United  States,  181  U.  B.  306.  45  L.  872,  21  Snp.  Ct.  667, 
holding  act  of  Congress  June  13,  1808  (30  Stat  at  Large,  «>1, 
chap.  448),  I  6,  Imposing  stamp  tax  on  foreign  bQls  of  lading,  bting 
In  effect  tax  on  exporta.  Is  unconstitutional;  In  ro  Appeal  of  Union 
Task  Line  Co.,  204  111.  350,  68  N.  B.  605,  holding  cars  of  foreign 
corporation  —  not  railroad  —  being  In  transit  through  Illinois,  are 
Instrumeots  of  Interstate  commerce,  not  taxable  except  in  home 
State;  Foster,  etc.,  Co.  v.  Caakey,  66  Kan.  604,  72  Pac.  270,  hoW- 
Ing  capital  stock  of  foreign  coiporation,  tbongb  doing  extensive 
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bnslDen  In  Kaosas,  not  being  within  Jurisdiction  of  State,  not 
■abject  to  taxation  tliereiii. 

(XII,  S).    MlBcdlaneoUB. 

Cited  In  Dooler  t.  Feaae,  180  U.  8.  129,  45  L.  4S9,  21  Sop.  CL 
330,  boldlng  Federal  conrta  wlU  follow  law  of  Illinois  wblcb  pro- 
UbJta  owner  of  personall;  to  Bdl  same  and  contlnne  in  poBseaalon, 
(rerentlng  attachment  by  creditors. 
141  U.  8.  aS-3».    Not  cited. 

141  U.  8.  40-47,    as    li.    628,    MAB8ACHUSBTTS    ▼.    WESTERN 

UNION  TEL.  CO. 

87L  1  (XII,  10).    Property  within  State  though  Interstate  taxable. 

Approved  In  Atlantic  ft  Pacldc  Tel.  Co.  v.  Philadelphia,  l&O  U.  8. 

IBS,  23  Sup.  Ot  818,  47  L.  909,  holding  telegraph  company,  though 

ngaged  in  interstate  commerce,  may  be  taxed  tiy  manlclpallty, 

regarding  enpervlslon  of  Its  poles  and  wires. 

SyL  2  (XII,  11).    State's  proportional  mileage  telegraph  tax  valid. 

Approved  In  Western  Union  TeL  Co.  t.  Missouri  ex  rel.  Oottller, 

leo  U.  S.  424,  23  Sup,  Ct.  733,  47  L.  1121,  holding,  though  engaged 

In  Intemtate  commerce,  State  tax  on  property  within  State,  based 

proportionally  npon  foreign  corporation  system.  Is  not  invalid;  State 

T.  Western  Union  Tel.  Co..  165  Mo.  519,  520.  S25.  Q2Q,  65  3.  W. 

777,  778,  780,  781,  holding  the  aHsesament  of  telegraph  company, 

eiteUng  under  laws  of  another  State,  cannot  exceed  actual  cost 

or  valne  of  its  tangible  property;  dlssentiog  opinion  In  Jackson  t. 

Corporation  Commission.   130  N.  0.  420,  42   B.   E.  13S,  majority 

boldlDg  assessments  of  realty  of  railroad  In  1900  cannot  be  used 

In  detwmlning  valuation  of  franchise  under  Pub.  Laws  1901.  chap. 

T.  I  SO,  the  assessments  being  different. 

141  D.  8.  47-62,  86  L.  0«,  CRUTCHBR  v.  KDNTUCKT. 

ffi.  1  (Xll,  11).    State  cannot  tax  foreign  express  agent 

ipproTed  In  Stockhard  v.  Morgan,  18S  U.  S.  34,  48  L.  793,  22 

Bnp.  Ct  579,  holding  State  cannot  tax  resident  merchandise  brokers 

*l>o  eoHdt  ord^  from  Jobbers  within  tbe  State,   as  agents  for 

Mmretident  firms,  being  Invasion  constitutional  commercial  clause. 

^TL  S  (XII,  11).    State  license  carrying  interstate  commerce  void. 

Approved  In  Lott»y  Case,  ISB  D.  8.  357,  23  Sup.  Ct  325,  47  L. 

<N,  holding  carriage  of  lottery  tickets  from  one  State  to  another 

b;  express  company  engaged  In  carrying  from  State  to  State  Is 

interstate  commerce  within  congressional  power;  Gnldwell  v.  North 

CtrollDB,  187  U.  8.  627,  23  8np.  Ct  231,  47  L.  339.  holding  ordinance 

nqalring  license  fee  of  agent  of  nonresident  portrait  company, 

vbo  breaks  bulk,  frames  pictures  and  dellv«s,  la  interference  with 

Interstate  commerce  and  invalid;  Austin  v.  Tennessee,  179  V.  S. 

378,  45  L.  240,  21  Sup.  Ct  146,  holding  legislative  prohibition  of 
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■ale  of  ctgarettea  wltbln  police  power  of  State,  except  Id  ortgliml 
packages,  and  tbe  making  of  dlscrimlnatLon  againat  Imported 
cigarettes;  Norfolk,  etc.,  Ry.  Co.  t.  Sims,  191  U.  8.  450,  holding 
nonresident  mannfactnrlng  corporation  may  ship  eewing  roacbine 
to  cnatomer  in  another  State  C.  O.  D.  without  being  snbjeet  to 
license  tax  of  said  State;  AUen  t.  Pnllman  Co.,  191  U.  S.  182,  hold- 
ing State  tax  of  J500  per  car  upon  sleeping-car  companies,  making 
no  distinction  between  cars  nsed  in  interstate  traffic  and  those 
wholly  within  State,  void;  Rellley  v.  United  Statea,  106  Fed.  903. 
holding  act  March  2,  1895,  rdatlve  to  lottery  tickets,  covers  case 
where  Indlvldnal  carries  slip  or  dcket  from  one  State  to  another, 
having  to  do  with  lottery;  Stone  t.  State,  117  Ga.  296,  43  S.  E.  742, 
holding  section  600,  Penal  Code  1895,  making  it  a  misdemeanor  for 
peddler  to  sell  merchandise  without  license,  not  operative  against 
one  engaged  In  Interstate  commerce;  Commonwealth  v.  Pearl  Lann- 
dry  Co.,  105  Ky.  266,  49  B.  W.  28,  holding  citizen  of  another  State 
may  come  Into  this  State  and  solicit  and  receive  work  to  be  done 
hi  that  State  without  paying  license  tax.  Bee  96  Am.  St.  Rep. 
849.  note. 

Syl.  3  <XII,  13).    State  may  tax  local  not  interstate  business. 

Approved  in  Pullman  Co.  y.  Adama,  189  U.  S.  422,  23  Sup,  Ct. 
495,  47  L.  878,  holding  Miss.  Code  1892,  a  3317,  3387,  Is  constitu- 
tional In  Imposing  tax  on  sleeping-car  companies  carrying  paaseu- 
gers  from  one  point  to  another  in  State:  Sontborn  Es:p.  Co.  v. 
Mayor,  etc.,  116  Fed.  758,  holding  city  ordinance  prohibiting  Inter- 
state express  company  transacting  any  business  In  city  until 
license  fee  Is  paid  is  unconstitutional,  being  unlawful  exaction  on 
interstate  commerce;  American  Refrigerator  T.  Co.  v.  Adams,  28 
Colo.  123,  63  Pac.  412,  holding  Sess.  Laws  1897,  chap.  70,  merely 
providing  mode  of  assessing  taxes,  viz.,  that  of  mileage  charge 
within  State,  was  not  unconstitutional,  though  retrospective  to 
some  extent;  Wllllama  v.  Fears,  110  Ga.  589,  35  S.  E.  700,  holding 
imposition  of  tax  upon  "  emigrant  agent,"  one  engaged  In  hiring 
laborers  In  this  Stale,  is  not  regulation  of  interstate  commerce; 
State  V.  Cauda  Cattle  Car  Co.,  85  Minn.  4C0,  80  N.  W.  67,  holding 
chapter  160,  Laws  1897.  Imposing  2  per  cent,  tax  upon  pro[i- 
erty  engaged  in  Interstate  commerce,  same  not  being  uniform  rate, 
violates  section  1,  article  9,  of  State  Constitution;  State  v.  Northern 
Pac.  Exp.  Co..  27  Mont.  426,  71  Pac.  407,  holding  express  company 
transacting  Interstate  and  intrastate  business  not  liable  for  occu- 
pation tax  under  Poi.  Code,  i  4074,  same  not  discriminating  be- 
tween local  and  Interstate  business;  State  v.  Rocky  Mountain  Bdl 
Tel.  Co.,  27  Mont  404,  71  Pac.  314,  holding  Pol.  Code,  i  4071, 
amended  by  act  Marcb  6,  1807,  imposing  aeventy-flve  cents  license 
on  each  telephone  "  doing  bUBincsa  In  State,"  applies  solely  to 
business  within  the  State;  State  v.  Caldwell,  127  N.  C.  525,  37 
S.  E.  139,  holding  city  ordinance  taxing  persons  dealing  in  picture 
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fniDM  conadtDtlonal,  regarding  one  receiving  In  "knockdown" 
Bbape.  pictures  aftn^rard  put  In  frames;  Carroll  v.  New  York,  etc., 
B.  R.  Co..  6S  N.  J.  L.  126,  46  AU.  TOB,  holding  section  88  of  corpo- 
ration sc^  regarding  service  in  peTsonsl  actions  against  foreign 
corporation,  applies  to  one  onlj  who  mar  represent  corporation, 
not  Its  engineer;  In  re  WIImmi,  10  N.  Mez.  3S,  60  Pac.  T&,  holding 
territorial  statute  Imposing  license  fee  for  the  selling  of  coal  oil 
within  Tnrltorr  is  nnconatltntional  regarding  aales  In  original 
packages  by  importer:  People  t.  Entgbt  171  N.  7.  371,  64  N.  B. 
158,  boiling  cab  service  within  State,  maintained  at  terminus  of 
Interstate  railroad,  not  exempt  from  taxation  under  tax  law, 
S  IS*  (Laws  ISOe,  chap.  908). 

DIstibgutshed  in  Pnllman  v.  Adams,  78  Miss.  829,  30  So.  758, 
boldlDg  Code  1892.  |  3337,  Imposing  tax  of  tlOO  on  each  sleeping- 
car  and  additional  tax  of  twentr-Bve  cents  for  each  mile  of  travel, 
affects  only  State  boslness. 

SyL  4  (XII,  13).     Injnrlons  commercial  articles   within   police 

Approved  in  Atlantic  &  Psciflc  Tel.-  Co.  v.  Philadelphia,  190 
U.  S.  162,  163,  23  Sap.  Ct  818,  47  L.  999,  holding  telegraph  com- 
pany, tUongh  engaged  In  Interstate  commerce,  may  be  taxed  by 
mDnidpality,  regarding  anpervlslon  of  Its  poles  and  wires;  Chicago 
ft  A.  R.  B.  Co.  V.  Carlinvllle,  200  111.  327,  93  Am.  St.  Rep.  109,  65 
N.  B.  734,  holding  ordinance  In  accordance  with  legislative  anthor- 
Ity,  regnlatlng  speed  of  trains  within  city  limits,  presumed  reason- 
able exercise  of  authority. 

141  D.  S.  62-^,  35  L.  038.  VOIGT  v.  WRIGHT. 

Syl.  1  (XII,  14).     Laws  discriminating  different  floors  Invalid. 

Approved  in  Borth  v.  Illinois,  184  U.  8.  429,  46  L.  620.  22  Sup. 
Ct.  427,  holding  prohibitions  axainat  options  to  buy  or  sell  grain 
on  futures  —  III.  Crlm.  Code,  i  130  —  does  not  invade  liberty 
granted  every  citizen  by  U.  S.  Const.,  14th  Amendm.;  Ausiln  v.  Tl'U- 
Qi-ssee,  170  V.  S.  378.  45  L.  240,  21  Sup,  Ct.  140,  holding  legislative 
restriction  of  sale  of  cigarettes  Is  within  police  power  of  legis- 
lature, except  as  regards  original  packages,  and  dlB':rInilnutJon 
against  clgiirettes  Imported  from  other  Stales;  State  v.  Duckworth, 
r,  Idaho.  048.  03  Am.  St.  Rep.  202,  61  Pac,  457,  holding  sections 
4  and  6  of  Sess.  Laws,  1897,  p.  115,  making  It  unlawful  to  briiif; 
sheep  Into  the  State  without  first  dipping  according  to  act,  repug- 
nant to  Federal  (institution;  State  v.  Zophy,  14  S.  Dak.  125,  S4 
X.  W.  393,  86  Am.  St.  Rep.  745,  holding  Sess.  Laws  1807,  chap.  72. 
discriminating  between  tax  Imiioxed  on  wholeenle  llciuor  estnlv 
lisbments,  parties  without  State,  and  manufacturers  within,  con- 
diets  with  V.  8.  Const.,  art.  1.  !  S;  dissenting  opinion  In  State  v. 
Kixtnan,  162  Mo.  56.  62  S.  W.  843,  majority  holding  act  May  4, 
1SD9,  exacting  inspection  fee  on  all  beer  sold  in  State,  largely  In 
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ezceu  oC  ezpeoBe  thereol,  not  In  contravention  of  U.  S.  Oinst, 
an.  1,  I  10.    See  78  Am.  SL  Rep.  253,  note. 

Dlstlngaisbed  In  State  t.  Blxman,  162  Mo.  28,  ffii  S.  W.  S34, 
taoldlng  act  May  4,  1S99,  exacting  Inspection  fee  on  all  beer  sold  In 
States  largely  In  excess  of  expense  thereof,  not  In  contravention  of 
n.  8.  Const.,  art  1,  I  10. 

141    V.    &    67-81,    3S    li.    622,    STBIN    t.    BIENVILLH    WATER 
SDPPLI  CO. 

Syl.  2  [XII,  14).    Water  supplied  nnder  exclusive  contract. 

Approved  In  Newburyport  Water  Co.  v.  City  of  Newburyport,  103 
Fed.  589,  holding  franchise  to  private  corporntlon,  permitting  the 
tumlsblng  of  water  to  dty,  not  being  exclusive,  city  may  subse' 
quently  build  competing  water-worka. 

ByL  S  (XII,  14).  Interpretation  of  contract  least  harmful  to 
State. 

Approved  In  Boise  City  Artesian  Hot,  etc.,  Cold  Water  Co.  v. 
Boise  City,  123  Fed.  236.  holding,  though  city  contracted  yearly  for 
water  supply  and  company  expended  money  for  additional  equip- 
ment, gives  no  rights  to  continuation  after  contracts  expire;  Austin 
V.  Bartholomew,  107  Fed.  353,  holding  city,  for  more  than  eight 
years  acquiescing  In  the  assignment  of  old  to  new  water  company, 
cannot  avoid  contract  on  ground  of  legality  of  assignment. 

Distinguished  In  Southwest  Missouri  Light  Co.  v.  City  of  Jopltn, 
113  Fen.  S22,  holding  ordinance  providing  for  erecticm  of  dectrlc- 
light  works  for  municipality.  In  violation  of  Implied  terms  of  con- 
tract under  prior  ordinance,  ts  Impairment  of  contract  obligation. 
141  U.  S.  81-87,  SB  K  «i4,  PARKER  v.  ORMSBY. 

SyL  2  (XII,  15).    Federal  court  denies  Jurisdiction  not  appearing. 

Approved  In  Great  Bouttaem.  etc..  Hotel  Co.  v.  Jones,  177  IT.  8. 
464.  44  L.  844,  20  Sup.  Ct  692.  holding  citizenship  of  Individual 
members  of  limited  partnership  under  Pennaylvania  laws  must  be 
alleged  by  association  In  Federal  court,  Jurisdiction  depending  upon 
diverse  dttzenshlp;  In  re  Poltke,  104  Fed.  967,  holding  essential 
facts,  giving  court  Jurisdiction  of  baukruptcy  proceedings,  mnst 
appear  affirmatively  and  dlstlacQy  onder  bankruptcy  act  189S, 
1  2,  snbd.  1;  dissenting  opinion  In  Giles  v.  Harris,  189  U.  S.  601, 
23  Sup.  Ct.  645,  47  L.  918,  majority  holding  absence  of  averments 
In  bill  Federal  Circuit  Gonrt,  showing  Jurisdictional  amount,  not 
available  on  appeal  to  Supreme  Court,  lower  court's  Jurisdiction 
raised  on  other  grounds. 

8yL  3  (XII,  15).    Payee  barred,  Circuit  Court  assignee  barred. 

Approved  In  Portage  City  Water  Co.  v.  Portage,  102  Fed.  771, 
holding,  under  section  1,  Judiciary  act  1887-88,  It  not  appearing 
upon  record  that  original  parties  to  promissory  note  could  sue  in 
Federal  court,  subsequent  holders  could  not;  Smith  v.  Packard,  OS 
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Fed.  7B7,  lioldlng  attachment  against  partnereblp,  one  defendant 
■IxnlDg  partner's  name  to  fortbcomlng  bond,  latter  cannot  den; 
aotborlEatlon  of  signature,  baving  TOluntarll^r  received  Its  beneflts. 

StL  4  (XII,  UQ.    Assignee  snlng  payee's  cltizensbip  must  appear. 

Approred  In  Mnrpby  y.  Pa;ette  Alluvial  Gold  Co.,  98  Fed.  321, 
holding  removal  petition  of  assignee  must  sbow  requisite  dlvMsity 
of  clfizensblp  between  plalntUTs  assignor  and  defendant,  as  well 
as  between  plalntllt  and  defendant 
141  n.  S.  87-106,  3&  L.  640,  CARPENTER  v.  STRAKGB. 

8rL  2  (XII,  16).  Ignoring  Judgment  slst»  State  raises  Federal 
qaeatloa 

Approved  In  Jacobs  v.  Marks,  182  U.  S.  687,  45  h.  1244,  21  8np. 
Ot  867,  boldlng  fall  faitb  and  credit  to  anotber  State's  Judgment 
not  denied  b7  admitting  evidence  that  discontinuance  was  result  of 
promlMory  agreement  never  compiled  witb. 

SfL  7  (XII,  17).    New  Xork  Judgment  nnavolds  Tennessee  deed. 

Approved  In  Ingeraoll  v.  Coram,  127  Fed.  433,  boldlng  anclUar; 
administrator  In  one  Jurisdiction  not  in  privity  witb  another  of 
same  estate  In  another  Jurisdiction,  hence  adjudication  for  one  no 
bar  to  other;  Cooper  v.  Ives,  62  Kan.  398,  63  Pac  435,  holding 
descent  of  reel  property  governed  by  Inheritance  laws  In  State 
where  land  Is  situated,  hence  title  to  same  not  determinable  by 
court  or  another  State;  Gouant  v.  Irrigation  Ca,  23  Utah,  030,  90 
Am.  St  Rep.  723,  66  Pac.  18&,  holding  stream  rising  In  Idaho  and 
flowing  Into  Utah,  former  State  has  no  Jurisdiction  over  a  diversion 
of  the  water  In  latter. 
141  U.  a.  107-116,  3S  L.  63S.  IN  RE  MAYFIBLD. 

S;L  1  (XII,  17).    Indian  Cherokee  nation  amenable  to  Its  court 

Approved  in  In  re  Blackbird,  109  Fed.  142,  holding  act  March  S, 
1889  (23  Stat  362,  38S,  9  0),  assumed  exclusive  Feder^  Jurisdiction 
r^ardlng  crimes  over  tribal  Indians  on  reservation  within  a  State; 
SUte  V.  Columbia  George,  39  Or.  133,  05  Pac.  60S.  holding  act 
Pebtuary  8,  1887  (24  Stat  388,  chap,  119,  {  4),  making  allottees  of 
public  land  subject  to  State  law.  did  not  give  State  Jurisdiction 
over  allottee  commlttli:^  murder  on  Umatilla  reservation. 

Distinguished  In  United  States  v.  Miller,  105  Fed.  046,  holding 
question  of  wrongful  Intent  in  furnishing  Intoxicating  liquors  to 
Indians  immaterial,  statute  declaring  any  person  furnishing  it  to 
them  shall  be  punished. 

8yL  2  (XII,  IS).    Supreme  Court  may  examine  exterior  facts. 

Approved  In  Ex  parte  O'Neal,  125  Fed.  909,  holding  Federal  Dis- 
trict Court  bavlng  Jurisdiction  to  punish  relator  for  assaulting  bank- 
ruptcy trustee.  Irregularities  In  proceedings  not  reviewable  by  Cir- 
cuit Court  on  habeas  corpus. 
Vol.  Ill  — 9 
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141  U.  S.  117-121.    Not  cited. 

141  U.  S.  121-126.  86  L.  657,  DENNY  T.  PIRONI. 

SjL  1  (XII,  1S>.  Residence  aTermeDt  cot  equivalent  cltlsenehlp 
aTerment 

Approved  la  Gale  v.  Sontbern  Bnllding,  etc.,  Assn.,  117  Fed.  733, 
holding  bill  aUeglng  complala ant's  residence  does  not  state  his 
citizenship,  necessary  to  give  Federal  conrt  Jurisdiction;  Thomas  v. 
National  Bantt,  106  Fed.  438,  holding  national  bank  suit  In  Federal 
court  will  not  Ite,  declaration  falling  to  show  diverse  citizenship, 
record  nowhere  supplying  omission,  act  July  12,  1882,  |  4^ 

Sfl.  2  (XII,  18).  Pleading  omissions  uncured  b;  partial  remit- 
titur. 

Approved  In  Jumeau  v.  Brooks,  109  Fed.  354,  holding  though 
pleadings  do  not  show  requisite  diversity  of  cltlsensblp,  action  in 
Circuit  Court  of  Appeals  not  dismissed,  requisite  Jurisdictional 
facts  appearing  in  bill  of  exceptions;  Zebert  v.  Hunt,  108  Fed.  4B0, 
holding  under  act  1887-88,  nonresldence  must  clearlj  appear  from 
petition  or  record,  but  It  la  sufficient  to  allege  facts  from  which 
nonresldence  follows  as  legal  conclusion. 

Ml   U.    8.    127-132,  86  L.    659,    ST.   LOUIS,    ETC.,   HT.    CO.    v. 
McBItlDE. 

Sfl.  2  (XII,  18).  Circuit  Court's  Jurisdiction  $2,000,  citizenship 
diverse. 

Approved  In  Fosha  v.  Western  Union  Tel.  Co.,  114  Fed.  701, 
holding  act  March  3,  1887  (24  Stat.  552),  corrected  by  act  August 
13.  188S  (23  Stat  433),  gives  Federal  Circuit  Court  Jurisdiction  ot 
controversies  between  citizens  of  different  States,  disputed  matter 
exceeding  $2,000. 

Syl.  3  (XII,  19).    Circuit  Jurisdiction  where  plaintiff  resides. 

Approved  in  Fosha  v.  Western  Union  Tel.  Co.,  114  Fed.  702,  hold- 
ing Jurisdiction  founded  on  diversity  of  citizenship,  suit  should  be 
brought  only  In  residence  district  of  plaintiff  or  defendant,  but  de- 
fendant may  waive  this  personal  privilege:  Piatt  v.  Massacbusettit 
Heal  Estate  Co.,  103  Fed.  706,  holding  requisite  diverse  citlzens&lp 
existing,  the  particular  dlslrlct  In  which  action  may  be  brought  Is 
matter  of  personal  privilege  within  election  of  defendant;  Duff  v. 
Hlldreth,  183  Mass.  441,  67  N.  E.  357,  holding  provision  giving  Juris- 
diction to  the  Circuit  Court  only  In  the  district  where  one  of  par- 
ties resides  may  be  waived  by  defendant. 

Syl.  5  (XII,  19).  Demurring  to  facts  waives  JurtsdlcUonal 
objection. 

Approved  In  Foulk  v.  Qray,  120  Fed.  162,  boldlng  suit  State 
court  of  which  neither  party  is  resident  not  removable  on  diverse 
citizenship  under  Judiciary  act  1887-S8,  unless  both  plaintiff  and 
ilcfendant  waive  objection;  Lewis  t.  American  Naval  Stores  Co., 
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US  Fed.  386,  boldlng  naval  company  Toluntarily  submitting  to 
coorfa  JoriBdlctiou,  etockholder  or  creditor  CBimot  overrule  Ita 
■ctioD,  not  bavlng  been  party  to  original  action;  In  n  Mlchle,  116 
Fed.  752,  holding  Bankruptcy  Court  lacka  JorlBdlctloo  over  contro- 
versy between  trustee  and  bankrupt's  asalgnee,  regarding  tatter's 
Teal  but  fraudnlent  transfer,  and  wbo  does  not  consent  to  tbe 
JurlBdlcUoD;  Mempbla  Sav.  Banli  v.  Houcbens.  US  Fed.  102.  bold- 
ing  bringing  suit  in  plalntllTs  or  defendant's  district  may  be 
waived  by  latter  by  removing  to  Federal  court  from  State  court,  of 
wblch  neither  was  lubabltant;  Wbltwortb  t.  Illinois  Cent.  R.  H.  Co., 
lOT  Fed.  S60,  holdlsg  defendant  appearing  In  State  courts  not  resi- 
dence of  either  party,  filing  bond  and  petitioning  to  remove,  waives 
bis  right  to  be  sued  In  home  district;  Lowry  t.  Tile,  etc.,  Assn.,  98 
Fed.  S23,  holding  defendants  by  general  appearance  waive  the  ob- 
jection of  misjoinder  because  other  defendants  are  not  Inhabitant* 
of  the  district;  White  v.  Rio  Grande,  etc.,  Ry.,  25  Utah,  357,  71 
Pac.  597,  holding  under  Const.,  art  8,  1  S,  right  of  suing  In  county 
where  action  arose  waived  by  defendant's  failure  to  object  to 
Jnrlsdlctlon  and  demurring  at  subsequent  triaL 

SyL  6  (XU,  19).  Pleading  to  merits  waives  Jurisdictional 
objection. 

Approved  in  Barnes  V.  Western  Union  Tel.  Co.,  120  Fed.  565, 
bolding  defendant  waives  objections  to  Irregular  process,  by  filing 
general  demorrer  and  full  answer  four  days  after  specially  appear- 
ing and  moving  to  dismiss;  Lowry  v.  Tile,  etc,  Assn.,  98  Fed.  823, 
balding  there  is  a  general  appearance  by  a  demurrer  which  does 
Bot  alone  object  to  the  Jurisdiction,  but  goes  to  tbe  merits  of  fbe 
case:  Savings  Bank  of  Danbury  v.  Downs.  74  Conn.  90,  49  Atl.  913, 
Iioldlng  defendant  appearing  and  answering,  Irregularitr  In  sign- 
ing writ  of  scire  facias  by  assistant  clerk  of  couii:  was  waived. 
141  U.  S.  132-174,  35  L.  GG2,  BBIQQS  T.  BPAULDING. 

8yL  1  (XII,  20).    Director's  liability  arises  from  Implied  trust 

Approved  In  Great  Western  Mln.,  etc.,  Co.  v.  Harris,  128  F'ed.  322, 
326,  holding  neither  corporation  nor  receiver  suing  In  Its  name  can 
maintain  suit  to  set  aside  contract  between  corporation  and  all  its 
stockholders,  but  creditors  may;  Kemp  v.  NaUonal  Banlc,  etc.,  109 
Fed.  54,  holding  bank  oQIcer  cannot  avail  himself  of  Statute  of 
Frauds,  requiring  written  promise,  where  his  fraudulent  statement 
caused  depositor  to  suffer  loss;  Utley  v.  Hill,  155  Mo.  250,  78  Am. 
St  Bep.  585,  55  S.  W.  1008,  holding  defendante  under  Hev.  Stat 
1S89,  I  2760,  are  estopped  to  plead  Ignorsnce  of  bank's  condition, 
where  directors  who  knowing  of  Insolvency  assent  to  reception  of 
deposits;  Cassldy  r.  Uhlmann,  170  N.  X.  file,  63  N.  E.  550,  holding 
depositor's  action  against  bank  directors  for  fraud  In  accepting 
deposits  when  bank  was  Insolvent,  prima  facie  case  throws  ex- 
planation on  defendant 

Distlngulslied  in  dliaentlng  opinion  In  Cassldy  v.  Uhlmann.  ITO 
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N.  Y.  628,  BZa.  63  N.  E.  fiSO,  majorlt?  holdloK  depositor'!  uUoa 
against  bank  directors  for  fraud  in  accepting  deposits  when  bank 
wfts  Insolrent,  prima  facie  case  throws  explanation  on  defendant. 

S7l<  2  (XII,  21).    Subject  determines  directors'  care. 

Approved  in  O'Leary  v.  Abelea,  68  Ark.  283,  57  S.  W.  792.  hold- 
ing payee's  note  paid,  drawee  bank  marking  It  "paid,"  charging 
maker  therewith,  and  sent  draft  to  collecting  bank,  though  draft 
dishonored  and  paring  bank  failed;  Johnson  t.  Stonghton  Wagon 
Co.,  118  Wis.  446,  95  N.  W.  397,  holding  corporation  managing  offi- 
cer devoting  entire  business  days  of  nine  hours  each  and  half  of 
evenings  to  company's  service,  has  given  his  full  time. 

Syl.  4  (XII,  21).    Prudent  directors  not  liable  for  others. 

Approved  In  Boyd  v.  Schneider,  124  Fed,  215,  holding  under  Rev. 
Stat,  I  S23S  <U.  S.  Comp.  Stat.  1901,  p.  3515),  receiver  may  recover 
agnlnst  directors  of  insolvent  national  bank  for  negligence  for  tbe 
benefit  of  creditors  and  stockholders;  Great  Western,  etc.,  Mfg.  Co. 
V.  Harris,  etc.,  Ill  Fed.  44,  holding  State  statutes  Imposing  liabili- 
ties upon  corporation  directors  do  not  exclude  common-law  lia- 
bility for  misfeasance  and  negligence  in  the  performance  of  their 
duties;  New  Haven  Trust  Co.,  Beer.  v.  Doherty,  76  Conn.  »9,  54 
All.  211,  96  Am.  St  Bep.  ,  holding  life  Insurance  directors  neg- 
ligently loaning  funds  without  adequate  security  may,  on  insolvency 
of  corEwration,  be  sued  by  receiver  on  personal  liability. 

Syl.  B  (XII,  21).    Directors  liable  for  positive  misfeasance. 

Approved  in  Fisher  v.  Parr,  92  Md.  270,  271.  278,  294,  296.  48  Atl. 
ess,  628.  634,  635,  holding  corporation,  or  Its  receiver.  Is  proper 
party  to  complain  against  Its  directors  to  account  for  negligent 
performance  of  their  duties. 

Syl.  6  (XII,  21).     Directors  must  be  ordinarily  prudent 

Approved  In  Campbell,  lUcr.  v.  Watson,  62  N.  J.  Eq.  438,  50  Atl. 
187,  holding  bank  directors  are  not  ezcnsable  for  losses  occasioned 
the  bank  by  their  failure  to  comply  with  Its  by-laws  because  of 
Ignorance  of  their  existence;  Klllen  t.  Barnes.  106  Wis.  S74.  82  N. 
W.  546,  holding  it  banking  corporation  officers  misrepresent  Its 
conditions,  causing  person  to  lose  deposit,  they  are  directly  liable 
to  depositor  only  on  grounds  of  deceit 

Syl.  8  (XII,  22).    Corporate  director's  reaignadOD  may  be  oral. 

Approved  In  Manhattan  Co.  v.  Kaldenberg,  166  N.  f.  10,  68  N. 
B.  793,  holding  verification,  under  Laws  1S92,  chap.  2.  |  30,  by 
president  of  corporation  alone,  sufficient,  offices  of  secretary  and 
treasurer  being  vacant,  lack  of  quorum  preTentlng  filling  same. 
See  95  Am.  St  Rep.  579,  580,  note. 

SyL  12  (XII,  22).    New  director  not  liable  for  past  management 

Approved  in  Great  Western,  etc.,  Mfg.  Co.  v.  Harris,  etc..  Ill 
Fed.  42,  holding  In  absence  Of  statute  pHinlttlng,  executors  cannot 
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be  proseciitfCl  for  mlsfeaaance  ot  decedent  who  was  corporation 
dlrwlor,  thougU  estate  wns  benefited. 

{XII,  20).     Miscellaneous. 

Cited  In  Zlnn  t.  Baxter,  65  Oblo  St.  867,  62  N.  B.  331,  holding 
former  national  bank  ebarebolder,  haTing  parted  witb  bis  stock, 
cannot  maintain  action  against  directors  before  bank's  dlssolntlon 
br  proper  Federal  proceedings. 

141  D.  S.  174-201,  3S  L.  683,  MCALLISTER  T.  UNITED  STATES. 

S7L  1  (XII,  23).    Alaska  District  Conrt  not  Federal  conrt 

Approved  m  Downes  t.  BIdweU,  182  U.  S.  293,  864,  45  L.  1100, 
1136,  21  Snp.  Ct  789,  816,  boldlog  Porto  Rico  b;  treaty  of  cession 
became  territory  appurtenant  to  United  States,  but  not  within 
revenne  clause  requiring  duties,  etc.,  to  be  uniform;  Corbua  v. 
Leonhardt,  114  Fed.  12,  holding  Rer.  Stat.  D.  B.,  i  858,  provldins 
la  actions  Tty  or  against  executors,  etc.,  neither  party  shall  testify 
against  the  other  "  regarding  transaction  of  testator,"  etc.,  Inap- 
plicable to  territorial  courts;  Jaclison  t.  United  States,  102  Fed. 
479,  holding  the  Impaneling  of  a  grand  Jury  in  Alaska  IB  governed 
by  the  statutes  of  Oregon,  extended  by  act  of  Congress  to  tbat 
territory. 

SjL  4  (XII,  2S).    Territorial  courts  not  constitutional  courts. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  267,  45  L.  1069,  21 
Snp.  Cl  779,  holding  alien  people  cannot  be  incorporated  Into 
United  States  by  treaty-making  power  by  mere  cession,  without 
express  or  Implied  approval  of  Congress. 

Syl.  8  (XII,  24).  Territorial  courts  established  under  Federal 
law. 

Approved  In  Shnrtleff  v.  United  States,  189  U.  8.  316,  23  Sup. 
Ct  537,  47  L.  832,  holding,  under  act  June  10.  1890.  i  12  (26  Stai. 
at  Large,  136,  chap.  407,  D.  8.  Comp.  Stat  1901,  p,  1931).  president 
may  remove  certain  officials  for  "  Inefficiency,  neglect  of  duty  or 
malfeasance  In  office;"  Levin  v.  United  States,  128  Fed.  830, 
holding,  under  section  8,  art  1,  U.  S.  Const..  Congress  may  law- 
fully empower  State  courts  to  admit  qualified  aliens  to  citizenship, 
Irrespective  of  legislative  authority  from  the  States  creating  tbem. 

141  O.  S.  201-205.    Not  cited. 

141  V.  S.  206-208,  35  L.  717,  GORMAN  v.  HAVIRD. 

SyL  2  (XII.  24).  JurisdlctloQal  amount  unrecoverable.  plalntllTs 
bUl  dismissed. 

Approved  In  Bedford  Quarries  Co.  t,  Welch.  100  Fed.  514,  hold- 
ing plaintiff  cannot  confer  Jurisdiction  on  Federal  court  for  price 
of  goods  sold,  by  Ignoring  in  petition  a  credit  due  defendant,  reduc- 
ing amount  below  $2,000. 


IzcJbyCoOgIC 


141  U.  S.  209-234        Notes  on  U.  B.  BeporU.  Hi 

(XII,  24).    MlBcellsDeons. 

Cited  ia  Chicago,  etc.,  Ry.  Co.  t.  Weaver,  112  towa.  103,  83  N. 
W.  796,  boldtDg  District  Court  not  bound  to  take  Jurisdiction  of 
appealed  case  from  Justice's  court;  counterclaim  pleaded  being 
fictitious  to  obtain  necessary  amounL 

141  D.  S.  209-211.     Not  cited. 

141  D.  B.  212,  35  L.  716,  UNITED  STATES  V.  GRIFFITH. 
Sfl.  1  (XII,  24).  Appellant's  moving  dismissal  grounds  not  Blable 
Approved  in  Greene  v.  United  Sboe  Machinery  Co.,  124  Fed.  965, 
holding  appeal  from  Interlocutory  decree  for  Injunction  and  ac- 
counting In  patent  suit,  Circuit  Court  of  Appeals  cannot  remand 
cause  without  reversing  same  requiring  examination  of  merits. 

141  U.  S.  213-221,  3S  L.  70S,  SCHULTZ  v.  JOBDAN. 

Syl.  1  (XII,  25).    Sale  not  Implied  by  surreptitious  transfer. 

Approved  In  W.  L.  Wells  Co.  v.  Avon  MiUs.  118  Fed.  194,  hold- 
ing customer  purchasing  goods  of  corporation  cannot  thereafter 
question  its  legal  existence  to  defeat  Its  right  Id  Federal  court,  as 
citizen  of  Mississippi,  to  recover  pHce. 

Syl.  S  (XII,  25).  Properly  directed  letter  mailed  reaches  destina- 
tion. 

Approved  In  Pape  v.  Fergnaen,  28  lud.  App.  303,  62  N.  E.  714, 
holding  substituted  complaint,  filed  In  place  of  lost  original,  pre- 
sumed true  copy  thereof,  and  takes  Its  place  as  of  the  date  of  the 
original  filing. 

141  U.  a.  222-227,  85  L.  715,  ORBGOET,  BTC.  MIN.  CO.  v.  STARR. 

Syl.  S  (XII,  25).    Appeal  being  for  delay  damage  given. 

Approved  in  O'Connell  y.  Mason,  127  Fed.  437,  holding  act  July 
20,  1892,  chap.  209,  S  4  (27  SUt  252,  U.  S.  Comp.  Stat  1901,  p.  707), 
permits  court  to  dismiss  cause  nnder  act  if  seme  Is  frivolous. 
141  U.  S.  227-234.  35  L.  702,  PACIFIC  NAT.  BANK  v.  EATON. 

Syl.  1  (XII,  25).  Whole  subscription  unrecoverable  on  part 
Increase. 

Approved  In  Scott  v.  Deweese,  181  U.  S.  215,  45  L.  829,  21  Sup. 
Ct.  590,  holding  holder  of  national  bank  certificates  has  stock- 
holder's liability  to  creditors  under  U.  S.  Itev.  Stat,  i  5151,  though 
act  May  1,  1SS6  (24  Stat  at  Large,  18,  chap.  73),  was  not  complied 
with,  regarding  Increase  of  capital;  Gettyaburgh  Bank  v.  Brown,  95 
Md.  387,  52  AG.  976,  93  Am.  St  Rep.  347,  holdhig  where  corpo- 
ration was  reincorporated  at  Its  Inception,  the  Increased  capital 
regarded  original,  and  not  all  being  subscribed  for,  defendant  not 
liable  on  bis  subscription. 
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18B  Notes  OD  U.  B.  Reports.         141  O.  S.  234-259 

Sfl.  S  (XII.  26).    Corpontlon  certificate  evldrace  of  title. 

Approved  In  BnJley  t.  TUIlngbast,  99  Fed.  610,  boldlDK  comp- 
troller's certlQcate  anthorlzlng  Increase  of  capital  stock  of  national 
bank  CDncluslve  of  all  facts  oecessary  to  authorize  iDcresse  In 
pnbllc  favor  and  against  subscribers;  Maj  t.  McQuillan,  129  MIcli. 
396,  89  N.  W.  47,  bolding  memorandnm  agreement  of  transfer  of 
stock  certificates  for  land  not  absolnte  agreement  to  trade,  title  to 
stock  not  passlDg  until  exchange  of  papers  consummated  trade. 

141  U.  S.  234-239,  35  L.  711,  THAYER  t.  BUTLER. 

S7I-  1  (XII,  26).    Subscriber  after  payment  liable  as  stockholder. 

Approved  In  Scott  t.  Deweese,  181  D.  S.  216,  45  L.  S29,  21  Sup. 
Ct.  590,  holding  holder  of  national  bank  certificates  has  atock- 
tiolder'8  liability  to  creditors  nnder  V.  S.  Rev.  Stat,  |  5151,  though 
act  May  1,  18SS  (24  Stat  at  Large,  IS,  chap.  73),  was  not  com- 
piled with,  regarding  Increase  of  capital;  BaUey  v.  TllUnghaat,  99 
Fed.  810,  holding  comptroller's  certificate  authorizing  Increase  of 
capital  stock  of  national  bank  conclusive  of  all  facts  necessary  to 
authorize  Increase  In  public  favor  and  against  snltscrlbaB. 
141  n.  S.  240-244.  35  L.  713,  BUXLER  v.  EATON. 

SyL  2  (XII,  28).    Judgment  against  bank  eatops  receiver. 

Approved  in  Montauft  Jflning  Co.  v.  St  Lonls  U.  &  bL  Co.,  186 
U.  S.  32,  46  L.  1042,  22  Sup.  Gt  747,  holding  judgment  of  Circuit 
Court  of  Appeals  first  rendered  ceases  to  be  final  by  operation  of 
aecond  Judgment  which  was  Itself  not  final;  Wood  v.  Cahlll.  21 
Tex.  Civ.  44,  60  S.  W.  1074,  holding  Judicial  notice  wlU  be  taken 
of  the  records  of  a  case  on  a  former  appeal. 

Syl.  3  (XII,  26).    Judgment  reversed.  Judgment  thereon  reversed.. 

See  96  Am.  St  Rep.  131,  note. 
141  V.  8.  244-260.     Not  cited. 
J41  U.  S.  250-259,   35  L.   734,   UNION  PAC.   BT.   V.  BOTSPORD. 

Syl.  1  (XII,  27).    Physical  examination  not  compellable  at  com- 

Approved  in  Stack  v.  New  Tork,  etc.,  R.  R.,  177  Mass.  157,  68 
N.  E.  686,  holding,  under  Pub.  Stat.,  chap.  170,  S  43,  authorizing 
Inspection  of  property,  plaintiff  In  personal  injury  case  not  com- 
pelled to  submit  to  Inspection  of  his  person. 

Distinguished  In  Camdeu  &  Suburban  Ry.  v.  Stetson,  177  U.  8. 
174.  44  L.  722,  20  Sup.  Ct  618,  holding  no  power  exists  at  common 
law  permitting  Circuit  Court  ordering  a  surgical  examtnatloD  of 
the  piaintur,  but  nnder  U.  S,  Bev.  Stat;.  |  721,  the  State  laws 
govern. 
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6t1'  8  (XII,  27).    Coort  may  order  woman  examined. 

Approved  In  Camden  &  Suburban  Ry.  Co.  t.  Stetson,  177  IT.  8. 
1T7,  44  li.  723.  20  Sup.  Ct  619,  holding  no  power  exists  at  common 
law  permitting  Circuit  Court  ordering  a  surgical  examtnatkiD  of 
the  plaintiff,  but  under  TT.  S.  Rev.  Stat,  |  721,  the  8tat«  laws 
gOTom. 

Distinguished  In  South  Bend  v.  Turner,  IM  Ind.  429,  60  N.  B. 
275,  holding  plaintiff,  child  of  nine.  Injured  two  years  before  trial, 
was  subject  to  physical  examination  at  defendant's  request,  prop- 
erly made,  and  court  erred  In  tefnsing;  Ottawa  v,  GlUUand,  63 
Kan.  169,  170,  05  Pac.  253,  254,  holding  In  action  for  personal 
Injury  trial  court  may  order  Injured  party  to  submit  unexposed 
portion  to  private  examination.  If  same  Is  necessary. 

Syl.  5  (XII,  27).    Surgical  examination  not  orderable  before  trial. 

Approved  In  South  Bend  v.  Turner,  15S  Ind.  425,  60  N.  D.  274, 
holding  plaintiff,  child  of  nine.  Injured  two  years  before  trial,  was 
subject  to  physical  examination  at  defendant's  request,  properly 
made,  and  court  erred  In  refusing;  Falvre  v.  Mandercheld,  117 
Iowa,  731,  00  N.  W.  79,  holding  wife's  action  for  damages  for  s^- 
Ing  liquor  to  her  husband,  admission  of  photographs  showing  his 
crippled  condition  In  addition  to  physical  examination,  not  revers- 
ible error;  Packet  Co.  v.  Hobbs.  105  Teun.  37,  58  8.  W.  280,  hold- 
lug  plaintiff,  as  witness,  may  exhibit  his  Injured  knee  to  show 
extent  of  injury,  though  by  false  movements  he  exaggerate  Its 
condition,  credibility  only  thereby  denoted. 

Syl.  6  (XII,  28).  Federal  may  adopt  State's  physical  examina- 
tion. 

•  Approved  In  Lange  v.  Union  Pac.  B.  B.,  126  Fed.  340,  holding, 
under  Rev.  Stat,  {  954  (U.  S.  Comp.  Stat  1901,  p.  696),  the  Federal 
courts.  In  granting  amendments  of  pleadings,  are  not  governed 
by  the  State  laws  oC  practice. 

Distinguished  In  Smith  v.  Northern  Pac.  Ry.  Co.,  110  Fed.  341, 
342,  holding  act  March  9,  1892  (2  Supp.  Rev.  Stat  U.  S.,  p.  14), 
regarding  the  taking  of  depositions,  recognizes  State  law  In  2  Ball. 
Anno.  Codes  &,  Stat,  SE  6008-GOlO. 
141  n.  S.  200-295,  35  L.  678,  GRISWOLD  v.  HAZARD. 

SyL  1  (XII,  28).    Equity  will  relieve  against  mutual  mistaiie. 

Approved  In  Lawrence  County  Bank  v.  Arndt  69  Ark.  416,  421, 
65  S.  W.  1065,  1057,  holding  parol  evidence  Is  admissible  where 
execution  of  note  was  due  to  mistake  of  law  by  makers,  represen- 
tations of  payee  Inducing  the  mistake. 

Syl.  2  (XII,  28).  Equity  relieves  against  clear  legal  mlsapprf>- 
henston. 

Approved  fn  Johnson  v.  Hunter,  127  Fed.  226,  holding  decree  In 
proceedings  for  sale  of  land  for  nonpayment  of  levied  taxes  not 
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Notes  on  n.  S.  Reports.        141  U.  S.  298-332 


141  D.  a.  296-322,  35  K  721,  POTTER  v.  COUCH. 

S;l.  1  (XII,  29).    NecesBltles  of  trust  determine  tnistee'a  fee. 

Approved  in  Dnltn  t.  Uoore,  96  Tex.  139,  70  S.  W.  743,  holding 
It  being  teBtatriz's  Intention  to  create  a  testamentarr  trust  wltn 
Jegal  title  In  trustee,  paragraphe  rdatlng  thereto  were  not  void 
as  repugnant  to  prevlooB  derlse. 

Sfl.  4  (XII,  29).  Perpetuities  Inapplicable  less  tban  twent7-i»ie 
rears. 

Approved  In  In  re  Kopmeler,  113  Wis.  239,  89  N.  W.  136,  hold- 
ing will  devising  realty  In  trust  for,  twenty-one  years  not  nnlawTol 
suspension  wltbln  Rev.  Stat.,  |  2039,  prohibiting  "  for  longer  period 
tbao  two  Uvea  In  being  and  twenty-one  years." 

141  D.  S.  325-327.     Not  Cited. 

141  D.  8.  327-332.  35  L.  796,  McNULTA  v.  LOCKRIDGB. 

Syl.  2  (XII,  30),     Receiver  liable  for  predecesaors. 

Approved  In  Guarantee  Co.  v.  Ganway,  104  Fed.  374,  holding 
Buccessory  trustee  of  fund  takes  It  In  privity  with  his  prede- 
cessors, subject  to  suits  pending  against  him  which  affect  the 
administration  of  the  trust;  Baltimore,  etc.,  Assn.  v.  Aldersou,  99 
Fed.  49S,  boldlug  appointment  of  receiver  being  regular,  bis  em- 
bezzlement of  proceeds  of  property  makes  his  sureties  liable 
though  blB  bin  of  appolDtment  was  subsequently  nulllBed;  Rob- 
inson V.  Mills,  2S  Mont  401,  65  Fac.  117,  holding,  under  25  Stat. 
435,  i  8,  Federal  receiver  of  water  company  may  be  sued  for  foil- 
ing to  put  street  In  condition,  his  predecessor  leaving  same  In  that 
Bbape.    See  74  Am.  St.  Rep.  294.  2%;  296,  298,  notes. 

SyL  3  (XII,  80).    Federal  receiver's  immunity  on  court's  leave. 

Approved  In  Erb  v.  Morasch,  177  TJ.  S.  SS5,  44  L.  898,  20  Sup.  CL 
820,  holding  receiver  Is  liable  to  suit  In  a  court  other  than  that 
by  which  be  was  appointed,  disregard  of  official  duty  Injuring 
party  suing;  Coltrane  v,  Templeton,  106  Fed.  377,  holding  the  con- 
venience of  parties  Interested  requiring  the  appointment  of  resi- 
dent corecelver,  court's  discretion  in  making  appointment  not  sub- 
ject to  review  on  appeal;  Louisville,  etc.,  R.  Co.  v.  Tinker's  Admr., 
105  Ey.  499,  49  S.  W.  316.  holding  section  3.  act  Congress  August  lit, 
188S,  permitting  receivers  of  Federal  courts  to  be  sued  for  acts 
within  receivership,  without  appointing  court's  leave,  means  In 
competent  court 

Dtstlngnlshed  In  Farmers'  Loan,  etc.,  Co.  v.  Chicago  &  N.  P.  R.  R. 
Co...  lis  Fed.  205,  holding  Federal  receiver  In  railroad  foreclosure 
»nlt  not  suable  without  leave  of  appointing  court  In  State  court 
on  claim  against  mortgagor  arising  prior  to  receivership. 
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SyL  S  (XII,  31).    Action  against  receiver  only  official  capacity. 

Approved  in  Anmlcan  Bonding,  etc.,  Co.  t.  Baltimore,  etc.,  B.  R. 
Co..  124  Fed.  877,  holding  contract  clause,  glTlng  receivers  rlgbt 
to  cancel  same  at  tbelr  option,  did  not  Indicate  Intention  of  un- 
assigDablllty,  cancellation  being  in  case  of  sale  of  property;  Fidel- 
ity Ins.,  etc  Co.  V.  Norfolk,  etc.,  R.  R.  Co..  114  Fed.  393,  holding 
cause  of  tort  action  against  railroad  after  receiver  appointed.  Judg- 
ment rendered  does  not  constitute  debt  of  the  receivership,  giving 
priority  over  mortgage  claims;  Central  R.  R.,  etc..  Bank  Co.  v.  Farm- 
ers', etc.,  Trust  Co..  113  Fed.  413,  holding  receivers  of  railroad  sys- 
tem must  report  to  and  be  governed  by  Circuit  Court  sitting  In 
district  of  their  original  appointment,  regarding  general  manage- 
ment; Gableman  v.  Peoria,  etc.,  Ry.  Co.,  101  Fed.  3,  holding  action 
In  State  conrt  against  railroad  receiver  to  recover  for  personal 
injnrlea  due  to  negligence  not  removable  solely  on  ground  that 
receiver  was  Federal  appointee;  Wolfe  v.  Pierce,  23  Ind.  App.  Ei97, 
5&  N.  B.  874,  holding  service  of  appeal  notice,  in  action  against 
Federal  railroad  receiver,  on  freight  and  ticliet  agent  within  State, 
was  sufficient  on  receiver  who  was  without  State;  Powell  v.  Sher- 
wood, 162  Ho.  616,  63  8.  W.  487,  holding  Laws  1887.  p.  96.  dellQ- 
ing  liabilities  of  railroad  corporations  relative  to  tbeir  employees, 
applies  to  receivers  of  railroad  corinrations  likewise;  Parker  v. 
Dupree,  28  Tex.  Civ.  343,  67  8.  W.  186,  holding  Rev.  Stat.,  art. 
3017,  authorizing  action  against  any  person  for  deatb  due  to  neg- 
ligence, receiver  of  private  corporation  not  suable,  his  negligence 
causing  death.     See  74  Am.  St  Rep.  287.  note. 

Distinguished  In  In  re  Gutman,  114  Fed.  1011,  holding  trustee 
being  vested  with  bankrupt's  title,  property  constructively  In  Bank- 
rupt Court,  bankrupt's  mortgagee  getting  poesesslon  has  not  legal 
possession,  nor  does  trustee  invade  his  right 

141  U.  S.  832-343,  35  L.  781,  MAGOWAN  v.  NEW  YORK  BELTINQ 
CO. 

Syl.  1  (Xll,  31).    Patent  for  vulcanized  rubber. 

Approved  In  Armat  Moving  Picutre  Co.  v.  American  Mutoscope 
Co.,  118  Fed.  849,  holding  Jenkins  and  Armat  patent  for  picture- 
exhibiting  apparatus  was  not  anticipated,  and  discloses  patentable 
invention,  and  claims  1,  2,  3,  4,  5,  7  and  8  Infringed;  Haliock  v. 
Davison,  107  Fed.  486,  holding  Haliock  patent  for  weeding  machine. 
not  being  anticipated  nor  device  suggested  by  anything  in  prior 
art,  was  Infringed;  Erajewski  v.  Pbarr,  105  Fed.  520.  holding 
Erajewskl  patent  for  machine  for  breaking  and  cutting  cane 
shows  patentable  novelty,  was  not  anticipated  and  Is  valid. 

Dlstlngnished  In  Plumb  v.  New  York,  etc.,  R.  R.  Co.,  97  Fed. 
U7,  holding  McKenna  patent  for  air-brake  attachment,  being  device 
of  merely  mechanical  skill,  patent  Is  void  for  lack  of  novelty  In 
view  of  prior  art 
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13B  Notes  on  U.  B.  Beporta.        141  U.  8.  344-3^ 

Sfl.  2  (Xtl,  31).  Markedly  Dew  Improvement  Involves  patentable 
In  vent  Ion. 

Approved  in  National  Hollow,  etc,  Go.  T.  Interchangeable,  etc., 
Co.,  106  Fed.  708,  boldlng  new  combloadon  of  old  elements,  by 
whicb  a  new  and  nsefnl  result  Is  produced,  may  be  protected  by 
patent  as  securely  as  a  new  machine. 

Syl.  3  (XII,  31).    Pateut  extensively  used  probably  noveL 

Approved  In  Peters  v.  Union  Biscuit  Co.,  120  Fed.  685,  holding 
teatlmoDy  as  to  exlst^ice  and  use  of  structure  cBseotlBlty  same  as 
patent  twelve  years  prior  to  giving  testimony,  unsupported  by  ex- 
hibit to  e&tabllsb  Bntlclpatlou;  Klntoch  Tel.  Co.  v.  Western  Electric 
Co.,  113  Fed.  665,  holding  patented  device  having  displaced  others 
In  previous  use  to  perform  its  runctlon  is  persuasive  evidence  that 
it  Involves  Invention;  Kalamazoo  By.  Supply  Co.  v.  Duff  Mfg.  Co., 
113  Fed.  268,  holding  question  of  Invention  being  fairly  open  to 
doubt,  the  practical  success  of  the  device  In  displacing  similar 
devices  In  previous  use  sustains  the  patent;  National  Hollow,  etc.. 
Co.  V.  Interchangeable,  etc.,  Co.,  106  Fed.  708,  holding  extensive 
use  of  machine  whIcb  le  clearly  without  novelty  does  not  dispense 
with  that  statutory  requirement,  and  it  will  not  sustain  a  patent; 
Falk  Mfg.  Co.  T.  Missouri  R.  B.  Go.,  103  Fed.  302,  holding  great 
atlilty  of  patented  article  can  only  be  considered  regarding  the 
exercise  of  Inventive  faculty  when  that  question  Is  balanced  with 
doubt;  dissenting  opinion  In  Tecktonius  v.  Bcott,  110  Wis.  451,  SG 
N,  W.  676,  majority  holding  "  T  "  patent  infringing  "  S,"  and  "  S  " 
selling  to  "T,"  reserving  right  to  manufacture  "S"  but  manu- 
factures *'  T "  Instead,  not  vlolatiim  of  contract,  articles  being 
equivalent. 

(XII,  31).    UlsceUaneons. 

Cited  In  Consolidated  Rubber  Tire  Go.  v.  FInley  Rubber  Tire  Co., 
116  Fed.  634,  holding  one  obtaining  exclusive  rights  under  patent. 
to  ran  during  Its  life,  acknowledging  its  validity  in  contract  of 
license,  cannot  afterward  contest  validity  of  such  patent 
141  U.  S.  344-357,  35  L.  776,  GAGE  v.  BANI. 

Syl  4  (XII,  33).    Tax  deed  title  notice  must  appear. 

Approved  In  Harrell  v.  Enterprise  Sav.  Bank,  183  lU.  547,  56 
N.  E.  66.  holding  notice  eXpiratlon  of  time  to  redeem  from  tax 
sale  Is  fatally  defective,  falling  to  show  apeciflcaily  whether  sale 
was  for  taxes  or  special  assessments. 

141    tJ.   8.   358-384.  35   L.  766,    DNITSD   STATES   r.   MISSOURI, 
ETC.,  BY.  CO. 

8yL  4  (XII,  33).  Railway  legally  selected  unappropriated  in- 
(lemulty  lands. 

Approved  In  Clark  v.  Herlngton,  186  U.  S.  208.  46  K  1130,  22 
Sop.  Ct  873,  holding  even-numbered  sections  wlthiu  place  limits  of 
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grant  to  Union  Pacific  Railroad  by  acta  Jnlr  1,  1S62,  not  open 
to  selection  by  Missouri,  Kansas  &  Texas  Ballroad  as  IndemLlty 
lands  In  satisfaction  of  grant  under  act  July  26,  1868. 

SyL  S  (XII,  34).     SelecUon  passes  title  to  indemnity  land. 

Approved  In  Clark  t.  Herington,  1S6  U.  S.  209,  46  L.  1130,  22 
Sup.  CL  874,  holding  land  department's  approval  of  railroad's 
selection  of  ludemnlty  land,  same  being  subject  to  bomestead  by 
acts  of  Congress,  did  not  vest  title  In  company;  Oregon,  etc.,  R.  B. 
T.  United  States,  180  U.  S.  104,  23  Snp.  CC  616,  47  L.  728,  boldlng, 
under  act  July  25,  1836,  cbap.  242  (14  Stat  at  Large,  238),  requir- 
ing "  selecflon,"  secretary  cannot,  upon  mere  "  acceptance  "  of  map 
of  definite  location,  withdraw  land  from  settlement,  affirming 
Oregon  &  C.  R.  R.  Co.  v.  United  States,  100  Fed.  515,  boldlng  title 
to  lands  wifbin  Indemnity  limits  remained  In  geueral  government 
subject  to  disposition  until  performance  of  all  preliminaries,  includ- 
ing secretary's  approval  of  selection,  affirming  United  States  ▼. 
Oregon  &  C.  R.  R.  Co.,  101  Fed.  318,  holding,  until  dedciency  la 
primary  grant  Is  ascertained,  and  Indemnity  lands  In  lieu  thereof 
selected,  approved  by  secretary,  title  remained  In  United  States. 

Syl.  7  (XII,  34).  Under  certain  circumstances  government  cancels 
patent. 

Approved  in  United  States  v.  Chicago,  etc.,  Ry.  Co.,  116  Fed.  072, 
holding  patent  Issued  to  railroad  for  land  to  wblch  individual  had 
acquired  prior  right  ander  homestead  law,  United  States  obligated 
to  maintain  suit  for  cancellation;  United  States  v..  Oregon  &  C. 
B.  B.  Co.,  101  Fed.  320,  holding  settlera  having  acquired  prior 
rights  to  land.  United  States  Is  obligated  to  convey  same,  tbougli 
land  department  has  Issued  patents  thereof  to  railroad. 
141  U.  S.  384-408,  35  L.  78(J,  FOWLER  v.  EQUITABLE  TRUST 
CO. 

Syl.  5  (XII,  35).    Interest  exceeding  legal  rate  nsurloue. 

Approved  In  Kinney  v.  Columbia  Sav.,  etc.,  Assn.,  113  Fed.  360,. 
holding  attorney's  fees  provided  In  trust  deed  for  trustee,  defend- 
ant, upon  foreclosing  trust  deed  to  secure  note,  not  entitled  to  fees, 
on  ground  trustee  refused  to  act;  Union  Mortgage,  etc.,  Go,  v.  H«^ 
good,  07  Fed.  365,  holding  provision  in  mortgage  for  payment  of 
attomey'8  fees  by  mortgagor  in  case  of  foreclosure  does  not  ren- 
der notes  secured  thereby  usurious;  Payne  v.  Henderson.  106 
Ky.  138,  SO  S.  W.  3S,  boldlng  agents  to  lend  money  exacting  excess 
Interest,  retaining  excess  as  commissions,  borrowers  may  recover 
that  amount  from  principal  as  usury  paid,  principal  having  as- 
sented. 

SyL  8  (XII,  35).    Trust  deed  —  Attorney's  fee  on  foreclosure. 

Approved  in  In  re  Roche,  101  Fed.  960,  holding  mortgage  agree- 
ment to  pay  10  per  cent  attorney's  fees  If  mortgagee  foreclose^ 
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mortgagor  becoming  bankrupt,  said  fee  not  allowed  In  addltEoii  to 
prlDclpal  and  Interest;  Turner  t.  Sonthem  Home  Bldg.,  etc.,  Abbii.. 
101  Fed.  314,  boldlng  contract  not  requiring  borrower  to  surrendeT 
itock  on  foreclosure,  same  being  asked  In  answer,  permitted  by 
by-laws,  court's  Jurisdiction  unaCFected,  amount  being  below  $2,000; 
Snyder  v.  Barings  Assn.,  23  Utah,  301,  64  Pac.  873,  holding  money 
contract  secured  by  tmst  deed  upon  realty  In  State  where  con- 
tract was  made  goyems  In  its  coastrucUon,  not  State  wbere  same 
la  payable. 

141  n.  S.  408-410.    Not  cited. 

141  n.  S.  411-41&,  SS  L.  794,   FOWLER  t.  EQUITABLE  TRUST 
CO. 

8yL  4  (XII,  56).  Decree  unreversed  for  unreasonable  attom^'s 
tee. 

Approved  In  Jocoway  t.  Hall,  67  Ark.  345,  56  S.  W.  14,  bolding, 
00  settlement  of  administrator's  account,  be  not  entitled  to  at- 
torney's fees  expended  by  him  In  resisting  proper  charges  sgslnst 
him, 

141  U.  S.  415-419,  86  L.  775,  HICKMAN  T.  FORT  SCOTT, 
SyL  2  (XII,  36).    Judgment  ^ter  term  beyond  court's  contnri. 
Approved  In  Burget  t.  Boblnson,  123  Fed.  204,  holding  rule  29, 
Circuit  Court  of  Appeals,  requiring  rehesring  petition,  filed  within 
a  mouth  after  Judgment,  being  for  court's  protection,  waived  by 
court.  Justice  ao  requiring;  Sanford  v.  White,  108  Fed.  929,  holding  a 
United  States  court  has  no  power  over  Its  proceedings  after  the 
term  at  which  sucb  proceeillDgs  were  had. 
141  D.  S.  419-429,  35  L.  800,  McCLAIN  t.  ORTMATEB. 

Syl.  1  (XII,  37).  Patentee  describing  part  presumably  abaudons 
rest 

Approved  bi  Klnlocb  Tel.  Co.  v.  Western  Electnc  Co.,  113  Fed. 
6SS,  bolding  patentee  having  made  bis  claim,  be  thereby  disclslmed 
and  abandoned  to  the  public  all  other  combinations  that  do  not 
invade  his  claims. 
Syl.  2  (XII,  37).  Eiplldt  claims  not  alterable  by  cotirL 
Approved  In  Union  Biscuit  Go.  t,  Peters,  12S  Fed.  609,  bidding 
Peters  patent  for  packing  biscuits,  crackers,  etc.,  in  view  of  the 
prior  art,  is  void,  lacking  patentable  novelty;  American  Sales-Book 
Co.  v.  Carter-Cmiue  Co.,  125  Fed.  601,  holding  Beck  patent  for  a 
maniroldlng  sales-book,  result  accomplished  by  prior  devices,  lacks 
patentable  novelty  and  Is  void;  United  States  Pig  Wood,  8.,  etc., 
L.  B.  Co.  V.  Stnrtevant,  122  Fed.  479,  holding  patent  claim  cov- 
ering combination  of  elements  without  emphasizing,  the  Importance 
of  one  element  over  that  of  others,  court  not  authorized  to  bold 
any  element  nonessential;  Scbrelber.  etc.,  Co.  t.  Adams  Co..  117 
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Fed.  834,  boldlag  laDguage  of  pateot  claim,  being  clear  and  nnam- 
blguouB,  courts  cannot  enlarge  It,  tbougb  It  do  not  cover  the  actual 
Invention  of  patentee;  Simplex  Ry.,  etc.,  Co.  v.  Wands.  116  Fed. 
G21,  holding  parol  evidence  la  admlaalble  In  abowing  state  oF  the 
art  to  aid  the  court  In  construing  a  patent  within  Itmlta  Imposed 
on  the  clBlms;  Pelfer  t.  Brown  &  Co.,  106  Fed.  940.  holding  Felf^ 
patent  for  an  improvemrair  in  metalinrglcal  famaces  limited  by 
Its  terms,  and  not  Infringed  nnleas  another  device  falls  wltbln 
terma. 

Syl.  S  (XII,  38).    Infringement  muat  be  within  patent  claims. 

Approved  In  Adam  v.  Folger,  120  Fed.  263,  269.  holding  patent 
for  combination  not  Infringed  If  any  one  of  the  elements  is  omitted, 
bnt  change  of  location  will  not  avoid  infringement;  Dayton,  etc., 
Oo.  V.  Westlnghouse,  etc.,  Co.,  118  Fed.  673,  holding  Tesla  patents 
regarding  operation  of  electric  motor  disclose  Invention  In  view 
of  prior  art,  and  neither  was  anticipated  by  third  patent  by  same 
inventor;  Hendey  Macb.  Co.  v.  Prentiss  Tool,  etc.,  Co.,  113  Fed, 
694,  holding  Norton  patent  for  an  Improved  feed  for  BCrew-cntting 
engine  Intbea  held  limited  to  particular  combination  shown  In  the 
claims';  Stokes  Bros.  Mfg.  Co.  v.  Heller,  101  Fed.  267,  holding 
Stokes  putents  for  Improvements  In  rasplng-cutting  machines  mu^^t 
be  limited  t5  the  specific  combinations  described. 

Distinguished  in  Mesick  v.  Moore,  100  Fed.  846,  holding  language 
of  specification  showing  clearly  the  part  secured  as  a  monopoly, 
nothing  can  be  held  to  infringe  same  which  does  not  fall  wltbln 
patentee's  terms. 

Syl.  8  (XII,  38).     No  definition  criterion  of  Invention. 

Approved  in  Hanlfen  v.  Armltage,  117  Fed,  849,  holding  one 
criterion  of  Invention  is  that  others  have  sought  and  failed,  even 
though  process  was  regarded  simple  when  discovered;  NatloniU 
HoUow,  etc.,  Co.  v.  Interchangeable,  etc.,  Co.,  106  Fed.  707,  hold- 
ing the  extensive  use  of  a  machine,  clearly  without  novelty,  does 
not  dispense  witb  that  statutory  requirement,  and  will  not  sustain 
a  patent 

Syl.  9  (XII,  89).    In  doubtful  cases  utility  determines  inventt<m. 

Approved  In  American  Sales-Book  Co.  v.  Bulllvant.  117  Fed.  259, 
holding  evidence  of  comparative  utility,  as  between  a  device  and 
others  claimed  as  anticipations,  properly  considered,  doubt  existing 
as  to  their  practical  Identity;  Goodyear  Tire,  etc..  Co.  v.  Rubber 
Tire,  etc.,  Co.,  116  Fed.  377,  holding  novelty  of  patent  being  in 
doubt,  graieral  use  is  evidence  of  value,  though  latter  la  nothing 
If  attributed  to  other  causes;  Standard  Caster,  etc.,  Co.  v.  Caster 
Socket  Co.,  113  Fed.  IG6,  holding  it  is  only  when  the  patentability 
of  B  device  Is  doubtfnl  that  its  general  use  may  turn  the  scale; 
Falk  Mfg.  (Do.  V.  Mlssourt  R.  R.  Co.,  103  Fed.  302,  holding  great 
utility  ot  patented  article  can  only  be  considered  regarding  the 
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exercise  of  laventtve  facultr,  wben  that  question  la  balanced  with 
doubt;  Lane  v.  Welds,  99  Fed.  292,  holding  the  commercial  success 
ol  a  patented  article  la  only  one  element  to  be  considered  wb»« 
patentability  la  otherwise  In  doubt. 
141  D.  8.  429-137,  35  L.  804,  McLEAN  r.  CLAPP. 

SyL  1  <X1I,  39).    Contract  rescission  must  be  prompt. 

Approved  In  Shapplrlo  t.  Goldberg,  192  U.  B.  242,  24  Sup.  Ct 
261,  holding  purchaser  of  realty  cannot  rescind  because  vendor 
misrepresented  area,  where  be  performed  acts  of  ownership  after 
discoTM^ng  the  fraud;  Ward  v.  Sherman,  192  U.  S.  176,  24  Sup.  Ct. 
230,  htddlDg  delay  of  three  years  In  questioning  mortgagee's  title 
to  property  conveyed  to  him,  he  having  successfully  dealt  with  it 
at  bis  own,  precludes  rescission  under  delivery;  Wheeler  v.  M'Nell, 
101  Fed.  689,  holding  party  having  right  to  rescind  contract  for 
fraud  must  disaffirm  Immedtatdy  on  discovering  fraud,  by  placing 
otber  party  tn  statu  quo  as  nearly  as  possible. 

Sj-1.  2  (XII,  40).    Possession  of  realty  equitable  notice. 

Approved  In  Kirkham  v.  Uo<«e,  30  Ind.  App.  563,  63  N.  E.  1044, 
boldlng  possession  of  entire  premises  by  one  of  several  tenants  In 
common  sufficient  to  put  purchaser  from  cotenant  upon  inquiry, 
141  U.  S.  437-441.    Not  Cited. 

Ul  D.  8.  441-458.    35   L.    809.    CROSBT,   ETC.,   VALVB    CO.    T. 
CONSOLIDATED,  ETC.,  VALVB  CO. 

SfL  2  (XII,  40).    Entire  proQt  recoverable  due  to  Infringement. 

Approved  In  Penfleld  v.  Potts,  123  Fed.  4S6,  holding  infringing 
macbine  meeting  special  marliet  because  of  part  Infringed,  pat- 
entee entitled  to  entire  sale  proQts.  but  for  other  classes  of  work, 
entire  proQts  not  recoverable;  Plaget  Novelty  Co.  v.  Hoadley,  123 
Fed.  898,  holding  manufacturer  of  Infringing  article  Is  liable  for 
entire  net  profits  derived  from  Its  sale,  salablllty  depending  pri- 
marily upon  patented  feature;  Coddlngton  v.  Profpe,  112  Fed.  1018, 
boldlng  where,  but  for  patented  feature.  Infringing  article  would 
not  be  salable,  patentee  is  entitled  to  whole  proata  of  such  article; 
Wales  V.  Waterbury  Mfg.  Co.,  101  Fed,  130,  holding  infringer  Is 
liable  for  entire  profits  made  by  manufacture  and  sale  of  article 
containing  patented  devlcci  wltbout  which  article  would  have  been 
nnaalable. 

141  V.  8.   45&-4CS,   35   L.   817,   McCEEART   v.   PENNSYLVANIA 
CANAL  CO. 

SyL  1  (XII,  41).     Patentee  recovers  part  profits  from  Improve- 

Approfed  In  Lattlmore  v.  Hatdsocg  Mfg.  Co.,  121  Fed.  087,  hold- 
ing Infringement  of  lantern-bolder  worn  on  miaer's  cap  entitles 
Ptleotee  thereof  to  profits  arising  from  Its  sale  as  separate  article 
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from  cap;  BrlckUI  v.  Mayor,  etc.,  of  Cltj  of  New  York,  112  Fed.  71, 
holding  apparatus  combining  well-known  device  open  to  the  pnbllc 
and  tbp  Infringing  element,  patentee  It  entitled  only  to  profits 
from  Infringing  elemenL 

8jl.  4  {XII,  41).    Identical  or  colorable  patent  with  previous  void. 

Approved  In  Thomson-Houston  Elec.  Co.  v.  Black  River  Trac- 
tion Co.,  124  Fed.  512.  holding  structure  described  In  patent,  being 
complete,  composed  of  several  coactlng  parts,  eacb  described,  no 
other  valid  patent  Is  Issuable  for  one  of  tbe  parts, 

141  U.  8.  468-475,  85  I.^  821,  AMERICAN.  BTC,  TWINB  CO  T. 
WORTHINGTON. 

S7I.  1  (XII,  41).    Name  known  In  commercial  srasc 

Approved  In  Wleland  v.  Collector,  etc,  of  San  Francisco,  104 
Fed.  543.  holding  small  flsb  packed  In  oil  In  quarter  tins  of  sise  and 
style  designated  In  paragraph  208,  tarltr  act  lSd4,  labeled  "  sardines 
In  oil,"  are  dnltable  as  such;  In  re  Wleland,  98  Fed.  103,  holding 
spratd  put  up  in  oil  In  tin  boxes  In  accordance  wltb  paragrepb  208, 
tariff  act  1S94,  and  labeled  "  sardines  "  are  dutiable  as  such. 

&jl.  6  (XII,  42).    General  term  will  not  Include  specific. 

Approved  In  Swan  &,  Flncb  Co.  v.  United  States,  190  U.  8.  146, 
23  Sup.  Ct  704,  47  L.  986,  holding  drawback  act  of  July  24,  1807, 
I  30  (30  Stat  at  Large,  211,  chap.  11,  U.  8.  Comp.  8tat.  1901.  p.  1991). 
"  on  exportatlons,"  Inapplicable  to  goods  used  on  vessel  bound  for 
foreign  port;  Commercial  Bank  v.  Sandford,  103  Fed.  100,  holding 
sale  of  lands  In  South  Carolina  under  tax  execution,  directed  by 
sheriff  and  approvingly  made  by  deputy,  not  aalawful  though 
deputy's  appointment  uncon^rmed  by  Judge;  Southern  Ry.  Co,  v. 
North  Carolina  Corp.  Comm.,  97  Fed.  618,  hol<Ung  railroad  suit  to 
restrain  State  authorities  from  collecting  tax  levied  on  Its  property 
on  ground  of  discrimination  Involves  constitutional  question,  irre- 
spective of  citizenship. 

Syl.  7  (XII,  42).    Doubtful  tariff  resolved  In  importer's  favor. 

Approved  in  Benzlger  v.  United  SUtes,  102  V.  8.  G5,  24  Sup.  Ct. 
106,  holding  plaster  casts  of  clay  models,  though  glided  and  pro- 
duced In  unlimited  quantities,  are  "  casts  of  sculpture,"  and  en- 
titled to  free  entry;  Eldman  v.  Martinez,  184  U.  8.  583,  46  L.  701.  22 
Sup.  Ct  517,  holding  American  secnrtUes  passing  partly  under  will 
executed  abroad  by  nonresident  alien  and  partly  under  Intestate 
Spanish  laws  not  subject  to  inheritance  tax  act  Jnne  13,  1898. 
I  29;  Detroit  Fish  Co.  v.  United  States,  125  Fed.  804,  holding,  under 
paragraph  671,  tariff  act  October  1,  1890,  chap.  1244,  |  2,  free 
list  (30  Stat  606),  American  corporation  could  Import  flsh  free, 
caught  m  net  leased  by  American  to  Canadian  corporation;  Volght 
V.  Mlhalovltch,  126  Fed,  83,  holding  Imported  cherries,  In  alcohol  to 
prevent  decay,  same  used  to  mabe  ch^ry  Juice,  are  not  dutiable 
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"u  frolts  preserred  In  spirits,"  nor  as  "cherry  Juice;"  O.  G. 
Hemiwtead,  etc.,  Son  t.  Thomas.  122  Fed.  K39,  holding  construc- 
tloD  of  clBBBlftcatlon  of  an  Import  which  would  as  well  place  It  on 
tlie  free  list,  conrse  favoring  importer  must  be  adopted;  United 
States  V.  NordHnger,  121  Fed.  692,  h<ridlng  evidence  as  to  trade 
meRnlng  of  term  used  In  tariff  act  Inadmissible  unless  meaning 
differs  from  ordinary  dictionary  or  meaning  In  common  speech; 
United  States  v.  Unllins,  119  Fed.  83S,  holding  offlcer's  falling  to 
collect  tax  on  spirits  when  same  were  removed  from  warehouse 
not  precluding  government  recovering  on  distiller's  bond,  If  It  were 
propeHy  chargeable;  Elump  v.  Thomas.  108  Fed.  799,  boldlng  flax 
consisting  of  banlcs  of  two  strands  twisted  together  not  dutiable 
nnder  paragraph  S47,  tariff  act  1897,  as  "  thread  •  •  *  made 
trom  yam  •  •  •  composed  of  flai;"  Hart  v.  Smith,  159  Ind. 
190,  64  N.  E.  664,  holding  Invalid  part  of  Increase  In  an  assesament 
not  determinable  and  separable  from  valid  part,  entire  locreaae  tn 
assessment  Is  void. 

141  D.  S.  47&-479,   SS   L.  824,    LETADVILLB   GOAL  GO.   v.    Mc- 
CBBERY. 

SyL  2  (Xn,  48).  Olrcalt  Gonrf  a  adjudication  nnatfected  State's 
decUloD. 

Approved  In  Mutual  Reserve,  etc,  Assn.  v.  Fbelps,  190  n.  S.  1S9, 
23  Sup  Ct  710,  47  I*  995,  bolding  Federal  court  cannot  enjoin  pro- 
ceedings In  State  court  sougbt  to  be  removed,  same  being  merely 
MQtlDuatlon  of  action  therein,  and  aiding  execution  of  Judgment 
141  V.  8.  47&-491,  85  L.  826,  DAVIS  v.  PATRICE. 

SyL  2  (XII,  43).  Btatnte  of  Frauds  Inapplicable  to  promisor's 
benefit 

Approved  In  Choste  v.  Hoogstraat  105  Fed.  720,  holding  defend- 
ant's letter  to  plaintiff  agreeing  to  stand  sponsor  for  lumber  fur^ 
nlslied  tblrd  party  by  plaintiff    aufflclent  consideration  to  take  It 
out  Statute  of  Frauds  In  Wisconsin. 
Ul  n.  S.  ^1-50S,  85  L.  830,  KNEELAND  V.  LUGE. 

SyL  3  (XII,  44).    Receiver's  certificates  must  be  redeemed. 

Approved  In  Farmers'  Loan,  etc.,  Co.  v.  Stnttgart,  etc.,  R.  R.,  100 
Fed.  668,  holding  certificates  for  debts  contracted  by  receiver  In- 
dnded  as  "  costs  of  suit "  payable  second  In  order,  trustee  fore- 
doilDg  railroad  mortgage.    See  83  Am.  St  Rep.  76,  note. 

SyL  5  (XII,  44).  Receiver's  certificates  binding  trustee  bind 
bondholder.' 

Approved  In  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  226,  holding 
corporation  receiver  ordered  to  defend  salt  to  establish  Hen  against 
corporation,  decree  for  mortgagee  blnda  receiver  and  all  parties 
n^tesented  by  him. 

Vol.  UI  —  U) 
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141  0.  S.  510-520,  36  L.  887.  SEITZ  v.  BREWER'S,  ETC..  MA- 
CHINE CO. 

SyL  1  (XII,  44).    Collateral  parol  agreement  must  be  dlatloct 

Approved  In  Sun  Printing,  etc.,  Assn.  v.  Bdwatds,  113  Fed.  447, 
Lolding  plaintiff  Introducing  evidence  of  couTerBatiODS  and  negotia- 
tions between  the  parties  prior  to  tbe  letter  contract,  evidence  of 
such  is  admissible  on  behalf  of  defendant;  McCormlck  v.  Yoeman, 
26  Ind.  App.  418,  5B  N.  B.  1070,  boidlng  macblne  sold  on  written 
warranty  and  paid  for  by  note,  verdict  for  maker  contrary  to  tlie 
evidence,  no  evidence  being  offered  sbowliig  breacb  of  warranty; 
Worland  v.  Surest,  106  Ky.  71G,  51  8.  W.  440,  boidlng  contract  la 
writing,  no  fraud,  buyer  cannot  abate  tbe  price  on  account  of 
breach  of  verbal  representations  at  time  of  sale,  article  having  leas 
value;  Armington  v.  Stelte,  27  Mont  20,  89  Pac.  117,  holding  absence 
oC  fraud,  eta,  contemporaneous  agreement  between  parties  to  writ- 
ten sublease  of  mine,  regarding  extension  In  event  of  buying,  was 
Inadmissible;  StoweU  v.  Greenwich  Ins.  Co.,  163  N.  T.  306,  57  N.  E. 
4S2,  boidlng  stipulations  contradicting  the  written  contract,  and  not 
constituting  an  Independent  collateral  contract,  parol  evidence  In- 
admissible regarding  details  of  agency. 

Syl.  2  (XII,  45).  Writing  Implying  completeness,  whole  agree- 
ment presumed. 

Approved  In  The  Barnstable,  181  V.  8.  472.  46  L.  959,  21  Sop.  Ct. 
687.  holding  liability  caused  by  negligence  of  vessel's  crew,  ap- 
pointed and  paid  by  charterers,  not  Imposed  upon  owners  by  clause 
cbarter  party  requiring  owners  "pay  insurance  on  vessel;"  Union 
Selling  Co.  V.  Jones,  128  Fed.  UTS.  holding  contract  reduced  to  writ- 
ing and  Imports  completeness  on  its  face.  It  will  be  presumed  tbat 
parties  have  Included  every  material  item  and  term;  Matthias  v. 
Beeche,  111  Fed.  841.  boidlng  shipowner's  representations  prior  to 
cbarter  respecting  vessel's  speed,  same  not  embodied  in  cbarter,  are 
superseded  by  Instrument  In  absence  of  fraud  or  mutual  mistake; 
Montgomery  v.  ^tna  Life  Ins.  Co.,  87  Fed.  917,  holding  written 
contract  of  employment  between  general  agent  and  life  Insurance 
company,  being  full  and  unambiguous,  parol  evidence  inadmissible 
to  Incorporate  collateral  guaranty;  Thompson  Foundry,  etc.,  Co.  v. 
Glass,  136  Ala.  654,  33  So.  812.  holding  parol  evidence  Is  Inadmis- 
sible to  prove  tbat  the  lessor  agreed  to  make  repairs,  as  such  agree- 
ment was  merged  in  the  lease;  Bullard  v.  Brewer,  118  Ga.  920,  45 
S.  E.  711,  holding  contract  of  parties  reduced  to  writing  having  the 
appearance  of  completeness,  parol  evidence  to  alter  Inadmissible, 
in  absence  of  fraud,  accident  or  mistake. 

Syl.  4  (XII,  45).  Written  contract  silent,  parol  evidence  Inad- 
missible. 

Approved  In  Morris  v.  Chesapeake  4.  O.  88.  Co.,  125  Fed.  67, 
holding  where  steamship  contract  for  carriage  of  cattle  makes  no 
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dtatlnctloD  between  Hereral  veesels  named,  parol  evidence  cannot 
«icept  one  from  aucb  warranty;  Hawley  Furnace  Co.  r.  Hooper,  EM) 
Hd.  397,  45  AtL  458,  boldlng  contract  to  put  In  farnace  guarantee- 
Ing  certain  saving  In  coat  of  fuel,  but  silent  as  to  manner  of  ascer- 
UlDlQg,  contemporaneous  verbal  nnderstanding  Inadmissible. 

B7L  5  (XII,  4S).    Uannfacturer  selling  definite  article  no  warranty. 

Approved  In  Dodge  v.  Dickson  Mfg.  Co.,  118  Fed.  222,  boldlng 
vendee  ordering  article  of  manufacturer  (or  particular  purpose,  hav- 
ing opportunity  to  Inspeci  during  tbe  manufacture,  no  implied 
warranty  against  latent  defects;  Frederiet  Mfg.  Co.  v.  Devlin,  127 
Fed.  75,  holding  bicycle  manufacturers  agreeing  to  furnish  stem 
casting  as  per  sample  of  certain  steel,  were  not  bound  to  a 
■election  witbln  their  opinion;  Providence  Macb.  Co.  v.  Laurens 
Cotton  Mills,  08  Fed.  189,  holding  machinery  furnished  under  writ- 
ten contract,  defendant  alleging  it  unfit.  l>ut  not  denying  conforma- 
tion to  contract,  and  claiming  damage  for  defects,  parol  evidence 
admissible  in  explanatioD;  Fairbanks,  etc.,  Co.  v.  Basiiett,  98  Mo. 
App.  70,  71  S.  W.  1118,  holding  seller  delivering  gasoline  engine  of 
kind  and  character  agreed  on,  there  wag  no  implied  warranty  tbat 
It  would  meet  purchaser's  use. 

Syl.  6  (XII,  46).    Representation  not  written  no  warranty. 

Approved  in  Providence  Mach.  Co.  v.  Laurens  Cotton  Mills,  98 
Fed.  200,  holding  machinery  manufactured  for  a  particular  use 
being  Dt,  proper  and  efficacious,  buyer's  disappointment  In  secur- 
ing desired  results  no  grounds  for  actloiL 

141  D.  S.  520-527.    Not  cited. 

141  U.  S.  528-530,  35  L.  813,  CROSS  v.  ALLEN. 

liyL  5  (XII,  46).    Principal's  payment  Interest  keeps  note  alive. 

See  9G  Am.  St.  Rep.  671,  note. 

Syl.  7  (XII,  47),    No  laches,  obligations  not  barred. 

Approved  in  George  v.  Butler,  26  Wash.  466,  90  Am.  8L  Rep.  762, 
67  Pac,  206,  holding  several  notes  secured  by  a  mortgage,  each  is 
foundation  for  separate  action,  and  limitations  will  run  against 
tbuae  flrst  due,  though  others  not  barred. 

SyL  10  (XII,  47).  Supreme  presumes  State  court's  decision 
deliberate. 

Approved  In  Manhattan  Life  Ins.  Co.  v.  Albro,  127  Fed.  2S5, 
holding  without  regard  to  Its  correctness,  construction  of  State 
statute  by  State  Supreme  Court  binds  Federal  court  sitting  therein 
In  legal  actions  of  same  charncter;  Southern  Ry.  Co.  v.  North  Caro- 
lina, etc.,  Comm.,  00  Fed.  1G5,  holding  decision  of  bighest  State 
court  construing  State  statute,  will  he  recognized  as  authoritative 
by  a  Federal  coart,  except  where  prior  riglits  are  affected. 
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141  D.  a  SSS-eiS,  SS  L.  Sia,  ADAMS  t.  BELLAIBB  STAUFIKn 
00. 
SyL  1  (XII,  47).    AfTKregatlon  of  old  devices  not  patent 
Approved  In  Sodlger  v.  Davlda  Mfg.  Co.,  126  Ted.  064,  965,  holtl- 
taig  Rodtger  patent  for  mncllBge-Iiolder,  merely  combination  of  old 
elements,  effect  prodnclng  nothing  novel,  lacks  patentable  Inven- 
tlon;  J.  L.  Mott  Iron  Works  v.  HotTmaD,  etc.,  Mfg.  Co.,  110  Fed. 
T7S,  holding  Eammann  patent  for  supply  connections  for  baalns  or 
batlis  IB  void  For  tack  of  patentable  Invention,  Involving  only  exer- 
cise of  meclianlcBl  skill;  Hickory  Wheel  Co.  v.  Frazler,  100  Fed. 
102,  holding  Elliott  patent  for  sntky  wheels  provided  with  pnev- 
matlc  bicycle  tires  not  subject  of  Invention. 

141  U.  8.  543-648,  35  L.  851,  OLCOTT  r.  HBADRIGE. 

SyL  1  (xn,  48).    Forecloanre  purchaser  held  for  receiver's  claim. 

Approved  In  Kennedy  v.  Roundtree,  63  S.  C.  403,  41  S.  E.  480, 
holding  on  foreclosure  In  Federal  Circuit  Court,  such  court  retains 
jurisdiction  of  the  parties  and  subject-matter  untU  sale  Is  con* 
flrmed;  H.,  etc.,  Ky.  t.  Crawford,  88  Tex.  280,  31  8.  W.  178,  htrtd- 
Ing  Jurisdiction  of  Federal  court  ceases  upon  discharge  of  receiver 
and  delivery  of  property  to  purchaser,  and  State  could  then  enforce 
Ita  own  Judgment  according  to  Its  laws. 

141  V.  8.  648-556,  85  L.  853.  BOGBRS  T.  UNITED  STATES. 

ByL  S  (XII,  48).    Circuit  and  Supreme  affirms  District's  judgment 

Approved  In  American  Sales-Book  Co.  v.  Bulllvant,  117  Fed.  260, 
holding  legal  action  In  Federal  Circuit  Court,  tried  by  stipulation 
wttheut  jury.  Its  findings  of  facts  not  reviewable  on  writ  of  error. 
If  any  evidence  supporting. 
141  U.  S.  657-580,  86  L.  857,  RECTOR  v.  LIPSCOMB. 

Syl.  1  (XII,  48>.  Supreme  Court  dismisses  appeal.  Insufficient 
amount 

Approved  In  Robinson  v.  Suburban  Brick  Co.,  127  Fed.  806,  hold- 
ing bill  In  Federal  court  need  not  state  amount  In  controversy.  It 
appearing  to  be  within  Jurisdictional  limit  from  allegaUona,  from 
record  or  from  evidence;  Southern  Building,  etc.,  Assn.  v.  Car^. 
117  Fed.  336,  holding  Circuit  Court  cannot  refuse  appeal,  ground  - 
that  decree  to  be  appealed  from  was  entered  on  mandate  from 
Circuit  Court  of  Appeals. 

141  U.  8.  560-564.    Not  cited. 

141  V.  8.  564-682,  35  L.  860,  FIRE  INS.  ASSN.  v.  WICKHAM. 

SyL  2  (Xn,  4B).  Parol  admissible  showing  circumstances  ,Of 
writing. 

Approved  In  Ireland  v.  Splckard,  96  Mo.  App.  64,  68  8.  W.  TCI, 
holding  receipt  reciting  "In  full  of  all  demands"  In  no  case  m 
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CMitract,  bnt  Blmidy  prima  facte  evidence  of  recited  fact,  and  la 
contradlctable  by  puol;  Gardwell  t.  Btuart,  82  Mo,  App.  696,  hold- 
ing release  being  more  tlian  receipt  and  correctlble  only  by  equity, 
plaintiff  mar  anticipate  afflrmatlTe  defenie,  and  In  separate  court 
aak  Ita  correction  or  cancellation. 

87L  4  <XI1,  49).    All  dne,  part  vlll  not  releasee 

ApproTed  In  Dnrehman  t.  Dnun,  101  Fed.  608,  holding  receipt 
fn  full  for  an  claims  under  charter  by  master,  on  payment  of 
freight  due,  will  not  release  charterers  for  demurrage  then  due, 
master  being  compelled;  Iroquois  Furnace  Co.  t.  £;iphlcke,  200  IlL 
424,  65  N.  E.  768.  holding  the  delivery  of  cargo  and  collection  of 
freight  money  Is  not  a  waiver  of  a  claim  for  demurrage;  McOlynn 
T.  Scott,  4  N.  Dak.  29,  58  N.  W.  464,  holding  one  party  having  no 
claim,  and  knows  It,  settlement  of  the  unfounded  claim  he  makes 
not  BUlBcIent  consideration  to  support  other's  promise;  Franklin  Ins. 
Co.  V.  Vlllenenve.  25  Tex.  Olv.  880,  60  8.  W.  lOlfl,  holding  life 
policy  settled  for  less  than  Its  face  by  company's  representations 
that  more  could  not  be  collected,  question  of  accord  and  satisfac- 
tion for  the  Jury. 

Byl.  6  (XU.  49).    Part  wUI  release  disputed  debt 

Approved  In  Chicago,  Milwaukee,  etc..  By.  Co.  v.  Clark,  178  U. 
S.  366.  44  L.  1106,  20  Sup.  Ct  92S,  holding  specified  som  win  be 
sustained  as  an  extinguishment  Of  the  whole  sum,  where  the 
Aggregate  amount  Is  In  dispute. 

(XII,  4a).    Miscellaneous. 

Cited  in  Levy,  etc.,  Mule  Go.  r.  KautTman,  114  Fed.  174.  holding 
purpose  Inducing  acceptance  of  drafts  as  accommodatlou  to  drawer 
not  legal  consideration  for  his  contract,  and  such  not  pleadable  aa 
failure  of  consideration. 

141  V.  8.  583-589.    Not  cited. 

141  n.  8.  689-601,  3S  L.  870,  MARSHALL  v.  HOLMBS; 

SyL  1  (Kll,  50).    Bemoval  complete  filing  petition  and  bond. 

Approved  In  Loop  v.  Winters,  115  Fed.  36S,  holdli^  filing  of  a 
infflclent  petition  and  bond  eCFects  the  removal  without  any  action 
of  the  Qoaiu 

SyL  5  IXII,  51).    When  equity  will  relieve  against  Judgment. 

Approved  In  Bailey  v.  Willeford,  IZS  Fed.  806,  holding  where  de- 
tendant  elected  to  litigate  whole  matter  In  State  courts,  and  having 
fnlly  presented  his  entire  case,  Federal  court  will  not  take  Juris- 
diction; Hendryx  v.  Perkins,  114  Fed.  807,  holdhig  neither  bill  to 
vacate  decree  for  fraud  nor  bill  to  review  Is  maintainable  after 
lapse  of  nine  years,  complainant  knowing  of  decree,  no  excuse 
offered;  Borne  Ina  Co.  v.  Virginia-Carolina  Chemical  Co.,  109  Fed. 
691,  holding  right  of  trial  by  Jury  In  legal  actions  doea  not  prevent 
equity  trying  matters  pending  action,  said  matters  equitably  cog- 
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nfzable  only  and  sobstantlally  Important;  Holton  v.  Davis,  108  Fed. 
149,  holdtng  equity  will  relieve  complainant  SKalnst  Judgment  on 
ground  of  fraud,  proof  of  which  la  clear  and  distinct,  and  evidence 
may  be  circumstantial  If  persuasive;  Wood  v.  Davis,  108  Fed.  131, 
boldlog  conrt  of  equity  may  enjoin  defendant  availing  himself  of 
Judgment,  tf  fraud  la  clearly  proven  and  Judgment  the  result  of 
the  fraud;  Pittsburg,  etc.,  Ey.  Co.  v.  Keokuk,  etc.,  Bridge  Co.,  107 
Fed.  TSe,  holding  bill  of  review,  ground  of  fraud  In  obtaining  de- 
crees to  be  reviewed,  should  sbow  all  details,  putting  complainant 
on  Inquiry  after  llUgatlon  ended;  Allen  v.  Allen.  97  Fed.  529,  hold- 
ing Judgment  not  Impeachable  In  equity,  ground  of  fraud  practiced 
by  successful  party,  If  fraud  attempted  was  unsuccessful;  Tillman 
V.  Peoples,  28  Tei.  Civ.  240,  67  S.  W.  205,  holding  relief  will  not 
be  extended  to  a  party  seeking  to  vacate  former  Judgment,  he  fail- 
ing to  exercise  reasonable  diligence  In  the  matter. 

Distinguished  In  Evans  v.  Gorman,  115  Fed.  402,  403,  holding 
under  Rev.  Stat.,  i  720,  Federal  court  has  no  power  to  enjoin  sale 
of  estate  lands  ordered  by  Arkansas  Probate  Court  to  pay  Judg- 
ments against  the  estate. 

Syl.  6  (XII,  52).  Circuit  Conrt  relieves  against  Inequitable 
Judgment 

Approved  In  Massle  v.  Buck.  128  Fed.  SI,  holding  Injunctive 
remedy  being  ancillary  to  the  granting  of  relief  In  a  suit  to  set 
aside  BherlU's  deed,  Federal  court  had  jurisdiction  under  Rev.  Slat., 
S  720;  National  Surety  Co.  r.  State  Bank,  120  Fed.  508.  509,  000, 
001,  hplding  Rev.  Stat.,  f  720,  not  violated  by  Federal  court  en- 
Joining  unconscionable  Judgment  of  State  court.  Injunction  being 
against  the  person,  not  the  court;  Julian  v.  Central  Trust  Co.,  115 
Fed.  062,  holding  Rev.  Stat.,  i  720,  has  no  application  to  enjoining 
sheriff  from  selling,  under  execution  of  State  court,  property  of 
third  party,  sheriff  being  trespasser  and  abasing  process;  Phelps  v. 
Mutual  Reserve,  etc.,  Assn.,  112  Fed.  466,  holding  under  Rev.  Stat., 
i  720,  Federal  court  cannot,  except  by  bankruptcy  law,  enjoin  re- 
ceiver appointed  by  State  court  having  concurrent  Jurisdiction,  no 
priority  claimed  by  Federal  court 

C^II.  50).    MiaceIlaiieou& 

Cited  In  Phelps  v.  Mutual  Reserve,  etc..  Assn.,  112  Fed.  485,  hold- 
ing court  of  record  once  acquiring  Jurisdiction  of  cause  by  service 
of  process,  same  continues  after  Judgment,  other  proceedings  being 
necessary  to  enforce  same. 
141  U.  S.  602-61B.    Not  cited. 
141  U.  S.  618-627,  35  L.  879,  MOLINE  PLOW  CO.  T.  WEBB. 

SyL  1  (XII,  53).    Error  on  face  of  record  noticed. 

Approved  In  dissenting  opinion  In  Keene  Five-Cent  Sav,  Bank  ▼. 
Beld,  123  Fed.  228,  230,  majority  holding  provision  In  note  "  to  be 
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construed  according  to  laws  of  Kanssa"  means  statutes  not  de- 
cUIoDs  of  local  courts  In  aiiywlse. 
Sj].    4    gH,    C3).    Limitations    against    note    naless    options 


Apptored  In  Cone  t.  Hyatt,  132  N.  O.  81G,  44  S.  E.  679,  holding 
tlie  defense  tbat  the  remedy  Is  barred  by  limitations  may  be  waived 
by  falling  to  set  it  up;  Harrington  v.  Claflln,  28  Tei.  Civ.  104,  66 
S.  W.  900,  holding  five  notes  containing  agreement  that  failure  to 
pay  the  note  others  would  mature  at  holder's  election,  statute  began 
to  ran  from  election  only.    See  95  Am.  St  Rep.  635,  note. 

141  D.  8.  627-637.  85  L.  882.  WILLGOX,  ETC.,  MACHINE  CO.  v. 
EWING. 

SyL  6  (XII,  54).    Barring  stipulations  agency  revocable  at  will. 

Approved  \a  Ablmtt  v.  Hunt.  129  N.  C.  406.  40  8.  E.  120,  holding 
landowner  authorizing  agents  to  sell  property  If  they  can,  owner 
ma;  terminate  agency  at  will,  and  pay  for  after  service  cannot  be 
compelled. 
141  U.  8.  638-647,  35  L.  886,  CRAIG  t.  CONTINENTAL  INS.  CO. 

SyL  4  (XII.  54).    Unless  owner  not  within  limited  liability. 

Approved  In  The  Nutmeg  State,  103  Fed.  T98,  holding  under  or- 
dinary shipping  contract  carrier  not  liable — Are  destroying  vessel 
and  cargo  —  being  at  no  fault,  though  goods  could  have  been 
shipped  night  of  arrlvaL 

SyL  5  (XII,  54).    Managing  officer  within  limited  liability  act 

Approved  in  In  re  Old  Dominion  SS.  Co.,  115  Fed.  8S0,  holding 
nnder  Rev.  Stat.,  |  4282,  relieving  shipowner  from  liability  "  unless 
Ore  is  duo  to  hia  negligence,"  cargo-owner  must  alDrmativeiy  prove 
bis  neglect  to  establish  liability. 

(XII,  54).    HlBcenaneous. 

Cited  In  Parsons  v.  Empire,  etc.,  Co.,  Ill  Fed.  208,  holding  ship- 
owners permitting  one  to  have  ostenatbiB  authority,  they  will  be 
liable  for  bis  negligence  and  Incompetence,  and  Rev.  Stat,  ft  428^ 
4285,  Is  inappUcable,  limiting  liability. 

141  D.  8.  648-656.    Not  cited. 

141  V.  S.  656-661,  35  L.  891,  SMYTH  t.  NEW  ORLEANS  CANAL, 
ETC.,  CO. 

SyL  2  (XII,  5Si.    Law  being  sufficient  equity  refuses  assistance. 

Approved  in  M'GuIre  v.  Pensacola  City  Co.,  lOS  Fed.  680,  hold- 
ing bill  tn  eunlty  to  recover  realty,  complainant  having  legal  title, 
and  defendant  In  posaesslon  by  forca,  U  improper  remedy  and 
dismlsslble. 
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141  U.  S.  eei-668,  39  L.  893,  UcLISH  T.  ROFF. 

S7L  1  (XU,  65).    No  si>peal  before  final  Judgment. 

Approved  In  Bowker  v.  United  Btatee,  1S6  U.  S.  138,  130,  46  L. 
1092.  22  8np.  Ct  803,  holding  under  Judiciary  act  March  3,  1891 
<,26  Stat  at  Large,  826,  chap.  617),  cases  IcTolvlng  JnrUdlctloii  of 
District  and  Circuit  Courts  not  reviewable  In  Supreme  Court  nntll 
final  Judgment;  Hays  t.  RlchardBon,  121  Fed.  637,  holding  Clrcnlt 
Court  finding  that  attachment  waB'  fraadulentlf  sued  oat  by  plain- 
tiff, and  dlsmlBBlng  for  want  of  Jurisdiction,  Judgment  reviewable 
only  hy  Federal  Supreme  Court;  In  re  Jacobs,  99  Fei,  542,  holding 
from  final  decree  of  District  Court  in  banfemptc;  case,  an  appeal 
may  be  taken  to  Circuit  Court  of  Appeals  In  ordinary  vray. 

Sjl.  2  (XII,  50).    Act  1891  determines  election  of  appeal 

Approved  In  Holdeu  v.  Strattoo,  191  U.  S.  118,  holding  appeal  In 
tiankmptcy  proceedings  not  pcoper  mode  of  reviewing  declslona  of 
Circuit  Courts  of  Appeal  on  original  petlUon,  but  certiorari  la 
remedy;  Ayrea  v.  Poladorfer,  187  U.  S.  538,  23  Sup.  Ct.  187,  47  L. 
315,  holding  Judgment  of  Circuit  Court  of  Appeals,  Jurisdiction 
thereof  invoked  solely  on  diverse  cltizensblp,  not  reviewable  In 
Federal  Supreme  Court  on  writ  of  error;  WIrglnan  v.  Persons,  126 
Fed.  45o,  holding  party  defeated  In  Circuit  Court  electing  to  appeal 
whole  case,  and  does  so,  assigning  Jurisdictional  errors  and  merits, 
Court  of  Appeals  may  decide  Jurisdiction  only;  Watklna  v.  King, 
118  Fed.  531,  holding  though  construction  of  Federal  Constitution 
Incidentally  arises  in  trial  In  Circuit  Court  does  not  prevent  Cir- 
cuit Court  of  Appeals  reviewing  wLole  case  on  writ  of  error;  Excel- 
sior Wooden-Pipe  Co.  v.  Pacific  Bridge  Co.,  109  Fed.  497,  holding 
Circuit  Court  dismissing  lacking  Jurisdiction,  pending  motions  un- 
determined, only  iBBue  reviewable  Is  "Jurisdiction"  by  Supreme 
Court,  and  not  on  appeal  to  Circuit  Court  of  Appeals;  Reliable  Incu- 
t>ator,  etc.,  Co.  v.  Stahl,  105  Fed.  607,  holding  primarily,  assignment 
of  errors  determines  scope  of  appeal  to  Circuit  Court  of  Appeals, 
and  If  other  errors  than  Jurisdiction  are  Inserted  whole  case  Is 
before  court. 

(XII,  551.    Miscellaneous. 

Cited  In  Glvln  V.  United  States.  184  V.  S.  673,  46  L.  747,  22  Sap. 
Ct  S28.  holding  under  act  July  1,  1864,  i  3.  no  direct  appeal  lies  to 
Federal  Supreme  Court  from  decree  of  District  Court  dismissing 
petition  to  enforce  confirmation  of  land  claim. 
141  V.  a.  668-689.    Not  cited. 


SyL  1  (XII,  69).    No  appeal  In  advance  of  Judgment. 
Approved  In  Honker  v.  United  States.  186  U.  S.  138,  46  L.  1092, 
22  Sup.  Ct  803,  holding  decree  of  District  Court  dismissing  cross- 
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libel  la  admtraltr  to  recover  damagea  for  collision,  not  final  JuSg- 
ment,  bence  not  reviewable  by  Supreme  Court;  German  Nat  Bank 
V.  Speckert,  ISl  V.  S.  408,  409,  4G  L.  92T,  21  Sup.  Ct.  689,  690, 
boldlng  Clicvit  Court  of  Appeals  reyetslng  Circatt  Court  which 
denied  motion  to  remand  case  to  State  court,  not  appealable  to 
Supreme  Conrt,  decltton  not  final  Judgment;  Cole  r.  Garland,  107 
Fed  781,  holding  no  appeal  or  writ  of  error  lies  from  the  decision 
of  the  Circuit  Court  In  remanding  cause  to  State  court,  from  which 
tune  was  Improperly  removed;  Wedeklnd  v.  Bell,  26  Ner.  414,  CS9 
Pac  614,  holding  where  parties  to  an  appeal  settle  the  controTeraj, 
tlie  appeal  will  bo  dismissed  though  cause  has  been  argued  and 
nibmitted. 
141  n.  8.  686-700,  SS  L.  906^  SINOBR  MPQ.  CO.  T.  WRIGHT. 

SjL  1  (XII,  Bff).    Appeal  dlsmiBsed  tax  meanwhile  paid. 

Approved  In  Wedeklnd  v.  Bell,  26  Nev.  414,  69  Pac.  614.  holding 
wiiete  parties  to  appeal  settle  the  controveray,  appeal  will  be  dis- 
missed though  cause  Has  been  argued  and  submitted;  State  v. 
Lambert,  52  W.  Va.  2B0.  43  S.  E.  177,  holding  court  will  express  an 
opbilon  on  iiuestions  of  law  If  necessary  to  a  determination,  but 
mooted  questions  or  abstract  propositions  will  not  be  decided. 


OXLII  UNITED  STATES. 


142  U.  8.  1-17,  35  L.  919,  8HARPHAWE  v.  YERKB8. 

Syl.  1  (XII,  61).    Stock  exchange  membership  passes  to  assignee. 

Approved  in  Page  v.  Edmunds,  187  V.  S.  601,  23  Sup.  Ct  202, 
47  I.  321,  holding  memberabip  of  bankrupt  In  Philadelphia  Stock 
Exchange  Is  property  within  bankruptcy  act  1898,  f  70.  and  title 
thereto  vests  In  trustee  If  bankrupt  could  have  previously  trans- 
ferred; In  re  Olewlne,  125  Fed.  841,  holding  liquor  license,  thougli 
transferable  by  approval  of  granting  power,  not  subject  to  seizure. 
Is  part  of  bankrupt's  assets,  and  may  l»e  port  of  exemption;  In  re 
Gaylord,  111  Fed.  719,  T22,  holding  bankrupt's  membership  in 
stock  exchange  Is  property,  and  subject  to  restrictions  Imposed  by 
association  by-laws  constitutes  assets  of  his  estate;  In  re  Page, 
107  Fed.  93,  afflrmtug  102  l-'ed.  746,  747,  holding  sest  or  member- 
ship of  bankrupt  in  stock  exchange  Is  property  and  passes  to  his 
trustee  In  bankruptcy,  and  latter  may  sell  same  as  assets;  In  ve 
Emrlcta.  101  Fed.  231,  holding  license  to  occupy  stall  in  city  market 
Is  property  of  licensee,  which  will  pfiss  to  his  trustee  In  bankruptcy. 
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Bjl.  2  (XII,  61).  Bankruptcy  assignee  need  not  accept  uuproflc- 
able  property. 

Approved  In  In  re  Coglef,  107  Fed.  74,  hoId]::i;  trustee  In  btmk- 
ruptcj  not  required  to  take  charge  of  anf  '^rtlon  of  estate  beavlly 
encumbered,  where  nothing  can  be  realized  for  unsecured  credltCH^; 
Klein  T.  Garenesch  Co.,  64  N.  J.  Eq.  BS.  53  Atl.  197,  boldlng  lessor 
In  lease  for  years,  designated  annual  rental,  having  rlgbt  of  re- 
entry rent  failing,  cannot  recover  after  lessee's  Insolvency  and 
receiver  quits  premises. 

Syl.  3  (XII,  61).  Bankrupt  after  discbarge  may  purchase  prop- 
erty. 

Approved  In  Lasater  v.  National  Bank,  96  Tex.  318,  72  S.  W.  1058. 
holding  bankrupt  being  owner  of  claim  against  another,  because 
bankrupt  paid  usurious  interest,  trustee  falling  to  administer  sucb 
asset,  bankrupt,  after  discharge,  may  sue  on  claim. 

S^L  6  (XII,  61).    Banlcrupt  paying  assessments  may  bold  seat. 

Approved  In  Flsber  v.  Cushman,  103  Fed.  863,  boldlng  tboagb 
transferability  depends  on  consent  of  stranger  does  not  defeat 
claim  of  creditors  In  bankruptcy  to  realize  wbat  can  be  on  trans- 
fer If  made. 

(XII,  61>.    Misceilaneons. 

Cited  In  Dayton  Hydraulic  Co.  v.  Felsenthall,  116  Fed.  965,  hold- 
ing receiver  taking  possession  of  leaaehoid  premises,  not  an  adop- 
tion of  lease  and  assumption  of  covenanta,  he  has  right  of  election, 
owing  for  rental  during  use. 

142  U.  8.  18-28.  35  L.  919,  NEW  OELEANS.  ETC..  B.  B.  CO.  T. 
JOPES. 

Syl.  2  (XII,  62).     No  action  for  justlflable  self-defense. 

Approved  In  Doremus  v.  Root,  23  Wash.  716,  63  Pac.  574,  hold- 
ing If  the  employee— conductor  —  who  caused  the  Injury  to  fire- 
man   Is   free   from  liability   therefor,    his   employer  —  railroad — 
must   also   be   free. 
142  U.  S.  28-13,  36  K  925,  PEABCE  v.  RICH. 

Syl.  4  (XII,  62).    Gaming  contracts  void  In  Illinois. 

Approved  In  Clews  v.  Jamleson.  182  U.  8.  489,  490,  495,  45  I.. 
1196,  1197,  1199,  21  Sup.  Ct.  856,  858,  holding  no  presumption  of 
Intent  to  make  gaming  contract  by  selling  stock  not  then  owned 
for  future  delivery;  Board  of  Trade  v.  L.  A.  Klnsey  Co.,  125  Fed, 
75,  holding  whether  contract  for  future  delivery  on  exchange  is 
legitimate  or  wagering  transaction  depends  upon  Intention  or 
absence  thereof  of  actual  delivery  and  payment. 

Syl.  5  (Xll,  62).    Issue  on  plea  filing  replication. 

Approved  in  Soderberg  v.  Armstrong,  116  Fed.  710,  boldlng,  under 
equity  rule  33,  the  filing  of  a  general  replication  to  a  plea  in  bar  is 
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not  an  admission  of  tlie  sofflclency  of  the  plea;  Jones  v.  Hlllla,  ino 
Fed.  356,  boldlng  determination  of  facts  stated  In  plead  Id  favor 
of  defendant.  Issue  taken  tbereon,  bill  not  necessarily  dismissed, 
but  court  fnrtlier  determines  anfflclency  of  facts. 
142  U.  S.  43-56,  35  li.  931,  PAKNSWORTH  v.  DUFFNBE. 

37L  1  (XII,  62).    No  resclBBion  vendee  knowtng  facts. 

Approved  In  Shapplrio  v.  Goldberg,  192  U.  H.  242.  24  Sup.  Ct  261, 
holding  vendor's  misrepresentations  of  realty  regarding  Its  area  not 
actionable  where  correct  description  was  given  In  deed  and  pur- 
cbaser's  agent,  unhindered.  Investigated  records;  The  Protection, 
102  Fed.  518,  holding  shipper's  representation  regarding  size  of 
macblne,  though  not  correct,  no  defense,  carrier  not  carrying  on 
particular  vessel,  accordance  with  terms  of  bill  of  lading;  Ranh 
V.  Waterman,  28  Ind.  App.  359,  361,  ei  N.  B.  743.  03  N.  B.  46,  47, 
holding  purchaser  of  whiskey  from  agent  In  fraudulently  obtain- 
ing same  from  principal  on  misrepresentation,  principal  may  rescind 
and  recover  goods. 

Syl.  2  rXII,  63).  Convincing  proof  rescinds  contract  for  mtsrepre^ 
aentatlOD. 

Approved  In  Trencbard  v.  KeU,  127  Fed.  601,  holding  doctrine 
of  caveat  emptor  Is  Inapplicable  where  tbere  IB  an  express  war- 
ranty and  actual  and  positive  fraud  on  part  of  defendant. 
142  V.  8.  56-72,  35  L.  936,  FINN  v.  BROWN. 

Syl.  1  (XII,  63).    One's  name  on  stock-book  presumed  owner. 

Approved  In  Campbell  v.  American  Alkali  Co.,  125  Fed.  210, 
boldlng  validity  of  an  order  of  corporation  directors  In  asBessing 
stocbbolders  not  collaterally  attackable  by  stockholder  In  action 
Rgalnat  him  to  recover  asBessinent 

Distinguished  In  Foote  v.  Anderson,  128  Fed.  663,  holding  entry 
of  one'B  name  In  bank  stock-book  as  shareholder,  without  knowl- 
edge or  assent  on  his  part,  will  not  charge  his  estate  after  death 
as  elockbolder. 

SyL  3  (XII.  63).    Receiver  of  dividend  has  liability  of  owner. 

Approved  In  Lawrence  v.  Greenup.  97  Fed.  910,  holding  national 
bank  receiver  cannot  recover  from  stockholder  in  legal  action  sum 
received  by  him  on  partial  distribution  made  and  received  In  good 
faith.  iuBolvency  subsequently. 
142  0.  S.  73-78.    Not  cited. 

112  n.  8.  79-93,  35  L.  943,  NEW  ORLEANS  t.  NEW  ORLEANS 
WATER-WORKS   CO. 

Syi.  1  (xn,  04).  State  decision  reviewable  record  showing  Fei- 
ns 1  question. 

Approved  In  New  Orleans  Water-Works  Co.  v.  Loalslana,  18-1 
U.  8.  345,  46  L.  941.  22  Sup.  Ct  694,  holding  no  Federal  question 
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arisea  from  forfeltare  of  ccrporatton'a  charter  for  alleged  vlolaUoa 
of  It!  terms  by  decree  of  State  conrt  mRde  after  fnll  bearing; 
UBdngTonnd  B.  B.  t.  New  York,  116  Fed.  955,  holdfng  N.  T. 
rapid  transit  act  1881  declared  valid  under  State  Constitution  by 
highest  State  court,  such  declaton  Is  conclnslTe  upon  Federal  court. 
Syl.  8  <XII.  M).  Bare  sTerment  Federal  question  no  arail. 
Approved  In  Sawyer  v.  Piper,  189  V.  S.  157,  23  Snp.  Gt.  634,  47 
U  768,  holding  claim  that  Federal  right  would  be  denied  In  fore- 
clOBnre  decree  by  State  conrt  without  leave  to  file  aupplementary 
answOT  were  granted,  defense  without  modt;  Gulf  A  Ship  Island 
R.  B.  Go.  T.  Hewe«,  183  U.  B.  76,  46  L.  80,  22  Sup.  CL  29,  hold- 
ing questlou  of  repealable  exemption  from  taxation,  given  by  State 
law,  by  subsequent  statute,  almply  construction  of  State  law  not 
reviewable  on  writ  of  error;  IUIqoIb  Cent.  B.  R.  v.  Chicago,  176 
C  8.  656,  44  L.  626,  20  Snp.  GL  613,  boldlng  question  ot  railroad's 
taking  materials  to  complete  road  Is  Impaired  by  statute  [vohlblt- 
Ing  It  and  may  be  reviewed  by  Snprame  Court  on  writ  of  errmr. 

Syl.  4  (XII,  65).  Constitutional  guaranty  presupposes  legal  con- 
tract. 

Approved  In  Illinois  C.  R.  R.  Co.  v.  Adams,  180  U.  8.  87,  40  L. 
413.  21  Sup.  Gt  254,  boldlng  Fedovl  question  presented  by  bill 
alleging  contract  exemptions  of  railroad  from  taxation,  existing 
and  recognized  many  years.  State  statute  attempting  to  Impair; 
Walsb  V.  Columbus,  etc,  B.  B.  Co.,  176  U.  S.  476,  44  L.  552.  20 
Sup.  GL  396,  holding  whether  Ohio  act  May  18,  1884,  Impaired 
act  Congress  May  24,  1828,  granting  lands  to  Ohio  for  canal  pur- 
poses raises  Federal  question  sustaining  writ  of  error;  Riverside 
&.  A  By.  T.  Riverside,  118  Fed.  740,  holding  it  Is  not  essential 
that  a  valid  contract  exists  for  jurlsdlctltmal  purposes  If  plalntllT 
claims  such  existence,  and  its  Impairment  in  good  faith;  Mercan- 
tile Trust,  etc.,  Oo.  v.  Collins  Park,  etc.,  Co.,  99  Fed,  817,  holdiug 
suit  to  enjoin  enforcement  of  city  ordinance,  having  force  of 
State  law.  ground  of  ImpHlring  prior  contract.  Involves  Fednvl 
questlou  Irrespective  of  parties'  citizenship. 
SyL  5  (XII,  65).  No  depriving  party  having  no  property- 
Approved  in  Weston  v.  Ralston,  48  W.  Ta.  181.  36  8.  K  455, 
holding  public  easement  once  lawfully  established  over  land  for 
public  highway,  and  accepted  by  proper  authorities,  good  against 
all  titles,  and  conrt  will  enjoin  Interference. 

Syl.  7  (XII,  6S).  Impairment  contracts  Inapplicable  to  mnnlcl- 
pal  charters. 

Approved  hi  Knoxvllle  Water  Ca  v.  EnoxvlUe,  188  V.  S.  488, 
28  Sup.  Gt  532,  47  L.  881,  holding  contracts  between  water  com- 
pany and  private  consumers,  rates  "now  or  b^eafter  In  force" 
not  Impaired  by  municipal  ordinance  reducing  ancb  rates,  such 
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power  glren;  Steele  Conaty  t.  Eraklne,  9S  Fed.  219,  boldlDg  mn- 
nlclpalltj'  doing  act  wtthont  anttiorlty  prevlonaly  conferred  may 
be  le^lzed  by  snbaeqnent  le^fllatlTe  enactment,  such  le^latlon 
not  constttuttonally  prohibited  and  leglalature  coald  have  pre- 
TloQBly  unctlcwed;  State  v.  Barker,  118  Iowa,  103.  89  N.  W.  306, 
boldlng  citizen  and  cfty  taxpayer  contrlbutfnf;  support  to  water- 
works has  aafflclent  Interest  fn  rlgbt  to  otBce  of  persons  as  tnis- 
tees  to  prosecute  action  of  qao  warranto;  Joestlng  v.  Baltimore, 
9T  Ud.  592,  S5  Atl.  4ST,  holding  power  to  tax  conferred  by  State 
npoD  one  of  Its  mnnldpa titles  mere  transfer  by  State  to  Its  own 
creature  authority  to  exercise  State's  attribntes;  Sprlngfleld  v. 
Springfield  St  By.,  182  Mass.  49,  64  N.  B.  681,  holding  Stat.  1898, 
dup.  678,  relieving  street  railroad  making  street  repairs,  not  nn- 
constlttitlonal,  as  Impairing  contracts,  though  city  Imposed  same; 
Clarksbnig.  etc.  Ca  7.  aarkabnrg,  47  W.  Va.  744,  38  S.  B.  998. 
holding  Clarksburg  granting  exclnslve  franchise  to  private  cor- 
poration to  use  Its  streets  for  twenty  years,  being  void,  same 
not  contract  capable  of  Impairment 

SyL  8  (XII,  06).  Constitution  protects  municipalities'  private 
rights. 

Approved  In  Browne  v.  Turner,  176  Mass.  16,  66  N.  E.  971, 
boldlDg  Stat  189T,  chap.  600,  |  17,  p«inittlng  city  leasing  tunnel 
tODstnicted  at  pnbllc  expense,  consideration  percentage  annual 
receipts,  not  nnctoiBtltDtloDally  taking  city  property  without  com- 
peosatloii. 

142  D,  S.  83-101.  36  L.  948,  FEANKLIN  CO-  v.  GERMAN  SAV. 
BANK. 

SyL  2  (XII,  66).  Judgm^it  same  parties  conclnslve  collateral 
action. 

Approved  In  dlssKitlnK  opinion  Is  Ontnd  County  v.  People,  16 
C<do.  App.  246,  M  Fsc.  688,  majority  holding,  though  bolder  of 
county  warrant  reduced  it  to  Judgment,  It  did  not  preclude  court 
Inquiring  Into  nature  of  debt  from  which  It  resulted. 

Distinguished  In  Manhattan  Trust  Co.  v.  Slonx  City,  etc.,  R.  R. 
Co.,  102  Fedi  713.  boldlng  adverse  decree  on  petition  of  Interven- 
tion In  creditors'  suit  to  establish  landlord's  Hen  against  Insolvent 
railroad  not  precluding  second  petition  for  subsequent  earnings 
hi  court 


SyL  1  (XII,  66).    Law  under  which  contract  was  made  governs. 

Approved  in  PInney  v.  Nellaon,  183  V.  8.  14S,  48  L.  127.  22  Sup. 
Ct  64,  holding  contractual  obligation  of  foreign  corporation  stock- 
boMer  unimpaired  by  Cal.  Civ.  Code,  |  322  (enacted  prior  thereto). 
Imposing  same  personal  obligation  upon  stockholders  foreign  and 
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domestic  corporaUona;  Fldelltr.  etc.,  Asan.  t.  Harrla,  94  Tex.  36, 
07  8.  W.  638,  86  Am.  St.  Rep.  819,  holding  actloD  for  life  iDBurance 
govenied  by  Fennsylvajila  laws,  statute  tbereof  declaring  fortelture 
for  materially  untrne  statements,  applicant's  warranty  made  his 
statements  material  precluding  recovery;  dlsseotlng  opInioD  la 
Keene  Five-Cent  Sav.  Bank  v.  Held,  123  Fed.  228,  majority  Holding 
provision  "tblB  note  to  be  constmed  by  Kansas  taws"  means 
State  statutea  governing  negotiable  Instruments,  not  comprebendlng 
decialona  of  local  courts. 

Syl.  2  (XII,  66).    Lex  loci  contractus  generally  governs. 

Approved  lu  United  States  Sav.,  etc..  Co.  v.  Harris,  113  Fed.  31, 
holding  Minnesota  loan  association  taking  mortgage  on  realty  in 
Kentucky,  all  paymenta  to  be  made  at  home  office,  contract  gov- 
erned by  lawa  of  Minnesota;  Cray  v.  Telegraph  Co.,  108  Tenn.  48, 
91  Am.  St  ECep.  711,  64  S.  W.  106S,  holding  action  against  tele- 
grapb  company  for  breach  of  public  policy  Imposed  by  atatutes 
not  rendered  ex  contractu,  statement  of  cause  not  being  distinctively 
ex  contractu,  statutes  affording  relief.  See  91  Am.  St  Rep.  740. 
note. 

SyL  4  (XII,  66).    Laws  of  place  of  performance  govern. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Phlnney,  178  U.  S.  33S,  44  L. 
1094,  20  Sup.  Ct.  UIO,  holding  conclusively  presumed  both  parties 
to  contract  know  the  law  respecting  It,  they  agreeing  its  determina- 
tion by  laws  of  a  certain  State;  Hleronymus  v.  New  York  Nat. 
Bldg.,  etc.,  Assn.,  101  Fed.  13,  14,  holding  payment  of  principal  to 
be  made  In  State  of  lender,  question  of  usury  is  determinable  by 
laws  of  tliat  State  If  valid;  Mutual  Life  Ins.  Co.  v.  Dlngley,  100 
Fed.  413,  holding  life  Insurance  application  being  part  of  contract 
reciting  "  subject  to  charter  of  company  and  New  York  lawa  "  con- 
tract governed  by  those  laws  Irrespective  Insured's  residence; 
Hamilton  v.  Fowler,  9!)  Fed.  2o,  holding  note  purporting  to  have 
been  made  in  Missouri,  payable  there,  is  Missouri  contract  governed 
by  its  laws  regarding  usury,  though  makers  reside  elsewhere; 
Mutual  Life  Ins.  Co.  v.  Hill,  9T  Fed.  2G7.  holding  New  York  State 
isauing  policy  forwarded  from  company's  office  In  Washlugton  State, 
proof  of  death  and  payment  made  In  New  York,  same  Is  New  York 
contract;  Swedish,  etc.,  Nat.  Bank  v.  First  Nat  Bank,  80  Minn. 
113,  94  N.  W.  223,  holding  ploce  of  performance  or  enforcement  of 
pledge  of  persoualty  Is  State  of  situs,  and  validity  must  be  deter- 
mined by  laws  of  that  State. 

142  U.  S.  116-121,  35  L.  956.  HALL  v.  COBDELL. 

Syl.  S  (XII,  67).    Lex  loci  contractus  generally  governs. 

Approved  In  Mutual  Life  Ins.  Co.  v.  HIU.  07  Fed.  207.  holding 
New  York  State  issuing  policy  forwarded  from  company's  office  m 
Wnslilngton  State,  proof  of  death  and  payment  made  In  New  York, 
suiue  Is  New  York  contract;  Mutual  Life  Ins,  Co.  v.  Dlngley,  100 
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'^  413,  holding  life  Insurance  application  being  part  of  contract 
reciting  "subject  to  charter  ol  company  and  New  York  laws,"  eon- 
tract  governed  by  tliose  laws,  Irrespective  insured's  residence; 
First  National  Bank  of  Geneva  v.  Shaw,  109  Tenn,  240,  70  S.  W. 
SOT,  holding  note  of  married  woman  residing  with  her  husband  In 
THiDessee,  bnt  delivered  and  conanmmated  In  Ohio,  payable  there. 
Gray  y.  Telegraph  Co.,  108  Tenn.  49,  91  Am.  St  Rep.  711,  64 
S.  W.  1066,  holding  action  against  telegraph  company  for 
lH«ach  of  public  policy  Imposed  by  statutes  not  rendered  ex  con- 
Iractn,  statement  of  canse  not  being  dls  due  lively  ex  contractu, 
(tatutes  affording  relief;  Fidelity,  etc.,  Assn.  v.  Harris,  04  Tex,  35. 
57  S.  W.  638,  86  Am.  St  Rep.  819,  holding  action  for  life  Insurance 
governed  by  Pennsylvania  laws,  statute  thereof  declaring  forfeiture 
for  materially  untrue  statements,  applicant's  warranty  made  hla 
Btatements  material,  precluding  recovery, 

142  D.  S.  122-128.     Not  cited. 

142  D.  S.  128-138,  35  L.  961,  VAN  STONE  y.  STILLWBLL,  ETC.. 
MFG.  CO. 
Syl.  4  (XII,  68).     Decision  motion  new  trial  not  appealable. 
Approved  in  UcCutcheon  v.  Hall  Capsule  Co.,  101  Fed.  S48,  hold- 
log  a  ruling  upon  a  motion  for  new  trial  cannot  be  assigned  for 
error  in  the  Federal  courta. 

DlBtlDgQlshed  10   Smith  v.  Hopkins,  120  Fed.  923,  holding  the 
denial  of  a  motion  for  a  new  trial  cannot  be  reviewed  by  the  Circuit 
Court  of  Appeals. 
Syl.  8  (Xll.  68).    Mechanic's  Hen  creature  of  statute. 
Approved  in  Winthrow  Lnmber  Co.  v,  Glasgow  Inv.  Co.,  101  Fed. 
S6S,  holding  mechanic's  Iten.  being  purely  statutory,  can  only  arise 
where  all  requirements  of  statute  have  been  substantially  complied 
with  even  to  the  flling  oC  itemized  account;  National  Bank  v.  Camp- 
bell, 24  Tei.   Civ.  ICa,  57  S.   W.  292,  holding  owner  of  homestead 
lot  cannot  charge  premises  with  mechanic's  Hen  favor  another  party 
to  secure  loan  to  pay  contractor,  lender  not  otherwise  assisting. 
Syl.  10  (XII,  68).    Mechanic's  lien  not  waived  accepting  note. 
Approved  In  Baumhoff  v.  St.  L.  &  K.  Ry.  Co.,  171  Mo.  128,  71  S. 
W.  159,  tti  Am.  St.  Rep.  775,  holding  contractor  did  not  waive  Hen 
for  labor  and  material  by  mere  agreement  to  take  stock  In  payment. 
eicept  as  to  payment  actually  made  under  contract. 
142  U.  8.  138-140.    Not  cited. 

142  U.  8.  140-148,  35  h.  086.  CLASSEN  v.  UNITED  STATES. 
Syl.  1  (XII,  69).    Essentials  of  indictment  for  embezzlement. 
Approved  In  McKnIgbt  v.  United  States,  115  Fed.  O&l.  holding 
:  In  indictment  charging  national  bank  officer  with  em- 
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bezzlement  paying  money  on  worthless  note,  II  directors'  consent  be 
relied  on,  same  most  be  proTen. 

87L  2  (Xn,  69).    Indictment,  one  good  count  supports  verdlcL 

Approved  in  Garter  v.  McClauKhiy.  1S3  U.  S.  3S4.  46  L.  247,  22 
Snp.  CL  189,  holding  sentence  or  ntmj  court-martial  does  not  cease 
tboagh  pnnlBbment  fixed  tbereby  was  theoretically  Increased  by 
president  in  disproving  some  and  approving  others  of  findings; 
Lehman  v.  United  States,  127  Fed.  44,  holding  conviction  generally 
on  an  In^ctment  containing  several  connts  will  be  sustained  U  any 
one  of  the  counts  Is  good  and  supported  by  evidence;  Dlmmlck  v. 
United  States,  116  Fed.  632,  bolding  geierol  verdict  and  Judgment 
of  conviction  on  Indictment  of  several  counts  not  reversible  on 
error  ground  Insufficiency  of  Indictment,  any  one  warranting  Judg- 
ment; United  States  v.  M'Clure,  107  Fed.  268,  holding  Judgment  will 
not  be  arrested  on  motion  for  Insufflclenc;  of  the  indictment  If  any 
one  of  the  connts  therein  Is  good;  Breese  v.  United  States,  106  Fed. 
6S8,  holding  question  of  bank  president's  guilt  of  abstracting  or 
misapplying  Its  moneys.  Immaterial  that  he  drew  out  some  of  It  for 
his  children;  Carter  v.  M'Claughry,  105  Fed.  620,  holding  sentence 
-n  gross  Imposed  by  court-martial  on  several  charges  not  Invalid 
in  setting  aside  some  of  chaises  If  others  will  support  the  convic- 
tion; Tubbs  V.  United  States.  105  Fed.  62,  holding  defendant  con- 
victed on  several  cotmts,  sentence  not  exceeding  that  of  one^  one 
good  count  sufficient  to  sustain  Judgment;  Hechter  v.  State,  94  Md. 
442,  SO  AtL  1013,  holding  on  an  Indictment  charging  two  oEenseB, 
a  verdict  Is  good  which  finds  accused  guilty  of  one  offense,  but  Is 
silent  as  to  the  other. 

SyL  8  (XII,  TO).    Any  good  count  Justifies  sentence. 

Approved  In  Haynee  v.  United  States,  101  Fed.  819,  holding 
general  verdict  of  guilty.  Indictment  containing  several  counts,  bad 
counts  do  not  vitiate,  sentence  not  exceeding  what  might  be 
properly  Imposed  on  the  good. 

Syl,  4  (XII,  70).    Only  error  on  record  considered. 

Approved  In  Breese  v.  United  States,  106  Fed.  6S2,  holding  the 
record  In  a  misdemeanor  case  not  showing  that  defendant  was 
present  when  sentenced  case  will  be  remanded  for  new  sentence; 
McCutcbeon  v.  Hall  Capsule  Oo.,  101  Fed.  MS,  holding  single 
exception  talien  to  whole  charge,  not  directing  court's  attention  to 
any  particular  portion,  raises  no  questton  for  review,  and  defects 
are  Irremediable. 

(XII,  60).     Miscellaneous. 

Cited  in  In  re  Bellah,  116  Fed.  72,  holding  proceeding  on  statute, 
pleader  must  negative  exception  In  exacting  clause,  In  petition  In 
Involuntary  bankruptcy,  by  averring  defendant  not  wage-earner  ow 
tilling  the  SOIL 
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142  D.  a  14S-153,  35  L.  968,  SIMMONS  r.  UNITED  STATES. 

8}-L  2  (Xn,  70).  DlBcharglDg,  substitatlng  another  Jmy  not  twice 
Jeopardy. 

Approved  In  Dnyer  v.  lUInola,  1S7  D.  S.  86,  23  Snp.  Ct  88,  47  L. 
86,  holding  plea  of  former  Jeopardy  not  baaable  upon  discharge  of 
jury  for  their  Inability  to  agree  on  verdict  from  4  p.  m.  nntll  8:30 
a.  at.,  next  day;  In  re  Ascber,  130  Micb.  M8.  W  N.  W.  422.  boldlag 
Judge  Anding  that  certain  Jurors  concealed  facts  on  their  voir  dire 
examination  justified  dtacbarglng  Jury  and  declaring  mistrial,  and 
defendant  was  not  pat  In  Jeopardy. 

SyL  3  (XII,  70).    Trial  Judge  may  express  opinion  Jnry. 

Approved  In  Sebeck  v.  Plattdentsche  Volksfest  Verdn,  124  Fed. 
18,  holding  court's  stating  to  plelutltTs  counsel  that  he  was  Injecting 
false  Issue  was  cured  by  court's  withdrawing  remand  and  then 
folly  stating  lasnea  claimed;  Chlng  v.  United  States.  118  Fed.  543, 
holding  It  was  not  error  for  Judge  In  trial  for  conspiracy  to  express 
opinion  aa  to  what  verdict  should  be,  If  afterward  be  qualified  his 
statements;  Breeae  v.  United  States,  106  Fed.  680,  holding  Judge's 
expression  that  defendant  Is  guilty  not  error,he  having  cautioned  the 
Jary  that  tbey  were  sole  judges,  that  his  opinion  should  not  govern. 
142  U.  8. 155-160,  35  L.  971,  McBLVAINE  v.  BEUSH. 

SyL  4  (XII,  70).  Defendant  appealing  cannot  complain  of  coo- 
Onement 

Approved  In  Mnrpby  v,  MasancbUBetts,  177  U.  S.  163,  44  L.  715. 
!0  Sop.  Ct.  (H2,  holding  sentence  of  conviction  after  reversal  ot 
former  Judgment,  on  application  of  the  convict,  on  unconstitu- 
tionality of  statute,  not  placing  in  double  Jeopardy. 

SyL  6  (XII,  70).  Supreme  Court  follows  State's  construction 
statute. 

Approved  In  Provident  Savings  Life  Assur.  Soc.  v.  Eadley,  102 
Fed.  860,  holding  application  for  life  tnsnrance  by  Massachusetts 
dtlzen  in  New  Xork,  policies  Massachusetts  contracta  under  Acts 
Haas.  1894,  cbap.  522,  |  73. 

SyL  6  (XII,  71).  Federal  courta'  noninterference  State  criminal 
Uw. 

Approved  In  Minnesota  v.  Brundage,  180  IT.  6.  602,  45  L.  641,  21 
Snp.  Ct.  456,  holding  Federal  court  should  refuse  writ  habeas 
cwpnB,  jndgmeot  of  Municipal  Goart  und«-  unconstitutional  statute, 
trbere  State  affords  relief  in  reviewing  Judgment 
Ua  D.  S.  161-216,  85  L.  674,  ENIQHT  v.  UMITBD  STATES  LAND 
ASSOCIATION. 

SyL  1  (XII,  71).    State  baring  no  title  patent  void. 

Approved  In  King  v,  McAndrews,  111  Fed.  864,  holding  patent  ot 
United    States    presumptive  evidence   that   land   department   bad 
VoLIII  — 11 
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Jurisdiction,  and  patent  not  open  to  collateral  attack,   reversins 
EInjt  y,  M' Andrews,  104  Fed.  432,  holding  patent  Issaed  under  bome- 
stead  law,  showing  upon  face  tbat  tbe  land  was  not  subject  to 
entiy  under  sucli  law,  Is  void  and  Inadmissible  in  evidence. 
S7I.  2  (XII.  71).    Power  of  surveTS  exclusively  political  depart- 

Approved  In  Eean  t.  Calumet  Canal  Co.,  190  U.  S.  481,  note,  23 
Sop.  Ct  660,  47  L.  1146,  holding  title  to  land  within  Federal 
patents  under  swamp  land  act  September  28,  1^0,  chap.  84  (B  Stat 
at  Large,  420),  unaffected  by  reaurvey  of  land  covered  by  water  at 
original  survey;  Gardner  v.  BonesUll,  180  D.  S,  3S9,  45  h.  676,  21 
Sup.  Ct  401,  holding  determinations  of  land  department  against 
claim  included  In  Mexican  grant,  which  was  surveyed  and  patented 
by  claimant,  conclnslve  against  him  In  subsequent  private  action 
against  bim. 

SyL  3  (XII,  72).  Secretary  may  supervise  proceedings  respecting 
tlUes. 

Approved  In  United  States  ex  reL  Riverside  Oil  Co.  v.  Hitchcock, 
190  U.  S.  324,  23  Sap.  Ct  701,  47  L.  1078,  holding  mandamus  will 
not  lie  against  secretary  of  interior  to  compel  him  to  vacate  his 
decision  regarding  selection  of  public  land  under  act  June  4,  1897; 
Hawley  v.  DUler,  178  U.  S.  488,  495,  44  L.  1162,  1164,  20  Sup.  Ct. 
091,  holding  land  department  has  Jurisdiction  to  cancel  an  original 
entry  for  public  lands  at  any  time  before  a  patent  is  Issued;  Boynton 
V.  Haggart,  120  Fed.  628,  holding  auditor  and  governor  of  Arkansas 
constitute  quasi-Judicial  tribunal  to  determine  title  to  swamp  land, 
and  patent  thereby  Issued  Impervious  to  collateral  attack  barring 
frand;  Cosmos  Biploratlou  Co.  v.  Gray  Eagle  OH  Co.,  112  Fed.  IS, 
atfrmlng  104  Fed.  42,  holding  Federal  courts  without  Jurisdiction 
to  determine  rights  of  parties,  title  remaining  In  United  States,  con- 
test pending  between  same  parties  in  land  department;  Olive  Land, 
etc.,  Co.  V,  Olmstead,  103  Fed,  574,  holding  location  oil  placer  claim 
on  public  lands  vests  no  title  In  locators  until  discovering  oil,  as 
against  United  States  or  one  subsequently  acqalring  legally;  Smith 
V.  Shakopee,  103  Fed.  241,  holding  Admiralty  Courts  take  Judicial 
notice  of  regulations  of  lighthouse  board,  made  upon  authority 
of  act  of  Congress;  United  Land  Assn.  v.  Pacific  Imp.  Co.,  130  Cnl. 
376,  SO  Pac.  1065,  holding  decision  of  Federal  Supreme  Court  In 
matter  of  Federal  Jurisdiction  must  be  of  binding  authority  on 
State  court  of  last  resort;  Gage  v.  Gnnther,  136  Cal.  345.  347,  88 
Am.  St.  Rep.  147,  149,  68  Pac.  712,  713,  holding  decision  secretjirj 
of  Interior  on  contest  preliminary  to  Issuance  of  patent  cannot  be 
Invoked  to  preclude  re-examlnatlon  by  a  snccessor,  on  principles 
res  Jndlcata;  Beach  v.  Sonthern  Ry.  Co..  131  N.  C.  400.  42  8.  E.  856. 
holding  foreign  corporation  having  become  domesticated  by  Laws 
1809.  chap.  62,  N.  a,  not  enUtled  to  remove  to  Federal  conrt» 
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groDnd  local  prejudice;  AJtscbnl  T.  Clark,  39  Or.  327,  fiS  Pac.  90S, 
boldlng  road  coropnny's  selection  apptoved  by  State  and  filing 
lelectlon  list  In  local  land  offices,  paying  fees,  did  not  pass  title 
till  secretary  approved  selecUon;  Lawrence  t.  Potter,  22  Wasb.  37, 
13,  46,  60  Pac.  149,  151,  162,  holding  Rev.  Stat  U.  S.,  i  2297,  pre- 
MTlblQg  certain  causes  for  Instituting  contest  before  land  depart- 
ment does  not  preclude  It  from  bearing  contests  for  other  causes; 
UcCord  V.  Htll,  111  Wis.  526,  87  N.  W.  483,  holding  under  act  Con- 
gress June  3,  1896,  regarding  errors  of  general  land  office,  appllco- 
ttoD  may  be  made  direct  to  secretary  of  Interior  whose  decision  will 
beflnaL 
SjL  5  (XII,  72),  States  own  land  under  tide  waters. 
Approved  In  SuUlvan  Timber  Co.  v.  Mobile,  110  Fed.  190,  holding 
trusrer  of  title  under  act  January  31,  1S67,  Ala.,  unaffected 
riparian  rights  of  owners  of  lands  bounded  by  high  tide  water- 
mark on  Mobile  river;  Richardson  v.  Dnited  States,  100  Fed.  717. 
boldlng  State  holds  title  to  beds  of  navigable  streamB  within  Its 
bonndary  in  trust  for  the  public  for  purposes  of  navigation,  Con- 
fceSB  having  sole  constitutional  controL 

142  D.  S.  217-236,  35  L.  994,  MAINE  v.  GRAND  TRUNK  RT.  CO. 

SyL  2  (XII,  73).    Elzerdse  of  franchise  under  State  controL 

Approved  in  Hanley  v.  Kansas  City  South.  By.  Co.,  187  U.  8. 
em,  23  Sup.  Ct  216,  47  L.  S36,  holding  Arkansas  railroad  commls- 
liOD  violates  Federsl  Constitution  regarding  commerce,  by  enforcing 
rates  between  two  points  within  State,  lai^  part  of  route  being 
outside  State;  dissenting  opinion  In  People  v.  Knight,  171  N.  T. 
355,  372,  64  N.  E.  ll}2,  158,  majority  holding  cab  service  main- 
tained wholly  within  State,  at  railroad  terminus,  passengers  car- 
ried under  separate  contract  not  Included  in  tax  exemption  of 
taterstate  commerce  franchise  property. 

SjL  4  (XII,  74).    Franchise  tax  on  gross  receipts  valid. 

Approved  in  Wisconsin  &  M.  Ry.  Co.  v.  Powers,  191  U.  S.  383, 
holding  levying  specific  tax  upon  property  and  business  of  any 
railroad  operating  within  State,  under  Mich,  act  June  4,  1897,  not 
DncoDstltntional  interference  with  interstate  commerce;  Cnmb.  & 
Pa.  R.  R.  v.  State,  92  Md.  68S,  690,  691.  48  Atl.  509,  610,  holding 
Maryland  State  tax  on  gross  receipts  of  road  In  proportion  as 
length  of  line  Is  State  bears  to  whole  not  invalid  interference 
with  interstate  commerce;  Lewietott,  etc..  R.  R.  Co.  v.  Grand  Trunk 
Ry.  Co.,  97  Me.  269,  54  AtL  753.  holding  lessee  paying  tax  on 
Innchlse,  lessor's  Included,  and  not  deducting  from  annual  rental 
u  Intent  at  lease,  after  eighteen  years  no  deduction  can  be  made; 
CommlMloner  of  Railroads  v.  Wabash  R.  R.  Co.,  126  Mich.  115,  85 
^-  W.  466,  holding,  under  No.  90.  Pub.  Acts  1891,  railroad  com- 
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mlssloDers  Id  fixing  rates  ma7  Include  amount  of  Intentate  farea 

earned  by  portion  of  road  Ijlng  wltliln  this  State. 

142  U.  8.  236-241,    Not  cited. 

1^  U.  &  241-254,  S5  L.  999,  DB8KBKT  SALT  GO.  T.  TABFHT. 

S^L  2  (XI,  70).    I^and  grants  In  pnesenU  noleaa  restricted. 

Distinguished  In  Manlej  v.  Tow,  110  Fed.  251,  bolding  patent 
Issued  to  State  for  lands  cotermlnons  with  railroad,  ntiearoed  tor 
Incompleteness,  prior  settler  under  homestead  law  given  pr^* 
erence  over  pnrcbaser  ot  company. 

Syl.  8  (XII,  75).    Grant  1862  transferred  present  legal  Utl& 

Approved  la  Toltec  Ranch  Co.  v.  Cook,  191  D.  S.  588.  640,  hold- 
ing adverse  possession  of  land  within  congressional  grant  to  Central 
Pacific  R.  B,.  under  claim  or  right  for  full  statutory  period,  trans- 
ferred title,  though  railroad  had  not  obtained  patent;  Dnited  States 
V.  Oregon,  etc.,  R.  R.  Co..  178  U.  S.  43,  44  L.  364,  20  Sup.  Ct  266, 
holding  grant  of  public  land  to  Nortbem  Pacific  railroad,  act 
Congress  July  2,  1864,  nature  of  float  excluding  all  reserved  land 
sold  or  otherwise  appropriated  before  filing  location  map;  United 
States  V.  LoBekamp,  127  Fed.  962,  bolding  United  States  could  not 
recover  for  tlnlber  cut  from  public  domain,  which,  when  sur- 
veyed, would  consist  of  odd-numbered  sections  within  railroad  grant; 
Thompson  v.  Crane,  25  Nev.  122,  58  Pac  54,  holding  title  under 
Central  Pacific  land  grant  passed  to  railroad  when  the  line  was 
definitely  fixed,  and  subsequent  transfer  before  receiving  patent 
passed  ttOe;  Toltec  Ranch  (3o,  v.  Babcock,  24  Utah,  las,  66  Pac. 
S79,  holding,  though  defendant's  adverse  possession  was  not  of 
seven  years'  duration  before  Issuance  of  railroad  patent.  It  vas 
from  filing  certlQcate  of  locatlotL 

142  U.  S.  254-282,  35  L.  1004,  KAUKAUNA  WATER,  ETC.,  CO. 
V.  GBBBN  BAT,  ETC.,  CO. 

Syl.  1  (XII,  76).  State  decision  reviewable  Federal  question  In- 
volved. 

Approved  In  Detroit  etc.  By.  Co.  v.  Osbom,  188  U,  8,  387,  23 
Sup.  Ct  541,  47  L.  863,  holding  State  court's  decision  refusing 
petition  for  mandamus,  relator  claiming  and  setting  up  tight  un- 
der Federal  Constitution,  tantamount  to  denial  and  reviewable 
In  Federal  Supreme  Court;  Yazoo  &  U.  V.  R.  R.  Co.  v.  Adams, 
180  n.  S.  10,  40  L.  404.  21  Sup.  Ct  245,  holding  Federal  question 
Impairment  of  contract  sufficiently  raised  for  purposes  writ  of 
error,  case  turning  upon  existence  of  sucb  cootract  If  one  did 
really  exist;  State  v.  Smith,  177  Mo.  94,  70  S.  W.  632,  holding  con- 
stitutionality of  city  ordinance  expressly  raised  and  determined 
by  trial  court  constitutional  question  at  once  attached  and  ap- 
pealable, though  Supreme  Court  previously  decided  ordinance  nn- 
ConstltntioaaL 
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StL  4  (XII,  77).    State  conrf  s  constrnctlou  pr<q)ertr  statute  floal. 

Approved  (s  Kean  t.  Calumet  Canal  Co.,  190  U.  S.  481,  note, 
23  Sup.  Ot  SeO,  47  L.  1146,  boldlng  title  to  lands  within  pnteats 
from  government  pursuant  to  swamp  land  act  September  28,  1850, 
not  'affected  by  resurvey,  land  covered  b;  water  at  original  sur- 
T^:  Mobile  Transportation  Co.  v.  Mobile,  187  U.  S.  486,  23  Sup. 
Ct  173,  47  L,  271,  ta(ddInK  Alabama  when  admitted  became  en- 
titled to  soil  below  htgb- water  mark,  under  navigable  waters 
witbin  State,  wbere  It  bad  not  l>een  previously  granted. 

ByL  a  (XII,  77).    Hlparlan  owner'a  rlgbt  to  land. 

Approved  In  Green  Bay,  etc.,  Co.  v.  Kaukanna,  etc.,  Co.,  112 
Wis.  334,  87  N.  W.  868,  holding  defendant  wrongfully  appropriating 
water  from  plaintltra  water  power,  measure  of  damage  is  rental 
value  each  year  of  horse-power  taken  at  dam  with  Interest. 

ByL  10  (XII,  77).    Statutory  remedy.  If  adequate.  Is  exclusive. 

See  88  Am.  8t  Rep.  943,  946,  note. 
1«  U.  -■■.  282-292.    Kot  cited 
l«i  U.  S.  293-812,  35  L.  1018,  STUTSMAN  CO.  v.  WALLACE. 

SyL  1  (XII,  78).    State  commercial  laws  must  follow  Federal. 

Approved  In  Duluth  Brewing,  etc..  Co,  v.  Superior.  123  Fed.  356, 
holding  municipal  ordinance  taxing  sale  of  liquors  In  place  dis- 
tinct from  manufactory  and  exempting  manufacturers  selling  at 
manufactory  in  qnantltles  not  discriminative  within  Fourteenth 
Amendment;  Snowden  v,  Loree.  122  Fed.  496,  holding  State  laying 
out  town  dedicated  lane  to  public  use,  thereafter  estopped  it  to 
sell  same,  and  subsequent  patent  of  Ita  land  department  was  void; 
National  Foundry,  etc..  Works  v,  Oconto  City,  etc.,  Co,,  113  Fed, 
7D6,  holding  peadency  of  suit  In  Federal  court  for  Judgment  and 
mechanic's  lien,  property  remaining  Id  defendant.  State  court  has 
jnrlsdlctlon  entertaining  suit  for  foreclosure  on  the  property;  Pick- 
ens Tp.  V.  Post,  99  Fed.  662,  holding  State  Supreme  Court  declar- 
ing statute  authorizing  Issuance  of  municipal  bonds  unconstitu- 
tional not  conclusive  on  Federal  conrts.  bona  fide  purchaser's  rights 
accruing  prior  to  decision, 

Syl,  5  (XII,  79).    Ministerial  officer  enforcing  process  not  liable. 

Approved  In  Anderson  v.  Elliott,  101  Fed.  615,  holding  Federal 
maisbal  not  subject  to  arrest  and  Imprisonment  by  State  authority 
for  acts  done  pursuant  to  writ  of  Federal  court 
143  O.  S.  313-325.  35  L.  1025.  SU.VFLOWER  OIL  CO.  v.  WILSON. 

SyL  2  (XII,  79).  Railroad  receiver  not  liable  company's  agree- 
ment 

Approved  In  Dayton  Hydraulic  Co.  v.  Felsentbalt,  116  Fed.  905, 
holding  receiver  appointed  by  equity  court,  being  merely  custodian 
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Oiereor,  does  Dot  become  assignee  of  leasehold  simply  becanse 
placed  In  posseealon  a  term;  Fidelity  Ins.,  etc.,  Go.  v.  Norfolk, 
etc.,  B.  B.  Co.,  114  Fed.  393,  boldlng  cauae  of  action  arising  before 
appointment  of  recelTers,  snch  Judgment  not  debt  of  lecelversblp 
whether  receirere  were  parties  to  it  or  not 

Sjl.  3  (XII,  79).    Railroad  receiver  may  adopt  lease  contract 

Approved  In  Dayton  Hydraulic  Co.  t.  Felsentball,  116  Fed.  9C5, 
holding  receiver  taking  possession  of  leasebold  bas  reasonable 
time  of  election  to  adopt  contract  or  sorreader  property,  paying 
rent  for  the  nse. 

SyL  4  (XII,  80).    Optional  property  retnmed  money  retamed. 

Approved  In  Genterville  t.  Ftddlty,  etc.,  Co.,  118  Fed.  338,  hold- 
ing city  purchasing  and  taking  possession  of  water-works  snbject 
to  mortgage  placed  thereon  by  former  owner  necessary  party  to 
foreclosure,  and  equity  will  alTord  complete  relief;  Fidelity  Trust, 
etc.,  Co.  T.  Fowler  Water  Co.,  113  Fed.  572,  holding  Federal  equl^ 
court  acquiring  rlgbttul  Jurisdiction  of  town  of  Fowler  and  sub- 
ject-matter, complete  relief  will  be  granted  without  remitting 
complainant  to  action  at  law;  Rlchl  v.  Chattanooga,  etc.,  Ckr.,  lOS 
Tenn.  653,  5S  S.  W.  646,  holding  court  of  equity,  having  tak^ 
Jurisdiction  for  purpose  of  restraining  and  abating  nuisance,  has 
Jurisdiction  to  award  damages. 

ByL  6  (XII,  80).    Railroad  receiver  stands  In  company's  place. 

Approved  In  Klein  v.  Gavenesch  Co.,  64  N.  J.  Bq.  63,  53  AtL  197, 
holding  lessor  entitled  to  designated  annual  rent  with  right  of  re- 
entry, rent  falling,  not  entitled,  lessee  Insolvent,  for  rent  accruing 
under  lease  after   receiver  quits  premises. 

142  U.  8.  326-338.    Not  cited. 

142  U.  8.  339-355,  35  L.  1035,  PACIFIC  EXPRESS  CO.  v.  BBIBBRT. 

Syl.  1  <XII.  80).  Merely  showing  law  unconstitutional  collection 
unrestrained. 

Approved  In  Crnlckahank  v.  Bidwell,  176  D.  S.  80,  44  L.  381,  SO 
Sup.  Ct.  283,  boldtng  suit  to  restrain  customs  collector  enforcing 
act  Congress  March  2,  1897,  ground  of  Its  unconstitutionality,  not 
nalntainable  on  inadequacy  of  legal  remedy,  inadequacy  not 
existing. 

Syl.  2  (XII,  81).     State  cannot  tax  Interstate  commerce. 

Approved  In  In  re  Appeal  of  Union  Tank  Une  Co.,  204  IlL  361, 
68  N.  E.  505,  holding  foreign  corporation  cars  (not  railroad)  hav- 
ing principal  office  elsewhere,  merely  In  transit  through  Illinois, 
are  Instruments  of  Interstate  commerce  not  taxable  by  State;  State 
V.  Northern  Pac.  Eip.  Co.,  27  Mont  422,  71  Pac  40C,  holding 
PoL  Code,  I  4074,  contravenes  Federal  Constitution  in  taxing  ex- 


IzcJbyCoOglC 


ter  Notes  on  U.  S.  Reports.         142  U.  B.  339-355 

press  company  transacting  Interstate  and  Intrastate  bnslness,  not 
dlscrtminatlDg  between  local  and  Interstate  bnstnesa. 

Sfl  3  (XII,  81).    State  maf  tax  business  within  State. 

Approved  In  State  t.  United  States  Fidelity  Co..  03  Md.  316, 
317,  48  Atl.  919,  lioldlog  tax  imposed,  nnder  Code,  art.  SI,  J  146, 
amended  act  1896,  chap.  120,  limited  to  gross  receipts  on  business 
wltbln  State  and  did  not  Include  interstate  business. 

Sfl.  4  (XII,  81).  Fourteentb  Amendment  unrestricts  taxation 
metbod. 

Approved  In  Florida  C.  &  P.  R.  R.  Co.  t,  neynolds,  183  U.  S. 
479,  46  L.  287,  22  Sup.  CL  180,  holding  Fla.  Laws  1885,  chap.  3558. 
requiring  comptroller  to  assess  railroads  for  taxes  omitted  not 
denial  ot  equal  protection,  general  legislation  providing  other 
method;  Ballard  t.  Oil  Ck>.,  81  Miss.  581,  95  Am.  St.  Rep.  408,  34 
So.  657,  holding  act  1888  (Laws  1898,  p.  85.  chap.  66),  t  1.  uncon- 
stitutional, imposing  restrictions  on  all  corporations  without  re- 
gard to  their  business,  not  Imposed  on  natural  persons;  Stand- 
ard Oil  Co.  V.  Spartanburg,  66  S.  C.  44,  44  S.  B.  379,  holding  or- 
dinance requiring  oil  dealers  to  pay  license  $250  yearly,  exempt- 
ing dealers  handling  oils,  license  thereon  paid,  unconstitutional, 
classiflcatlon  being  unreasonable. 

Syl.  S  (XII,  81).  Special  legislation  applying  equally  not  ttncon- 
stltutional. 

Approved  In  Florida  C.  &  P.  B.  B.  Co.  v.  Reynolds.  183  U.  S.  478, 

46  L.  287,  22  Sup.  (3t  179,  holding  railroad  companies  In  Florida 
not  denied  equal  protection  of  the  laws  thereof,  regarding  assess- 
ment of  omitted  property,  under  Fla.  Laws  1385,  chap.  3568; 
Northwestern,  etc.,  Ins.  Co.  v.  Lewis,  etc.,  Oo.,  28  Mont.  492,  72 
Pac.  984,  holding  Civ.  Code,  |  681.  relative  to  domestic  and  foreign 
corporations  applying,  as  it  does,  only  to  business  within  State, 
not  an  interference  with  interstate  cominerce. 

SyL  6  (XJI,  82).    Taxl£g  aU  transportation  companies  is  valid. 
Approved  In  Rldd  v.  Alabama,  188  D.  S.  733,  23  Sup.  Ct  402, 

47  L.  672,  holding  equal  prote<:tlon  not  denied  by  Ala.  Code  1886, 
f  463,  cl.  13,  for  taxation  of  railroad  atoclc,  domestic  railroads 
exempted,  their  list  being  substantially  complete;  American  Sugar 
R«f.  Co.  V.  Louisiana,  179  U.  8.  95,  46  L.  105.  21  Sup.  Ct.  46,  hold- 
ing manufacturer  reflning  sugar  not  denied  equal  protection  of 
laws.  La.  Cohst.  1879,  art  206,  Imposing  license  tax  upon  refiners, 
exempting  those  reflning  their  own  product;  Peacock  v.  Pratt,  121 
Fed.  777,  holding  Income  tax  law  of  Hawaii  not  invalid  in  im- 
posing tax  on  Incomes  of  corporations  as  being  In  violation  of 
Federal  Constltntton  or  territorial  organic  'law;  State  v.  Smith, 
158  Ind.  567,  68  N.  EL  30,  64  N.  B.  18,  holding  no  denial  equal 
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protection  bj  Acta  1899,  p.  422,  proTfdlng  certain  dedactl<au  from 
BBseesed  Talaation  of  realty  of  mortgage  iadebtednees  tberetw  not 
exceeSlng  STOO;  Callaban  v.  St  LouiB,  etc.,  By.  Co.,  170  Mo.  404, 
71  S.  W.  214,  84  Am.  St  Rep.  TOO,  holding  Ber.  Stat  1890.  |  2873, 
not  uuconatltntlonal  ae  subjecting  railroads  to  Uabltlty  to  tbelr 
employee*  not  Imposed  ofi  other  persons  and  companies  under 
similar  conditions;  State  t.  BUman,  162  Mo.  37,  62  S.  W.  837. 
holding,  under  act  May  4,  1SB9  (Laws  1889,  p.  228),  It  was  compe- 
tent for  legislature  to  subject  beer  and  malt  llqnon  to  certain 
excise  tax,  excluding  otbcr  splfltuous  liquors. 

142  U.  8.  3G5-366,  3S  L.  1(M0,  CHAFFEE  CO.  t.  POTTER. 

SyL  1  (XII,  82).  CoaBtitational  llmltaUons  regarding  Indebted- 
ness must  be  noticed. 

Approved  In  Burlington,  etc..  Bank  v.  Clinton,  111  Fed.  444,  bold- 
Ing  purcbaser  of  whole  bond  Isaue  nnder  statnte  limiting  same 
1b  chargeable  with  notice  thereof  and  limited  in  hla  recovery  against 
city  to  such  amount;  National  Life  Ins.  Co.  v.  Head,  13  S.  Dak.  40, 
47,  48,  78  Am.  St.  Rep.  880,  881,  882,  82  N.  W.  79,  80,  holding 
tbongh  bond  recitals  were  In  elCect  representation  that  Incurred 
Indebtedness  did  not  exceed  limit  city  not  estopped  to  show  in- 
creased Indebtedneaa,  purchaser's  Itnowledge  thereof  presumed. 

DIatlngnlBhed  in  King  v.  Superior,  117  Fed.  116,  holding  no 
distinction  made  as  to  conclusiveness  of  recital  in  municipal  bond 
whether  it  Is  of  a  fact  required  by  constitutional  law  or  by  statute 
law;  Fairfield  v.  Rural,  etc.,  Dlst,  111  Fed.  458,  459,  holding  absolute 
limitations  being  placed  upon  Indebtedness  of  municipalities  by 
Const  Iowa,  art  II,  t  3,  purchaaer  charged  with  notice  of  such 
facte,  notwithstanding  their  recitals. 

SyL  2  (XII,  82).    Fair  recitals  excuse  inquiry  of  purchaser. 

Approved  in  Pierre  v,  Dnnseomb,  106  Fed,  616,  holding  Innocent 
purchaser  buying  negotiable  bonds  of  others  than  municipality  and 
Its  agents,  recital  to  fund  the  debt,  excessive  Indebtedness  not  qnes- 
tion  for  purchaser;  Lyon  Co.  v.  Keene  Five-Cent  Sav.  Bank.  100 
Fed,  340,  holding  negotiable  refunding  bonds  Issued  nnder  prop^ 
legislative  enactments,  in  purchasers'  hands  before  matnrity  of  old 
ones,  presumed  not  to  Increase  county's  Indebtedness. 

Syl.  S  (XII,  83).  Municipality  not  estopped  recitals  showing 
falsity. 

Approved  In  Geer  v.  School  Diat  No.  11.  97  Fed.  734,  holding 
statnte  not  authorizing  otBcers  to  determine  whether  municipal 
bond  issue  exceeds  legal  limit  general  recital  of  compliance  wlU 
not  estop  municipality  showing  excessive  indebtedness. 

Distinguished  in  Lake  County  v.  Linn,  29  Colo.  465.  68  Pac.  841. 
holding  action  on  interest  coupons  from  county  bonds  Issued  in  ex- 
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change  for  varrants,  plalntHFB  prima  facie  evidence  tbrows  bur- 
den of  preponderance  of  evidence  otherwise  upon  defendant. 

S;L  4  (Kll,  83).    MuDiclpallty  la  concluded  recitals  of  regulurlty. 

Approved  In  Walte  v.  Santa  Cnu,  184  U.  S.  319,  46  L.  564,  22 
Sup.  CL  333,  holding  statutes  conferring  power  of  determining  all 
reqalsitea  of  bond  Issue  upon  municipal  officers,  recitals  of  con- 
formity to  Constitution  and  statutes  eatop  munlcipalitf  denying 
validity;  Beatrice  v.  Edmlnson,  117  Fed.  432,  holding  excessive 
Indebtedness  not  shown  by  face  of  bonds  or  by  any  public  record, 
constitutionally  prescribed,  lecltala  In  municipal  bonds  importing 
legal  accordance  estop  deteatlng  bonds;  Municipal  Tru«  Co.  v.  John- 
ion  City,  116  Fed.  468,  holding  under  atatute  vesting  municipal 
oOlcera  witb  full  power  of  determining  domesticity  of  railroad  and 
Issnance  of  bonds  thereto,  recital  of  compliance  conclusive,  cor- 
poration aame  name  recorded;  Board  of  Comrs.  t.  Coler,  113  Fed. 
Til,  holding  legal  effect  of  bond  recital  being  equivalent  to  existing 
tacts  authorized  by  sections  of  Code  N.  C.  witb  reference  to 
aiding  completion  of  railroad,  recital  conclusive;  Independent 
School  Dlst.  V.  Rew,  111  Fed.  7,  8,  holding  municipal  officers  hav- 
iDg  power  and  duty  ascertaining  and  determining  necessary  facta 
relative  to  bond  Issue,  their  certificate  estops  municipality  proving 
falsity  against  bona  fide  holder;  Board  of  Comrs.  v.  Keene,  etc., 
6ank,  108  Fed,  510,  515,' holding  each  county  bond  being  separate 
promise  where  facta  under  law  might  legalize  part  of  excessive  debt 
funded,  presumption  favors  such  facta;  Hughes  Co.  v.  Livingston, 
104  Fed.  311,  313.  holding  If  laws  under  certain  state  of  facts  per- 
mit qnasl-munlclpallty  to  Issue  bonds.  Its  recitals  may  conclusively 
estop  any  denial  unless  laws  prescribe  public  record;  Wesson  v. 
Ut  Vernon,  98  Fed.  809,  holding  where  township  authorized  by  State 
statute  to  issue  bonds  for  refundlE?  Its  legal  outstanding  Indebted- 
ness recitals  of  compliance  with  statute  estop  repudiation,  on  ground 
of  falsity  of  recital;  Brattlehoro  Sav.  Bank  v.  Board  of  Trustees,  9S 
Fed.  533,  holding  act  Impliedly  conferring  upon  township  trustees 
power  of  recital  that  Issue  Is  Juatifled  In  refunding  indebtedness, 
recital  conclusively  binds  township  In  favor  bona  Qde  purchaser; 
Board  of  Comrs.  T.  Sutllff,  97  Fed.  278,  277,  holding  negotiable 
municipal  bond  recital,  officers  authorized  to  determine  all  requl- 
tiles,  that  constitutional  limit  not  exceeded  raises  estoppel  favor  of 
bona  Sde  purchaser  conclusively;  State  v.  Wichita  Co.,  (12  Kan.  302. 
M  Pac.  47,  holding  under  Laws  18&1,  chap.  1G3,  as  against  th'e 
State,  the  recitals  on  face  of  bonds  eatop  connty  from  denying  truth 
of  the  recitals. 

iXII,  82).     Miscellaneous. 

Cited  In  Kelly  v.  Cole.  63  Kan.  393.  65  Pac.  67S.  holding  un- 
earned   Interest    coupons    attached    to    municipal    bonds   are    not 
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"  bonded  IndebtedneBB  actaallj  existing,"  being  exclaelve  of  amount 

to  be  funded  under  statute  conferring  power. 

142  U.  S.  366-380.  30  L.  1014,  BOON  TP.  v.  CDMMINS. 

Syl.  2  (XII,  84).    Municipal  bonds  exceeding  constitutional  limit 
void. 

Approved  In  Ottumwa  v.  City  Water  Supply  Co.,  119  Fed.  329. 
holding  plain  purpose  of  Constitution  being  tbe  restricting  of  legis- 
lative authority  to  permit  muntclpalltj  to  exceed  limits  Imposed. 
any  excess  would  be  void;  Fairfield  v.  Rural,  etc..  Dlst.  Ill   Fed. 
460,  holding  absolute  llmltai 
municipalities  by  Coast.  loi 
notice  of  Hucli  facts,  notwltl 
comb.  106  Fed.  621.  622,  62^ 
cities  of  State  incurring  i 
bonds  In  excess  of  limit,  ui 
Keene  Five-Cent  Sav.  Bank 

payable  to  " or  order 

of  another  State  may  sue  i 
could  not  :  Bannock  Co.  v. 
Iiolding  warrant  issued  for 
J4,000  over  current  year's 
constitutional  provision,  sec 
V.  School  Dlst,  115  Wis.  63t 
compromising  claims  again 
agreed  amount,  which  wer 
bonds  thereon  void,  no  tax  : 

Syl.  4  (XII,  85).    Paying 

Approved  In  Wetzeil  v.  ( 
long  acquiescence  with  othe 
mere  Irregularities  preceden 
expressly  nutborlzed  by  cba 

Distinguished  in  City  of  1 
ing  innocent  purchaser  bu 
municipality  and  Its  agent 
deblcdness  not  (luestlon  for 

Syl.  6  ^Xll,  85).    School  < 

Distinguished  in  Everett 
702,  703,  holding  If  at  Issua 
already  Indebted  beyond  con 
to  extent  their  proceeds  pa 

Syl.  6  (XII,  85).  Bonds 
increased. 

.  Di 
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Ipelitf,  bnt  merel;  cbange  Its  fonn;  Taylor  v.  School  Dlst.,  07  Fed. 

75S,  boldlng  Iowa  ecliool  district  created  hy  division  or  larger  dis- 
trict liable  for  exchange  bonds  beyond  constitutional  amount,  Issued 

to  mr  Judgment  against  It 
DlBtlognished  In  Keene  Five-Cent  Sav.  Bank  v.  Lyon  County,  97 

Fed.  165.   holding   county   negotiable   bonds   IsEued   to   fund   out- 

BtindlDg  Indebtedness,  nothing  on  face  charging  purchaser  with 

notice  mnatltutloDiil  escesslveness,   innocent  purchaser  for  value 

maj  rely  upon  recitals. 

Syl.  7  (XII,  85).  Porcbaser  knowing  constitutional  limit  recitals 
n'ortblees. 

Approved  In  National  Life  Ids.  Co.  v.  Mead,  13  S.  Dak.  GO.  79  Am. 
8t  Sep.  SS3,  82  N.  W.  81,  holding  though  recitals  were  In  eftect 
representation  that  Incorred  indebtedness  did  not  exceed  limit,  city 
not  estopped  to  show  Increased  Indebtedness  purchaser's  knowledge 
presumed. 

Distinguished  In  Independent  School  Dlst.  v.  Rew,  111  Fed.  B, 
holding  municipal  officers  having  power  and  duty  ascertaining  and 
determining  neceasaiy  facts  relative  to  bond  Issue,  their  certificate 
estops  municipality  proving  falsity,  against  bona  fide  holder. 
142  V.  8.  3S1-3SS,  3G  L.  lOSO,  ^COTT  v.  ELLER-T. 

SyL  3  (Kll,  86).    Bankrupt's  creditor  may  waive  right. 

Approved  in  First  Nat.  Rank  v.  Pope.  85  Minu.  435,  89  N.  W. 
m,  holding  under  Gen.  Stat  1894,  {  lO&i,  subd.  3,  proving  debt  as 
unsecured,  and  taking  dividend,  operate  as  waiver  and  release  of  all 
security  held  by  creditor. 

142  U.  S.  386-395.  35  L.   lOBl,   CHARLOTTE,  ETC.,  R.   B.  CO.  v. 
GIBBES. 

Syl.  1  (XII,  86).  Corporations  are  persons  witbln  Fourteenth 
Amendment 

Approved  In  Transportation  Co.  v.  Oil  Co.,  50  W.  Va.  610,  40  S.  B. 
6S3.  holding  corporations  liable  for  damages  for  torts  pursuant  to 
conspiracy  and  combination  between  them  and  other  corporations  or 
persons,  Just  like  natural  pereous. 

SyL  3  (XII.  88).     Railroads  subject  to  legislative  control. 

Ap]jroved  in  Matthews  v.  Board  of  Corporation  Comrs.,  97  Fed. 

404.  holding  act  1899,  N.  C,  creating  State  corporation  commission, 

glvlDg  right  to  regulate  railroad  rates,  operates  as  alteration  and 

Ttftal  pro  tanto  any  railroad  charter  to  the  contrary. 

SyL  4  (XII,  86).    Railroad  regulation  matter  legislative  control. 

Approved  in  State  v.  JacksoDvllie  Term.  Co.,  41  Fla.  408.  27  So. 

%  bnldlog  mandamus  will  lie  to  compel  observation  of  regulation 

Bode  by  railroad  commission  under  powers  conferred  by  chapter 

4T00,  Uws  1889,  If  duty  to  public  JusUfy. 
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87L  S  (XII,  86).    Railroad  commlBBlon  ezpenecB  by  State  tax. 

Approved  In  Consolidated  Coal  Co.  v.  IllinolB,  185  U.  8.  207,  48 
U  876,  22  Sup.  Ct  617,  holding  act  Uay  28,  1S79,  El.,  providing 
tor  appointment  of  Stat«  mine  Inspectors,  fees  payable  by  mlne- 
otmers.  Is  not  arbitrary  or  onreasonable  vlthln  Fonrteentb  Amend- 
ment. 

SyL  6  (Xn,  87).    Pabllc  bardea  not  denial  equal  protection. 

Approved  in  Cblcago  v.  UnloD  Traction  Co.,  199  III.  269,  65  N.  B. 
246,  holding  ordinance  leqairing  street  railway  to  clean  street  be- 
tween Its  tracks  not  violating  equality  and  uniformity  of  legislation; 
Detroit,  etc.,  Ry.  v.  Commissioners,  127  Mlcb.  229,  86  N.  W.  846, 
bolding  under  act  1893,  No.  171,  |  6,  commissioner  Is  property  au- 
thorized to  provide  suitable  safeguards  at  crossings  of  railroads  and 
street  railroads,  and  apportion  tbe  expense  thereof. 

142  U.  S.  396-416,  35  L.  1055,  WIGGINS  FBRHX  CO.  V.  OHIO, 
ETC.,  RT.  CO. 

Syl.  5  (XII,  SS).    EBtoppel  applicable  to  points  pleaded. 

Approved  In  Dennlson  Mfg.  Co.  v.  Scharf  Tag  Label,  etc.,  Cd., 
121  Fed.  318,  holding  decree  suBtalnlng  demurrer  to  bill,  and  dis- 
missing same  for  mint  of  general  equity,  not  bar  to  second  suit  for 
unfair  competition;  Ohio  River  Ry.  Co.  v.  Fisher,  115  Fed.  93G,  hold- 
ing decree  rendered  on  demurrer  is  conclusive  only  on  issues  Joined 
by  pleadings,  and  decree  on  validity  of  will  as  court's  opinion  not 
pleadable  as  adjudication;  Kllham  v.  Wilson,  112  Fed.  573,  hold- 
ing Judgment  for  $25,000  for  ranch  In  question  bars  an  action  la 
equity  for  accounting  for  $50,000  or  any  part  thereof. 

SyL  9  (XII.  88).  Pleadings  amended  party  not  unjustly 
prejudiced. 

Approved  In  Mossberg  v.  Nutter,  124  Fed.  967,  holding  decree  ap- 
pealed from  not  being  final.  Circuit  Court  of  Appeals  upon  request 
of  trial  Judge  will  return  records  permitting  supplemental  bill  on 
newly  discovered  evidence;  Thomas  v.  Winne,  122  Fed.  308,  hold- 
ing habeas  corpus  proceedings  to  discharge  naval  recruit,  no  issue 
of  Intoxication  at  enlistment  presented  by  pleadings,  no  review  of 
question  on  appeal  thougb  he  testified;  Davis  v.  Adams,  1(^  Fed. 
C25.  holding  In  Federal  Admiralty  Court  no  technical  rules  of 
variance  exist  which  prevents  recovery,  libelant  showing  meri- 
torious case,  amendment  allowable  at  any  stage  to  conform  to- 
evidence;  Union  Cent  Life  Ins.  Co,  v.  Phillips,  102  Fed.  28,  bolding 
matters  of  amendments  to  pleadings,  particularly  trial  amendments, 
are  within  discretion  of  trial  court.  Its  action  not  reviewable  on 
writ  of  error. 

SyL  10  (XII.  89).    Law  indulgent  regarding  fixtures. 

Approved  In  St.  Paul,  M.  &  M.  Ry.  Co.  v.  Western  Union  TeL 
Go..  118  Fed.  613,  bolding  under  contract  permitting  telegraph  com- 
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pur  malntatDlnf  Its  line  for  ten  years  on  railroad  property,  and 
mattlnbiK  do  expreas  provision  concemlnK  expiration,  railroad 
cquIUbly  entitled  to  compensation  only  where  use  continued;  Baker 
T.  McClurK,  19S  111.  34,  92  Am.  St.  Rep.  266,  S4  N.  B.  703,  holding 
wbere  owner  of  leased  premises  released  rettrlng  member  of  firm 
lad  took  lease  of  remaining  partner  for  unexpired  term  on  original 
ternw,  trade  flxturca  could  be  removed. 
SyL  11  (XII,  89).  Ralls  affixed  movable  under  agreement 
Approved  In  Western  Union  Tel.  Co.  t.  Pennsylvania  Co.,  12^ 
Ped.  70,  holding  terms  of  agreement  determine  whether  telegrapb 
poles  and  wires  N«cted  along  a  railroad  lose  their  character  as 
personalty;  Mercantile  Trust,  etc,  Ck>.  v.  Roanoke  &  B.  Ry.  Co., 
100  Fed.  11,  holding  railroad  company  laying  track  upon  another's 
roadbed  under  agreement,  such  not  part  of  realty,  but  passes  under 
prevtoQS  mortgage  covering  after  acquired  property;  Young  v.  Con- 
solidated Imp.  Co.,  28  Utah,  B93,  65  Pac.  722,  holding  the  mutual 
extension  of  the  terms  and  conditions  of  lease  included  the  right  of 
lessee  to  remove  improvements  placed  thereon  by  bin.  See  81 
Am.  8t  Rep.  885,  SS6,  note. 

142  D.  &  417-460,  85  L.  1083,  SIMMONS  CRBIEIK  COAJJ  00.  V. 
DOELAN. 

SyL  1  (XII,  89).    Survey  may  Include  all  known  calls. 

Approved  In  Relding  v.  Hebard,  103  Ped.  637,  holding  It  U  a 
DDlversal  rule  that  permanent  natural  objects  called  for  in  a 
bouDdaij  will  control  those  which  are  less  certain. 

SyL  2  (XII,  89).    Instrument  reformed  for  mutual  mistake. 

Approved  in  Nlles  v.  Graham,  ISl  Mass.  48,  62  N.  B.  987,  holding 
equity  has  power  to  decree  re-execatlon  of  lost  Instrument  or  one 
Uiat  bsB  been  wrongfully  mutilated. 

SyL  5  (XII,  89).     Vendee  must  use  due  caution. 

Approved  In  Mackey  v.  Gabel,  117  Fed.  877,  holding  bona  fide 
parchaser  of  realty  ^titled  to  protection  against  equitable  owner 
niost  actually  pay  valuable,  not  nominal  consideration. 

SyL  7  (XII,  89).    Vendee  must  noUce  facts  in  title  papers. 

Approved  In  Empire  State-Idabo,  etc.,  Co.  v.  Runker  Hill,  etc., 
Co.,  121  Fed.  977,  holding  defendant  owning  several  claims  on 
same  lode  with  comfriainant,  extralaterel  rights  In  controversy, 
equity  wiU  quiet  title,  action  of  ejectment  being  Inadequate;  Ver- 
cTuysse  v.  Williams,  112  Fed.  211,  holding  principal  was  affected 
by  agent's  knowledge,  and  was  not  Innocent  parchaser  against 
mortgagee  entitled  to  reformation,  miortgage  showing  on  Its  face 
mistaken  descrtptiou;  Southern  Bldg.,  etc,  Assn.  v.  Miller,  110 
Fed.  38,  holding  Insurance  by  mortgagee  being  optional,  company  be- 
coming insolvent  after  insurance,  mortgagor  chargeable  with  notice 
hBTlng  repola  premium  without  protest  as  to  company  selected. 
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S;L  8  (XII.  90).  Clrcnmetances  determine  Bctaal  or  constrnctlve 
notice. 

Approred  In  Thomas  v,  Flint  Co.,  123  Mich.  36,  81  N.  W.  945, 
holding  latent  defect  in  bridge,  discovered  by  few,  three  days  be- 
fore accident  imposes  no  liability  upon  ctty  upon  constmctlve  no- 
tice, reasonable  diligence  exercised,  with  knowledge. 

S;l.  11  (XII,  90).  Actual  occapancy  sometlmea  necessary  adverse 
poBseeslon. 

Approved  Id  Nutter  v.  Brown,  SI  W.  Va.  603,  42  B.  EL  663,  hold- 
ing posaeflflloa  of  land  Is  notice  of  equitable  rights,  wblch  need 
not  be  asserted  unless  occasion  demands,  since  laches  are  not 
Imputable  to  a  peaceable  possession. 

8y1.  12  (XII,  90).  GIrcnmstances  determine  what  ii  adverse 
possession. 

Approved  in  Sbarp  v.  Shenandoah,  etc.,  CkK,  100  Va.  3S,  40 
B.  B.  105,  holding  occupying  claimant  conveying  part  of  tract 
constituting  actual  possession,  not  whole,  loses  constructive  pos- 
session of  balance  without  taking  actual  possession  thereof. 

(XII.  89).    Miscellaneous. 

Cited  In   United  States  Mining  Co.  v.  Lawson,  llB  Fed.  1006, 
holding  Federal  equity  court  In  State  not  requiring  possession  to 
quiet  title  bill  must  show  affirmatively  complainant's  possession, 
or  both  out  of  possession. 
1^  D.  S.  450-458,  35  L.  1077,  BOYD  v.  UNITED  STATES. 

Syl.  3  (XII,  91).    Conspirators  liable  for  crime  resulting. 

Approved  In  Powers  v.  Commonwealth,  110  Ky.  456,  61  S.  W. 
754,  holding  one  of  several  persons  conspiring  to  do  some  other 
unlawful  act  committing  murder,  bis  coconspirators  not  criminally 
responsible  as  accessories  before  fact  unless  In  furtherance  thereof. 

SyL  4  (XII,  91).    Evidence  of  other  crimes  Inadmissible. 

Approved  In  Bullock  v.  State,  66  N.  J.  I..  575,  86  Am.  St  Rep. 
683,  47  Atl.  68.  holding  on  trial  of  criminal  charge  not  relevant 
to  show  that  defendant  committed  similar  crimes  In  nowise  con- 
nected with  the  one  in  question;  Paulson  v.  State,  118  Wis.  99,  94 
N.  W.  774,  holding  on  murder  prosecution  it  was  error  to  admit 
evidence  that  three  years  previous  to  alleged  crime  defendant 
had  been  convicted  of  larceny. 

142  U.  S.  459-471,  36  L.  lOSO,  FISK  T.  HBNABIE. 

SyL  1  (XII,  91).    Act  1887  restricted  Circuit  Conrfs  JnrladleUon. 

Approved  In  McDonnell  v.  Jordan,  178  U.  S.  238,  44  L.  1052, 
20  Sup.  Ct.  889,  holding  application  for  removal  of  will  contest 
to  Federal  Circuit  Court  for  "  prejudice,"  etc.,  under  act  August 
13,  1888,  comes  too  late,  first  made  after  a  mistrial;  Foulk  t. 
Gray,  120  Fed.  103,  boldlng  suit  In  State  court,  neither  party  being 
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nddent.nilt  not  remoYable  Into  Federal  court  for  diverse  clttzenahlp, 
under  Jodtclaiy  act  1887-88,  anless  parties   waive  JurisdlctlMiBl 
olijMtloiw;  ParklQBon  v.  Barr,  lOB  Fed,  83.  holding  no  separable 
"iMtoversy,  not  removable  under  Judiciary  act  1887-88  on  diverse 
dtiKnthip,   unless   all    defendants   are   nonresidents  of    State   of 
■^n;  Wabl  v.  Franz.  100  Fed.  683,  holding  will  probate  In  Arkan- 
**■  Probate  Gonrt  not  "suit  of  civil  nature"  wltbln  Judiciary  act 
^  permitting  removal  on  local  prejudice  to  Circuit  Court;  Penn- 
■Tl^Dli  Co.  V.  Leeman,  160  Ind.  21,  66  N.  E.  50,  holding  on  appeal 
'"•Ja  order  denying  removal,  It  appearing  petition  was  subsequent  to 
^^■Hled  complaint  end  answer,  complaint  not  in  record,  tt  Is  pre- 
'"Oiei  difference  between  two  complaints  did  not  authorize  removal; 
HlOmpBon  V.  Southern  Ry.,  130  N.  C.  142,  41  8.  E.  10,  holding  act 
Congress  Angnst  13,  1886,  providing  for  nonresident  removal  to  Cir- 
cuit Conrt,  foreign  coiporatloo  domesticated  under  act  February  10, 
1889,  cannot  remove  without  speclflcally  alleging  nonresldence. 
Syl.  2  (XII,  92).    Act  1887  repealed  act  1867. 
Approved  In  Ellison  v.  Louisville,  etc.,  R.  R.  Co.,  112  Fed.  808, 
holding  defendnnt  obtaining  removal  order  without  plalntlCTe  no- 
tice. Circuit  Court  erred  refusing  to  permit  pialntlH  seasonably 
thereafter  to  contest  allegations  of  the  petition. 
8yL  4  (XII,  92).    Removal  before  final  hearing  act  1887. 
Approved  in  Chauncey  t.  Dyke  Bros.,  119  Fed.  10,  holding  Bank- 
ruptcy  Court  having  acquired  lawful  custody  of  property,   con- 
flicting Hens  attaching,  has  Jurisdiction  to  determine  their  priority, 
though  trustee  not  Interested  party. 
8;1.  6  (XII,  92).     Later  repugnant  act  repeals  former. 
Approved  in  Columbia  Wire  Co.  v.  Boyce,  104  Fed.  174.  holding 
Jndlclary   &ct    creating   Circuit   Courts   of  Appeals,    amended    by 
act  189j,   again  amended   1900,   no  reference  to  act  1895,  latter 
amendatory  act  was  repealed  likewise. 
142  U.  S.  471-478.    Not  cited. 

142  U.  B.  479-488,  36  L.  1087,  IN  RE  FASSETT. 
8yL  1  (XII,  93).    Libel  within  District  Court 
Approved  In  The  Marlon,  99  Fed.  450,  holding  salvage  of  vessel 
and  cai^,  latter  cannot  be  litieled  and  seized  to  dispossess  cus- 
toms officer  holding  same  under  customs  laws. 
Byl.  3  (XII,  93).    Want  of  Jurisdiction  prohibition  Issues. 
Aroroved  in  Gonzales  v.  Williams,  192  U.  S.  IS,  24  Sup.  Ct  180. 
holding  native  of  Porto  Rico,  inhabitant  thereof  at  treaty  cession, 
not  alien  immigrant  witbin  act  Congress  March  8,  1891,  provid- 
ing deportation    of    aliens;    United    States    v.    Brown,    127    Fed. 
T9G,  holding  board   of   general    appraisers   authorized    In    section 
H  Goctoms    administrative  act,   June    10,    1880,    to   decide   case 
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inbmltted  by  customs  collector,  must  first  detennlne  Ita  JnrlB- 
dlctlou;  The  tJndwwrlter,  119  Fed.  737,  holding  In  Am«1CBn 
admlraltr  law,  general  tendency  to  hold  tcbbcI  liable  for  her  repairs 
and  supplies,  aniess  owner,  with  fumlsho's  knowledge,  declhiea 
allowing  lien;  Dewell  t.  Mix,  IIB  Fed.  667,  holding  one  v<riuntarUy 
paying  customs  duties  on  Imported  merchandise  from  Porto  Blco 
after  treaty,  before  Foraker  act^  cannot  recover  sam^  collector 
having  accounted  with  treasurer. 

Syl.  4  (XII,  04).    LJbel  by  owner  In  District  Court. 

Approved  tn  De  Lima  v.  Bidwell,  1S2  U.  3.  175,  45  L.  1048,  21 
Bup.  Ct  744,  holding  right  of  owner  against  cnstoms  collector  ta 
recover  money  exacted  as  duties  not  taken  away  by  repeal  of 
tr.  S.  Rev.  Stat,  I  3011,  or  section  25  of  customs  admlnlstiKtiTe  act 

Syl.  6  (XU,  84).    Whether  import  Circuit  Court  cannot  determine^ 

Approved  in  De  Lima  v.  Bidwell,  182  D.  S.  176,  179,  4B  L.  104S, 
1049,  21  Sup,  CL  746,  holding  appeal  from  collector  to  board  of 
general  appraisers  under  act  June  10,  1890,  does  not  Include  review 
ot  question  whether  article  waa  Imported  or  noL 
142  U.  8.  4SS-492.    Not  cited. 

142  U.  8.  492-SlO,  35  L.  1092,  NORTHERN  PAG.  R.  R.  V.  WASH- 
INGTON TEEE. 

SyL  1  (XII,  M).  Mandamus  Issuable  compelling  specific  legal 
duty. 

Approved  In  Beasley  v.  Texas  ft  Pac.  Ry.  Co.,  191  V.  S.  ^7, 
498,  holding  public  policy  precludes  decree  for  specific  performance 
ot  covenant  in  deed  In  railroad's  right  of  way  not  to  bnlld  de- 
pot ordered  by  State  commission;  Central  Stock  Tarda  Co.  v. 
LonlBVlUe  &  N.  B.  E.  Co.,  118  Fed.  119,  holdhig  State  cannot  com- 
pel railroad  to  transfer  cars  of  live  stock  to  connecting  road  at 
connecting  point  within  State,  shipment  being  from  anothn  State; 
Page  V.  Louisville,  etc.,  R.  R.,  129  Ala.  237,  29  So.  077,  holding 
duty  of  railroad  to  maintain  station  waiting-room  exists  only  t^ 
statutory  regulations,  or  charter,  or  some  legislative  power  con- 
ferred upon  railroad  commission;  Lewis  v.  Christian,  101  Va-  141, 
43  S.  D.  333,  holding  oyster  inspector  permitting  natural  oyster 
ground  to  be  Ertaked  off  by  private  individuals  vlolatea  Code,  |  ZltKt, 
mandamus  proper  remedy  compelling  him. 

Distinguished  in  Telegraph,  etc.,  Co.  v.  Railroad,  52  La.  Ann. 
1854,  28  So.  286,  holding  complainant  seeking  to  force  railroad  to 
afford  it  equal  facilities  given  rival,  court  may  mandamua  to 
compel  like  service  to  both. 

Byl.  6  (XII,  90>.  Mandamua  Inapplicable  compelling  building  ot 
depots. 

Approved  in  Jack  t.  Williams,  113  Fed.  629.  holding  court  Is 
not  Justified  in  compelling  owners  of  railroad  to  repair  and  operate 
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the  Mine  at  certain  loea,  end  receiver  may  1>e  oiAereA  to  dfa- 
mantle;  Naahrille,  etc..  By.  Co.  v.  State,  137  Ala.  443,  34  So.  402, 
balding  absence  of  statutory  aatborlt;,  railroad  commtsBton  may 
Dot  order  railroad  wbere  to  locate  atatlon  and  wbat  depots  to 
baud;  People  v.  Brooklyn  Helgbta  K.  E.,  172  N.  Y.  96,  96,  64  N.  B. 
789,  holding  board  of  railroad  directors  having  iwwer  to  direct 
numlDg  of  trains  at  certain  intervals,  mandamas  will  not  lie  to 
restore  abandoned  service. 

142  n.  B.  510-546,  35  L.  1099,  UNITED  STATB8  7.  DBS  MOINES, 
DTC.,  RT.  CO. 

SyL  1  (XII,  95).  Land  department  most  reserve  congressional 
granta. 

Approved  In  dissenting  opinion  in  Hewitt  v.  Scbnltz,  180  IT.  8. 
159, 45  L.  473,  21  Sup.  Ct  316,  majority  boldlng  land  commissioner's 
certificate  of  deficiency  In  land  grants  to  railroad  bave  no  effect 
in  ejectment  Against  railroad  purchasers,  department  bavlng  not 
recognised  same. 

SyL  6  (XII,  96).    No  laches  against  Federal  government 

Approved  in  French  Bepnblic  v.  Saratoga  Vlcby  Co.,  191  U.  S. 
43S,  holding  French  r^ubUc  suing  for  proprietary  right.  Instead 
of  governmental,  not  entitled  to  exemption  of  nullum  tempus,  but 
laches  apply  In  full  fcarce;  Moran  v.  Horsky,  178  U.  S.  214,  44  L. 
1041,  20  Sop.  Ct  860,  holding  State  court  sustaining  defense  of 
Itches  against  mining  claim  abandoned  fourteen  years,  same  be~ 
coming  town  site,  decision  Independent  of  Federal  question. 

Syl.  11  (XII,  96).  Courts  cannot  question  legislature's  good 
talth. 

Approved  In  Taylor,  etc.  v.  Beekham,  etc.,  lOS  Ey.  296,  94  Am. 
8t  Rep.  366,  56  S.  W.  181,  holding  legislature  tiavlng  full  power 
to  determine  contest  Sections  and  composition  of  said  board,  courts 
are  poweriesa  to  inquire  into  sufficiency  of  matters;  State  v.  Su- 
pertor  Court  of  Milwaukee  Co.,  105  Wis.  677,  81  N.  W.  1054,  hold- 
ing city  council's  power  being  legislative,  under  Bev.  Stat.,  {  1862, 
r^ardlng  use  of  streets,  court  cannot  enjoin  passage  of  ordinance 
thereto  appertaining. 
142  U.  8.  647-686,  36  L.  1110,  COnNSBLMAN  v.  HITCHCOCK. 

SyL  1  (XI,  96).    Refusal  to  testify  construed  broadly. 

Approved  In  In  re  Nacbman,  114  Fed.  995,  holding,  under  Const 
U.  S.,  amend.  5,  relieving  person  criminally  charged  from  testlfy- 
hig,  witness  in  bankruptcy  proceedings,  may  aval]  himself  of 
same  provision;  State  v.  Donovan,  10  N.  Dak.  208,  86  N.  W.  711, 
holding  section  IS,  State  Const,  providing  shield  for  person  against 
production  of  private  boolcs  In  criminal  cases,  not  applicable  to 
patdlc  records  of  druggist  Bee  75  Am.  St  Rep.  322,  346,  note. 
Vol  III  — 12 
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Bsh  2  (XII,  ST).  Fifth  Amendmeiit  locludea  graod  JuiT  Pro- 
ceedings. 

ApDroved  In  United  Btatea  v.  RoBeDttaoI,  121  Fed.  866,  htddlng 
no  officer  ot  department  of  Justice  Is  antborlzed  by  sections  359, 
367,  U.  6.  Comp.  Stat  ISOI,  pp.  207,  209,  to  conduct  proceedinga 
before  gmnd  Jury;  State  v.  Gardner,  88  Minn.  138,  92  N.  W.  533, 
boldlng  defendant  In  criminal  case  compelled  to  be  witness  against 
blmself  before  grand  Jury,  It  Is  violation  of  constitutional  guar- 
anty, and  court  must  guasb  Indictment;  People  t.  O'Brien,  176 
N.  Y.  261,  233,  265,  266,  267,  268,  68  N.  H.  354,  355,  356,  307,  head- 
ing, under  Const,  art.  I,  i  6,  relieving  witness  from  incriminating 
himself  m  criminal  case  agalnet  another,  one  cannot  be  compelled  to 
testify  under  Pen.  Code,  {  342,  absolute  Immunity  being  essential: 
Ex  parte  Wilson,  37  Tex.  Cr.  638,  47  S.  W.  1000,  holding  constitu- 
tional provision  that  accused  need  not  give  evidence  against  himself 
applies  to  testimony  before  grand  Jury  as  well  as  court;  Thorton  t. 
State.  117  Wis.  341,  93  N.  W.  1108,  holding  In  prosecution  for 
assault  to  commit  rape,  evidence  admitted  to  compare  tracbs  at 
place  of  assault  not  invasion  of  personal  rlgha  guaranteed  by 
Constitution.    See  75  Am.  St.  Bep.  320,  note. 

Syl.  3  (XII,  97).  Accused  may  refuse  giving  Incriminating  tea- 
tlioony. 

Approved  In  Matter  of  Peck  v.  Carglll,  167  N.  T.  395,  60  N.  E.- 
TTG,  holding  petition  stating  that  petitioner  believes  certain  facts 
exist  constituting  crime,  without  stating  grounds  for  belief,  no 
basis  for.  revocation  of  liquor  tax  certlflcata 

Syl.  4  (XII,  97).  '■  Criminal  prosecution "  narrower  "  criminal 
case." 

Approved  in  Counselman  v.  Hitchcock,  122  Ala.  488,  26  So.  173, 
holding  action  against  railroad  for  wrongful  killing  of  deceased, 
court  alleging  "  negligently  and  carelessly  and  willfully "  done 
does  not  charge  "  gross  carelessness." 

Syl.  6  (XII,  97).    Witness  need  not  incriminate  himself. 

Approved  In  Newgold  v.  American,  etc.,  Mfg.  Co.,  lOS  Fed.  342, 
holding,  though  party  produced  certain  books  In  equity  suit  same 
no  waiver  right  to  refuse  production  In  another  action  where 
same  would  furnish  evidence  against  him;  State  v.  Burrell,  27 
Mont  287,  70  Pac.  9S4,  holding  bankrupt  act  shielding  the  giving 
of  Incriminating  evidence  does  not  prevent  evidence  Incriminating, 
such  obtained  from  bankrupt's  testimony;  Matter  of  Green,  8G 
Mo.  App.  220,  221,  holding  witness  may  refuse  to  testify  if  testl- 
tlmony  will  Incriminate,  and  refuse  to  answer  questions  for  same 
reasons;  Ex  parte  Aniot  Carter,  166  Mo.  613,  36  S.  W.  543.  hold- 
ing Rev.  Stat.  1899,  |  2206,  violates  Const.,  art  2,  j  23,  Inasmuctk 
as  witness  cannot  be  compelled  to  give  Incriminating  evldenc*.' 
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Sj-L  T  (XII,  98).  GonsUtutlonal  privilege  unaffected  by  Rev.  Stat., 
I  860. 

Approved  In  Wjckoff  \.  Wagner  Typewriter  Co.,  99  Fed.  159, 
botdlQg  wbether  witness'  answer  may  reasonably  tend  to  crimi- 
nate him,  under  Rev.  Stat.,  S  S60,  la  determinable  by  court  in  view 
ol  pleadings  and  otber  testimony. 

Syl.  9  (XU,  98).    Witness  need  not  disclose  connecting  clrcum- 

Approved  In  In  re  Kanter,  117  Fed.  307,  holding  bankrupt  charged 
In  State  coort  with  erimea  Involved  la  bankruptcy  proceedings, 
baaktupt  need  not  furnish  books  of  account,  same  tending  to  In- 
cHtolnate  him;  I.a  Bourgogne,  IW  Fed,  824.  holding  though 
imswera  nnder  admiralty  rules  31  and  32  shows  loss  through  bis 
"  privity,"  depriving  of  limited  liability  under  Rev.  Stat,  i  4283, 
refasal  not  permissible,  loss  not  being  forfeiture;  State  v.  Height, 
117  Iowa.  636,  637,  659,  91  N.  W.  936,  94  Am.  St  Kep.  327,  328,  330. 
boldlng  compulsory  physical  esamloation  of  person  accused  of  rape 
to  determine  existence  of  venereal  disease  violates  Const,  art  1, 
1 0.  and  evidence  Is  Inadmissible;  Blum  v.  State,  Oi  Md.  385,  51  Atl. 
30.  holding  person  cannot  be  compelled  to  produce  private  account- 
books  In  conduct  of  his  bualnesa,  as  evidence  In  criminal  prose- 


Approved  in  In  re  Nacbman.  114  Fed.  996,  boldlng  bankruptcy 
act  1898.  S  7,  being  protection  only  against  use  of  witness  testi- 
mony In  Federal  prosecution,  provisions  of  Const  U.  S.,  amend.  C, 
\i  Invokable. 

Syl.  11  (XII,  99).    Fifth  Amendment  affords  complete  Immunity. 

Approved  In  United  States  v.  Kimball,  117  Fed.  160,  holding 
Code  Grim.  Proc.  N.  T.,  i  393,  permitting  defendant  to  tes- 
tify as  witness  In  his  own  behalf,  applies  only  to  "  defend- 
ants "  or  those  charged,  being  narrower  than  constitutional 
provision;  lu  re  Shera,  114  Fed.  208.  holding  situation  being 
iDch  as  seems  to  put  him  In  hazard,  bankrupt  cannot  be 
impelled  to  answer  questions  tending  to  Incriminate;  Foot  v. 
Buchanan,  113  Fed.  159.  IGO,  holding  under  Rev,  Stat,  i  SCO,  wit- 
ness, in  case  Involving  violation  of  commerce,  need  not  testify,  snid 
section  not  fully  exempting  witness  from  proseci'.tlon  on  bis 
tesilmony;  la  re  Smith,  112  Fed.  500,  holding  bankruptcy  trustee 
■rrested  nnder  bankruptcy  act  1S9S,  i  29a,  for  misapproprlntiiig 
funds,  may  refuse  to  answer  question  tending  to  Incriminate; 
In  re  Walsh,  104  Fed.  519,  hokllag  bankruptcy  act  1808,  i  7a,  subd. 
B,  being  short  of  full  Immunity  from  prosecution  under  Const, 
amend.  5,  none  compelled  to  give  Incriminating  testimony;  In  ro 
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Feldsteln,  103  Fed.  271,  holding  bankruptcy  act,  t  7a,  sobd.  9, 
Becorliig  bankrapt  ftgalnst  criminating  evidence,  does  not  Bufficiently 
secure  Iminunlty  to  wltnesa  under  Const.,  amend.  S;  People  v. 
Bntler  Street  Foundry,  201  III.  248,  2S6,  66  N.  E.  3S2,  3S5,  holdlnx 
Immunity  granted  by  anti-trust  law  ISQl,  amended  1898  (Hurd's 
Bev.  StaL  1899,  pp.  616,  617,  la  IS  7a,  7b),  is  coezteoelTe  witi  con- 
stitutional Immunity  matters  outside  State  not  InrolTed;  State  t. 
Faulkner.  175  Mo:  609,  76  8.  W.  136,  holding  If  witness'  constitu- 
tional privilege  be  wrongfully  refused  and  be  be  Imprisoned  for 
contempt,  habeas  corpus  will  give  redress  or  In  yielding,  Judgment 
will  be  revetsed.  8ee  notes,  87  Am.  SL  Bep.  182.  183:  76  Am.  St. 
Rep.  310. 

(SJI,  06).    Hlscellaneous. 

Cited  In  Burk.v.  Putnam,  118  Iowa,  234,  84  N.  W.  1053,  holding 
Acts  27tb  Gen.  Assem.,  chap.  108,  I  1,  prohibiting  husband  and 
wife  being  witnesses  against  each  other  except  In  Civil  cases  by 
Judgment  creditors,  not  unconstitutional. 
142  U.  8.-687-615.    Not  cited. 

142  U.  S.  615-622,  35  L.  1134,  UNITED  STATES  v.  ALABAMA, 
ETC.,  H.  E. 

SyL  1  (XII,  100).  Ezecntive  construction  favored  cases  of  am- 
biguity. 

Approved  In  Dnlted  States  t.  Finnell,  1£>  U.  S.  244,  46  L.  803,  Z2 
Sup.  Ot  636,  holding  clerk  of  District  and  Circuit  Court  entitled  to 
per  diem  compensation  under  act  March  3, 1887,  chap.  362,  otLerwIee 
uniform  statutory  construction  of  treasurer  wonld  be  overruled; 
Fairbank  v.  United  States,  181  U.  S.  SOU,  45  L.  873,  21  Sup.  Gt.  058, 
holding  practical  construction  of  constitutional  provision  by  legis- 
lative action  Is  entitled  to  no  force  except  in  cases  of  doubt: 
Hewitt  V.  Schults,  ISO  U.  S.  167.  46  L.  472,  21  Sup.  Ct  316,  holding 
certificate  of  commissioner  of  land  office  of  dedclency  In  railroad 
grant  of  no  effect  In  ejectment  against  purchasers  from  railroad, 
same  never  recognized  by  department;  Hawley  v.  Diller,  178  U.  S. 
488,  44  L.  1162,  20  Sup.  Ct  990,  holding  secretary  of  interior  has 
Jurisdiction  to  reverse  decision  of  commissioner  of  general  land 
office  under  U.  S.  Rev.  Stat.,  .|1  2450,  2451;  Nunn  v.  Gerst  Brewing 
Co.,  99  Fed.  942,  holding  tariff  act  1807,  took  effect  when  signed  by 
president  at  4:04  o'clock,  p.  m.,  July  24th,  and  exact  time  may  be 
shown  If  material  under  Bev.  Stat,  i  3341;  Boston  Ins.  Go.  v. 
Chicago,  etc..  By.  Co.,  118  Iowa,  430,  92  N.  W.  91,  holding  whole 
matter  of  railroad's  carrying  malls  being  relegated  to  postmaster- 
general,  he  determines  whether  duty  was  created  by  statute  or 
contract 

Syl.  2  (XII,  100).    Construction  should  not  be  retroactive^ 

Approved  In  Nelson  v.  Northern  Pac.  Ry.  Co.,  188  V.  S.  140,  23 
Sup.  Ct  814,  47  L.  419.  holding  continuous  occupation  of  public 
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lindi,  boDft  fide  InteDtlon  to  acQiilre  bomeatead  title  after  anrre^i 
MiutltnteB  "  claim  "  began  prior  to  definite  railroad  location;  State 
T.  United  States  Fidelity  Co.,  S3  Md.  318  (aee  48  AU.  920),  boldlng 
tax  Imposed  Code,  art  81,  |  146,  amended  by  act  1896,  cbap.  120, 
limited  to  gross  receipts  on  baslnesa  of  companlea  within  State, 
eidndlng  Interstate  business. 

142  0.  8.  622-636,  35  U  1136,  SOUTH  BRANCH  LUMBBR  CO  v. 
OTT. 

Syh  1  (XII,  100).  State's  statntorr  assignments  followed  bj 
Supreme  Court 

Approved  In  Robinson,  etc.,  Co.  v.  Belt,  187  n.  S.  4S.  23  Sop.  Ct 
18,  47  h.  68.  boldtng  validity  of  assignments  for  benefit  of  creditors 
teqairlng  release  as  condition  of  preference  determinable  by  Sta,te 
law  as  Interpreted  by  higbeat  State  court;  SuUlTan  Timber  Co.  t. 
Mobile,  110  Fed.  190,  holding  tbougb  riparian  rights  in  Alabama 
lure  never  been  expressly  defined,  Supreme  Court  Jndlcally  notices 
ootorJons  usage  In  given  locality;  Ontario  Bank  v.  Hnrst  103  Fed. 
23S,  holding  Michigan  statute  (secticm  8738,  How.  Anna  Stat),  rda- 
tlve  to  no  preferences  to  creditors  in  "  common-law  aaslgnmenta," 
coDstnictlon  by  State  Supreme  Court  will  bind  Federal  courta. 

87I.  4  (XII,  101).  Intention  existing  Instruments  become  general 
aaslgnmenta. 

Approved  In  Ontario  Bonlc  v.  Hnrst,  103  Fed.  233,  holding  gen- 
eral debtor  haa  right  to  secure  t>ona  flde  creditor,  and  though  giv- 
ing preference,  such  are  not  regarded  as  fraudulent 

(XII,  100).    Miscellaneous. 

Cited  In  Cnuard  S8.  Co.  ▼.  Eelley,  IIB  Fed.  68S,  holding  bank- 
ruptcy trustee  seeking  legally  to  enforce  bankrupt's  title  to  per- 
wnalty  will  be  subject  to  all  claims  against  bankrupt  not  In  fraud 
of  bankruptcy  law. 
IC  U.  S.  636-643.    Not  cited. 

142  D.  B.  644-651,  85  L.  1144,  PETRI  T.  GOMMBRCIAL  NAT. 
BANK. 

S7I.  4  (XII,  102).    Act  1882  curtails  national  banks'  rights. 

Approved  In  Speckert  v.  Oerman  Nat.  Bank.  08  Fed.  153,  lioldlnj 

Tlgbt  of  removal  given  receiver  of  national  bank  by  Federal  stat- 

ntet  applies  only  to  cases  where  he  Is  necessary  party  to  the  nctlou. 
8rL  7  (XII,  1(K2>.    Act  1887,  national  banks  as  Individuals. 
Approved  m  Continental  Nat  Bank  r.  Buford,  IBl  U.  S.  122,  124, 

l»ldlng  DDder  act  August  13,  1S8S,  Circuit  and  District  Courts  bave 

*">  larlMlIctlon  over  national  banks  other  than  In  casea  between 

■idlvldasl  dtisens  of  same  SUte. 
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142  U.  S.  651-664.  35  L.  1146,  EKIN  v.  UNITED  STATES. 

Sfl.  1  (XII,  102).  Supreme  Court  rerlewlng  cases  inrolvlag 
Federal  law. 

Approved  in  Bice  t.  Amea,  180  U.  8.  374,  45  L.  ElSl,  21  Snp.  Ct. 
407,  holding  construction  of  extradition  treaty  being  Involved,  under 
Court  or  Appeals  act  Marcb,  1891,  S  S,  appeal  may  be  direct  from 
District  to  Supreme  Court, 

Syl.  T  (XII,  103).  Executive  officer  determines  Immigrant  aileo'it 
right. 

Approved  In  In  re  Sing  Tock,  126  Fed.  388,  389,  390,  holding 
Chinese  applying  for  admission  to  United  States  falling  In  making 
good  bis  claim,  adverse  decision  of  Inspector  not  appealed  from  la 
conclusive:  United  States  v.  Wlltiams.  126  Fed.  254,  holding  ImmT- 
gration  act  March  3. 1903,  chap.  1012,  I  2.  32  Stat  1214  (U.  S.  Conip. 
Stat  Supp.  1903,  p.  172),  excluding  anarchists  from  United  States, 
not  In  contravention  of  Const,  amend.,  art  1;  State  v.  Hulgin.  110 
Wis.  23C,  83  N.  W.  1057,  holding  it,  in  habeas  corpus  suit  against 
sheriff,  he  1b  required  to  restore  prisoner  to  liberty,  be  Is  aggrieved 
party  entitled  to  be  heard  on  appeal. 

Syl.  8  (XII,  103).  Habeas  corpus  merely  determines  detention 
■  legality. 

Approved  m  Lavin  v.  Le  Pavre,  125  Fed,  695,  holding  whether 
executive  officers  of  government,  In  deporting  alien  emigrant,  are 
proceeding  legally  is  judicial  question,  which  may  be  inquired  Into 
on  habeas  corpus;  Chow  Loy  v.  United  States,  112  Fed.  3G1,  hold- 
ing sufficient  grounds  for  detention  of  prisoner  being  shown,  he 
cannot  be  discharged  on  writ  habeas  corpus  for  defects  or  Irregu- 
larities in  form  of  commitment;  dissenting  opinion  in  Motherwell 
V.  United  States,  107  Fed.  455,  majority  holding  deserter  from  navy 
of  foreign  government  in  custody  of  United  States  Is  releasable 
under  habeas  corpus,  treaty  not  giving  foreign  officers  constructive 
custody. 

Syl.  II  (XII,  104),    Inspectors  not  required  to  take  testimony. 

Approved  In  In  re  Lee  Lung.  102  Fed.  133,  holding  under  act 
August  18,  1894  (28  Stat  390),  adverse  decision  of  customs  or  immi- 
grant officer  to  Chinese  landing  not  reviewable  In  Circuit  Court 
on  habeas  corpus. 

Syl.  12  (XII.  104).    Inspector's  decision  final  against  alien. 

Approved  in  The  Japanese  Immigrant  Case.  189  U.  S.  97,  100,  23 
Sup.  Ct.  613,  614,  47  L.  724.  725.  holding  Federal  courts  wlU  not 
intervene  by  habeas  corpus  to  prevent  deportation  by  governmental 
executive  oaicers  under  acts  October  19.  18S8,  chap.  1210,  Marcb  3, 
1801.  chap.  5S1;  Lee  Lung  v.  Patterson.  186  U.  S.  174.  175.  46  L. 
1110,  22  Sup.  Ct  797,  holding  customs  collector  disregarding  Chinese 
cerllflcates  made  evidence  In  their  behalf  by  statute  does  not  lose 
Jurisdiction  of  finally  determining  right  claimed;  In  re  Lee  Plug, 
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104  Fed.  679,  boldlDg  Chlaeae  exclusion  act  (23  Stat  117)  commits 
qoestlon  of  Chinese  entry  to  customs  collector  with  tlgbt  of  appeal 
to  treasnrer,  and  makes  tbelr  decision  tlual;  United  States  v.  Tama- 
uka,  lOO  Fed.  407,  boldiug  secretair's  decision  under  act  October 
19.  1888  (25  Stat  666).  not  made  conclusive,  as  decisions  denying 
ilgbt  to  laud  nnatfects  Its  Talldtty,  so  long  as  unreTcrsed;  United 
States  T.  Gin  Fung,  100  Fed.  390,  holding  under  act  August  IS, 
IKM  (28  Stat  390},  decision  of  customs  or  Immigrant  officer  shall 
be  final,  unless  reversed  on  appeal  to  secretary  of  treasury. 

IXII,  102).     MiscellBueoua 

Cited  Id  State  v.  Overman,  157  Ind.  145,  60  N.  B.  1019,  holding 
under  Const,  U.  8.,  art  4,  |  2,  Indiana  sberlll  secretly  conveying  and 
teleasloe  insane  person  in  Ohio,  the  Infirmary  thereof  cannot  man- 
damiiH  BberKf  to  receive  party  back. 
142  U.  S.  664-682.    Not  cited. 
142  C.  S.  682-690,  35  L.  1157,  CLARK  v.  SIDWAT. 

S7L  2  (XII,  1<K).    Joint  purchase  creates  tenancy  Is  common. 

Approved  In  Trice  v.  Yoemau,  8  Kan.  App.  540,  64  Pac.  289,  hold- 
ing promise  to  pay  third  person  debt  due  blm  by  promisee  enforce- 
able by  promisee  against  promisor  without  waiting  for  third  person 
to  sue  tbereoo. 

M2  U.  S,  e»l-701,  35  L.  1160,  HOME  BENEFIT  ASSN.  v.  SAB- 
GENT. 

SyL  I  (XII,  105).  Direct  examination  touching  cross-examina- 
tion completes. 

Approved  in  Walsh  v.  Peterson,  59  Nebr.  652,  81  N.  W.  855,  hold- 
ing witness  relating  portion  of  conversation  or  transaction  on  bis 
direct  examination,  he  may  be  cross-examined  as  to  the  entirety. 

SyL  3  (XII,  lOS).    Plaintltr  may  prove  deatb  disregarding  suicide. 

Approved  in  Sbarland  v.  Washington  Life  Ins.  Co.,  101  Fed.  211. 
SiZ,  holding  copy  of  findings  on  coroner's  inquest  Is  admissible  on 
bebalf  of  Insurance  company,  some  l>eing  prima  facie  defense  of 
•nldde;  Seltzlnger  v.  Modern  Woodmen,  204  111.  63,  68  N.  B.  479, 
bolding  membership  certificate  in  beneficial  society  reatricling 
within  three  years  "  dying  by  his  own  hand  whether  sane  or  in- 
Mne"  precludes  recovery  within  limit  though  party  Insane;  Dicker- 
son  V.  Northwestfem  Mut  Life  Ins.  Co.,  200  I1L  274.  65  N.  E.  C96, 
bolding  policy  providing  against  Insured's  self-destruction  whether 
une  or  iDsaoe  In  avoiding  insurance,  no  proof  of  insanity,  insured 
I'^ctntned  consclotts  in  the  act;  Supreme  Lodge  v.  Gelbke,  198  111. 
^.  64  N.  E.  I05S,  holding  Insurance  certificate  made  void  Insured 
tnlcldlng  Bsne  ot  insane,  company  not  liable  unless  insured  was 
"bollj  nnconscloos  of  his  acts;  Lnessig  v.  Travelers'   Protective 

Amu.,  189  Mo.  281,  69  S.  W.  471,  holding  plolntlU  In  sctlon  on  ocel- 
ot policy  has  burden  of  proving  accidental  deatb  though  defend- 
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ant  pleads  canae  In  avoitllng  policy,  notwfttistandlns  preanmptltm 
against  suicide:  Mtm  Life  Ins.  Co.  t.  Hicks,  23  Tex.  CIt.  78,  S6 
8.  W.  fiO,  holding  accidental  irallcy  preventlDK  recovery  lot  ac(d- 
dent  or  deatb  occurring  while  Isanred  was  diseased,  deatb  from 
external  causes  precluded  avoidance  by  Inanrer. 

SyL  4  (XII,  105).    Insurer  alleging  excepted  deatb  mast  proves 

Approved  in  Fidelity,  etc.,  Co.  v.  I-ove,  111  Fed.  77T,  holding 
bni-den  rests  upon  &  life  Insurance  company  to  establlsb  a.  defense 
of  suicide  pleaded  In  an  action  on  tbe  policy;  Travelers',  etc.,  Assn. 
V.  Gilbert,  111  Fed.  273,  holding  provlBlon  In  Insurance  policy  that 
death  from  poison  accidentally  or  designedly  taken  will  avoid 
same,  plaintiff  not  gnllty  of  fraud  purposely  not  alleging  such 
deatb;  Union  Mut.  Life  Ins.  Co.  v.  Payne,  105  Fed.  177,  holding 
action  on  insurance  policy,  defendant  pleading  defense  that  Id- 
sured  committed  suicide  avoiding  the  policy,  defense  mast  be  es- 
tablished affirmatively,  notwithstanding  tendency  plaintlfrs  proofs; 
Sbarlaud  v.  Washington  Life  Ins.  Co.,  101  Fed.  213,  holding  special 
defense  of  suicide  In  avoiding  insurance  policy,  defeadant  must 
establish  defense  by  prepondecance  of  the  evidence;  Supreme  Tent 
T.  Stensland,  206  111.  182,  SS  N.  E.  1101,  holding  action  on  frateroal 
Insurance  certtflcate,  defendant  averring  insured  suicided,  assumed 
burden  of  proving  same  notwltbstandtng  plaintiff's  proofs  were  of 
that  nature;  Bovereign  Camp  v.  Haller,  24  Ind.  App.  Ill,  56  N.  B. 
256,  holding  policy  exempting  Insurer  for  death  by  suicide,  plalntlCf 
cannot  recover,  evidence  of  domestic  Infelicity,  drinking  to  excess 
and  divorce  proceedings  leading  up  to  insured's  drowning.  Bee  84 
Am.  St.  Rep.  640,  note. 

SyL  5  (Xll,  lOG).    Jury  determines  doubtful  cases  of  death. 

Approved  in  Supreme  Tent  v.  Stensland,  206  III.  181,  68  N.  B. 
1100,  holding  action  on  fraternal  Insurance  certiQcate,  evidence 
considered,  same  presenting  question  for  jury,  whether  Insured 
suicided  or  not;  Cox  v.  Boyal  Tribe,  42  Or.  37S,  71  Pac.  77,  9S  Am. 
St  Sep.  7S1,  holding  dead  body  of  Insured  being  found  In  tbe 
water,  no  evidence  of  how  she  went  In,  court  warranted  In  action 
charging  presumption  of  natural  death.  See  76  Am.  St  Rep.  914, 
notflb 
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143  D.  8.  1-17,  36  L.  SO,  LOUIBYILLH  WATER  00.  t.  GLARE. 

SrL  1  (XXI,  107).    Oenersl  act  repeals  prior  ipecIaT  act 

Approved  In  Gnll  A  Ship  Island  R.  R.  Co.  t.  Hewea,  183  U.  B. 
74,  46  L.  90,  22  Sttp.  Gt  20,  boldlng  qneatioa  wbether  exempUon 
from  taxation  (or  term  of  tweDtjr  years,  which  Miss,  act  FebraaiT 
23,  1882,  I  18,  gives  to  railroad  thereby  incorporated,  was  repealed 
by  Code  of  1802,  not  reviewable  In  Supreme  Court;  Deposit  Bank 
ot  Owensboro  v.  Daviess  Co.,  102  Ky.  189,  201,  39  8.  W.  1034.  103T. 
boldlng  where  nnder  Hewitt  bill  of  1886,  which  was  accepted  by 
banks,  banlis  were  required  to  pay  tax  of  Bcvenly-flve  cents  on  each 
Bhaie  ot  $100,  value  In  fnll  for  all  taxes  and  later  State  tax  rate 
reduced  to  forty-two  and  one-half  cents,  property  became  subject 
lo  local  taxation. 

SyL  3  (XII,  107).    Repeal  of  tax  exei^ption. 

Approved  In  LonfBvlUe  &  X.  R.  R.  Co.  t.  Kentucky,  183  TJ.  S. 
518.  46  L.  300,  22  Sup.  CL  101,  holding  railroad  accepting  charter 
enbject  to  provisions  of  Ky.  Const.,  t  218,  prohibiting  greater  charge 
lor  short  than  for  long  haul,  cannot  claim  Implied  contract  exemp- 
tion from  such  provisions  by  virtue  of  charter;  Steames  v.  Minne- 
sota. 179  U.  a.  240,  259,  45  L.  172,  IS),  21  Sup.  Ot.  79,  87,  upholding 
contracts  between  Minnesota  and  railroads  made  by  acts  of  Febni' 
nry  23,  1805,  and  March  4,  1870,  whereby  State  exempted  companies 
from  all  otber  taxes  until  sale  or  lease  of  the  lands,  or  sale  of 
Ktumpage  thereon,  in  consideration  of  percentage  of  gross  earnings; 
Newburyport  Water  Co.  v.  City  of  Newburyport,  103  Fed.  687, 
holding  where  legislative  franchise  granted  to  private  corporation  to 
erect  water-worts  to  supply  city  with  water  is  not  excluBlve,  sub- 
sequent grant  to  city  of  right  to  bnlld  competing  water-works  does 
not  constltnte  taking  of  corporation's  property  or  franchise  within 
Fonrtoenfh  AmendmenL    See  90  Am.  St  Rep.  263,  note. 

143  U.  8.  18-28.  36  L.  60,  DISTRICT  OF  COLUMBIA  v.  HUTTON. 

Byl.  1  (XII,  108).    Statutes  In  pari  materia. 

Approved  In  Lloyd  v.  Supreme  Lodge  K.  of  P.,  98  Fed.  71,  up- 
holding article  0  of  by-laws  of  Supreme  Lodge,  Knlgbts  of  Pythias, 
relating  to  conditions  of  Insurance  of  members  of  endowment  rank; 
HnsbandB  v.  Talley,  3  Pennew.  (Del.).  08,  47  Atl.  1012,  boldlng  Rev. 
Code,  p.  328,  I  &  limiting  amount  which  might  be  raised  by  tax 
[186] 
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tor  purpose  of  building  or  repairing  aeboolbonse  to  sum  of  $500, 
Impliedly  repealed  by  21  DeL  Laws,  Cbap.  67,  (  14.  Bee  notes,  88 
Am.  St.  Hep.  276,  270. 

143    U.    8.    28-32,   36   L.    63,    NATIONAL    STEAMSHIP    CO.    T. 
TUOaiAN. 

Byl.  3  (XII,  108).  Bvldence— Affidavit  need  to  obtain  leave  to 
amend. 

Approved  In  Sbarland  v.  Wasblngton  Life  Ins.  Co.,  101  Fed.  211, 
bolding  copy  of  Qndlngs  of  coroner's  Inquest  furnished  Sy  bene- 
ficiary In  life -Insurance  policy  as  part  of  proofs  of  deatb  of  Insured 
Is  admissible  oa  belialf  of  insurance  company,  In  action  on  policy, 
OS  prima  fade  evidence  to  establish  defense  at  suicide. 
143  U.  S.  32-11.  36  L.  64,  SIODX  CITY,  ETC.,  LAND  CO.  T. 
GRIFFEY. 

SyL  1  (XII,  108).  BallToad  grants  — TlUe  on  filing  definite 
location. 

Approved  In  United  States  v.  Oreeon,  etc,  R.  R.  Co.,  176  D.  8. 
43.  44  L.  364,  20  Sup.  Ct  266,  bolding  filing  of  map  of  general  route 
of  Northern  Padfic  railroad  did  not,  prior  to  filing  of  map  of  d^n- 
Ite  location,  constitute  such  disposal  of  lands  within  exterior  lines 
of  route  as  to  preclude  subsequent  grant  to  another  company; 
Southern  Pac.  B.  H.  Co.  v.  United  States,  100  Fed.  823,  holding 
line  of  Tesas  Pacific  never  definitely  fixed  In  California  on  route 
surveyed  between  Gumond  and  San  Diego,  so  as  to  give  that  road 
right  to  lands  adjacent  to  such  line  which  would  prevent  such  lands 
from  passing  to  Soutbern  Pacific  under  grant  to  that  company; 
Wilbur  V.  C.  B.  &  M.  B.  By.  Co.,  116  Iowa,  67,  89  N.  W.  102. 
arguendo. 

Syl.  3  (Xn.  100).  Government  alone  can  attack  pre-emption er 'a 
iKina  fides. 

Approved  lb  Jones  v.  Oemler.  110  Qa.  218,  35  S.  B.  380.  bolding 
under  act  relating  to  lease  of  State  lands  for  oyster  planting,  State 
alone  can  proceed  in  courts  to  declare  forfeiture  of  lease  for  failure 
to  comply  with  terms  of  laws. 

143  U.  8.  42-60,  86  L.  68,  NEW  OHLBANS,  ETC.,  BY.  CO.   v. 
PARKEB. 

Syl.  1  (XII,  100).    When  aggregate  claims  determine  Jurisdiction. 

Approved  In  Illinois  Cent  R.  B.  Go.  v.  Adams,  180  U.  S.  40,  45 
L.  414,  21  Sup.  Ct.  25S,  holding  bill  for  Injunction  against  taxes 
brought  by  railroad  against  revenue  agent  who  represents  all  par- 
ties Interested  sufficiently  states  Jurisdictional  amount  when  it 
alleges  that  taxes  assessed  amount  to  specified  sum,  much  larger 
than  Jurisdictional  amount;  Overby  v.  Gordon,  177  U.  8.  218.  44 
L.  74S,  20  Sup.  Ct.  605,  holding  amount  of  estate  which  passes  by 
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^  U  tbat  Ib  held  valid,  coastitutes  matter  In  dispute  wlthont 

regard  to  amount  oC  Interest  of  any  one  of  contestants. 

SjL  S  (XII,  110).  Land  not  terming  part  oC  railroad  ^^  MortgageB. 
Approved  In  Chicago,  etc.,  B.  B.  t.  McGulre,  31  Ind.  App.  114, 
8S  X.  B.  S33,  holding  under  railroad  mortgage  covering  after  ac- 
qnlred  property  connected  with  or  appertaining  to  railway,  property 
acquired  after  execntlon  of  mortgage  adjacent  to  depot  and  used 
for  stores  did  not  pass. 

8yL  8  (XII,  110).     Mortgage  bondholder  mast  act  for  alL 

Approved  In  Klmher  v.  Gunnell  Gold  Mln.,  etc..  Co.,  128  Fed. 
140,  holding  fact  that  prospective  levy  against  a  defendant  In  an 
action  at  law  would  be  wortbless  Is  no  defense  to  action. 
143  D,  S.  60-75,  36  L.  71,  NEW  YOBK,  ETC.,  R.  B.  CO.  v.  WINTEB 

Syl.  1  (XII,  110).  Paesengere  not  presumed  to  know  carrier's 
mlea 

Approved  In  Erie  B.  H.  v.  Uttell.  128  Fed.  551,  reaffirming  rule. 

SyL  2  (XII,  110).  Carrier's  —  Admissibility  of  agent's  statements 
M  to  stop-over. 

Approved  in  Jefferson  Hotel  Go.  v.  Warten,  128  Fed.  568,  bold- 
iDg  In  action  for  destruction  of  guest's  baggage  In  hotel  fire,  evi- 
dence that  on  guest  complaining  to  clerk  that  he  did  not  desire  a 
room  as  high  as  fourth  floor  clerk  assured  him  that  hotel  was 
fireproof  was  admissible;  Scofleld  v.  Pennsylvania  Co.,  112  Fed. 
S5S,  839,  801,  holding  where  railroad  agrees  to  transport  passenger 
between  specified  points  with  right  to  stop  off  at  Intermediate  point, 
and  ticket  coupon  covering  distance  between  such  points  Is  taken 
op  by  conductor  before  reaching  intermediate  point,  conductor  of 
later  train  cannot  eject  passenger. 

Distinguished  In  Bolfs  v.  Atchison,  etc..  By.  Co.,  C6  Kan.  280,  71 
Pac.  529,  holding  In  action  by  paBsenger  for  ejection  from  train 
irbcre  ticket  shows  on  face  that  It  will  expire  on  date  punched, 
statements  of  ticket  agent  at  time  of  sale  contradictory  to  ticket 
are  Inadmissible. 

Syl.  5  (XII,  111).    Breach  where  party  done  all  contract  requires. 

Approved  In  Penn.  Co.  v.  EiCnhart,  120  Fed.  63,  holding  where 
plaintiff  held  mileage  ticket  which  must  be  presented  at  ticket 
otQce  for  exchange  ticket,  but  ticket  agent  did  not  taave  such 
tickets,  conductor  could  not  eject  plaintiff  for  failure  to  pay  cash. 

Syl.  6  (XII,  111).    Resistance  of  ejection  by  passenger. 

Approved  In  Erie  R.  B.  v.  Littell,  128  Fed.  652,  reaffirming  rule. 

Distinguished  In  Monnler  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  175  N.  X. 
2S7,  96  Am.  St.  Bep.  ,  67  N.  E.  571,  holding  passenger  who  re- 
foses  to  pay  addiUoaal  fare  cannot  invite  personal  collision  and 
ne  company  for  damages  for  assault  for  ejection. 
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Sj-l.  T  (XH,  111).  Inatmctlona  snbataatlaUr  u  reqnested  ore 
unobjectionable. 

Approved  In  Netberlande,  etc.,  Nav.  Go.  r.  Diamond,  128  Fed. 
574,  holding  wbere  In  action  for  injuilea  to  servant  of  elevator 
roinpanf  by  falling  Into  bold  of  vesacl.  court  anfficlently  stated  mle 
as  to  contrlbntory  negligence,  It  was  not  boond  to  give  requested 
Instructions  directing  Jntr's  attention  to  plalntiirs  particular  acts 
bearing  on  sach  question;  PennB2rlTanla  R.  R.  v.  Palmer,  127  Fed. 
1*59,  applying  principle  In  action  for  wrongful  ejection  from  train; 
Westen)  Union  Tel.  Co.  v.  Morris,  105  Fed.  58.  applying  rule  In  ac 
tlon  for  damages  for  negligence  In  transmlttiuK  telegram. 

Sjl.  8  (XII,  III).  ExcesaWeDeSB  of  verdict  not  determinable  on 
error. 

Approved  In  Texas,  etc.,  Faclllc  R.  R.  Co.  v.  Bebymer,  189  D.  8. 
469,  23  Sup.  Ct  622,  47  L.  906,  applying  rule  In  action  by  railroad 
employee  for  damages  for  personal  Injuries;  Graves  v.  Sanders,  125 
Fed.  693,  applying  principle  in  action  to  recover  attorney's  fees; 
Metropolitan  St.  Ry.  v.  Jocobl,  112  Fed.  025,  applying  principle  In 
action  for  damages  tor  personal  Injuries;  Sun  Printing  &,  Fnb.  Assn. 
V.  Sclienck,  98  Fed.  930,  applying  rale  In  action  for  libel. 

143  U.  S.  76-79.  88  L.  81,  UNITED  STATES  V.  WITTEN. 

Syl.  1  (XII,  112).    Stealing  spirits  as  defense  —  Distiller's  bond. 

Approved  in  United  States  v.  National  Surety  Co.,  122  Fed.  910, 
bolding  sureties  on  distiller's  official  bond  not  relieved  from  lia- 
bility by  execution  of  'warebousing  bond  given  pursuant  to  Rev. 
Stat.,  I  3203. 

143  U.  8.  79-99,  36  L.  62,  TYLEB  v.  SAVAGE. 

SyL  1  (XII,  112).    Scope  of  equ'ty  Jurisdiction. 

Approved  In  Mack  v.  Village  of  Frankfort,  123  MIcta.  426,  82  N. 
W.  211,  holding  Circuit  Court  bas  no  Jurisdiction  under  Miller's 
Comp.  Laws,  |E  415,  433,  of  bill  In  equity  against  village  and  Its 
officers,  to  recover  money  Judgment  on  village  bonds,  when  uo 
bijnnctlon  asked,  tbougb  fraud  In  ISBUance  of  bonds  alleged. 

SyL  2  (XII,  112).    Legal  remedy  must  be  as  efficient  as  equitable. 

Approved  In  Rochester  German  Ins.  Go.  v.  Scbmldt,  126  Fed. 
1002,  holding  wbere  several  Itasurers  were  only  pro  rata  liable  for 
loss  If  liable  at  all,  and  several  suits  In  State  courts  bave  been 
brought  against  them  to  which  same  defenses  were  Interposed,  and 
some  were  removed  to  Federal  courts  bat  others  could  not  be  re- 
moved, Federal  court  may  enjoin  both  Federal  and  State  suits  by 
bill  to  adjust  liabilities  of  Insurers;  Barrett  v.  Twin  City  Power  Co.. 
118  Fed.  865,  upholding  Jurisdiction  of  bill  praying  appointment  of 
receiver  to  complete  purchase  of  water  right  options  transferred  to 
defendant;  Schmidt  v.  West,  104  Fed.  274,  upholding  jarisdlctloii 
over  snlt  to  cancel  forged  note,  brought  by  purported  maker  against 
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piTce  wlio  Is  alleged  to  be  asBertlng  valldit;  ot  incb  note  and 
attempting  to  negotiate  same,  where  under  State  statute  note  will 
not  be  barred  for  eleven  years;  Oregg  t.  Thurber,  69  N.  H.  483,  45 
AtL  113,  applying  rule  In  determining  priority  of  mortgages. 

8yL  4  (Xn,  113).  Adequacy  of  legal  remedy  raised  first  on 
appeal. 

Approved  In  Higbland  Boy  Gold  Mln.  Co.  t.  Strlckley,  IIG  Fed. 
854,  leofflrmtng  rule. 
143  U.  8.  99-110,  36  L.  90,  BMALE  t.  MITCHELL. 

8yL  4  (XII,  114).    Courts  —  New  trial  In  ejectment  as  of  right 

Approved  In  Files  v.  Davis,  118  Fed.  468,  upholding  Federal  Juris- 
diction of  action  on  attachment  bond  Issued  In  salt  pending  in 
Federal  court. 
143  U.  S.  110-135,  36  L.  93,  IN  BE  BAPIBB. 

^L  1  (XII.  114).    Validity  of  lottery  act  ot  1890. 

Approved  In  State  v.  M'Kee,  73  Conn.  30^  46  AtL  414,  upholding 
Pnb.  Acts  1895,  chap.  205,  i  2,  prohibiting  sale  or  possession  of 
pabllcatlon  or  newspaper  devoted  to  and  principally  made  up  of 
criminal  news,  police  reports,  pictures  and  stories  of  bloodshed, 
Inst  and  crime. 

Syl.  2  (XII,  114).    Congresslonsl  power  over  mall. 

Approved  Id  American  School  of  Magnetic  Healing  v.  M* Annuity, 
102  Fed.  066,  holding  under  26  Stat  466,  postmaster-general  may 
direct  that  all  letters  addressed  to  certain  parties  be  returned  to 
senders;  dissenting  opinion  In  Lottery  Case,  188  V.  S.  365,  366,  23 
Sup.  Ct  330,  47  L.  505,  majority  holding  carriage  of  lottery  tickets 
^m  one  State  to  another  by  express  Is  Interstate  commerce  wtalcb 
Congress  may  prohibit  by  making  It  penal. 

8yL  3  (XII,  114).  Exclusion  of  mstter  from  malls  —  Freedom 
at  press. 

Approved  In  State  v.  McKee,  73  Conn.  24,  46  AtL  412,  upholding 
Pub.  Acts  1896,  chap.  205,  1  2,  prohibiting  sale  or  possession  of 
publication  or  newspaper  devoted  to  and  principally  made  up  of 
criminal  news,  police  reports,  pictures  and  stories  of  bloodshed, 
Inst  and  crime;  People  v.  Most,  171  N.  Y.  481,  64  N.  E.  178.  bolding 
publlBber  of  article  which  Instigates  murder  and  revolution  is 
punishable  under  Penal  Code,  I  675,  punishing  persons  who  com- 
mit acts  endangering  public  peace. 

143  U.  S.  135-186,  Sa  L.  103,  BOYD  v.  NEBRASKA  EX   BEL. 
THAYER. 

8yL  8  (Xn.  115).  Congress  alone  can  establish  natnntllzaUon 
tales. 

Approved  m  United  States  v.  Severino,  125  Fed.  853,  854,  up- 
holding Federal  court's  Jurisdiction  of  prosecution  for  perjury  com- 
Bitted  io  naturalization  proceedings  In  State  courL 


IzcJbyCoOgIC 


143  D.  8.  135-186        Notes  on  U.  S.  Reporta.  190 

Syl.  B  (Xn,  115).    Review  at  State  decision  to  tT7  Utle  to  office. 

Approved  In  Brie  B.  B.  v.  Pnrdy,  185  U.  S.  153,  46  L.  850.  22 
Sup.  Ct,  a07,  den^iug  Supreme  Court's  Jarlsdlctlon  to  rcTlew  State 
Judgment  Bust&tnlng  New  York  mileage  book  act  of  1895;  Taylor 
V.  Beckham  (No.  1),  178  U.  8.  671.  582,  594,  44  L.  1198,  1202,  1207. 
20  Sup.  Ct.  902,  1013.  denying  Supreme  Conrt's  Jurisdiction  to  re- 
view State  decision  against  claimant  to  office  of  governor.  Bee  S4 
Am.  St  Rep.  378,  note. 

SyL  6  {XII,  115).    Leaning  In  favor  of  dtlzenahtp. 

Approved  In  Downes  v.  Bldwell,  182  U.  8.  290,  46  L.  1108,  21  Sup. 
Ct.  788,  holding  Foraker  act  of  1000  temporarily  providing  civU 
government  and  revenue  for  Porto  BIco. 

Syl.  10  (XII,  115).  Collective  naturalizaUon  on  admission  of 
SUte. 

Approved  fn  Bahand  v.  Bize,  105  Fed.  486,  holding  Inhabitants 
of  Nebraslia  at  time  of  Its  admission,  who  bad  previously  thereto 
declared  before  court  of  record,  intention  to  become  citizens  of  the 
Dnlted  States,  were  by  enabling  act  created  naturalized  citizens  of 
tbe  United  States. 

Distinguished  In  Coutzen  v.  United  States,  179  U.  3.  195,  45  L. 
160,  21  Sup.  Ct  89,  holding  alien  minor  who  had  resided  In  Texas 
less  than  six  months  before  admlBslon  of  that  State,  and  was  not 
resident  at  time  of  Its  Declaration  of  Independence,  and  bad  never 
taken  oath  of  allegiance  to  Texas  was  not  citizen  of  Texas  so  as  to 
become  citizen  of  United  States  without  naturalization. 

Syl.  11  (XII,  115).  Admlsaioa  on  equal  footing  with  original 
States. 

Approved  In  BoUn  v.  Nebraska,  176  U.  S.  88,  44  L.  384,  20  Sup. 
Ct  288,  holding  Firth  Amendment  requiring  iudlclment  by  grand 
Juiy  in  felony  cases,  not  applicable  to  procedure  in  Nebraslia. 

Syl.  12  (XII,  116).  Declarants  as  citizens  on  admlssloD  of 
Nebraska. 

Approved  In  Littell  v.  Erie  R.  R.  Co.,  105  Fed.  539,  holding  alle- 
gation that  plalntilT  is  citizen  of  United  States  and  actual  resident 
of  State  named,  is  sufflclent  allegation  of  his  citizenship  In  sucb 
State  for  Jurisdictional  purposes. 

Syl.  14  (XII,  115).  EtTect  of  parents'  declaration  of  Intention  on 
minors. 

Approved  In  In  re  Dl  SImone,  108  Fed.  943.  holding  where  alien 
immigrant  claims  status  of  citizenship  under  naturalization  laws 
of  United  States.  conrU  may  determine  such  claim  notwithstanding 
Its  adverse  determination  by  executive  department 

Syl.    IG   (XII,   116).    Effect   of  State  determination  of   Federal  , 
Qoestlon. 

.\tiproved  in  Smith  v.  State,  42  Tex.  Cr.  222,  58  S.  W.  98,  and 
Carter  v.  Texas,  177  U.  8.  447,  44  L.  841,  20  Sup.  Ct  688,  both 
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boldlDK  exclnilDi)  of  negroes  from  grand  Jnij  wblcb  l&dlcts  negro 
In  State  court,  wben  tliej*  axe  excluded  solely  because  of  their  race 
or  color,  denies  him  equal  protection  of  laws. 

SrL  17  (Xll,  116).  Natnrallsatlon  presumed  from  exercise  of 
rigbts. 

Approved  In  Strlckley  v.  HUl,  22  Dtah,  270,  62  Pac.  887,  holding 
BndlDg  of  court  that  party  was  naturalized  citizen  not  disturbed, 
not  appeal. 

S7I.  IS  (XII.  116).    Demnrrer  admits  well  pleaded  allegations. 

Approved  tn  Murray  Co.  v.  Contlneatal  Gin  Co.,  126  Fed.  035, 
boJding  sufficletit,  complaint  chsrglng  infringement  of  lettera  patent 
on  Information  and  belief. 
143  D.  S.  187-102,  38  L.  118,  UNION.  ETC.,  INS.  CO.  v.  HANFOBD. 

8;].  2  (XII,  116).    Lex  tori  determines  mortgagee's  remedy. 

Approved  In  Johns  v.  Wilson,  180  U.  S.  447,  45  L.  617,  21  Sup. 
Ct  418,  holding  grantee  whose  deed  stipulates  that  be  will  asBume 
mortgage  Is  personally  liable  for  de&clency;  Cent  Electric  Co.  v. 
Spnigue  Electric  Co.,  120  Fed.  926,  holding  law  of  forum  deter- 
mines whether  remedy  to  enforce  payment  of  obllgaUous  of  third 
persons  iu  Federal  courts. 

S;L  3  (XII,  116).    Mortgagee  suing  at  law,  grantee  assuming  debt. 

Approved  In  Barker  t.  Pullman's  Palace  Car  Co.,  124  Fed.  &66, 
balding  creditor  could  enforce  contract  of  sale  made  between  two 
other  parties  whereby  purchaser  agreed  to  settle  debts  of  vendor; 
Goodyear  Sboe,  etc,  Co.  r.  Dancel,  110  Fed.  695.  holding  agreement 
by  assignee  of  contract  assuming  assignor's  obligations  thereunder 
does  not  malce  him  party  to  contract,  so  that  he  can  be  sued  thereon 
at  law  b;  other  party;  Adams  T.  Shirk,  117  Fed.  806,  S07,  101  Fed. 
SI,  and  105  Fed.  663,  all  holding  Federal  court  will  follow  local 
practice  of  permitting  lessor  to  sue  assignee  of  lessee  at  law  for 
leat.  upon  contract  of  assumption  In  assignment;  Lazelle  v.  Miller, 
40  Or.  552.  553,  67  Pac.  308,  holding  acceptance  of  interest  on  note 
In  advance  by  creditor  from  principal  debtor  Is  prima  facie  evidence 
of  extension  of  time  of  payment  sufficient  to  authorize  discharge 
df  surety  If  acceptance  Is  without  his  consent. 

Distinguished  in  Hudson  v.  Wood,  119  Fed.  771,  holding  in  credit- 
or's suit  In  Federal  court  by  Judgment  defendant  and  another,  al- 
leged to  be  bis  debtor  on  money  demand,  question  of  latter's  In- 
debtedness if  denied  cannot  be  tried. 

SyL  4  (XII,  116J.    Grantee  assuming  mortgage  debt  as  surety. 

Approved  In  Johns  v.  Wilson.  180  U.  S.  448,  45  L.  617,  21  Sup. 
Ct.  448,  holding  grantee  who  purchased  mortgaged  premises  prior 
to  Allng  of  foreclosure  and  vaho  withheld  deed  from  record  until 
^ter  service  of  summons  cannot  defend  on  ground  that  not  shown 
that  mortgagor  ezbausted  or  Is  Insolvent;  Herd  v.  Tnohy.  133  Cal. 
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S2,  ffil  Pac.  141,  holding  wbere  mortgagor,  with  knowledge  of  mort- 
gagee, conveyed  premlaea  to  one  who  asBiimed  mortgage,  and  rr.ort- 
gagee  agreed  In  writing  with  grantee  to  extend  time,  mortgagor  not 
liable  for  deficiency;  Miller  v.  Kennedy,  12  S.  Dak.  4S2,  81  N.  W. 
907.  holding  where  mortgagee  has  knowledge  of  purchaser's  as- 
enrnptlon  of  mortgage  on  land  conveyed,  his  agreement  with  vendee 
extending  time  of  payment,  against  objection  of  mortgagor,  dls- 
chat^es  him  from  liability  for  deficiency;  Sully  t.  Childress,  106 
Tenn.  112,  60  S.  W.  SOO,  holding  relation  of  makers  of  note  Is  that 
of  snretlea  to  one  who  has  assumed  Its  payment  for  them  and  to 
one  who,  after  such  assumptloii  and  with  knowledge  of  it,  taken  an 
asBlgnment  of  debt. 

148  U.  8. 192-106,  36  L.  121,  NEW  ORLEANS,  ETC.,  B.  R.  t.  NEW 
ORLEANS. 

SyL  1  (XII,  117).    T&x  exemption  not  presumed. 

Approved  In  Theological  Seminary  v.  Illinois,  188  U.  8.  672,  23 
Sup.  Ct  S87,  47  L.  648,  holding  charter  exemption  from  taxntion  of 
whatever  kind  and  description  belonging  to  or  appertaining  to  tbeo- 
loglcal  seminary  does  not  Include  property  held  aa  investment; 
Newport  News,  etc..  Ry.  v.  Newport  News,  100  Va.  163,  40  8.  G. 
647,  holding  municipal  ordinance  granting  franchise  for  street  rail- 
way, though  silent  as  to  taxation,  doea  not  grant  Immnntty  trom 
payment  of  license  tax. 

SyL  8  (XIl,  117).  Corporation  takes  property  subject  to  tax- 
ation. 

Approved  in  Union,  etc..  Bank  v.  Memphis,  111  Fed.  566. 
arguendo. 

143  U.  S.  196^202.    Not  cited. 
143  V.  S.  202-206,  36  L  12S,  IN  RE  WOODS. 

Syl.  1  (XII,  118).    Certiorari  to  review  Circuit  Court  of  Appeals. 

Approved  In  Burget  r.  Robinson,  123  Fed.  268,  holding  wh^e 
application  to  Supreme  Court  for  certiorari  to  Circuit  Court  of 
Appeals,  presenting  Identical  Issues  which  were  determined  by 
that  court,  has  been  summarily  denied,  Clrcplt  Court  of  Appeals 
cannot  pass  on  same  matters  on  rehearing;  Cumberland  &  Pa.  R.  R. 
T.  SUte,  92  Md.  690,  48  Atl.  SIO,  arguendo. 
148  U.  S.  207-21S,  30  L.  126,  HORNER  v.  UNITED  STATES. 

SyL  2  (XII,  118).  Tenne— Delivering  lottery  advertisements  by 
mall. 

Approved  hi  Davis  v.  United  Statea,  104  Fed.  138,  holding,  under 
Interstate  commerce  law,  f  10,  par.  3,  pnnlshlng  offense  of  false 
billing  in  order  to  obtain  reduction  In  transportation  rates,  offeaae 
Is  punishable  where  property  delivered  for  transportation. 
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S^  3  (xn,  IIS).  Habeas  corpua  —  Jurisdiction  of  court  to  wblcta 
remoTBl  asked. 

Approved  in  United  States  t.  Yarborongh,  122  Fed.  289.  boldlng 
one  arrested  tor  removal  to  another  district  should  be  glveu 
spprlsal  of  right  to  be  present  before  Judge  to  resist  application, 
and  be  given  notice  of  time  and  place  when  application  will  be 
made;  Stewart  v.  United  States,  119  Fed.  93,  holding  where  prisoner, 
arrested  on  warrant  based  on  Indictment  In  foreign  district,  Is 
committed  for  removal  to  foreign  district  solely  on  strength  of 
Indictment,  habeas  corpus  lies  to  examine  Indictment;  In  re  Blchter, 
100  Fed.  296,  29T,  holding  complaint  on  which  person  Is  arrested  for 
removal  to  another  district  may  be  made  on  Information  and  belief. 
143  D.  S.  215-224,  36  L.  130,  LAWRENCE  v.  NELSON. 

Sfl.  2  (XII,  119).  Judgment  —  Federal  decree  against  foreign 
odmfulstrator. 

Approved  In  Perklna  v.  Hendryx,  127  Fed.  44S,  holding  where 
oiiglsal  bin  In  equity  was  brought  against  firm,  and  after  decree 
lUsmleslng  bill  Srm  was  dissolved  by  death  of  nonresident  partaer, 
personal  representatives  of  sucb  partner,  who  were  not  within 
jurisdiction,  were  not  Indispensable  parties;  Scruggs  v.  Scruggs,  100 
Fed.  31,  holding  administrator  appointed,  by  court  of  one  State  Is 
not  subject  to  action  in  court  of  another  State  by  h^r  to  establish 
bis  rlgtit  to  distributive  share  In  estate. 

8yL  3  <X1I,  119).     Federal  court's  Jurisdiction  over  administrations. 

Approved  In  Security  Trust  Co.  v.  Black  Elver  Nat.  Bank,  187 
C.  8.  227,  23  Sup.  Ct  58,  47  L.  155,  holding  nonresident  owner  of 
Claim  against  decedent's  estate  cannot  maintain  salt  against  ad- 
mlDlgtrator  In  Federal  court  where  suit.  It  brought  In  State  courts, 
would  have  been  barred  by  statutes  of  State;  Security  Trust  Co.  v. 
Dent,  104  Fed.  386,  holding  Minnesota  statutes  requiring  all  cred- 
itorg  of  decedent  to  present  claims  to  Probate  Court  within  such 
lime  not  less  than  six  nor  more  than  eighteen  months  from  granr- 
Ing  of  administration,  as  conrt  may  allow,  and  providing  that  claims 
not  so  presented  are  barred,  does  not  deprive  Federal  court  of  Juris- 
diction of  action  by  nonresident  creditor  against  personal  repre- 
■entatlve,  brought  within  full  eighteen  months;  dissenting  opinion 
In  Wahl  V.  Franz,  100  Fed.  698,  699,  majority  holding  proceeding 
for  probate  of  will  Is  not  "  suit  of  civil  nature  at  law  or  In  equity," 
within  meaning  of  Judiciary  act  ISSS,  {{  1,  2. 
1*8  D.  S.  224-274,  36  L.  134,  HAMMOND  -v.  HOPKINS. 

Syl.  1  (XII,  119).  Unconscionable  acts  and  laches  defeat  equitable 
reUef. 

Approved  In  Gunnison  t.  Chicago,  etc.,  Ry.  Co.,  117  Fed.  646, 
holding  long  delay  in  «iforclng  foreclosure  of  second  mortgage  on 
Tol.  ni  — 13 
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railroad  barred  ealt  by  bondliolderB  as  against  purchaaers  niider 
prior  forecloeore;  Helrt  of  Ledbnz  v.  Lavedan,  52  La.  Ann.  332, 
27  So.  206,  applying  rule  in  salt  to  declare  propertr  P^t  ot  estate. 

Syl.  2  (XII,  120).     Laches  —  Deatb  of  principals  or  wltneBses. 

Approved  In  American  SL  Car  Advertising  Co.  t.  Jones,  122  Fed. 
808,  holding  snit  for  royalties  net  barred  where  defendant  paid 
royaltleB  nnder  parol  license  until  1880,  and  In  1895  patentee  aa- 
slgned  patent  to  complainant,  wbo  bad  no  knowledge  of  license 
until  1900,  wbea  patentee  assigned  blm  claim  for  past  royaltlea,  and 
on  refDsal  to  pay  brought  suit;  Potts  t.  Alexander,  118  Fed.  887, 
890,  denying  motion  to  file  replication  nunc  pro  tunc  over  ten 
years  after  suit  dlamtssed;  Benson  r.  Dempster,  183  111.  309,  55 
N.  E.  G56,  holding  delay  of  thirty-eight  years  by  grantor  In  abso- 
lute deed  In  asserting  express  trust  under  whicb  grantee  was  to 
reconvey  property  bars  relief  where  during  that  time  he  permitted 
heirs  of  grantee,  who  died  shortly  after  conveyance,  to  believe 
they  were  absolute  owners  of  property  without  asserting  trust 
until  property  bad  become  valuable. 

Syl.  6  (XII,  121).    Cestnl's  laches  In  attacking  trustee's  purchase. 

Approved  is  Ltttell  v.  Hackley,  126  Fed.  315,  holding  where 
executor,  who  is  also  surviving  partner  In  Arm  in  course  of  liqui- 
dation, explains  to  sole  legatee  of  deceased  partner  desirability 
of  her  disposing  of  Interest  In  firm  property  and  offers  to  purcbase 
at  pNce  fixed  by  business  man  selected  by  her,  sale  will  not  be  set 
aside  after  twelve  years;  Wade,  etc.,  v.  Odle,  21  Tez.  Civ.  App.  062. 
54  8.  W.  788,  holding  attaching  creditors  claiming  adversely  to 
trust  deed  cannot  have  sale  thereunder  set  aside  because  made  to 
Its  Uustee.    See  80  Am.  St  Bep.  663,  note. 

143  U.  S.  275-202,  33  L.  154.  THE  BARBED-WIRE  PATENT. 
Syl.  2  (XII,  121).    Date  of  application  determines  legal  ^ect  of 

Approved  In  Thomson- Houston  Ele^.  C^>.  v.  Black  River  Tractlcm 
Co..  124  Fed.  613,  holding  Van  Depoele  reissue  No.  11,872,  for 
traveling  contract  for  electric  railways,  void  for  anticipation;  Elec- 
tric Storage,  etc.,  Co.  v.  BnfTalo,  etc.,  Co.,  117  Fed.  315,  holding  fact 
that  delay  In  Issuance  of  patent  after  filing  of  application  will 
result  In  giving  patentee  monopoly  for  longer  term  than  seventeen 
years,  cannot  shorten  term  of  patent  when  such  delay  resulted  from 
Interference  proceedings  and  was  not  attributable  lo  patentee; 
Westlnghoose,  etc.,  Co.  v.  Dayton,  etc.,  Co.,  106  Fed.  726,  holding 
Tesla  patents  Nob.  511.569  and  511,660.  for  spllt-pbase  motors,  not 
anticipated  by  any  prior  Invention  of  patentee. 

Syl.  8  (XII,  121).    Barbed-wire  patent 

Approved  in  Hallock  v.  Davison,  107  Fed.  486,  upholding  Hallock 
patent  No.  600,782,  tor  weeding  machine. 
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8;L  4  (XII,  122).     PateaU  — Last  step  resulting  In  success. 

Approved  In  Parmen'  Mfg.  Co.  t.  Spruks  Mfg.  Co.,  127  Fed. 
G9S,  upholding  Bast  patent  No.  429,021,  for  ventilating  barrd; 
Feiera  v.  Union  Biscuit  Co.,  120  Fed.  683,  npbolding  Peters  patent 
Ko.  621,974,  for  method  of  packing  biscuit;  Fay  t.  Mason,  120  Fed. 
5«P,  upholding  Fb7  reissue  No.  11,664  (original  No.  060,819),  for 
collar  ironing  macblne;  Sever?  Process  Co.  v.  Harper,  etc.,  BraB„ 
113  Fed.  Ki.  holding  Severf  patent  No.  649,691,  for  bed  for  platens 
for  printing  presses,  does  not  cover  device  of  Allen  patents  Nob. 
813,217-613,221;  Kalamazoo  Ry.  Supply  Co.  T.  Duff  Mfg.  Co.,  118 
Fed  268,  uphriding  Barrett  patent  No.  312,316,  for  lifting  Jack; 
Krajewakl  v.  Pharr,  100  Fed.  520,  upholding  Krajewskl  patent 
Kft  349,003,  for  machine  for  breaking  and  cutting  sugar  cane; 
Santa  Clara  VaL  Mill,  etc.,  Co.  v.  Frescott,  102  Fed.  607,  holding 
Preicott  patent  No.  369,881,  for  bond  sawmill,  Umlted  by  prior 
art  and  not  Infringed;  Streator  Cathedral  Glass  Co.  v.  WIre-Olass 
Co.,  97  Fed.  907,  holding  Shnman  pstents  Nos.  423,021  and  473,020, 
loT  vire-glass  process,  valid  and  Infringed  by  Ryan  patent  No. 
521,570. 

SyL  5  (XII,  122).    Patent  — New  combination  of  old  elements. 

Approved  tn  Armat  Moving  Picture  Co.  v.  American  Mutoscope 
Co.,  118  Fed.  849,  upholding  Jenkins  and  Armat  patent  No.  086,903, 
for  moving  picture  macblne;  Goodyear  Tire,  etc.,  Co.  v.  Rubber  Tire, 
etc.,  Co..  116  Fed.  371,  holding  void  Grant  patent  No.  654,675,  for 
nibber  Hre  wheel;  Caster  Socket  Co.  v,  Clark,  110  Fed.  979,  hold- 
lag  Denton  patent  No,  594,937,  for  socket  for  furniture  casters, 
Told  for  anticipation;  National  Hollow,  etc.,  Co.  v.  Interchangeable, 
etc.,  Co.,  106  Fed.  703,  708,  npholdlng  Hein  patent  No.  361,000, 
claim  2,  for  metallic  brake  beam;  Stephenson  t.  Allison,  123  Ala. 
448,  26  So.  292,  applying  rule  in  suit  to  rescind  contract  of  purchase 
of  privilege  of  selling  patent  right  In  given  territory. 

ByL  6  (XII,  123).    Patents  —  Burden  of  proving  anticipation. 

Approved  In  Sacks  v.  Knpferle,  127  Fed.  670,  reafUrmlng  rale; 
Ucrrlmac  Mattress  Mfg.  Co.  v.  Brown,  122  Fed.  88,  upholding 
Lelghton  patent  No.  667,916,  for  Interconvertible  bed  couch;  Peters 
T.  Union  Biscuit  Co.,  120  Fed.  684,  holding  testimony  of  witness 
u  to  existence  and  nse  of  structure  essentlBlIy  the  same  as  that 
of  patent  twdve  or  flfteen  years  prior  to  time  of  giving  testimony, 
uisnpported  by  any  exhibit.  Is  Insufficient  to  establish  anticipation; 
Dnfree  v.  Bawo,  118  Fed.  859,  holding  Treat  patent  No.  568,816, 
for  tubular  bell,  void  tor  anticipation;  Emerson  Electric,  etc.,  Co. 
c  Van  Nort,  etc..  Electric  Co.,  116  Fed.  980,  981,  upholding  Weston 
intent  No.  622,247,  for  Improvement  In  lubricated  bearings  for 
electric  ceiling  fans;  Swnln  v.  Holyoke  Mach.  Co.,  Ill  Fed.  400, 
holding  where  It  la  shown  that  Inventor  Installed  machine  embody- 
lag  complete  loventlon  for  practical  use  by  purchaser,  more  than 
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two  years  before  appllcatloa  for  patent,  his  own  unsupported  tes- 
timony, given  twenty  years  arierward,  that  installation  was  for 
experimental  purposes  only.  Is  Insufficient;  American  Bell  Tel.  Co. 
T.  National  Tel.  Mfg.  Co..  lOft  Ped.  1018,  holding  Berliner  patent 
No.  463,569,  claim  2,  for  teleplione  transmitter,  not  anticipated  by 
patent  No.  233.969,  for  same  patentee;  Westlnghoase.  etc.,  Co.  v. 
Saranac  Lake,  etc.,  Co.,  108  Fed.  22C.  npboliilng  Stanley  patent  No. 
469,809,  for  system  of  electrical  dlstrlbntlon;  Covert  v.  Covert,  106 
Fed.  185,  holding  Emona  patent  No.  463.599,  for  wagon  Jack,  void 
on  ground  that  article  covered  thereby  vraa  Invented  and  placed  on 
sale  more  than  two  years  before  application;  Williams  Patent 
Crusher,  etc.,  Co.  v.  St.  Louis  Pulverizer  Co..  104  Fed.  801,  uphold- 
ing Williams  patent  No.  489,236,  for  crushing  and  pulverizing 
machine;  Leln  v,  Meyers,  97  Fed.  607,  holding  where  device  of 
patent  In  snit  Is  disclosed  by  another,  antedating  It  more  than  two 
years,  burden  Is  on  complainant  to  prove  t>eyond  reasonable  doubt 
that  bis  was  prior  Invention. 

Syl.  7  <XII,  123).    Device  In  experimental  stage  not  anticipation. 

Approved  m  dissenting  opinion  In  Tecktonlns  v.  Scott.  110  Wis. 
4&4,  86  N.  W.  676,  majority  determining  conclusiveness  of  Federal 
Judgment  declaring  device  to  be  an  infringement. 

Syl.  8  (XH,  123).    Patents  —  Donbte  resolved  in  favor  of  pioneer. 

Approved  In  Kltselman  v.  Kokomo  Fence  Mach.  Co.,  108  Fed. 
659,    upholding    Kltselman    patent    No.    356.322,    for   wire   fabric 
machine. 
143  D.  8.  293-301,  36  L.  162.  MICHIGAN  INS.  BANK  t.  ELDRED. 

8yl.  2  (XII,  125).    BlU  of  exceptions  not  allowed  after  term. 

Approved  In  FIck  v.  Crook,  27  Colo.  432,  62  Pac.  833,  reaffirming 
rule;  Koewlng  v.  Wilder,  126  Fed.  474.  holding  where,  during  temi 
at  which  Judgment  was  entered,  court  entered  order  directing 
verdict  for  defendant  and  allowing  "  such  time  as  counsel  should 
want  to  prepare  hill  of  exceptions,"  such  order  operated  to  extend 
time  for  preparing  bill  of  exceptions  to  date  beyond  term;  Adams 
V.  Shirk,  121  Fed.  824,  holding  bill  of  exceptions  cannot  be  amended 
at  term  subsequent  to  that  at  which  filed  to  correct  omission  due 
to  party's  own  neglect  or  oversight;  Western  Dredging,  etc.,  Co.  v, 
Heldmaler,  116  Fed.  181.  permitting  reQllng  of  bill  of  exceptions 
nunc  pro  tuuc  where  bill  was  signed  by  Judge  of  district  but  sup- 
pressed by  Circuit  Court  of  Appeals  on  ground  that  trial  Judge 
should  have  signed  It;  Reliable  Incubator,  etc.,  Co.  v.  Stahl,  102 
Fed.  593,  holding  affidavits  not  reviewable  to  establish  fact  tbat 
bill  of  exceptions  presented  for  signature  after  term  to  show  tbat 
signing  and  ffiiug  of  same  were  within  time  allowed;  First  Nat. 
Bank  of  Denver  v.  Wilder,  100  Fed.  224,  holding  Circuit  Court  of 
Appeals  will  not  make  order  allowing  amendment  of  bill  of  excep- 
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dona  In  tliat  court  or  authorizing  its  amendnient  below  to  supply 
DUtiers  omitted  from  original  bill;  Merchants'  Ins.  Co.  t.  Buckner, 
98  F«d.  224,  boldlng  wbere  motion  for  new  trial  Is  duly  Died  bnt 
not  acted  upon  at  trial  term,  but  court,  b;  order  ataying  execution, 
manlFesta  purpose  to  keep  control  of  Judgment  until  motion  de- 
tenoliied,  bill  of  exceptions  ma^  be  settled  and  filed  at  succeeding 
term  at  which  motion  Is  diaimaed  of;  Johnson  r,  Gebhauer.  159  Ind. 
2Te,  64  N.  E.  SG7,  boldlng  void  Acta  1901,  p.  511,  providing  that 
vliere  attempt  bad  been  made  to  make  evidence  part  of  record  on 
appeal  by  filing  bill  of  exceptloaa  in  accordance  with  Acta  1899, 
p.  3S4  (subaequentlf  held  void),  conrt  might  extend  time  for  Qllng 
bill  of  exceptions;  State  v.  Estes^  34  Or.  206,  52  Pnc,  572,  holding 
bill  of  exceptions  whicb  through  inadvertence  or  mistake  has  beeu 
incorrectly  made  np  may,  by  order  of  trial  court,  entered  nunc  pro 
tunc  on  proper  notice,  be  so  amended  at  subsequent  term  that  It 
will  accord  with  real  facts,  even  though  appeal  pending. 

143  D.  S.  301-305,  36  L.  313,  LUDBLING  v.  CHAFFB. 

Syl.  2  (Xlt,  125).     Federal  right  must  be  plaintiff's. 

Approved  in  Hart  v.  State  of  Utab,  179  U.  8.  681,  45  L.  88*.  21 
Sup.  Gt  918,  reaffirming  rule;  Smith  v.  Indiana,  191  U.  S.  14S,  hold- 
ing where  State  officer  has  no  Ihtereat  In  controversy  except  as  sucb 
ofBcer,  testa  constitutionality  of  State  statute  purely  In  Interests  of 
tUrd  parties  by  suit  In  State  courts,  be  cannot  sue  out  writ  of  error 
from  Supreme  Conrt  to  revise  State  judgment  against  him;  Tyler 
T.  Judges  of  the  Court  Of  Registration,  179  O.  S.  408,  45  L.  254,  21 
Sop.  CL  207,-  holding  objection  that  persons  may  be  deprived  of 
HgbtB  without  due  process  under  Massachusetts  Torrens  land  act, 
Iwcaose  it  provides  for  adjudication  of  rights  of  certain  classes  of 
persons  who  are  notified  only  by  posting  notices,  cannot  he  raised 
bf  one  not  affected  by  such  provisions  of  act. 

143  V.  S.  3Wi-318.  3B  L.  164,  HOBN  SILVER  MIN.  CO.  v.  KEW 
YORK. 
Sjl.  2  (XII,  126).     Corporate  franchise  Is  taxable. 
Approved  In  Bank  of  California  v.  San  Francisco,  142  Cnl.  270, 
2S0,  282,  75  Pac.  834,  835,  boldlng  franchise  oC  being  a  corporation 
l»  a  franchise  witbin  meaning  of  Const.,  art.  13,  |  1,  providing  for 
taxation  of  nonexempt  property,  and  defining  "  property "  as  lU; 
eluding  "  moneys,  credits  and  franchises." 

S;L  4  (XII,  I2B).  Foreign  corporations  subject  to  State  regu- 
lation. 

Approved  In  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  532,  uphold- 
^e  Tennessee  act  March  2t!.  1801,  providing  that  foreign  corpora- 
tloDB  doing  business  In  State  must  first  file  copy  of  charter  with 
lecretary  of  State  and  abstract  of  spme  in  each  county  In  which  it 
'l^lres  to  do  business,  and  punishing  violation  of  Ita  provisions; 
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Oakland  Sugar  Mill  Co.  t.  Fred  W.  Wolf  Co.,  118  Fed.  244.  uphold- 
ing Mlcblgan  Comp.  Laws  1S97.  1  8S74,  providing  for  payment  of 
franchise  fee  by  foreign  corporations  doing  bualness  In  State,  and 
providing  that  all  contracts  made  In  State  bf  corpof'atlon  which  has 
uot  compiled  with  act  shall  be  void;  Southern  Car,  etc.,  Co.  v.  'State, 
133  Ala.  029,  32  So.  236,  upholding  Code,  |  4122.  subd.  S5,  requir- 
ing all  corporations  doing  business  In  State  not  otherwise  specially 
required  to  pay  license  tax,  to  pa;  annual  privilege  tax  graduated 
by  paid-up  capital  of  corporation. 
143  U.  S.  318-338.  Not  cited.  ' 
143  U.  S.  33&-34fl,  86  L.  176,  CHICAGO,  ETC..  BY.  r,  WBLLMAN. 

SyL  1  (XII,  127).    Legislature  may  fix  rates  —  Judicial  functions. 

Approved  In  Cotting  v.  Godard,  183  tJ.  S.  85,  87,  4a  L.  99,  100, 
22  Sup.  Ct.  33,  holding  stockyards  company  is  denied  equal  pro- 
tection at  laws  of  Kansas  (act  March  3,  1897),  which  limits  amount  - 
of  charges  to  be  made  by  that  corporation  without  limiting  charges 
to  be  made  by  other  corporations  doing  smaller  buslnefls;  Chicago. 
Milwaukee,  etc.,  Ry.  v.  Tompkins,  176  D.  S.  173,  44  L.  420,  20 
Sup.  Ct  338,  holding  reasonableness  of  schedule  of  rates  for  local 
business  of  railroad  company  determined  by  comparison  between 
gross  receipts  and  cost  of  doing  the  business;  Haverhill  Gas  Light  Uo. 
V.  Barker.  109  Fed.  696,  upholding  Federal  equity  jurisdiction  of  suit 
b;  gaa  company  against  Slate  officers  to  enjoin  threatened  enforce- 
ment of  order  made  by  defendanta  under  State  statute  requiring 
complainant  to  supply  gas  to  customers  at  rate  which  Is  so  unrea- 
sonable OS  to  deprive  complainant  of  rights  under  Fourteenth 
Amendment;  Kansas  City,  etc.,  Ry.  v.  Board  of  Kail  road  Comrs., 
106  Fed.  357,  holding  State  has  no  power  to  regulate  charges  of 
railroad  company  for  carriage  of  goods  between  two  points  la 
State,  where  course  of  transportation  must  be  for  considerable 
part  of  distance  through  another  Territory;  Western  Union  Tel. 
Co.  T.  Myatt,  98  Fed.  343,  holding  Kansas  court  of  visitation  cre- 
ated by  Sess.  Laws  1S88,  chap.  28,  which  Is  empowered  to  regulate 
railroad  rate*.  Is  a  legislative  body;  State  v.  Johnson,  61  Kan.  820. 
CO  Pac.  1074,  holding  void  Laws  1898.  chap.  28,  creating  court  of 
visitation;  Janvrln,  Petitioner,  174  Mass.  S17,  SS  N.  E.  382,  ap- 
holdlng  Stat  1895,  chap.  488,  t  23,  as  amended  by  Stat  1897.  chap. 
336,  giving  to  actual  water  takers  within  ten  miles  of  city  of 
Boston  aggrieved  by  rates,  right  to  apply  to  court  to  determine 
reasonableness  of  rate;  Railroad  Comrs.  v.  Grand  Kaplds,  etc.,  Ry, 
Co.,  130  Mich.  250,  89  N.  W.  967,  holding  purchasers  at  foreclosure 
of  railroad  who  organize  corporation  nnder  2  Comp.  Laws,  |  S224, 
securing  to  them  same  rights,  powers  and  privileges  as  original 
company  had,  subject  to  all  provislona  of  said  act  and  Its  amend- 
ments, are  subject  to  2  Comp.  Laws,  f  6234.  par.  9,  reducing  fare  to 
two  and  one-half  cents  per  mile. 
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SjL  2  (XII,  128).    Validity  of  act  la  for  courts. 

Approved  la  Estate  of  Johnson,  139  Cel.  535,  73  Pac.  425,  up- 
txridlng  amendatorj  act  of  1S9T,  exempting  nepbews  and  nieces  of 
deceased  when  residents  of  State  from  collateral  Inberltance  tax; 
Chicago  Union  Traction  Co.  v.  Chicago,  199  lU.  547.  65  N.  E.  470, 
apbotdlng  Chicago  Rev.  Code,  i  1723,  fixing  rates  of  fare  on  street 
nitroads;  Commlsstoner  of  Railroads  v.  Wabaeb  R.  H.,  123  Mlcb. 
871.  81  N.  W.  527,  holding,  under  Pob.  Acts  1881,  Act  No.  90,  re- 
qolrlng  railroads,  gross  annnal  earnings  of  whose  passenger  trains 
u  reported  to  railroad  commissioner  exceed  {2,000  and  are  less 
tban  13,000,  per  mile  of  rood,  to  carcy  passengers  for  two  and  one- 
half  cents  per  mile,  mall  and  express  receipts  are  Included. 
143  U.  B.  346-359,  36  L.  180,  BRIGG8  v.'  UNITED  STATEi 

37L  2  (XII,  129).    Sale  of  crop  to  be  raised. 

8ee  notes,  81  Am.  St  Rep.  44,  45. 

SyL  3  (XII,  129).  Sales  —  Delivery  nnnecessary  where  terms 
agreed. 

Approved  In  Clark  v.  Shannrai,  etc.,  Co.,  117  Iowa,  847,  648,  91 
N.  W.  924,  holding  where  plalntllTs  agent  went  to  store  to  pur- 
chase stock  and  bill  of  sale  delivered,  part  payment  made  as  per- 
•on  pnt  In  charge  as  plalntilTB  agent,  but  keys  not  turned  over 
pending  temporary  absence  of  agent  to  obtain  nnpald  price  of 
stock,  In  action  against  subsequent  mortgagee  of  stock  with  notice, 
to  recover  goods,  question  of  delivery  was  for  jnry. 

143  U.  S.  359-370,  36  L.  186,  NEBRASKA  v.  IOWA. 

Syl.  1  (XII,  129).    Boundary  of  land  bordering  on  stream. 

Approved  In  Stockley  v.  Glaana,  119  Fed.  822,  833,  determining 
title  to  lands  resulting  from  change  In  course  of  Mississippi  by 
sudden  cat  oH  known  as  "  Centennial  cut,"  across  "  Devil's  Elbow;" 
McBalne  v.  Johnson,  155  Mo.  203,  65  S.  W.  1034,  applying  rule  in 
determining  applicability  of  findings  and  Instructions  In  action 
ot  ejectment 

SyL  2  (XII,  129).    Boundaries  —  Sudden  change  In  bed  of  stream. 

Approved  In  Hughes  et  al.  r.  Heira  of  BImey  et  al.,  107  La.  670, 
32  So.  33,  reaffirming  rule;  Stockley  v.  Glssna,  119  Fed.  823,  834, 
determining  title  to  lands  requiting  from  change  In  course  of  Mts- 
Blulppi  by  sudden  cut  ofC  known  as  "  Centennial  Cut "  across 
"  Devll-s  Elbow;"  Watklns  v.  Pool,  130  Gal.  138,  62  Pac.  386,  hold- 
lag  artificial  change  In  course  of  river  which  Is  established  bound- 
ary between  two  counties  made  at  neck  of  peninsula  created  by 
bend  In  stream,  whereby  new  channel  of  river  is  caused  and 
former  channel  is  ordinarily  left  dry,  does  not  change  county 
boundary;  Gook  v.  State.  81  Miss.  150,  32  So.  313,  holding  counties 
It  State  and  territorial  Jurisdiction  of  courts,  bordering  on  Mls- 
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sIsBlppl,  extend  to  center  or  threftd  of  stream;  Wlddecombe  v. 
Ctilles,  173  Mo.  200,  73  S.  W.  445.  holding  where  tract  at  time  of 
government  enrre;  was  entirely  cut  from  river  b;  Intervening 
tract,  wblcb  was  later  entirely  washed  awaj,  bo  that  remoter  tract 
Is  reached  hj  river,  subsequent  accretions  belong  to  latter  tract; 
State  V.  Keane,  84  Mo.  App.  131,  133,  holding  where  defendant's 
saloon  was  located  west  of  old  navigable  channel  of  Missouri  on 
west  boundary  of  Platte  county,  Circuit  Court  of  thut  connty  bad 
no  Jurisdiction  to  try  him  for  selling  liquor  without  license,  since 
act  was  committed  In  Kansas;  Ocean  City  Absd.  v.  Shrlver,  64 
N.  J.  L.  561,  46  Atl.  694,  determining  right  to  alluvion  along  Peck's 
beach. 

Syl.  5  (XII,  129).    Law  of  accretlwia  applies  to  Missouri  river. 

Approved  In  De  Long  r.  Olsen,  63  Nebr.  331,  88  N.  W.  514,  re- 
affirming rule. 

Syl.  6  (XII,  130).    State  boundary  dependent  on  Missouri  river. 

Approved  in  East  Omaba  Land  Co.  v.  Hanson,  117  Iowa,  &7,  DS, 
100.  00  N.  W.  700.  holding  where  Island  springs  up  In  midst  of 
Btream,  It  Is  an  accretion  to  soil  In  bed  of  river  and  not  to  land  of 
riparian  owner. 

143  U.  S.  371-304,  36  L.  191,  WINONA,  ETC..  E.  E.  CO.  v.  PLAIN- 
VIEW. 

Syl.  1  (XII.  130),    State  decision  must  deny  Federal  right 

Approved  in  dissenting  opinion  In  Tnllock  v.  Mulvane,  184  U.  S. 
523.  40  L.  670,  22  Sup.  Ct.  3S2,  majority  holding  question  as  to 
llatillity  on  Federal  Injunction  bond  tipcouae  of  alleged  effect  of 
certain  stipulations  dismiEslng  portion  of  case  and  of  appeal  from 
decree  afterward  rendered,  Involves  Federal  question. 

143  U.  S.  304-430,  36  L.  201,  IRON  SILVER  MIN.  CO.  T.  MIKE. 
ETC.,  MIN.  CO. 
Syl.  1  (XII,  130).    Mines  — Meaning  of  "known  vein." 
Approved  In  Standard  Quicksilver  Co.  v.  Hablshaw,  132  CaL  123, 

64  Pac.  116,  reaffirming  rule. 

Syl,  7  (XII,  131).  Mines  —  "Known  veins"  must  be  clearly 
ascertained. 

Approved  In  Cleary  v.  Sklffich,  2S  Colo.  36S,  C5  Pac.  (il,  89  Am. 
St.  Rep.  211,  holding  where  adverse  claim  Is  filed  by  lode  claimant 
against  application  for  patent  on  existing  mill  site  location,  lode 
claimant  must  show  that  lands  contain  minerals  of  quantity  and 
quality  that  can  be  extracted  at  profit 

Syl.  0  (XII,  131).    Whether  deposit  is  vein  is  for  Jury. 

Approved  In  Cleary  v,  Sklfflch,  28  Colo.  309,  89  Am.  St  Rep.  212, 

65  Pac.  61,  holding  where  adverse  claim  Is  Qled  by  iode  claimant 
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against  application  for  patent  on  existing  mill  site  location,  lode 

claimant  most  sliow  tbat  lands  contain  minerals  of  qnantltr  and 

qnalltr  tbat  can  be  extracted  at  profit. 

143  U.  8.  431-442,  36  L.  214,  SULLIVAN  v.  IRON,  ETC.,  MIN.  CO. 
Sj-I.  1  (XII,  132).  Location  not  necessary  to  known  lode. 
Approved  in  dipper  Mining  Co.  t.  Ell  M.  &  L.  Co.,  29  Colo.  391, 
68  Pac.  291,  03  Am.  St  Rep.  9S,  holding  mere  proof  tbat  lodes 
exist  within  certain  terrltorj  or  within  boundaries  of  placer  min. 
Ing  location,  does  not  authorize  persons  to  enter  within  sncb  loca- 
tion after  application  for  Its  patent  to  prospect  and  develop  a  lode 

SrL  3  (XII,  132).  Ulnes  — Rer.  Stat,  ^  2333  — Lodes  not  taken 
up. 

Approved  In  Olive  Land,  etc.,  Co.  v.  Olmatead,  103  Fed.  S78,  hold- 
iDg,  Dnder  forestry  lieu  land  act  of  Jnne  4,  1897,  right  of  person 
aelectlDg  lieu  land  not  affected  by  fact  tbat  It  baa  surface  Indlcn- 
tlone  of  oil  where  no  discovery  of  oil  bas  ever  been  made  thereon. 

Syl.  5  (XII,  132).     No  reversal  for  wrong  reason  —  Direction  of 

-Approved  In  Whitney  v.  New  York,  etc..  R.  R.  Co.,  102  Fed,  851, 
holding  defendant  In  whose  favor  verdict  has  been  rendered  by 
direction  of  court  Is  entitled  to  support  sucb  verdict  upon  any 
grouud  which  evidence  in  record  permits. 
143  U.  S.  442-452,  36  L.  218,  SCHWAB  V.  BERGGREN. 

Syl.  6  (XII,  133).    Time  of  execution  not  part  of  sentence. 

Approved  in  State  v.  Haddox,  50  W.  Va.  224,  40  S.  E.  38S.  hold- 
ing where,  pending  sentence  of  death,  prisoner  obtains  writ  of  error 
and  thereby  delays  execution  of  sentence,  and  judgment  Is  after- 
ward affirmed,  presence  of  prisoner  not  necessary  at  fixing  of 
further  time  for  execution. 
143  U.  S.  452-457.  36  L.  224.  PIELDBN  v.  ILLINOIS. 

Syl.  3  (XII,  133).    Absence  of  accused  on  hearing  writ  of  error. 

Approved  In  State  v.  Haddox,  50  W.  Va.  224,  225,  40  S.  E.  3SS. 
389,  holding  where,  pending  sentence  of  death,  prisoner  obtains 
writ  of  error  and  thereby  delays  execution  of  sentence,  and  Jmlg- 
nent  is  afterward  affirmed,  presence  of  prisoner  not  necessary  at 
Sxlng  of  further  time  for  execution. 

143  n.  S.  457-^72.  36  L.  226,  HOLT  THINITT  CHURCH  V. 
UNITED  STATES. 

8yL  1  (XII,  133).    Allen  contract  labor  laws  —  Rector. 

Approved  in  In  re  Ellis.  124  Fed.  642,  643.  holding  expert  ac- 
countants not  members  of  recognized  profession  entitled  to  entry 
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under  alien  contract  labor  law  of  Uarcti  3,  1903;  United  States  r. 
McElroy,  lis  Fed.  253,  holding  fn  action  to  recover  penalty  Imposed 
by  contract  labor  law  of  February  26, 1885,  declaration  alleging  that 
alien  was  "to  perfonn  labor  and  services  as  workman  in  certain 
factory  of  said  defendant,  and  not  as  prirate  secretary,"  etc., 
negativing  various  specially  excepted  classes,  but  not  otherwiaa 
showing  character  of  labor  or  services  In  which  be  was  to  be  em- 
ployed, is  Insufficient 

Syl.  2  (XII,  134).    Intention  governs  letter  of  statute. 

Approved  In  White  v.  United  States,  191  U.  S.  550,  holding,  under 
Navy  personnel  act  of  March  3,  1899,  officers  who  have  reached 
maximum  pay  before  passage  of  act  are  not  given  Increased  pay; 
PiriB  V.  Chicago  Title  &  Trust  Co.,  182  U.  S.  452,  45  L.  1179,  21 
Sup.  Ct.  912,  holding  creditor  who  has  received  payments  from 
Insolvent  within  four  months  of  bankruptcy,  but  who  had  no  cause 
to  believe  payments  were  Intended  as  preference,  must,  under 
{  57g,  surrender  preference  before  any  claim  by  him  against  bank- 
rupt estate  can  be  allowed;  United  States  v.  U'Clellan,  127  Fed. 
976,  holding  condition  of  peonage  within  act  of  March  2,  186T,  Is 
Illegal  holding  of  person  to  Involnntary  servitude  to  work  out  debt 
or  contract  claimed  to  be  due  by  person  bo  held  to  the  person  so 
holding;  Badtsche  Aullin,  etc.,  Fabrllc  v.  Kllpsteln,  125  Fed.  544. 
holding  testimony  of  lawyers  of  foreign  country  that  certain  acta, 
documents  and  records  proved  had  effect  of  creating  complainant  a 
corporation  under  laws  of  such  country,  prima  facie  establishes 
corporate  character  of  complainant;  In  re  Bills,  124  Fed.  641,  hold- 
ing expert  accountants  not  members  of  recognized  profession  en- 
titled to  entry  under  alien  contract  labor  law  of  March  3,  1903; 
Mutual  Reserve  Life  Ins.  Co.  v.  Roth,  122  Fed.  S5S,  holding  Bev. 
Stat  Uo.  1879,  I  6983,  forbidding  forfeiture  for  nonpayment  of 
premiums  of  policies  on  which  two  full  premiums  have  been  paid, 
does  not  apply  to  policies  Issued  on  assessment  or  natural  premlnm 
plan;  St.  Paul,  M.  &  M.  Ry.  Co.  v.  Western  Union  Tel.  Co.,  US  Fed. 
515,  applying  principle  In  construing  contract  between  railroad  and 
telegraph  company;  Tsol  Sim  v.  United  States,  116  Fed.  926,  hold- 
ing, under  amendatory  act  of  November  3,  1893,  Chinese  woman 
who  lawfully  entered  country  prior  to  enactment  of  any  exclusion 
laws,  but  who  failed  to  obtain  required  certificate,  where  she  was 
thereafter  and  prior  to  her  arrest  married  to  citizen,  cannot  be 
departed;  United  States  v.  Hogg,  112  Fed.  912.  holding  Ky.  Stat. 
i  1604,  par.  3,  providing  that  officer  may  at. any  time  after  retnrn 
day,  while  original  execution  Is  In  his  bauds,  sell  any  property 
taken  In  virtue  thereof,  provided  levy  thereof  made  before  return 
day  does  not  change  common  law  rule,  affirming  111  Fed.  204; 
United  States  v.  Burke,  99  Fed.  898,  holding  master  of  vessel  can- 
not be  fined  or  refused  clearance  papers,  under  act  of  March  3,  1S91. 
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u  penalty  for  refusing  to  rettun  on  hia  reseel,  alien  seaman  wbo  Is 
meat  crew  and  escapes  from  ship;  NorcccMa  v.  Natban,  99  Fed.  418, 
ioWiog  District  Court  as  Bankruptcy  Court  has  jurisdiction  of 
Bolt  by  trustee  against  bankrupt  aud  another  to  set  aside  alleged 
fraudulent  conveyance  1^  bankrupt  to  codefendant.  Irrespective  of 
elVteoiblp;  Ulven  v.  State,  160  Ind.  554,  36  N.  E.  751,  upboldlng 
ippeilate  Jurisdiction  over  prosecution  for  violating  statute  problblt- 
lug  peimltUng  gas  to  escape  Into  open  air  for  more  tban  two'  days, 
wLere  constitutional  Questloa  raised;  McGannon  v.  Fire  Ina.  Co., 
12T  Mich.  649,  S7  N.  W.  66,  89  Am.  St.  Sep.  512,  holding  wbere 
application  for  Insurance  contained  agreement  to  keep  watcbman  on 
premises  when  not  In  operation,  and  premises  bomed  while  watch- 
man  temporarily  absent.  Insurer  liable;  Thompson  v.  Esty,  69  N.  U. 
75,  46  Atl.  573,  holding,  under  Pull.  Stat.,  chap.  201,  ;  28,  assignee 
In  insolvency  cannot  avoid  sale  by  debtor,  made  In  good  faith  and 
for  sufficient  consideration,  on  ground  that  It  was  fraudulent  ub 
to  certain  creditors  because  possession  retained  by  vendor;  Morgan 
T.  Hedstrom,  164  N.  Y.  230,  58  N.  E.  'il,  holding  corporate  bonds 
Kcnred  by  mortgage  upon  corporation's  realty  are  within  Laws 
1682,  chap.  688,  t  30,  declaring  that  If  annual  report  not  made 
and  filed  directors  are  jointly  and  severally  liable  for  all  debts 
of  corporation;  Gaut  v.  American  Legion  of  Honor,  107  Tenn.  023, 
04  8.  W.  1075,  and  Knights  Templars,  etc.,  Co.  v.  Jarmon,  104  Fed. 
644,  both  holding  clause  In  application  (or  Insurance  that  appli- 
cant agrees  to  abide  b;  constitution  and  rules  of  company  as  they 
now  are  or  may  be  constitutionally  changed  thereafter,  does  not 
tlve  assent  In  advance  to  change  materially  lessening  value  of 
policy  by  reducing  amount  of  Indemnity;  dissenting  opinion  In 
United  States  v.  One  Pearl  Necklace,  111  Fed.  172,  majority  hold- 
ing, under  tanS  act  1897,  par.  697,  flOO  restriction  applies  to 
articles  purchased  abroad  Irrespective  of  whether  they  are  pur- 
cbased  returning  resident;"  The  Asiatic  Prince,  108  Fed.  200,  and 
United  States  v.  Pin  Kwan,  100  Fed.  612,  both  arguendo. 

Dtstlngnlsbed  in  Treat  v.  White,  181  U.  S.  2GS,  45  L.  854,  21  Sup. 
Ct.  613,  holding  "  call "  for  stock  which  contains  absolute  promise 
to  sell  stock  at  any  time  within  fifteen  days  at  certain  price,  though 
it  may  be  unilateral.  Is  an  agreement  to  sell  within  war  revenue 
act  1898,  schedule  A,  f  25. 
8rL  S  (XII,  135).  Title  used  to  Interpret  statute  not  to  change. 
Approved  In  White  t.  United  States.  191  U.  S.  550,  holtUng,  under 
otTj  personnel  act  of  March  3,  1809,  officers  who  have  reached 
intxiDiam  pay  before  passage  of  act  are  not  given  Increased  pay; 
^e  Kestor,  110  Fed.  438,  holding  act  December  21,  1898,  i  24, 
lotblddlng  prepayment  of  seamen,  applies  to  prepayment  on  Amerl- 
'■■"oil  or  watera  of  Britishers  shipping  In  American  port  on  British 


IzcJbyCoOgIC 


143  C.  S.  472-S32        Notes  on  U.  8.  Reporta.  204 

87I.  4  (XII,  135).  Statator;  construction  —  Object  and  enrroimd' 
Ing  clrcnmstaticeB. 

Approved  In  Hawaii  v.  Manklchf,  190  U.  S.  213.  23  Sap.  Gt  789. 
47  L.  1021,  holding  Newlanils  resolntlon  0^-1898  did  not  snbstl- 
tute  criminal  proceedings  by  grand  and  petit  Juries  for  existing 
Hawaiian  procedure;  Chesapeake  &  Potomac  Tel.  Co.  v.  Manning. 
186  U.  8.  248,  46  L.  1147,  22  Sup.  Ct.  884,  upholding  act  of  Jnne 
30,  18U8,  regulating  rates  which  telephone  company  may  charge  lo 
District  of  Columbia;  Moffltt  v.  United  States,  128  Fed.  381,  hold- 
ing master  not  liable  to  penalty  imposed  by  26  Stat.  1086,  where 
Mexican  peddler  accidentally  taken  away  by  ship,  and  on  arrival 
in  San  Francisco  stated  he  wished  to  be  taken  back  but  left  ship 
without  knowledge  of  master  or  officers  before  she  left  port;  United 
States  T.  Morrison,  109  Fed.  895.  determining  sufficiency  of  Inlor- 
matlon  for  Importing  alien  ladles'  kid  glove  cutter;  State  v.  O'Con- 
nor, 81  Minn.  83.  83  N.  W.  499,  holding  Const.,  art.  4,  |  36,  as 
amended  in  1S97.  x'ermltting  cities  to  frame  charters,  applies  to 
cities  in  existence  at  time  of  Its  adoption  only. 
143  U.  S.  472-513,  38  K  232,  IN  RE  COOPER. 

Syl.  1  (XII,  135).  Alaska  District  Court  has  admiralty  Jurisdic- 
tion. 

Approved  in  Bruce  v.  Murray,  123  Fed.  370,  holding,  under  Alaska 
government  act  of  Jnne  1,  1000.  action  to  foreclose  mortgage  on 
vessel  cannot  he  united  with  one  to  enforce  llene  for  wages  of 
seamen  against  vessel;  Jnckson  v.  United  States,  102  Fed.  4S0, 
holding  entitling  of  Indictment  returned  in  District  Court  for  Alofka 
"  In  District  Court  of  the  United  States  for  the  District  of  Alaska." 
does  not  vitiate  Indictment. 

Syl.  4  (Xn,  138).     Prohibition  not  obligatory  after  Judgment 

Approved  in  Mason  v.  Gnibel.  64' Kan.  840,  68  Pac.  6C1,  holding 
prohibition  does  not  lie  ngnlnst  Justice  of  pence  proceeding  with 
trial  of  defendant  arrcittcd  for  unlawfully  selling  liquor  and  with 
maintaining  nuisance,  where  no  property  seized. 

(XII,  135).     Miscellaneous. 

Cited  in  Percy  Summer  Club  v.  Astle,  110  Fed.  489.  as  instance 
of  permitted  Intervention  by  sovereign  In  what  was  merely  litiga- 
tion of  private  parties. 
148  D.  S.  B13-5IC.     Not  cited. 
143  U.  8.  517-552,  36  L.  247,  BUDD  v.  NEW  YORK. 

Syl.  2  (XII,  137).    Elevator  business  charged  with  public  IntMvst. 

Approved  In  State  v.  Jacksonville  Term.  Co.,  41  Fla.  412,  27  So. 
236,  construing  Laws  1S9U,  chop.  4700,  i  6,  relative  to  requiring 
admission  into  passenger  terminals  of  railroads  desiring   or  re- 


IzcJbyCoOglC 


200  Koles  on  U.  S.  Reports.         143  U.  S.  SlT-SoS 

quired  by  commlss loners  to  enter  and  fixing  rates  for  use  of  such 
terminals;  Cedar  Raplda  Water  Co,  v.  Cedar  Rapids.  118  Iowa,  238, 
91  N,  W.  1090,  upholding  right  of  town  to  regulate  water  rates; 
State  V,  EInlocb  Telephone  Co.,  93  Mo.  App.  358,  07  S.  W.  686, 
botding  mandamus  lies  to  compel  telephone  company  to  give  scr- 
Tlce  to  customer;  Agua  Plna  Co.  t.  Mayor,  etc.,  10  N.  Mes.  28,  20, 
60  Pac.  216.  holding  act  of  March  18,  1897,  authorizing  any  exist- 
ing clt;  or  town  to  regulate  water  rates,  did  not  aCFect  prior  con- 
tract between  water  company  and  San  Miguel  county;  Fallsburg, 
etc.,  Co.  T.  Alexander.  101  Va.  109,  43  8.  E.  198,  holding  legislature 
cannot  authorize  corporation  to  condemn  private  property  in  order 
to  loca'te  plant  for  manufacture  and  generation  of  water  power, 
light  <w  heat,  to  be  utilized  and  transmitted  to  any  place  for  use  of 
company  or  othera;  dlascnttng  opinion  In  State  v.  Haun,  Ql  Kan. 
179,  99  Pac.  301,  majority  holding  void  Laws  1807,  cbap.  145 
<8crip  Law);  dissenting  opinion  In  People  v.  Buffalo  Fish  Co.,  164 
N.  Z.  Ill,  S8  N.  E.  41,  majority  holding  void  Laws  1892,  chap.  488, 
II  110,  112,  making  It  misdemeanor  to  have  in  posHesslon  certain 
kinds  of  flsb  daring  certain  periods  In  so  far  as  they  affect  posses- 
sion of  Imported  fish. 

Distinguished  In  Cotting  t.  Godard,  183  C.  S.  S4,  86,  46  L.  99, 
100,  22  Sup.  Ct.  33.  holding  stockyards  company  Is  denied  equal 
protection  of  laws  by  Kan.  act  March  3,  1897,  which  limits  amount 
of  charges  to  be  made  by  that  corporation,  without  limiting  charges 
to  be  mode  by  other  similar  corporations  doing  smaller  amount  of 
business;  Dodge  v.  Mission  Township,  107  Fed.  833,  holding  void 
Kan.  act  of  March  1,  1889,  authorizing  Issuance  of  township  bonds 
for  promotion  of  construction  and  operation  of  mills  to  mannfac- 
tare  sugar  and  syrup. 

Syl.  3  IXII.  LS8I.  Commerce  —  State  regulation  of  grain  elevators. 
Approved  in  State  v.  Jacksonville  Term.  Co.,  41  Fla.  406,  27  So. 
234,  upholding  railroad  commissioner's  regulation  under  Laws  1899. 
chop.  4700,  requiring  terminal  company  to  admit  railroad  operating 
line  from  Florida  to  Georgia  to  privileges  of  Us  passenger  terminal. 
.Syl.  4  (XII,  133).  Legislative  power  to  prescribe  maximum  ele- 
vator rates. 

Approved  In  Janvrin,  Petitioner,  174  Mass.  516,  6&  N.  B.  882,  np- 
boIdlDg  water  supply  act  (Stat.  1895,  chap.  488),  giving  certain 
vrater  compnnies  exclusive  right  to  supply  water  to  towns  in  vicin- 
ity of  Boston,  but  giving  right  to  persons  aggrieved  to  petition  8n- 
preue  Judicial  Court  to  have  rates  fixed. 
(XII,  137).     MlHcellaneous. 

Cited  In  State  v.  Associated  Press,  158  Mo.  124,  44S,  60  S.  W.  94, 
102,  dissenting  opinion. 
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143  U.  8.  S53-&70,  36  L.  259,  HOYl:  t.  LATHAM. 

S;L  8  (XII.  138).    Delay  with  knowledge  of  truatee'B  acta. 

Approved  In  Alaska,  etc.,  Chicago  Commercial  Co.  t.  Solner,  123 
Fed.  860,  boldliig  where  corporatloa's  aecretary,  having  power  to 
manage  businesB,  sold  property  of  corporation,  receiving  coaeldera- 
tlOD  and  applying  It  to  naes  of  corporation,  and  on  vice-president 
BBBumlng  chaise,  latter  Sled  suit  to  recover  property,  ratification 
of  secretaiy's  action  presumed  where  directors  did  not  act;  Murphy 
v.  Gsney,  23  Dtab,  641,  66  Pac.  193,  holding  where  wife  executed 
conveyance  of  her  realty  to  husband,  who  wrongfully  recorded  It, 
and  later  tn  divorce  proceedings  wife  obtained  Iten  there«n  for 
alimony,  and  on  death  of  husband  wife  filed  claim  against  eatate 
which  was  aettled,  she  cannot  claim  premises  aa  against  husband's 
vendor.  See  80  Am.  St  Rep.  663.  note. 
143  B.  B.  570-578,  36  L.  266.  HOBNBR  v.  UNITED  STATES. 

Syl.  1  (Xtl.  139).    Direct  appeal  from  Gircatt  to  Supreme  Court. 

Approved  In  Davia,  etc.,  Mfur.  Co.  v.  Los  Angelea.  189  U.  S.  216, 
23  Sup.  Ct  499,  47  K  780,  holding  appeal  Ilea  direct  to  Supreme 
Court  from  decree  of  Circuit  Court  dlsmlaslng  bill  which  Is  based 
not  only  on  diversity  of  dtlzenahlp,  but  upon  alleged  nnconatltu- 
tlonallty  of  certain  municipal  ordinances  as  impairing  contract 
obUgations;  WaUilns  v.  King,  lis  Fed.  631,  holding  fact  that  ques- 
tion Bs  to  construction  or  application  of  Federal  Constitution  arises 
incidentally  in  trial  of  action  in  Circuit  Court,  does  not  deprive  Cir- 
cuit Court  of  Appeals  of  jurisdiction  to  review  wbole  case  on  error; 
Ex  parte  Jacobl.  104  Fed.  682,  holding  appeal  from  Circuit  Court 
decision  on  habeas  corpus,  based  on  ground  that  applicant  is  de- 
tained In  custody  In  violation  of  Constitution,  does  not  lie  to  Cir- 
cuit Court  of  Appeals;  City  of  Dawson  v.  Columbia  Ave.  Saving 
Fnnd,  etc.,  Co.,  102  Fed.  206.  209,  holding  under  amendatory  act 
of  February  18,  1895,  appeal  does  not  He  to  Circuit  Court  of  Ap- 
peals from  order  granting  injunction  In  case  in  which  municipal 
ordinances  are  claimed  to  impair  obligation  of  contract,  though  case 
may  Involve  other  questions;  dissenting  opinion  In  American  Sugar 
Seflning  Go.  v.  New  Orleans,  104  Fed.  6,  majority  holding  where 
controlllug  question  involves  construction  and  application  of  Con- 
stitution, Circuit  Court  of  Appeals  has  no  jurisdiction,  though  qoea- 
tlon  not  raised  by  plalntlfF's  pleading  and  Olrcnlt  not  dependent 
on  it 


Approved  in  Mexican  Cent.  By.  Co.  v.  Bcliman,  187  U.  8.  432,  23 
Sup.  Ct  212,  47  L.  247,  reaffirming  rule;  German  Sav.  Soc.  v.  Dor- 
mltzer,  192  TJ.  S.  128,  24  Sup.  Ct  222,  refuslns  to  dismlsa  wilt  of 
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error  od  ground  that  Federal  question  not  set  np  below,  and  tbat 
decision  rested  on  two  grounds,  one  of  wlilcb  was  Independent  of 
Federal  question,  when  plaintiff  bad  Insisted  on  constitutions! 
rigbts  SB  soon  as  occasion  arose;  Spencer  t,  Dnplan  811k  Co.,  191 
U.  S.  520,  holding  suit  does  not  arise  under  Federal  Constitution  or 
laws  unless  dispute  or  controversy  as  to  effect  or  conHtructlon 
thereof,  upon  determination  ot  wblch  result  depends,  appears  In 
record;  Home  Life  Ins.  Co.  t.  Flsber,  188  n.  S.  727,  23  Sup.  Ot. 
SSI,  47  L.  eeS.  holding  where  constltntlonal  question  was  validity 
of  State  statute  allowing  attorney's  fees  In  action  on  life  Insnr- 
auce  policy.  Supreme  Court  may  on  error  review  other  assignments 
of  error  where  constitutional  question  not  pressed;  Louisville  Trust 
Ca  T.  Stone,  107  Fed.  30S,  holding  Federal  Jurisdiction  having  been 
properly  Invoked  for  relief  against  assessments  as  dlBcrlmlnadng 
against  complainant  in  violation  of  Fonrteentb  Amendment,  bill 
may  be  retained  to  adnilnleter  other  relief,  where  dlacrlmlnatlon 
not  proved. 

8yL  S  (XII,  140).  Habeas  corpus  to  determine  whether  scheme 
is  lottery. 

Approved  In  Btorl  v.  MaBsachnsetts.  183  U.  a  143.  46  L.  124,  22 
Snp.  Ct  74,  holding  on  appeal  from  dismissal  by  Circuit  Court  of 
habeas  corpus  for  want  of  jurisdiction,  Supreme  Court  not  limited 
to  question  of  jurisdiction. 

SjL  6  (XII,  140).    Treaty  superseded  by  later  conflicting  statnta 

Approved  In  Tbs  Kestor,  110  Fed.  448,  holding  amendatory  act  of 
December  21,  1809,  {  24,  forbidding  prepayment  of  seamen,  spplles 
to  prepayment  on  American  soil  or  waters  of  wages  of  Britishers, 
■hipping  in  American  ports  on  British  ships. 
143  U.  S.  578-586.    Not  cited. 
148  U.  8.  58T-596,  3B  L.  272,  GANDT  v.  MAIN  BELTING  CO. 

Syl.  3  (XII.  141}..  Patents  — Use  as  evidence  of  utility. 

Approved  in  Dowaglac  Mfg.  Co.  v.  Minnesota  Molfne  Plow  Co., 
118  Fed.  13U.  hoiding  Hoyt  patent  No.  446,230,  for  improvement  In 
ETaln  drilla,  valid  and  Infringed  by  device  made  In  accordance  witb 
Swope  and  Moehrlng  patent  No.  668,307;  Dowaglac  Mfg.  Co.  v.  Su- 
perior Drill  Co..  Il5  Fed.  805,  holding  Packbam  patent  No.  55T,SiJ8, 
tor  Improvement  in  disc  grain  drills,  valid  and  Infringed. 

SjL  4  (XII,  141).    Patent  as  evidence  ot  Invention. 

Approved  in  Peters  v.  Union  Biscuit  Co.,  120  Fed.  635,  upholding 
Peters  natent  No.  621,074,  for  method  of  and  means  for  packing 
«nckcrs:  Lamb  Knit  Goods  Co.  v.  Lamb  Glove  &.  Mitten  Co.,  120 
fed.  272,  holding  Lamb  patent  No.  462,563,  for  knitted  glovea,  valid 
and  Infringed. 
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148  U.  S.  B06-621,  86  L.  2T1.  CHICAGO,  ETC.,  R.  R.  CO.  v.  DEN- 
VER. ETC.,  R.  R.  CO. 

Sfl.  2  (XII,  142).  CoDstructlon  — Eotlre  coBtract  and  sltoatloD 
of  parties. 

Approved  In  Clarke  t.  Eureka  Count?  Bank,  123  Fed.  927.  apply- 
ing rule  In  couBtrulng  escrow  agreement  for  shares  of  stock;  Bowers 
Hydraulic,  etc.,  Co.  v.  Vare,  112  Fed.  64,  holding  under  license  rest- 
ing licensee  with  exclusive  right  to  nse,  make  and  sell  inventloD 
within  certain  territory,  but  giving  patentee  right  to  make  and  use 
within  sucb  territory  for  certain  purpoBe,  licensee  could  not  main- 
tain suit  for  infringement  In  own  name;  Scott  v.  Bait.,  etc.,  B-,  93 
Md:  499,  49  Atl.  328,  holding  agreements  of  parties  and  resolutions 
of -corporation  which  authorized  Issue  of  preferred  stock  may  be 
considered  in  ascertaining  rights  of  holders  of  preferred  stock; 
Mayer  v.  Goldberg,  116  Wis.  101,  92  N.  W.  658,  constmlng  yearly 
contract  of  employment  of  traveling  salesman. 

SyL  0  (XII,  142).  Lease  of  terminal  facilities  —  Right  to  employ 
crews. 

Approved  in  Michigan  Cent  R,  R.  Co.  v.  Fere  Mar,  R.  E.  Co., 
128  Mich.  347,  87  N.  W.  276,  upholding  contract  whereby  one  railroad 
granted  to  another  right  in  perpetuity  to  use  grantor's  road  In 
common,  with  provision  that  grantee  sbontd  not  receive  trelgbt  to 
be  transported  east  of  certain  point. 

143  U.  S.  621-640,  36  L.  285,  UNITED  STATES  T.  TEXAS. 

Syl.  3  iXII,  142).  Courts  —  Determination  of  boundary  between 
State  and  Territory. 

Approved  In  South  Dakota  v.  North  Carolina,  192  D.  S.  317,  318, 
24  Sup.  Ct.  275,  upholding  Supreme  Court's  original  Jurisdiction 
over  suit  by  one  State  against  anotb^  to  decree  foreclosure  and 
sale  of  stocks  belonging  to  debtor  State,  which  secure  bonds  of 
such  State;  United  States  v.  Michigan.  190  U.  S.  396,  23  Sup.  Ct 
747,  47  L.  1109,  upholding  Supreme  Court's  original  Jurisdiction 
over  suit  by  United  States  against  Michigan  to  compel  it  to  account 
for  surplus  moneys  In  St.  Mary's  Falls  ship  canal  fund;  Minnesota 
V.  Hitchcock.  185  U.  S.  384,  46  L.  861,  22  Sup.  Ct  655,  upholding 
Supreme  Court's  original  Jurisdiction  of  suit  by  State  to  enjoin 
secretary  of  interior  and  commissioner  of  land  office  from  selling 
school  lands  In  Red  Lake  Indian  reservation;  Louisiana  T.  Texas, 
176  V.  S.  16,  44  L.  353,  20  Sup.  Ct.  253,  holding  controversy  between 
two  States,  within  Supreme  Court's  original  Jurisdiction,  not  cre- 
ated by  enforcement  of  quarantine  regulations  by  health  officer  of 
one  State  acting  under  valid  laws,  to  damage  of  citizens  of  an- 
other State. 

Distinguished  In  dissenting  opinion  in  South  Dakota  v.  North 
Carolina,  102  U.  S.  338.  339,  24  Sup.  Ct  284,  majority  upholding 
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Bapreme  Coort'a  original  JnrlsdlctliHi  over  snit  bf  one  State  against 
uother  to  decree  toreclosnre  and  sale  of  BtockB  owned  by  debtor 
Btite,  wblch  secure  bonds  ot  such  State. 
143  V.  8.  610-7OO,  86  L.  204,  FIELD  v.  CLARK. 

S7L  1  (XJI,  143).  Congressional  Journals  cannot  contradict  en- 
rolled act. 

Approved  <n  County  of  Yolo  v.  Colsan,  132  Cal.  2T2,  Oi  Pac.  406, 
lioldlug  r^;>eallng  act  of  February  23,  1893  (State.  1893,  p.  5),  was 
TBlId,  and  cannot  be  Impeacbcd  by  finding  tbat  Senate  Journal 
■lioved  tbat  vote  for  bill  In  Senate  was  less  tban  majority  of 
Senators  elected. 

SfL  2  (XII,  143).  Mode  of  keeping  JournalB  and  autbenticatlng 
lets. 

Approved  in  County  of  Tolo  v.  Colgan,  132  Cal.  274,  64  Pac.  407. 
holding  Stats.  1803,  p.  5,  waa  valid  and  cannot  t>e  Impeached  by 
finding  that  Senate  Journal  showed  tbat  vote  for  bill  In  Senate  was 
Ida  ttuin  majority  of  aenators  elected. 

SfL  3  (XII,  143).    Enrolled  act  Is  unlmpeachahl& 

Approved  In  Chesapeake  &  Potomac  Tel.  Co.  v.  Manning,  1S6 
D.  S.  24a,  46  L.  1147,  22  Sup.  Ct  88*.  upholding  30  Stats.  525,  538, 
cbap.  540,  regulating  telephone  rates  in  District  of  Columbia;  Slant- 
Canlt  T.  S.  M.  Ward,  etc.,  Co.,  123  Fed.  710,  upholding  South  Cnro- 
Una  act  of  Marcb  3,  1903,  authorizing  construction  of  dam  across 
Elalock  cteek;  SUte  v.  Frank,  60  Nebr.  332,  83  N.  W.  76,  upholding 
Sess.  Lawa,  cbap.  31.  amending  Comp.  Stats.  1897,  chap.  28,  |  3, 
eahtied  "  Fees ";  State  v.  Beck,  25  Nev.  81.  56  Pac.  1010,  uphold- 
ing act  of  March  4,  1889,  repealing  act  Incorporating  city  of  Reno; 
SUte  T.  Howell.  26  Nev.  l(Ki,  64  Pac.  468,  holding  where  bill  passed 
botb  hanses  and  was  signed  by  presiding  officer,  who  transmitted 
It  to  governor,  who  returned  It  with  hla  objections,  to  secretary  of 
Kate  after  adjournment  of  session,  failure  of  presiding  officers  of 
sncceedlng  legislature  to  sign  bill  which  was  passed  over  veto, 
rendered  law  Invalid. 

Distinguished  in  Wilkes  Co.  Comrs.  v.  Coler,  ISO  U.  8.  521,  S22, 
524,  45  L.  651,  652,  21  Sup.  Ct  463.  464,  holding  decisions  of  highest 
State  conrt  to  effect  tbat  provisions  of  State  Constitution  respectiug 
pauage  of  statute  are  mandatory  must  be  followed  by  Federal 
court,  IrreapectlTe  of  Federal  rule  as  to  Federal  statutes. 

Sfl.  4  (XII,  144).  Contemporaneous  practicable  statutory  con- 
•tructlon. 

Approved  in  Downea  v.  Bidwell.  182  U.  S.  286,  46  L.  1106,  21 
Snp.  ct  786,  upholding  Foraker  act  of  April  12,  1900,  temporarily 
providing  civil  government  and  revenues  for  Porto  Blco. 
Vol.  Ill  — 14 
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SyL  6  (XII,  144).    Delegation  of  leglslatlTe  power  to  president. 

Approved  Id  Buttfleld  v.  Stranatuin,  102  U.  8.  496,  24  Sup.  Ct.  355. 
upboldlog  29  Stat.  604,  to  preveat  Importation  of  Impure  and  un- 
wboleaome  tea;  Consolidated  Coal  Co.  v.  Illinois,  185  U.  S.  210,  46 
L.  877,  22  Sup.  GL  619,  upholding  111.  Sess.  Lawa  1879,  OM  amended 
In  1897,  confiding  to  State  mine  inspectors  discretion  to  determlDe 
number  of  times  each  mine  shall  be  Inspected  and  providing  that 
charges  therefor  shall  be  paid  by  mine  owners;  Rider  v.  United 
States.  178  U.  3.  258,  44  L.  1060,  30  Sup.  CL  840,  holding  failure  to 
comply  with  order  of  secretary  of  treasury  directing  alteration  In 
bridge  to  facilitate  navigation  will  not  subject  municipal  otRceiB 
to  criminal  prosecution  under  river  and  harbor  act  as  amended  In 
1890,  where  such  officers  hare  not  necessary  funds;  Dastlrvignea  v. 
United  SUtes,  122  Fed.  35,  affirming  118  Fed.  200,  201.  upholding 
30  Stat  35,  authorizing  secretary  of  Interior  in  superintendence  of 
forest  reservation  to  make  such  regulations  and  establish  sucb 
service  as  will  Insure  objects  of  such  reservation;  United  States  v. 
Blaslngame,  116  Fed.  654,  holding  void  provision  of  sundry  civil 
appropriation  act  of  June  4,  1897,  mailing  It  criminal  to  vl<riate 
any  rule  or  regulation  thereafter  to  he  made  by  secretary  of  interior 
for  protection  of  forest  reservations;  United  States  v.  Maid,  116  Fed. 
053,  holding  perjury  under  Rev.  Stat,  {  5392,  cannot  be  based  upon 
affidavit  of  nonmlneral  character  of  land  made  In  support  of  home- 
stead entry,  though  land  office  regulation  requires  such  affidavit  to 
be  made  in  certain  States;  Haad  v.  Stapleton,  135  Ala.  165.  33  So. 
602,  upholding  Acts  1900-1901,  p.  754.  relating  to  removal  of  counfy 
seat  as  not  violative  of  suspending  powers  of  legislaure;  Walker  v. 
Towle,  156  Ind.  644,  647.  59  N.  B,  22.  23,  upholding  ordinance  re- 
quiring mayor,  whenever  he  apprehends  danger  from  hydrophobia, 
to  Issue  proclamation  compelling  owners  of  dogs  to  mux^e  them 
for  not  less  than  thirty  nor  more  than  ninety  days;  Blue  v.  Beach. 
155  Ind.  133,  56  N.  E.  94,  upholding  Burns'  Rev.  Stat.  1894,  |  6711, 
et  seq.  authorizing  State  board  of  health  to  adopt  rules  to  prevent 
spread  of  contagious  and  infectious  diseases;  Pratt  v.  Breckin'rldge, 
112  Ky.  12.  65  S.  W.  138.  holding  void  act  March  11,  1898,  providing 
for  appointment  of  electio:^  commlBsioners  by  legislature;  Kennedy 
V.  Mayor  of  Pawtucket,  24  R.  I.  464,  53  Atl.  318,  upholding  Public 
Laws  1902.  chap.  1018.  providing  for  appointment  of  commissioners 
to  divide  city  of  Pawtucket;  Narregaug  v.  Brown  Co.,  14  S.  D. 
302.  85  N.  W.  603,  applying  rule  in  upholding  Laws  1S91,  chap.  14, 
prescribing  mode  of  making  assessments  and  levy  and  collection  ot 
taxes;  Leeper  v.  State,  103  Tenn.  526,  53  S.  W.  967,  upholding 
•■uniform  tax-book  act"  of  1890;  Jannln  v.  State.  42  Tex.  Cr.  944, 
62  S.  W.  419,  holding  void  anti-scalpers  law  of  twenty-third  legis- 
lature; Young  V.  Salt  Lake  City,  24  UUh  330,  331,  87  Pac.  1067, 1068, 
upholding  Bev.  Stat,  chap.  15,  tit.  10,  )  288  et  seq.,  relative  to 
changing  boundaries  of  Incorporated  cities:  State  T.  Froebllcb.  118 
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Wia.  144,  M  N.  W.  64,  holding  void  Laws  IBOl.  p.  S05,  cbap.  468. 
approprUtlng  Bxed  inm  for  purpose  of  paying  Innocent  pnrcbasen 
of  unpaid  county  orders  Issued  under  act  1895.  providing  tor  treat- 
ment of  habitual  drunkards  at  private  Institutions  aud  purchased 
before  same  declared  Invalid;  dissenting  opinion  In  Purnell  v.  Mann, 
105  Ky.  lis,  eo  S.  W.  204],  majority  upholding  election  law  of 
March  11,  1898,  providing  for  election  by  legislature  of  State  board 
of  election  commissioners,  and  appointment  by  it  of  county  board. 

Distinguished  in  Gilhooly  t.  Elizabeth,  66  N.  J.  L.  486,  49  Atl. 
HOT,  holding  void  act  of  March  21,  1901,  Kivlng  governor  power  In 
his  discretion,  on  application  of  one  hundred  voters,  to  appoint 
commlsalon  to  district  or  redlstrict  wards  In  cities. 

Syl.  6  (XII,  145).    Valid  parts  of  statutes  stand  when  separable. 

Approved  In  Iowa  v.  Santee,  111  Iowa  10.  82  N.  W.  448,  holding 
Code,  i  2508,  forbidding  use  oC  petroleum  products  for  Illuminating 
purposes  which  emit  combustible  vapor  at  lower  temperature  than 
105  deg.  Pahr.  closed  teat  except  when  used  In  Welsback  lamps,  la 
void  only  as  to  latter  provision. 


CXLIV  UNITED  STATES. 


IM  D.  S.  1-11,  36  L.  321.  UNITED  STATES  v.  BALLIN. 

Syl.  3  (XII,  146).    Counting  nonvoting  members  to  make  qaomm. 

Approved  in  State  v.  Porter,  11  N.  Dak.  319,  91  N.  W.  950,  hold- 
ing where  delegates  who  are  entitled  to  sit  In  party  convention  are 
present,  bnt  refrain  from  voting,  they  cannot,  by  so  doing,  invali- 
date action  taken  by  majority  of  those  voting. 

144  U.  S.  11-19,  36  L.  327,  ANSONIA  BHASS.  ETC.,  CO.  t.  ELBO 
TttlCAL  SUPPLY  CO. 

Syl.  1 IXII,  14T).    Doing  what  has  bees  done,  not  Invention. 

Approved  In  Westlnghouse  Electric,  etc.,  Co.  v.  Union,  etc.,  Co.. 
112  Fed.  423,  upholding  Westlnghouse  patent  No.  366.302.  and 
Thomson  patent  No.  508,654.  both  for  electrical  transformers;  Thom- 
(on-Uoustoo  Electric  Co.  v.  Nassau  Electric  R.  Co.,  98  Fed.  Ill, 
holding  Thomson  patent  No.  283,167,  tor  Improvements  la  electric 
(Witches,  void  for  want  of  patentable  novelty. 

SyL  2  (XII,  147).  Patents  — Application  of  old  process  to  anala- 
eons  purpose. 

Approved  in  Johnson  Co.  v.  Toledo  Traction  Co.,  H9  Fed.  893, 
holding  void  Moxham  patent  No.  540,796.  tor  Improvement  In  rall- 
wnj  swltcb  structures;  De  Lamar  v.  De  Lomar  Mlo.  Co.,  117  Fed. 
2-lC  holding   void   Walstein    patent   No.    607,710,    for  process    for 
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extracting  precious  metals  from  cyanide  aolntiona;  Standard  Caster, 
etc.,  Co.  V,  Caster  Socket  Co.,  113  r«d.  163.  holding  Berkej  patent 
No.  31S.S33,  for  caster  socket  anticipated  by  Eane  Sc  Brown  patent. 

Syl.  3  (XII,  147).    Patents  —  Application  of  old  device  to  new  use. 

Approved  In  Moore  v.  Scbaw,  118  Fed.  807,  upholding  Moore 
patent  No.  622,251,  for  holding  device  for  riveting  pipe;  National 
Hollow,  etc.,  Co.  V.  Interchangeable,  etc..  Co.,  106  Fed.  T02.  uphold- 
ing Hein  patent  No.  361,009,  claim  2,  for  metallic  brakebeam. 

DlBtlDgutahed  In  Falk  Mfg.  Co.  v.  Missouri  R.  R.  Co.,  108  Fed. 
302.  holding  Hoffman  &  Falk  patent  No.  Chl5,<U0.  for  Improvement 
In  rail  Joints,  void  for  anticipation. 
144  U.  S.  19-24,  36  L.  330,  LABKIN  V.  UPTON. 

(XII,  148).    MisceUaneoos. 

Cited  In  Brewster  v.  Shoemaker,  28  Colo.  179,  S3  Pac.  SIO.  89  Am. 
St.  Rep.  189,  as  affirming  State  court;  Wetzetcln  v.  Larger,  27  Mont 
224,  70  Pac.  719,  as  to  history  of  litigation. 
144  n.  S.  24-28.    Not  cited. 
144  U.  a  28-34,  36  L.  333,  HBINZB  v.  ARTHUR. 

Syl.  1  (XII,  148).    Tariff  —  Sufficiency  of  protest 

Approved  In  Battle  &  Co.  v.  United  States,  lOS  Fed.  220.  hold- 
ing wbere  article  classlSed  as  medicinal  preparation,  in  preparation 
of  which  alcohol  was  used,  and  only  ground  of  protest  was  that 
conceding  It  to  be  such  preparation  It  was  not  dutiable  as  such,  but 
as  chemical  compound.  Importer  cannot  Insist  that  classlflcation 
was  Incorrect  because  it  does  not  appear  that  alcobol  was  used  In 
particular  article. 
144  U.  S.  35-41.  Not  cited. 
144  D.  S.  41-17,  36  L.  338,  WILSON  v.  SHLIGMAN. 

Syl.  2  (XII,  149).  State  cannot  extend  Jurisdiction  extra-terrl- 
torlally. 

Approved  In  Whitman  v.  Oxford  Nat.  Bank,  176  D.  8.  563,  44  L. 
S90,  20  Sup.  Ct  478.  holding  words  "shall  be  secured"  In  Ean. 
Const.,  art  12,  t  2,  declaring  liability  of  stockholders  in  cori>ora- 
tioDB  of  themselves  declare  liability;  Cady  v.  Associsted  Colonies, 
119  Fed.  424,  holding  constructive  service  on  foreign  corporation, 
under  State  law  applicable  to  corporations  doing  business  In  State, 
will  not  confer  Juriadlction  where  at  time  of  such  service  corpo- 
ration Is  not  doing  business  In  State;  Moredock  v.  Kirby,  118  Fed. 
184.  holding  service  of  summons  Issued  against  nonresident  de- 
fendant, made  on  agent  in  charge  of  bis  business  In  Kentucky,  in 
accordance  wltb  Ky.  Civ.  Code  Proc,  !  Ql,  subd.  6,  does  not  con- 
fer Jurisdiction  to  render  personal  Judgment  against  defendant; 
Emanuel  v.  Ferris.  63  S.  C.  121.  41  S.  E.  25,  holding  where  prop- 
erty formeriy  situated  in  this  State  and  passing  under  will  has 
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been  converted  Into  perBonalty  and  removed  from  State  hy  toi- 
tiga  corporatlcHi,  wblcb  Ib  trustee  ander  will.  State  courts  cannot 
■cqatre  Jarisdlctlon  of  such  corporation  In  anlt  by  cestui  que  trost 
b;  publication  of  summons. 

StL  4  (XII,  100).    Personal  notice  ueceeeary  to  bind  stockholder. 

Approved  In  Commouwealtb,  etc.,  Ins.  Co.  v.  Hajden,  61  Nebr. 
466,  85  N.  W.  444,  holding  court  taavlng  jurisdiction  of  Insolvent 
corporation  for  purpose  of  winding  up  Its  aftalra  has  no  authority 
to  render  personal  Judgment  against  one  of  its  stockholders  who 
la  not  party  to  action,  by  service  of  process  or  voluntary  appearance. 

<XII.  149).    Ulscellaneons. 

Cited  In  Ward  t.  Congress  Const  Co.,  99  Fed,  604,  as  to  definition 
of  term  "  suit" 

144  O.  S.  47-64,  36  L.  340,  LAU  OW  BEW  v,  UNITED  STATES. 
Syl.  1  txn,  160).    Appdiate  Jurisdiction  under  act  1891. 
Approved  In  Woey  Ho  t.  United  States,  191  U.  S.  558,  reaffirming 

Dlstlngalsbed  In  Butt  v.  United  States,  126  Fed.  796,  holding,  un- 
der 21  Stat  S29.  I  11,  In  suit  on  claims  against  United  States, 
court  cannot  allow  appeal  by  United  States  aft^  expiration  of  six 
months  from  entry  of  decree. 
SyL  4  (XII.  151).  Statutory  construction  —  Legislative  intent 
Approved  hi  Hawaii  v.  Manlclchi,  190  U.  B.  214,  23  Sup.  Ct  789, 
47  L.  1021,  holding  criminal  proceedings  by  grand  and  petit  Juries 
not  substituted  for  existing  Hawaiian  procedure  by  Newiand's 
resolution  of  1898;  United  States  v.  Gne  Llm,  ITS  U.  S.  467,  44  L. 
548,  20  Sup.  Ct  418,  botdlug  wife  and  minor  children  of  Chinese 
merchant  who  Is  domiciled  in  this  country  may  enter  without  cer- 
tificate mentioned  In  act  of  1884;  Pabst  Brewing  Co.  v.  Crenshaw. 
120  Fed.  148,  holding  Mo.  SesB.  Laws  1899.  p.  226;  |  6,  relative  to 
Inspection  of  beer,  does  not  apply  to  beer  manufactured  outside 
of  State  and  shipped  Into  It  for  sale  In  another  State;  St  Pan). 
M.  &  SI.  Ry.  Co.  V.  Western  Union  Tel.  Co.,  118  Fed.  S15,  con- 
struing contract  between  railroad  and  telegraph  companies  for  con- 
rtructlon  of  telegraph  line;  Tsol  Sim  v.  Dnited  States,  116  Fed. 
926.  holding,  under  act  November  3,  1893.  Chinese  woman  who 
lawfully  entered  country  before  enactment  of  any  exclusion  acts 
and  remained,  but  who  failed  to  obtain  required  certificate,  when 
she  was  thereafter  and  prior  to  arrest  married  to  citizen,  cannot 
be  deported;  United  States  v.  Hogg,  112  Fed.  912.  affirming  111 
Fed.  294,  holding  Ky.  Stat,  i  1684,  par.  3,  providing  that  officer 
may  at  any  time  after  return  day,  while  original  execution  still 
In  his  hands,  sell  any  property  tahen  In  virtue  thereof,  provided 
levy  made  before  return  day  does  not  change  common-law  rule 
that  levy  may  be  made  on  return  day;  In  re  Moore,  111  Fed.  149, 
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holding,  under  bankruptcy  act  18S8,  I  e3a.  Judgment  Imposing 
flue  for  violation  of  State  statute  not  provable  debt  whlcb  is  re- 
leased b^  discharge  in  bankruptcy;  Man  ley  t.  Tow,  110  Fed. 
247,  boldlng,  under  24  StaL  556,  |  4,  forfeiting  unearned  lands 
covered  bj  railroad  grants,  one  purcbasing  unearned  lands  from 
company  after  passage  of  act  not  entitled  to  protection  as  against 
actual  settler  under  bomestead  laws,  wbose  settlement  antedated 
sucb  purcbaee;  In  re  Sprecktes  Co.,  104  Fed.  882.  holding,  under 
26  StaL  613,  requiring  duty  on  materials  Imported  in  bond  for 
use  In  construction  or  equipment  of  vessels  to  be  paid  in  case  ves- 
sel employed  In  coastwise  trade  for  more  tban  two  moatbs  in 
any  one  year,  does  not  require  payment  of  duty  before  vessel  per- 
mitted to  engage  In  coastwise  trade  after  material  worn  out;  Rob- 
erta V.  Pacific,  etc.,  Co.,  104  Fed.  579,  upholding  Federal  Jurisdiction 
of  suit  by  plalntitF  who  Is  citizen  of  State  where  brougbt  against 
citizen  of  different  State  and  an  alien;  Robards  Tobacco  Co.  v. 
Franks,  103  Fed.  279,  holding  where  tobacco  manufacturer  after 
April  14,  1898,  placed  stamps  on  tobacco  at  rate  of  six  cents  per 
pound,  sucb  tobacco  remaining  In  fact  was  only  liable  to  three 
cents  per  pound  additional  under  war  revenue  act  of  1898,  g  3; 
United  States  t.  Burke,  99  Fed.  888,  boldlng  master  not  liable  to 
penalty  or  refusal  of  clearance  papers,  under  act  March  3,  1891, 
where  alien  seaman  who  is  one  of  crew  escapes  white  In  port  and 
master  Is  unable  to  secure  his  return  to  ship;  In  re  HIgglns,  97 
Fed.  7T8,  7TT,  boldJug  where  attachment  Is  sued  out  in  pending 
suit  upon  filing  of  affidavit  and  bond  as  required  by  State  stat- 
ute and  Is  levied  on  debtor's  property  wltbln  four  months  prior 
to  filing  of  bankruptcy  petition,  attachment  will  be  dissolved  If 
It  was  obtained  while  defendant  was  Insolvent;  Tanner  v.  Nelson. 
25  Utah,  237,  70  Pac.  988,  construing  Rev.  Stat.,  g  1856.  relating 
to  convection  called  by  superintendent  of  Instruction  to  receive 
bids  for  furiiisbing  school  books;  Fabor  v.  Green,  72  Vt.  118,  47 
AtL  392,  holding  Vt  SUt,  chap.  187,  does  not  delude  traffic  iq 
wood  alcohol. 

Syl.  5  (XII,  152).  Chinese  merchants  may  return  without  cet- 
tiflcate. 

Approved  In  United  States  v.  Tuck  Lee,  120  Fed.  982,  holding, 
under  25  Stat  4TT,  where  Chinese  laborer  holding  United  States 
labor  certificate  departed  from  United  States  at  point  other  than 
places  of  departure  prescribed,  without  p^mlssion,  and  thereafter 
re-entered  at  nondeslgnated  point,  In  absence  of  evidence  of  In- 
tention In  departing  he  was  subject  to  deportation;  United  States 
V.  Wong  Lung,  103  Fed.  784,  holding  where  Chinese  Is. shown  to 
have  been  member  of  mercantile  firm  In  this  country  for  seven 
years,  fact  that  he  has  lately  visited  China  and  returned,  there 
being  nothing  shown  as  to  manner  of  re-entry,  does  not  warrant 
deportation;  Mar  Bing  Quey  v.  United  States,  97  Fed.  679.  hold- 
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log,  nndiv  23  Stat  116,  117,  reqalrlng  CblDese  other  than  labor- 
txt  deslilDg  to  enter  United  States,  to  procure  certificate  from 
Cbineu  authorities,  vised  by  consular  representative  of  United 
States,  Chinese  unlawfully  permitted  to  enter  without  such  cei^ 
tlflcats  may  be  deported  without  regard  to  occupation  since  entry. 

Distinguished  In  United  SUtea  y.  Moy  Tim.  116  Fed.  653,  hold- 
ing lact  that  during  six  months  Immediately  following  passage 
of  Chinese  exclusion  act  of  1883,  appellants  were  merchants  Is 
not  conclusive  of  present  right  to  remain,  where  they  afterward 
left  country,  disposing  of  business,  and  without  any  proven  In- 
tention of  returning,  and  then  returned  and  engaged  In  business  as 
laborers. 

144  D.  S.  64-75,  36  L.  346,  BUTLER  v.  NATIONAL  HOME  FOR 
SOLDIERS. 

8yL  1  (XII,  1S2).    Removal  where  plalDdS  is  Federal  corporation. 

Approved  in  State  v.  rrost,  113  Wis.  648,  89  N,  W.  920.  hold- 
ing inFormatlon  In  equity  In  behalf  of  State  to  enjotn  Federal 
receive'  from  destroying  railroad  for  purpose  of  selling  materials 
composing  It,  pursuant  to  order  of  Federal  court.  Is  removable. 

Distinguished  In  Marrs  v.  Felton,  102  Fed.  778,  holding  where 
Federal  receiver  of  State  corporation  is  property  Joined  with  co- 
defendant  who  has  no  right  of  removal  and  suit  does  not  involve 
separable  controversy,  It  cannot  be  removed  by  receiver. 

SyL  2  (XII,  153).  Direction  of  verdict  on  opening  statement  of 
defense. 

Approved  In  United  States  v.  Dietrich,  126  Fed.  678.  directing 
acquittal  on  opening  statement  of  prosecution;  Lyman  v.  Kansas 
City,  etc.,  B.  R.  Co.,  101  Fed.  639.  holding  statements  by  counsel 
at  trial  disclaiming  any  purpose  of  bill  to  have  either  modified 
or  set  aside  a  proxy  binds  client. 
144  D.  a  76-82.  36  L.  352,  KENT  v.  LAKE  SUPERIOR  CANAL  CO. 

SyL  2  (XII,  153).    Foreclosure  by  trustee  binds  bondholders. 

Approved  in  Fletcher  v.  Ann  Arbor  R.  R.  Co.,  116  Fed.  481. 
holding  beneficiary  In  mortgage  deed  mad«  to  and  foreclosed  by 
tmstee  cannot  avoid  sale  after  confirmation  and  distribution  of 
proceeds  on  ground  that  property  bid  In  at  less  than  value  by 
syndicate,  of  which  receiver  making  sale  was  member,  where  no 
fraud  charged  against  trustee;  Bumsey  v.  People's  Hy.  Co.,  154 
Mo.  245.  55  S.  W.  624,  holding  bondholders  not  necessary  parties 
lo  suit  against  trustee  to  foreclose  mortgage-securing  bonds. 

Syl.  3  (XII,  1S3).  Priority  of  receiver's  certificate  recognized 
by  trustee. 

Approved  In  Pueblo  Trac.  &  E.  Co.  v.  Allison,  30  Colo.  341,  70 
Pac.  425,  holding  building  of  mile  of  road  in  order  to  save  for- 
C^tore  of  company's   privilege  of   using  streets,   not  such  over- 
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trbelmlng  neceaslty  where  application  did  not  allege  that  city 
would  enforce  forfeiture,  as  to  warrant  Issuance  of  receiver's  cer- 
tificates to  defray  cost  lien  prior  to  mortgage. 

Syl.  4  (XII,  ICiS).    Legal  conclusions  not  admitted  bj  demurrer. 

Approved  in  Crockett  v.  McLanaban,  109  Tenn.  S25,  72  S.  W. 
952,  holding  allegation  In  action  for  libel  as  to  want  of  probable 
cause  not  admitted  b;  demurrer. 

SyL  S  (XII,  163).    Belief  under  prayer  for  general  rell^. 

Approved  In  dissenting  opinion  in  London,  etc..  Bank  v.  Horton, 
126  Fed.  eOS,  majority  holding  In  action  by  mortgagee  vrho  baa 
purchased  property  at  foreclosure  sale,  to  cut  off  defendant's  right 
of  redemption,  court  may  decree  general  foreclosure  and  resale 
under  prayer  for  general  relief. 

144  U.  S.  e2-98,  36  L.  35S,  IN  RE  HEATH. 

SyL  2  (XII,  104).  Supreme  Court  —  Review  of  district  criminal 
appeals. 

Approved   In  Sinclair  v.   District  of   ColumbU,   192   D.   S.    19, 
24  Sup.  Ct  213,  denying  Supreme  Court's  Jurisdiction  to  review- 
criminal  Judgment  of  Court  of  Appeals  of  District  of  Columbia,  un- 
der District  Code,  S  233. 
144  U.  S.  97-101,  36'L.  860.  GORDON  v.  THIRD  NAT.  BANK. 

Syl.  1  (XII,  1S4).  Diverse  citizenship  first  questioned  in  Supreme 
Court 

Approved  in  People's  Tel.,  etc.,  Co.  v.  East  Tennessee  Tel.  Co., 
103  Fed.  21S,  holding  description  of  complainant  In  title  of  bill 
filed  by  resident  of  Tennessee,  as  duly  incorporated  under  lawa 
of  Kentuclcy,  Is  sufficient  allegation  of  complainant's  citizenship 
as  against  objection  first  raised  on  appeal,  though  there  is  no 
direct  averment  that  complainant  Is  citizen  of  diSereat  State  from 
that  of  defendant. 

Syl.  3  (XII,  154).    Extension  of  time  releasing  surety. 

Approved  in  Rosenbaum  v.  Hayes,  10  N,  Dak.  828,  86  N.  W, 
980.  applying  rule  to  factor's  lien. 

(XII,  104).    Miscellaneous. 

Cited  In  86  Am.  St.  Rep.  116,  note. 
144  U.  S.  104-119,  36  L.  363,  CAMDEN  v,  STUART. 

Syl.  1  (XII,  1S4).  Simulated  payments  for  stock  do  not  defeat 
creditors. 

Approved  In  Taylor  v.  Cummings,  127  Fed.  110,  holding  where 
members  of  firm  organized  corporation  and  exercised  good  faith 
In  accepting  vhluatlon  of  assets  fixed  by  bookkeeper,  fact  that  by 
reason  of  errors  In  bookkeeper's  statement  there  was  material 
overvnluatloo   does  not  render  stockholders  receiving  fully  paid 
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stock  (or  Interest  In  firm  liable  to  creditors  for  difference;  Strat- 
toD'i  Independence  ▼.  Dines,  126  Fed.  977,  holding  English  cor- 
poratloo  organized  to  take  over  mining  property  In  Colorado,  b^ 
BCle  owDbr,  wbo  conveyed  property  to  corporation  and  received 
■U  [Raued  stock,  except  seven  shares  which  were  allotted  to  seven 
other  persons  for  purpose  of  complying  with  EngllBh  law,  cannot 
<De  to  recover  damages  lor  false  representations  made  by  him 
totBgoclates  as  to  value  of  property;  Vermont,  etc.,  Co,  v.  Declez, 
*l^,  Co.,  135  CaL  S87,  87  Am.  St  Rep.  IGO,  67  Pac.  1060,  holding 
BlocUioIders   organizing  corporation  with   stocic  of  par   value  of 
1100,  fftio  by  oral  agreement  among  themselves,  had  paid-np  shares 
■wied  to  themselves  at  purchase  rate  of  ?20  are  liable  to  credit- 
ore  for  unpaid   balance   on    corporation's   Insolvency;    Fonche   v. 
Umihanta'  Nat.  Bank,  110  Ga.  841,  36  S.  B.  262,  holding  recital  in 
itock  certificate  that  shares  are  full  paid  and  noaaBeesBBble  does 
nol  protect  person  named  as  owner  from  liability  for  unpaid  sub- 
KTlption,  If  he  at  time  of  purchase  knew  subscription  was  due; 
State  Trust  Co.  v.  Turner,  111  Iowa,  670,  82  N.  W.  1031,  holding 
where  property  received  by  corporation  at  escesalve  valuation  In 
payment  for  shares  owner  of  such  stock  Is  liable  to  creditors  for 
dlfTerence  between  true  value  of  property  and  face  value  of  stock; 
Moore  V.  Universal  Blev.  Co.,  122  Mich.  61,  80  N.  W.  1019.  hold- 
ing stockholder's  liability  cannot  be  evaded  by  putting  In  property 
which  IB  exchanged  for  stock  at  price  In  excess  of   real  value 
or  by  issuance  of  fully  paid-up  stock;  Cbrlsman,   etc..   Banking 
Co.  V.  Independence  Mfg.  Co.,  168  Mo.  643,  68  S.  W.  1028,  hdld- 
Ing  snbBcriber  to  corporate  stock  that  has  not  been  fully  paid  up 
cannot,  by  any  device  or  arrangement  with  company,  Its  officers 
or  Btockbolders,  surrender  stock  to  company  and  be  released  from 
liability  for  amount  unpaid  on  such  etock. 
SjL  4  (XII,  165).    Presumptions  In  favor  of  master's  conclusions. 
Approved  In  Columbus,  S.  &  H.  R.  R.  Co.   Appeals,  108  Fed. 
218;  Talntor  v.  Franklin  Nat  Bank  of  New  York,  107  Fed.  827, 
and  Fidelity,  etc..  Co.  v.  St  Matthew's  Sav.  Bank,  104  Fed.  890. 
all  reaffirming  rule;  Buckingham  v.  Bstes,  128  Fed.  587,  applying 
rule  where  trial  court  affirmed  findings  of  master  on  accounting  of 

(XII,  154).    Miscellaneous. 

Cited  In  Stuart  v.  Peyton,  97  Va.  821,  824,  34  8.  El  700,  701, 
as  to  history  of  case. 

144  U.  B.  119-126,  86  L.  368,  DACA8SAGNH  v.  CHAPUIS. 

SyL  1  (XII,  155).    Injunction  intended  for  preventive  relief. 

Approved  in  Black  v.  Jackson,  177  U.  S.  361,  44  L.  806.  20  Sup. 
Ct  6S2,  denying  mandatory  Injunction  to  prevent  tresposi  on 
bomestead  entry. 
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Syl.  2  (XII,  1S5).  Bvlctloa  —  EqulUble  relief  —  Establishmrat 
of  legftl  tiUe. 

Approved  In  Abrabam  v.  Caeey.  179  U.  B.  217.  218,  219,  4E>  L. 
IDS,  leo,  21  Sup.  Ot  &1,  as  to  queetton  of  res  aajudlcata  of  Judg- 
ment In  prindpal  case:  Cosmos  Exploration  Go.  t.  Gray  Eagle 
OH  Co.,  112  Fed.  d.  Holding  averments  In  biU  to  determine  title 
or  rigbt  of  possession  hj  one  out  of  possession  tbat  d^endant 
bas  drilled  oil  wells  on  land,  and  la  taking  oil  therefrom,  against 
wblcb  Injunction  Is  aslced,  make  bill  demmrable  as  In  effect  on 
Injunction  bill. 

Sji.  S  (XII.  1S6).    Us  pendens. 

Approved  III  Wells  v.  Goss,  110  La.  8GS,  31  So.  473,  holding  pur- 
chaser pending  litigation  acquires  no  title. 

144  D.  S.  128-130,  36  L.  371,  TBIFP  v.  SANTA  B08A  STREET 
R.  E. 

SfL  2  (XII,  156).    Waiver  of  citation  on  appeal 

Approved  in  McFadden  v.  Mountain  View  Mln,  &  MIU.  Ca,  97 
Fed.  072,  holding  rule  36  of  Circuit  Court  of  Appeals  for  ninth 
circuit,  providing  for  holding  Of  September  term  at  Seattle,  and 
tbat  all  appeals  for  district  of  Washington  shall  be  heard  at 
Seattle  term,  unless  parties  stipulate  otherwise,  making  of  cita- 
tion Issued  In  September  after  Seattle  term  returnable  at  San 
Francisco  is  waived  by  stipulation  that  cause  be  heard  at  San 
Francisco, 

144  U.  S.  130-1S4.    Not  cited. 
144  U.  S.  154-173.  36  L.  884,  UNITED  STATES  r.  BUDD. 

Syr.  1  {XII.  167),    Proof  of  frand  to  cancel  land  patent 

Approved  In  Dnlted  States  v.  Clark,  126  Fed.  778,  refusing  to 
set  aside  patent  for  public  lands  for  fraud;  United  States  v.  Detroit 
Timber  &  Lumber  Co.,  124  Fed.  398,  899,  400,  holding  fact  that 
lumber  company  had  loaned  money  to  enable  persons  to  enter 
timber  lands  !n  expectation  that  entrymaa  would  sell  It  lands 
becaose  It  bad  only  mill  In  vicinity,  does  not  render  entrieo  In- 
valid for  fraud  where  there  was  no  agreement  for  sale  prior  to 
entries;  Grey  v.  Morris,  etc.,  Dredging  Co..  64  N.  J,  Bq.  570,  55 
Atl.  65,  applying  rule  In  action  by  State  to  annul  lease  of  lands 
under  water  on  ground  that  defendant  was  not  owner  of  shore 

Syl.  B  (XII,  ISS).  Timber  act  of  1883  —  Character  of  land  when 
patented. 

Approved  In  Thayer  v.  Spratt,  189  U.  S.  350,  23  Sup.  Ct  57S. 
47  L.  848,  reaffirming  mle;  Whitney  v.  Spratt.  25  Wash.  67.  64 
Pac.  920,  holding,  under  20  Stats.  89.  providing  for  sale  of  timber 
lands  ruling  by  commissioner  of  general  land  office  that  laada 
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which  were  ctilefly  valuable  for  timber  at  time  of  entry,  but  wblcb 
eonld  be  coltlvated  after  removal  of  timber,  were  not  purchasable 
nader  act,  was  erroneons. 

S7L  6  (XII,  ISS).  Departmenfa  decIsloD  as  to  character  of  land 
coDClnslve. 

Approved  in  King  v.  McAndrews,  111  Fed.  865,  holding  land 
department  had  Jurisdiction  to  bear  and  determloe  claims  of 
homesteaders  and  townslte  claimants  to  land  described  In  Dak. 
act  bfarch  7,  18SS,  under  act  of  Congress  of  March  2,  1889,  and 
to  Issae  patents  therefor;  James  v.  Germanla  Iron  Co.,  107  Fed. 
GOl,  holding  one  who  would  attack  land  patent  for  mistake  of 
fact  must  plead  and  prove  evidence  before  department  from  which 
mistake  resulted,  particular  mistake  tbat  was  made,  aud  fact  tbat 
if  It  had  not  been  made  patent  would  not  have  Issued;  Deweeee 
V.  Smith,  loe  Fed.  446,  holding  decision  of  comptroller  of  currency 
as  to  times  and  amounts  It  Is  necessar]'  to  collect  from  bank 
atockholders  to  pay  bank's  debts  Is  not  collaterally  attackable^ 

Distinguished  In  Emmons  v.  United  States,  103  Fed.  773,  holding 
In  action  nnder  act  of  June  16,  1880.  to  recover  from  United  States 
money  paid  by  plalntifTa  assignor  tor  lands  entered  under  timber 
act  on  ground  that  entries  subsequently  canceled  by  department 
on  ground  tbat  lands  not  subject  to  entry  as  timber  lands,  answer 
alleging  tbat  entries  canceled  because  not  made  In  good  faltb 
states  good  defense. 

(XII.  157).     Miscellaneous. 

Cited  in  Grey  t.  Morris,  etc..  Dredging  Co.,  S4  N.  3.  Eq.  EiS9,  55 
Atl.  61,  to  point  that  bill  in  equity  by  State  to  annul  patent  Is  usual 
procedure. 

Hi  V.  a.  173-197,  36  L.  390,  BRBSHAM  v.  GBRMAN-AMBRICAN 
BANE. 

S7I.  1  (XII,  159).  Municipal  power  to  borrow  —  Issuance  of 
negotiable  bonds. 

Approved  In  Coquard  v.  Oquawka,  192  III  364,  61  N.  E,  662,  hold- 
ing power  of  municipality  to  Issue  new  negotiable  bonds  having 
Incidents  of  commercial  paper,  to  take  place  of  former  Issue,  not 
implied  merely  from  power  originally  conferred  authorizing  such 
former  Issue;  Lawrey  v.  Sterling.  41  Or.  S28,  69  Pac  464,  holding 
Lavs  1898,  p.  34,  f  1,  authorizing  mortgage  of  realty,  gives  ad- 
ministrator power  to  execute  promissory  note  for  loan. 

Distinguished  in  Washington  Co.  v.  Williams,  111  Fed.  806,  bold- 
log  county  bonds  whlcb  acknowledge  indebtedness  In  certain  sum 
and  promise  to  pay  same  to  payee  or  bearer  from  special  fund  to  be 
raised  by  annual  levy  of  specified  tax,  are  not  negotiable  bonds; 
Klamath  Falls  v.  Sachs,  35  Or.  337,  339,  341,  76  Am.  St  Rep.  504, 
505.  507,  67  Pac  333,  334,  holding  power  granted  to  municipality  to 
Iwae  bonds  for  specific  purpose  implies  power  to  make  such  bonds 
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negotiable  In  form  and  character;  National  Life  Ins.  Co.  v.  Mead, 
13  a  Dak.  44,  79  Am.  St.  Rep.  879,  82  N.  W.  79,  holding  Laws  1890, 
chap.  37,  art  6,  |  1,  providing  that  conncll  shall  have  power  to 
borrow  money  on  city's  credit  for  mnnlclital  purposes  and  Issue 
bonds  therefor,  confers  power  to  Issne  refnndJBg  bonds. 

144  U.  a  187,  36  L.  403,  RICE  t.  SANGER. 
S7I.  1  (XII,  160).    Supreme  Court  — Review  of  State  Judgment 


Approved  In  Bogy  v.  Dangherty,  184  D.  S.  696,  46  L.  763,  22  Sup. 
Ct.  938,  reaffirming  rule;  Morgan  v.  Thompson,  124  Fed.  205,  holding 
Judgment  of  United  States  Court  of  Appeals  In  Indian  Terrltoiy 
which  reverses  Judgment  of  luf^or  court  and  remands  for  fur- 
ther proceedings.  Is  not  final  Judgment  reviewable  In  United  St&tes 
Court  of  Appeals. 

144  D.  S.  1»S~202.    Not  cited. 

144  tJ.  S.  202-208,  86  L.  405,  COLUMBIA  R.  B.  Co.  T.  HAW- 
THORNE. 

Syl.  1  <XII,  161).    Time  for  request  for  nonsuit 

Approved  In  Fulkerson  v.  Ghlsna  MIn.,  etc..  Imp.  Co.,  122  Fed. 
784,  bolding  exception  to  order  overruling  motion  for  nonsuit  Is 
waived  by  subsequent  Introduction  of  evidence  by  defendant; 
Slgafus  V.  Porter,  179  U.  S.  121,  45  L.  116,  21  Sup.  Ct.  36,  holding 
where  defendant  Introduces  evidence  after  motion  to  dismiss,  be 
cannot  aselgn  refnsal  to  dismiss  as  error;  Bsrabasz  v.  Rabat,  Ul 
Md.  59,  46  Atl.  339,  and  M'Crea  v.  Parsons.  112  Fed.  918.  both  hold- 
ing motion  for  judgment  made  by  defendant  at  close  of  plalntlfTs 
evidence  and  overruled  la  waived  unless  it  Is  renewed  after  de- 
fendant has  Introduced  his  evidence;  Bopp  r.  New  York,  etc, 
Transp.  Co.,  177  N.  Y.  36,  60  N.  E.  123,  holding  where  on  trial  of 
action  for  negligence  of  two  defendants,  one  of  them  moves  for 
nonsuit,  and,  on  denial,  excepts  thereto,  but  puts  In  evidence  and 
again  makes  motion  and  on  Its  denial  cross-examines  codelendont'a 
witnesses  to  show  bis  lack  of  responsibility,  refusal  to  grant  non- 
suit Is  waived. 

Syl.  2  (XII,  162).    Repairs  after  accident  as  evidence  of  neglU 

Approved  in  Southern  Pac.  R.  R.  Co.  T.  Hall,  100  Fed.  768,  fol- 
lowing rule;  Waterbury  v.  Waterbnry  Traction  Co.,  74  Conn.  167, 
50  Atl.  9,  applying  rule  In  action  by  town  against  street  railroad 
to  recover  amount  of  Judgment,  town  had  been  compelled  to  pa^ 
for  personal  Injuries  caused  by  defective  highway  where  defect 
alleged  to  have  been  caused  by  defendant's  negligence  Id  taking 
down  railing;  Georgia  So.  Ry.  Co.  v.  Carttedge,  116  Ga.  166,  42  S.  B. 
400,  applying  role  where  railway  mall  clerk  woi  Injured  by  mail 
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grab;  Holt  t.  SpokaDe,  etc.,  fty.  Co.,  3  Idaho,  71S,  33  Fac.  43,  apply- 
ing rale  irbeie  well  filled  up  alter  child  injured  by  fatUng  In;  Myera 
V.  Lamber  Co.,  129  N.  C.  2EJ5,  39  S.  E.  961,  bolding  In  acUon  by 
employee  lor  Injuries  alleged  to  have  been  caused  by  negligent 
■nangeinent  ol  machinery,  evidence  that  after  accident  tnacblnery 
nu  moTed  to  another  part  of  room  la  Incompetent;  Baran  t.  Beading 
Iran  Co.,  202  Pa.  St  285.  SI  AU.  080.  holding  In  action  for  Injuries 
cinged  by  explosion  of  boiler  alleged  to  be  Improperly  supported, 
aad  Imprudently  allowed  to  cool  while  connected  wltb  boilers  In 
operatloD,  evidence  that  replacing  holler  was  diS^'ently  supported 
and  boilers  thereafter  disconnected  while  cooling  Is  Inadmissible; 
Morancy  v.  Hennessey,  24  E.  I.  209,  52  Atl,  1023,  applying  principle 
Inaction  by  employee  for  Injuries  caused  by  machinery;  Ballrond 
T.  Wyatt,  104  Tenn.  434,  78  Am.  St.  Hep.  927,  58  S.  W.  309,  applying 
nile  In  action  against  railroad  for  Injuries  caused  by  defect  In 
depot  platform;  Virginia,  etc..  Wheel  Co.  v.  Cbalkley,  08  Va,  64, 
34  S.  E.  076.  applying  rule  In  action  by  servant  for  Injuries  caused 
by  alleged  defects  In  machinery;  Carter  v.  Seattle,  21  Wash.  590, 
SO  Pac.  501,  holding  fact  tbat  city  fllled  np  excavation  In  sidewalk 
after  accident  cannot  be  considered  In  determining  city's  negligence 
In  permitting  sidewalk  to  remain  in  dangerous  and  unsafe  con- 
dition. 

144  O.  S.  209,  38  I..  407,  BED  RIVBB  OATTLB  CO.  T.  SULLY. 
SyL  1  (Xll,  162).    Error  dependent  on  matter  not  in  record. 
Approved  In  Lincoln,  etc.,  Mln.  Co.  r.  Hendry,  9  N.  Mex.  156, 
SO  Pac.  332,  reaffirming  mle. 
144  V.  S.  210-224.    Not  cited. 

14*  U.  a  224-238.  36  L.  414,  POPE  MFG.  CO.  v.  GOBMULLI. 
SyL  1  <X1I,  103).    Contracts  against  pnbllc  policy. 
Approved  in  Washington  Irr.  Co.  v.  Krutz.  119  FedL  287,  holding 
where  Irrigation  company's  officers  offered  to  convey  land  to  register 
of  land  office  In  consideration  of  services  before  land  department, 
which  he  declined  while  In  office,  and  after  expiration  of  term  he 
rendered  nominal  services  for  company,  upon  which  offer  was  re- 
newed and  accepted,  last  agreement  was  void  as  against  public 
policy. 
SyL  4  (XII,  164).    Specific  performance  Is  discretionary. 
Approved  In  Newton  v.  Wooley,  105  Fed.  545,  546,  refusing  specUc 
performance  of  contract  for  sale  of  stock  in  corporation  where  con- 
tract IB  unconscionable. 

SjL  6  (Xn,  161).    Specific  performance  of  licensee's  contract  not 
to  dlipote  patent 

DlBtlng'nlshed  In  Consolidated  Rubber  Tire  Co.  v.  FInley  Bubtwr, 
^  Co.,  lis  Fed.  637,  bolding  one  who  obtained  exclusive  rights 
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under  patent  by  license  tn   which  be  acknowledged  Its  validity. 

whfcb  rights  he  bas  sold  to  another  for  valnable  consideration.  Is 

estopped  to  deny  validity  of  patent 

144  n.  S.  238-24&    Not  cited. 

144  V.  8.  24S-2H,  80  L.  ^3,  POPE  MFO.  GO.  T.  OOBHULLT. 

SyL  S  (XII.  leS).  Patents — Essentials  of  assignment  to  permit 
anlt  by  assignee. 

Approved  In  Mllwsukee  Carv.  Co.  v.  Bmnswlck.  etc.,  Co..  126 
Fed.  182,  holding  Instniment  granting  exclusive  right  to  manutac 
tare,  use  and  sell  machine  for  which  grantor  has  applied  for 
patent,  and  containing  agreement  to  also  assign  a  like  right  In  any 
other  machine  for  which  grantor  may  procure  patent  does  not 
constltnte  assigninent  of  patent  granted  on  subsequent  applica- 
tion which  will  support  siilt  by  grantee  for  Infringement;  Schler 
Carriage  Co.  v.  Dlere,  etc.,  Co.,  113  Fed.  287,  holding  Instrument 
by  which  patentee  conveyed  to  corporation.  Its  aesiguB  snd  legal 
representatives  exclusive  right  to  manufacture  and  sell  patented 
article  in  the  United  States  tar  full  term  for  which  patents  are 
granted,  Is  an  assignment  granting  all  patentee's  rights  and 
authorizes  grantee  to  sue  for  infringement  fn  own  name  alone. 

144  V.  8.  254^260,  36  L.  428,  POPE  MFG.  CO.  v.  GORMULLY 
MFG.  CO. 

Syl.  1  (XII,  1G5).     Patent  void  for  want  of  novelty. 

Approved  In  Dowaglac  S:fg.  Co.  v.  Brennan,  118  Fed.  147,  hold- 
ing Eoyt  patent  No.  44C.230,  for  improvement  In  grain  drUls,  not 
infringed  by  Christian  &  Munn  patent  No.  497,864. 
144  D.  S.  260-263.     Not  cited. 
144  U.  S.  263-310.  36  L.  429.  LOGAN  v.  UNITED  STATES. 

Syl.  1  (XII,  165).  Constitutional  right  of  protection  to  marshal's 
prisoner. 

Distinguished  In  Earem  v.  United  States.  121  Fed.  2M,  holding 
Rev-  Stat.,  {  550S.  punishing  conspiracy  to  Injure,  oppress  or  In- 
timidate any  citizen  in  free  exercise  of  right  secured  by  Federal 
constitution  or  laws,  is  not  appropriate  legislation  for  enforcement 
of  Fifteenth  Amendment. 

Syl.  3  (XII,  168).    Congressional  exercise  of  general  power. 

Approved  In  &Iotea  v.  United  States,  ITS  U.  S.  462,  44  L.  1151,  20 
Snp.  Ct.  995,  upholding  Rev.  Stat.,  i  5S08,  punishing  conspiracy 
to  Injure  or  Intimidate  any  citizen  In  free  exercise  of  constitutional 
or  statutory  rights  or  privileges;  Boske  v.  Comlngore,  177  U.  S. 
468,  44  I^  850,  20  Sup.  Ct.  TOo,  holding  under  Rev.  Stat.,  |  161, 
secretary  of  treasury  could  make  regulation  that  records  In  offices 
of  collectors  should  be  in  their  custody  and  control  for  purposes 
relating  to  collection  of  revenue  only. 
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8;l  6  (XII,  106).    Constitutional-  tlKhts,  bow  protected. 

Approved  la  Keretn  t.  United  Btatee,  121  Fed.  257,  holding 
Rev.  Stat.,  I  &508,  punlsblng  conspiracy  to  Injure,  oppress  or  In- 
timidate an;  citizen  in  free  exercise  of  rlgbt  secured  by  Federal 
ConBlitutlon  or  laws,  Is  not  appropriate  legislation  for  enforcement 
of  f'lfteentb  Amendment;  Lackey  t.  United  States,  107  Fed.  116, 
boldlns  void  Rev.  StaL,  |  5507,  punlsblng  person  wbo  prevents, 
hinders,  controls  or  intimidates  anotber  from  exercising  rigbt  of 
suffrage  to  whom  that  right  is  guaranteed  by  Fifteenth  Amend- 
ment; reversing  99  Fed.  961,  968,  holding  Indictment  snfficlent,  un- 
der Rev.  6tat.,  f  5G0S,  which  charges  defendants  with  conspiring 
to  injure,  oppress,  threaten  or  Intimidate  certain  colored  men  in 
exercise  of  tbelr  right  to.Tste,  to  which  they  were  legally  enti- 
tled, on  account  of  their  race  or  color. 

BfL  a  (XII,    166).    ConsoUdstlon   of  Indictments. 

Approved  In  Haynes  t.  United  States,  101  Fed.  818,  reafflrm- 
b^  mie. 

Syl.  10  (XII,  107).     Discbarge  of  Jury  not  Jeopardy. 

Approved  In  United  States  v.  Jim  Lee,  123  Fed.  742,  and  State 
r.  Costello,  29  Wash.  369,  69  Pac.  1100,  both  reaffirming  rule. 

Sjl.  12  (XII,  167).  Adoption  of  State  laws  as  to  competency  of 
wttnesses  —  Crimes. 

Approved  In  Dreyer  v.  Illinois,  187  U.  S.  86,  23  Sup.  Ct  33,  47 
L.  sa,  resfflrming  mle;  Wlthsup  v.  United  States,  127  Fed.  534, 
boldlng  prosecution  for  perjury  In  Federal  conrt  In  Colorado,  court 
cannot  take  Judicial  notice  of  genuineness  of  signatures  to  papers 
flled  In  other  cases,  though  part  of  its  own  records,  for  purpose 
of  admlsBlon  as  standards  of  comparison;  Allen  v.  Clark,  120  Fed. 
740,  sfflrming  J14  Fed.  376,  holding  Hev.  Stat,  f  S16.  providing 
tbat  party  recovering  Judgment  in  common-law  cause  In  Federal 
court  shall  be  entitled  to  similar  remedies  on  same  as  are  provided 
in  Uke  canse  by  State  laws,  does  not  apply  to  flne  In  criminal 
ease;  United  States  v.  Davis,  103  Fed.  466,  holding  after  Juror 
accepted  by  both  sides  and  has  taken  bis  seat  in  the  box  he  may, 
upon  announcing  himself  as  feeling  disqnallBed  to  act  Impartially, 
before  being  sworn,  be  directed  by  court  to  stand  aside;  dissent- 
ing opinion  In  Wolfson  v.  United  States,  102  Fed.  145,  majority 
boldhig,  under  20  Stat  30,  one  of  two  defendants  Jointly  indicted 
and  tried  may,  at  bis  own  request,  be  examined  as  witness  by 
government. 

SyL  14  (XII,  107).  Conviction  does  not  eztra-terrltorlally  dls- 
qnallfy  witness. 

Approved  In  Palmer  v.  G.  B.,  etc..  By.,  113  Iowa,  448,  85  N.  W. 
1%  holding  witness  cannot  be  Interrogated  as  to  previous  con- 
viction In  anotber  jurisdiction;  Missouri,  etc..  By.  v.  De  Bord,  etc., 
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21  Tex.  CIt.  702,  53  8.  W.  693,  boldlng  wltaess  In  clvtl  case  cannot 
be  trnpenclied  by  Introdnclng  record  of  hla  couTlctlon  of  fdony 
In  another  territory. 

SyL  IS  (XII,  168).  Pardoa  after  aenteoce  served  —  Dlaqnaliflca- 
tlon  of  wltnesB. 

Approved  to  Fltzpatrlck  y.  United  States,  178  U.  S.  307,  44  L. 
1080,  20  3up.  GL  946,  holding,  onder  jadlclary  act  of  1891,  convlctloD 
for  murder  Is  "  conviction  of  capital  crime,"  thougti  Jury  qualify 
verdict  hj  adding  words   "  without  capital  punishment." 

Sjl  17  (XII,  168).    Furnishing  list  of  witnesses  to  accused. 

Approved  In  Bird  v.  United  States,  187  U.  8.  12«,  23  Sup.  Ct. 
45,  47  L.  104,  boldlng  where  witness  for  prosecution  Is  designated 
on  Indictment  and  list  of  witnesses  given  to  defendant  by  maiden 
name,  which  was  name  by  which  she  was  known  at  time,  thoogb 
she  had  been  married  and  divorced  and  had  sulMequently  borne 
name  of  another  man,  she  is  compet^it  witness. 

(XII,  165).    Miscellflneous. 

Cited  In  United  SUtes  v.  Eberhart,  127  Fed.  2S6,  to  point  tbat 
there  Is  a  peace  of  the  United  States;  In  re  Lalng,  127  Fed. 
216,  to  point  that  Federal  courts  will  award  habeas  corpus  to 
bring  parties  before  them,  where  they  are  imprisoned  under  State 
Judicial  proceedings,  to  determine  whether  or  not  parties  should 
be  released  from  further  Imprlaonment;  United  States  v.  Morris, 
125  Fed.  322,  holding  conspiracy  to  prevent  negro  citizens  from 
exercising  right  to  lease  and  cultivate  land,  because  they  are 
negroes,  Is  within  Rev.  Stat,  |  6508;  Watson  v.  The  State,  116  Oa. 
611,  43  S.  B.  34,  holding  under  Indictment  for  murder  accused  may 
be  convicted  of  statutory  oSense  of  shooting  at  another, 
144  U.  8.  310-323,  36  L.  445,  UNITED  STATES  v.  8ANGE8. 

Syl.  8  (XII,  168).  Supreme  Ckiurt's  appellate  JurtsdlcUon  Is  statu- 
tory. 

Approved  In  dissenting  opinion  In  State  v.  Thayer,  158  Mo.  60, 
61.  6S.  68  a  W.  13,  14,  16,  majority  boldlng  appeal  lies  for  defend- 
ant from  conviction  for  misdemeanor  In  criminal  court  of  Jack- 
ion  county  on  Information. 

Syl.  5  (XII,  168).  Supreme  Court  —  Habeas  corpus  from  terri- 
torial courts. 

Approved  In  Sinclair  v.  District  of  Columbia,  192  U.  S.  19.  24 
Sup.  Ct  213,  boldlng  under  Code  of  District,  g  233,  Supreme  Court 
has  no  Jurisdiction  to  review,  on  writ  of  error.  Judgment  of  Court 
of  Appeals  of  District  ot  Columbia  In  criminal  case. 

Syl.  6  (XII,  169j.     Government  cannot  appeal  In  criminal  case. 

Approved  In  LonlnvUIe  Trust  Go.  r.  Knott,  191  U.  S.  236,  hold- 
ing Supreme  Goun  need  not  consider  Itself  bound  as  to  question  of 


IzcJbyCoOgIC 


23  Notes  on  C.  S.  Reports.         144  U.  S.  323-3n 

jarlBdIctton  because  It  may  bave  exercised  InrisdlctiOD  In  &  case 
wben  qnestlon  might  bave  been  raised  bnt  passed  snb  slloitlo; 
Stale  v.  Rldenbangb,  5  Idaho,  713,  61  Pac.  751,  holding  State  cannot 
appeal  tioia  Jodgment  dismissing-  prosecution  for  misdemeanor 
on  demnrrer  to  complaint;  Portland  v.  Erlckson,  39  Or.  9,  62  Pac. 
ras,  holding  HIU'B  Anaot  Laws,  i  583,  do  not  give  State  or  munici- 
pality rigbt  to  appeal  or  writ  of  review  from  judgment  of  acquittal; 
Murphy  v.  Massacbusetts,  177  U.  S.  109,  44  L.  714,  20  Sup.  Ct  filO, 
Bigneado. 
144  U.  S.  323-371,  36  L.  450,  O'NEII,  y.  VERMONT. 

8;L  3  (XII,  169).  Consolidation  of  offenses  depends  on  State 
practice. 

Approved  in  BUss  v.  United  States,  105  Fed,  609,  holding  counter- 
fettlng  of  notes  at  different  times,  althougb  all  apparently  of  tbe 
same  series  and  printed  from  same  plate,  constitute  distinct 
offenses,  so  tbat  conviction  of  one  not  bar  to  prosecution  for  other; 
State  V.  Baker,  105  La.  378,  29  So.  942,  holding  when  city  ordinance 
makes  each  day's  continuance  of  nuleance  separate  offense,  one 
convicted  of  separate  offenses  on  SQCcesalve  days  cannot  set  aside 
•ententes  by  certiorari. 

SyL  4  (XII,  170).  Cruel  punishment — Federal  question  not  in 
brief. 

Approved  in  Cass  County  v.  Gibson,  107  Fed.  367,  holding  gen- 
ial exception  to  court's  refusal  to  give  requested  Instructions 
presents  no  question  for  review. 

Sfl  5  (XII,  170).    Eighth  Amendment  Inapplicable  to  States. 

Approved  in  Maxwell  v.  Dow,  176  D.  S.  597,  44  I^  603,  20  Sup.  Ct. 
45G,  apholding  Utah  statute  providing  for  Jury  of  eight  In  criminal 
cases  not  capitsL 

SyL  e  <XII,  170).    Federal  question  —  Consignment  0.  O.  D. 

Approved  in  Iowa  v.  American  Express  Co.,  118  Iowa,  430,  451, 
{Q  N.  W.  67,  holding  where  liquor  is  shipped  by  express  into  this 
State  C,  O.  D.,  express  company  becomes  agent  of  consignor  for 
purpose  of  affecting  Illegal  sale  In  this  State;  Sims  v.  Norfolk,  etc., 
B.  B.  Co.,  130  N.  C.  657,  41  S.  E.  673.  holding  when  sewing  machine 
shipped  Into  State  on  bill  of  lading  to  be  delivered  to  consignee 
upon  payment  of  purchase  money  It  may  be  levied  on  by  sberlff 
before  delivery  to  consignee  for  failure  to  pay  license  tax  under 
Acts  1901,  chap.  9,  f  52  (reversed  in  191  U.  S.  441);  State  of  Louisi- 
ana V.  McAdams,  106  La.  730,  31  So.  192,  arguendo. 

Distlngnlshed  In  Norfolk,  etc..  By.  Co.  v.  Sims,  191  U.  S.  448, 
449,  holding  where  article  shipped  in  original  package  to  person  In 
another  State,  to  be  there  delivered  on  payment  of  agreed  price, 
sellCT  cannot  be  aabjected  to  license  tax  in  latter  State  (reversing 
130  N.  C.  566). 

VoLHI  — IB 
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SyL  7  (XII,  170).    Review  of  State  declaloo  —  Federal  qu?«tlon. 

Approved  In  State  v.  JudgeB,  105  I<a.  S35,  aee  29  So.  883,  holding 
Supreme  Conrt  on  second  appeal  has  no  JurlBdlctlon  where  on 
second  trial  case  tried  on  Issues  Independent  of  constitutional 
question. 

DletlngulHhed  In  United  SUtes  v.  Adams  Bxp.  Co.,  119  Fed.  214. 
boldtng  where  liquors  are  delivered  to  carrier  for  delirery  to  con- 
signee on  payment  of  price,  title  passed  to  consignee  on  delivery 
to  carrier  and  carrier  not  guilty  of  selling  liquor  without  license. 

(XII,  169).    Miscellaneous. 

Cited  In  SUte  v.  Broeder,  90  Mo.  App.  170,  holding  under  act 
May  4,  1899,  each  and  every  sale  of  package  of  beer,  not  having 
upon  It  certificate  of  Inspection.  Is  violation  of  statute;  Territorr 
T.  Ketcbum,  10  N.  Mex.  T23.  65  Fac.  171,  to  dissenting  opinion. 
144  U.  S.  371-304,  36  L.  469,  THB  BLUE  JACKET. 

Syl.  4  (XII.  170).  Absence  of  lookout  not  contributory  to 
collision. 

Approved  In  The  Nettle  Qutll,  124  Fed.  671,  reaffirming  rule;  The 
Pilot  Boy,  115  Fed.  875,  holding  steamer  having  no  lookout  other 
than  pilot  not  liable  for  collision  with  schooner  which  changed  her 
course;  The  Elk,  102  Fed.  698,  holding  tug  not  liable  to  contribute 
to  damages  caused  bj  collision  In  which  tow  was  In]u^e^l,  because 
she  failed  to  keep  proper  lookout,  where  she  was  not  otherwise  In 
fault,  and  omission  did  not  contribute  to  coiitsion. 

Distinguished  in  The  George  W.  Roby,  111  Fed.  612,  holding 
steamer  without  lookout,  going  up  lake  In  dense  fug  without 
slackening  speed  on  bearing  another  vessel's  signals,  liable  for 
collision. 

Syl.  S  (Xll,  171).  Collision  —  Failure  to  reverse  In  extremis  not 
fault. 

Approved  In  The  Columbia.  109  Fed.  669,  determining  liability  for 
collision  between  ship  and  bark,  both  in  tow  of  tug  on  separate 
lines;  Rosa  v.  Merchants',  etc,  Transp.  Co.,  99  Fed.  793,  determining 
liability  for  collision  between  steamer  sad  anchored  scow,  whicb 
was  one  of  string  which  tide  bad  swung  across  channel  on  dark 
Dight. 
144  U.  S.  304-407.  36  L.  479,  WATERMAN  T.  BANKS. 

Syl.  3  (XII,  171).    When  time  la  of  essence  of  contract 

Approved  In  Woods  v.  M'Graw.  127  Fed.  917,  applying  rule  to 
option  contract;  Idaho  Gold  Min.  Co.  v.  Union  Min.,  etc..  Co.,  5 
Idaho.  110,  121,  47  Fac.  98,  09,  applying  rule  to  option  to  purchase 
mining  claim;  Trlpler  v.  Campbell,  22  R.  I.  266,  47  AU.  886,  deter- 
mining that  deed  absolute,  by  contemporaneous  agreement  became 
mortgage;  dissenting  opinion  tn  KaufTman  r.  Baeder,  108  Fed.  188, 
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majority  holding  where  nine  parties  screed  to  pay  certain  anm 
tot  A'a  stock  and  A  agreed  to  dellvei  atock  when  they  paid  ptlc«, 
deposit  of  atock  In  Iwnk  In  city  where  contract  made  forty  days 
prior  to  day  named  Is  sufficient  offer  of  performance! 

Olstloguiahed  In  Kanffmao  ▼.  Reader,  108  Fed.  181,  holding  where 
parUes  agreed  to  pay  certain  snm  for  A*a  stock  and  A  agreed  to 
deliver  It  when  they  paid  price,  deposit  of  stock  In  bank  in  clt? 
where  contract  made  Is  reasonable  offer  of  performance. 

SyL  4  (XII,  171).  Withdrawal  oC  offer  limiting  time  for 
acceptance. 

Approved  In  Richard  t,  Taylor,  122  Fed.  936,  holding  where  after 
negotiations  Cor  sale  of  timber  defendant  executed  contract  of  sale 
and  deposited  It  with  bank  with  instructions  to  return  If  specified 
ntm  not  paid  by  complainants  by  certain  day,  and  contract  re- 
tarned  on  expiration  of  time,  complainant  could  not  thereafter  de- 
posit money  and  demand  conveyance. 

8;L  5  (XII,  171).  Time  of  essence  of  contcact— Nature  of 
property. 

Approved  in  Kentucky  DlstlUerlea,  etc.,  Co.  t.  Warwick  Co.,  lOB 
Fed.  282,  holding  in  contract  for  sale  of  distillery  and  quantity  of 
vblsliy,  time  was  of  eaaence  of  contract;  Clark  t.  American,  etc., 
Mln.  Co.,  28  Mont  478,  72  Pac.  9S1,  applying  rule  to  optional  con- 
tract for  purchase  of  mine. 

141  U.  8.  408-434,  36  L.  485,  GRAND  TRUNK  RY.  v.  IVES. 

Syl.  2  (XII,  171).    Bvidence  in  bill  of  exceptions. 

Approved  In  UetE  t.  People's  8av.  Bank,  129  Mich.  323,  88  N.  W. 
ST6,  holding  where  record  does  not  purport  to  contain  all  of  the  les- 
tlmony,  It  will  be  presumed  that  there  was  evidence  to  support 
Judgment 

8yl.  3  (XII,  171).  Appeal  —  Failure  to  except  as  waiver  of 
objection. 

Approved  Id  Western  Union  Tel.  Go.  v.  Burgess,  108  Fed.  SI, 
applying  rule  In  action  by  servant  for  personal  injuries. 

SyL  5  (XII,  171).    Negligence  as  question  for  Jury. 

Approved  Id  Bryn  v.  Southern  Ry.  Co.,  122  Fed.  713,  and  Towles 
T.  Sonthern  R.  R.  Co.,  103  Fed.  40S,  both  reaffirming  rule;  Smith 
T.  Day,  128  Fed.  S64,  applying  rule  where  passenger  on  boat  Injured 
by  blasting  on  government  work  on  river;  Swift  v.  LangtKin,  127 
Fed,  114,  115,  applying  rule  in  refusing  Instruction  aa  to  contrlbu. 
tory  negligence  Id  action  for  Injurtes  sustained  by  stepping  into 
Me  left  In  sidewalk  by  removing  Iron  grating;  Northern  Pac. 
Ej.  Co.  V.  Tynan,  119  Fed.  293,  applying  rule  In  action  for  death 
of  brakeman  killed  while  coupling  cars;  St.  Louis,  etc.,  Ry.  Co.  v. 
I^twlch,  117  Fed.  129,  holding  contributory  negligence  of  passenger 
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on  train  platform,  who  grasped  rallingrB  on  steps  to  expectorate, 
■was  for  Jury;  Alaska  Onited  Gold  MIn.  Co.  v.  Keating,  118  Fed. 
S67,  Iioldlng  wbere  It  was  cOBtomary  In  lowering  men  down  mining 
sbaft  to  lower  fire  men  down  at  once  In  bucket,  and  there  was 
testimony  tbat  It  was  customary  to  stand  on  cross-bar  above 
bucket  and  tbat  It  was  no  more  dangerous  than  standing  in  bucket, 
question  whetber  standlug  on  bar  was  negligence  was  for  Jnry; 
Hemingway  t.  lUluois  Cent  R.  R.  Co.,  114  Fed.  848,  applying  rule 
to  accident  at  raliroad  crossing;  Sansom  t.  Southern  By.,  Ill  Fed. 
889,  upholding  direction  of  verdict  (or  defendant  wbere  passenger 
purchased  tlclcet  on  train  advertised  as  "  solid  vestibule  train," 
and  was  killed  by  sudden  Jerk  of  train  wblle  he  was  passing  to 
day  coach,  which  was  not  vestlbuled;  Tacoma  By.,  etc.,  Co.  t. 
Hays,  110  Fed.  499.  holding  question  of  contributory  negligence  of 
one  crossing  track  In  covered  wagon  without  looking  around  Is 
for  Jury;  King  v.  Morgan.  109  Fed.  453,  applying  rule  In  determin- 
ing assumption  of  risk  by  miner  in  tamping  dynamite  with  Iron  bar; 
M'Gbee  V.  Campbell,  101  Fed.  940,  applying  rule  In  action  for  death 
.  of  section  foreman  riding  on  band  car  on  dork  morning  contrary 
to  rules,  where  he  was  ordered  to  work  at  distant  place;  M'Cullen 
V.  Chicago,  etc.,  Ry.  Co.,  101  Fed.  67,  applying  rule  In  action 
against  railroad  to  recover  value  of  property  alleged  to  have  been 
set  on  flre  by  sparks  from  locomotives;  Nelson  v.  New  Orleans, 
etc.,  R.  R.  Co.,  100  Fed.  738.  holding  contributory  negligence  of 
hod  carrier,  who  was  killed  by  train  while  carrying  mortar  to  new 
depot,  was  for  Jury;  Bailway  Officials',  etc..  Assn.  t.  Wilson.  100 
Fed.  370.  upholding  refusal  to  direct  verdict  in  action  on  accident 
policy;  Texas,  etc..  By.  Co.  v.  Nunn,  98  Fed.  966,  upholding  refusal 
to  direct  verdict  in  action  by  passenger  for  personal  Injuries  sus- 
tained by  starting  of  train  at  station  before  passenger  had  time  to 
alight;  Chicago,  etc.,  Ry,  Co.  v.  Price,  07  Fed.  428.  applying  rule 
where  conductor  went  forward  with  lighted  lantern  to  spot  where 
gasoline  tank  had  burst,  and  there  was  an  explosion  In  wblcb  be 
was  killed;  Gaunce  v.  Gulf,  Colo.,  etc..  Ry..  20  Tex.  Civ.  38.  48 
S.  W.  528,  holding  where  passenger  Is  Injured  while  standing  on 
platform  of  car  while  In  motion,  his  conduct  In  assuming  such 
XKwltlon  Is  not  negligence  per  se;  Danville  v.  Robinson,  99  Va.  450, 
39  S.  E.  135,  applying  rule  In  action  for  injuries  caused  by  defect 
In  street;  dissenting  opinion  in  Dawson  v.  Chicago,  etc..  By.  Co.. 
114  Fed.  875,  majority  holding  brakeman  guilty  of  contributory 
negligence  in  seizing  grip-iron  of  flat  car,  moving  rapidly.  In  attempt- 
ing to  ride  in  another  car,  where  there  were  hand-holds  on  next 
car;  dissenting  opinion  In  Ramsay  v.  Eddy,  12S  Mich.  164,  82  N.  W. 
129,  majority  holding  brakeman  guilty  of  contributory  negligence  la 
climbing  on  side  of  moving  car  as  It  was  passing  lumber  pile 
placed  very  close  to  track;  dissentlag  opinion  In  Nichols  v.  Peck,  21 
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B.  I.  US,  43  Atl.  1040,  majority  holding  queatlon  of  contrlbatoiy 
negllgeDce  In  walking  lato  known  danger  In  bigliway  In  broad 
daylight  Is  (or  conrt. 

DIstlDgalshed  In  Garrett  v.  Illinois  Cent  R.  R.,  126  Fed.  410, 
bidding  wbere  driver  of  wagon  Injured  croaatng  railroad  tracli, 
court  will  direct  yerdlct  for  defendant  where  reasonable  men  could 
not  differ  as  to  plalntlfTs  negligence. 

SyL  6  (XII,  174).    Running  train  at  forbidden  speed  as  negligence. 

Approved  in  Edwards  v.  Atlantic,  etc.,  R.  R.,  129  N.  C.  82,  39 
S.  K  732,  reaffirming  rule;  Delaware,  L.  &  W.  R.  R.  Co.  v.  Devore, 
114  Fed.  157,  applying  rule  wbere  train  failed  to  signal  at  crossing 
as  required  by  statute;  Klnyon  v.  Chicago,  etc.,  Ry.  Co.,  118  Iowa, 
355,  92  N.  'W.  42,  holding  high  rate  of  speed  in  operation  of  train 
does  not  of  itself  constitute  negligence;  Henderson  v.  Durham 
TracUon  Co.,  132  N.  C.  T8o.  44  S.  E.  600,  holding  failure  of  street- 
car company  to  nse  fenders  In  front  Of  cars  as  required  by  ordi- 
oaace  1b  evidence  of  negligence;  Norfolk  Ry.  t.  Corletto,  100  Va. 
359,  41  S,  E.  741,  applying  principle  where  city  ordinance  limited 
ipeed  of  electric  cars;  dissenting  opinions  In  Lea  T.  Durham, 
etc.,  R.  R..  129  N.  C,  4C8,  40  S.  E.  215.  and  Neal  v.  Carolina,  etc., 
R.  R.,  12S  N.  C.  G5S,  36  S.  E.  124.  both  courts  holding  where  plaln- 
tilTs  evidence  (defendant  not  having  Introduced  any)  Is  demurred 
to,  and  If  true  establishes  concurrent  negligence  on  part  of  both 
parties,  nonsuit  la  proper. 

8yl.  8  (XII,  174).    Necessity  for  flagman  at  crossing  Is  lor  Jury. 

Approved  in  New  York,  etc.,  R,  R.  Co,  v.  Moore,  105  Fed.  728, 
reaffirming  rule;  Baltimore,  etc.,  R,  R.  v.  Stunipf.  97  Md.  04,  54 
Atl.  081,  holding  where  safety  gate  at  railroad  crossing  Is  open 
and  watchman  Is  absent,  one  who  after  looking  and  listening  Is 
not  guilty  of  contributory  negligence  In  falling  to  stop;  Bradley 
V.  Ohio  Rlr.,  etc.,  Ry.,  126  N.  C.  740,  36  S.  E.  183,  arguendo. 

Syl.  II  (XII,  175).    Instruction  substantially  as  requested. 

Approved  In  Trumbull  v.  Erickson,  97  Fed.  895,  holding  It  iB 
not  error  to  refuse  Instructions  asked,  which  are  based  on  par- 
ticular facts  or  items  of  evidence,  and  by  thus  singling  them 
out  give  them  undue  prominence;  Feck  v.  Oregon,  etc.,  R.  R., 
25  Utah.  27,  69  Pac.  154,  applying  rule  In  action  for  injuries  sus- 
tiilned  at  railroad  crossing;  dissenting  opinion  In  Western  Union 
Tel.  Co.  V.  Morris.  105  Fedt  50,  applying  rule  In  octlon  for  dnm- 
iges  caused  by  negligence  In  transmitting  telegram. 

SyL  12  {XII,  175).    Contributory  negligence  Is  for  Jury. 

Approved  In  Dunworth  v.  Grand  Trunk,  etc..  By.,  127  Fed.  309, 
■od  Olson  V.  Oregon,  etc.,  R.  R.,  24  Utah,  472,  68  Pac.  151,  both 
reaffirming  rule;  Netherlands,  etc,  Nav.  Co.  v.  Diamond,  128  Fed.  ' 
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573,  applying;  rule  In  action  against  owner  of  Teeeel  for  Injuries 
to  servant  of  elerator  companr,  cauaed  by  bis  fallhig  Into  hold, 
as  result  of  Insufflclency  of  Ilgbt,  after  reasel's  batches  had  Ifeen 
closed;  Chicago,  etc,  R.  R.  Co.  t.  Robsow,  117  Fed.  403,  boIdlDg 
farmer  attempting  to  cross  railroad  track  without  stopping  or 
looking  In  direction  In  wblcb  train  was  approaching  guilty  of 
contributory  negligence;  Tacoma  Ry.,  etc.,  Co.  v.  Hays,  110  Fed. 
500,  holding  question  of  contributory  negligence  of  one  orossiag 
track  in  covered  wagon  without  looking  around,  was  for  Jury; 
Southern  Pac.  Co.  t.  Harada,  109  Fed.  382,  applying  rule  where 
person  walked  across  railroad  tracks;  Chesapeake,  etc.,  Ry.  Co.  v. 
King,  99  Fed.  256,  applying  rule  where  paaaen^r  alighting  at 
station  and  crossing  track  to  reach  street  was  struck  by  freight 
train;  Oliver  t.  Denver  Tramway  Co.,  13  Colo.  App.  649,  59  Pac. 
81,  applying  rule  where  pedestrian  was  run  over  by  cable  car  at 
street  crossing;  Klockenbrlnk  v.  St.  Louis,  etc.,  Ry.  Co.,  172  Mo.  688. 
72  S.  W.  903,  applying  principle  where  plaintiff  was  driving  along 
track  of  electric  railway  where  there  was  danger  owing  to  lateness 
of  hour  and  darkness  that  be  might  not  be  seen  by  motorman  In 
time  to  avoid  collision;  Shanks  v.  Springfield  Traction  Co.,  101  Mo. 
App.  706.  74  S.  W.  387,  holding  question  of  proximate  cause  was  tor 
Jury  where  deaf  man  was  walking  along  street-car  track,  motor- 
man  of  car  apprtnicbing  from  behind  making  no  effort  to  check  car 
until  within  a  few  feet  of  plaintiff,  though  he  rang  bell;  Aldrlch 
V.  St  Louis  Transit  Co.,  101  Mo.  App.  88,  74  S.  W.  144,  applying 
rule  where  deaf  person  crossed  car  tracks  In  front  of  car  apparently 
absorbed  In  paper;  Coley  v.  North  Carolina  R.  R.,  129  N.  C.  414, 
4V  S.  E.  198,  holding  whether  engineer  la  guilty  of  contributory 
n^llgence  in  using  drahi  pipe  as  grab-Iron  In  trying  to  get  upon 
an  eDglne  Is  for'jury;  Wilson  v.  Citizens',  etc..  Ry..  106  Tenn.  84, 
58  S.  W.  337,  holding  whether  fallore  of  person  approaching  rail- 
road track  to  stop,  look  and  listen  Is  contributory  negligence  is 
for  Jury. 

Distinguished  In  dissenting  opinion  In  Southern  Pac.  Co.  v. 
Hantda.  109  Fed.  389,  390,  majority  applying  rule  where  person 
walked  scross  railroad  tracks. 

Syl.  13  (XIT,  175).  PlaintUTs  negligence  bars  recovery  when 
proximate. 

Approved  In  Nelnlnger  v.  Cowan,  101  Fed.  791;  Gilbert  v.  Brie 
R.  R.  Co.,  97  Fed.  751;  Klockenbrlnk  v.  St.  Louis,  etc.,  R.  R.,  81 
Mo,  App.  356,  and  Regain  v.  Carolina,  etc..  R.  H,,  129  N.  C.  159, 
39  S,  E.  809,  all  reafflrming  role;  Lauterer  v.  Manhattan  By.,  128 
Fed.  543,  holding  one  who  voluntarily  attempts  to  climb  on  board 
moving  car  cannot  recover  for  Injuries  sustained  because  of  man- 
ner in  whlcb  station  platform  Is  constructed;  Welssbaar  t.  Kimball 
SS.  Co..  128  Fed.  401,  holding  contributory  negligence  of  passengers 
In  crowding  Into  l>oat  after  l>elng  told  that  boat  was  overcrowded 
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00  defense  wbere  officer  la  charge  failed  to  exercise  authority; 
Oiuworth  T.  Grand  Trunk,  etc.,  Ry.,  127  Fed.  310,  boldlug  where 
deceased,  who  vaa  killed  while  standing  on  railroad  crossing,  was 
guilty  of  contributory  aegllgence  as  matter  of  law,  fact  that  de- 
fendant was  guilty  of  noncompliance  with  statutory  regulations 
does  Dot  preclude  It  from  relying  on  defense  of  contributory  neg- 
ligence; The  Steam  Dredge  No.  1,  122  Fed.  685,  holding  libelant, 
"'bo  was  government  Inspector  on  dredge,  not  guUty  of  contributory 
negligence  In  leaning  against  bltt  around  which  one  of  Hues  used 
to  more  dredge  passed,  where  bltt  broke  by  reason  of  negligence 
of  wtnch-man;  Tumbnll  v.  New  Orleans  &  C.  R.  R.  Co.,  120  Fed. 
785.  npbolding  Inatmctlon  In  action  for  wrongfnl  death,  that  defense 
of  contributory  negligence  will  not  avail  if  defendant,  by  exercise 
of  reasonable  care,  could  have  avoided  accident;  Citizens'  St.  R.  R. 
Co.  T.  Hamer,  29  Ind.  App.  437,  62  N.  B.  662,  holding  wbere  cbild 
KTfKk  by  car  moving  at  rate  of  five  miles  an  hour,  and  motorman 
coaJd  have  stopped  ear  after  colUaion  and  before  child's  leg  was 
crushed,  but  needlessly  carried  child  under  car  for  distance  of 
100  feet,  contributory  negligence  of  child  would  not  defeat  recovery; 
Lampkin  v.  McCormlck,  lOS  La.  427,  29  So.  953,  holding  where 
tralomen  back  train  down  opposite  danger  point  In  city,  without 
iTBmiag  signals,  at  precise  moment  when  passenger  train  is  mov- 
ing in  other  direction  on  parallel  track,  railroad  Is  liable  where 
IKrson  standing  between  two  lines  la  killed  though  he  imprudently 
backed  too  near  one  track;  Provost  v.  Railroad.  52  La.  Ann.  1901. 
28  So.  308,  applying  rule  wbsre  person  walked  across  railroad  bridge 
and  was  struck  by  train;  Shanks  y.  SprlngQeld  Traction  Co..  101 
Uo.  App.  707,  74  B.  W.  387,  holding  question  of  proximate  cause 
was  for  Jury  whwe  deaf  man  was  walking  along  street-car  track, 
motorman  of  car  approaching  from  behind  making  no  effort  to 
cbeck  car  until  within  a  few  feet  of  plaintiff,  though  be  rang  bell; 
Wbeeler  v.  Railway,  70  N.  H.  614,  50  Atl.  104,  holding  fact  that 
passenger  foiling  from  car  was  intoxicated  and  for  that  reason 
failed  to  observe  ordinary  precautions  for  his  safety,  does  not  pre- 
clude recovery  where  trainmen  could  have  prevented  accident  by 
use  of  dne  care;  Gahagan  v.  Railroad.  70  N.  H.  450.  60  Atl.  151,  hold- 
ing negligent  failure  to  give  warning  signals  of  approaching  train- 
does  not  render  railroad  liable  for  Injuries  to  traveler  wblcb  would 
bave  been  prevented  by  ordinary  care  on  his  part;  Costello  v.  Third 
Ave.  R.  R.,  161  N.  T.  322,  65  N.  E.  889,  holding  question  whether 
contributory  negligence  of  infant  In  attempting  to  cross  electric 
street  railway  track  in  front  of  moving  car  was  proximate  cause 
of  injury;  Bodle  v.  Railway  Co.,  61  S.  C.  484,  39  S.  B.  720,  apply- 
ing mle  in  action  by  employee  for  personal  Injuries;  dissenting 
opinion  In  Rider  v.  Syracuse  R,  T.  By.,  ITl  N.  X.  102,  63  N.  E.  844, 
majority  holding  mle  not  applicable  where  one  drives  on  track  in 
Troat  of  electric  car  and  le  Injuced  by  collision  where  motorman 
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did  not  act  wUUnlly,  tbougb  wagon  was  carried  some  distance 
before  wagon  oTertumed  and  Injuries  Inflicted. 

Syl.  14  iSXl,  176).  Jury  considers  all  facta  oB  to  contributory 
negligence. 

Approved  bi  Kbiyon  t.  Chicago,  etc..  By.  Co.,  118  Iowa.  360,  361. 
92  N.  W.  42;  Peck  v.  Oregon,  etc.,  R.  R.,  25  Utah,  34,  69  Pac.  156. 
and  Boyden  v.  Fltchburg,  etc.,  R.  R..  72  VL  97,  47  AtL  412,  aU 
reafQrmlng  rule;  Laughlln  v.  Swift,  121  Fed.  419,  bolding  In  snb- 
mlttlng  qnestlon  of  plalnttfTB  contributory  negligence  la  action 
for  personal  Injnry,  It  Is  better  practice  to  Instruct  on  prloclplea 
of  law  controlling,  leaving  Jury  to  appl7  such  principles  to  facts 
found;  Crooker  v.  Pacific,  etc.,  Co.,  28  Wash.  36,  69  Pac.  361,  bold- 
Ing  continuance  of  servant  In  operation  of  defective  machinery 
after  promise  of  master  to  remedy  it,  la  not  assumption  of  risk. 

(XII.  171).    Miscellaneous. 

Cited  in  Louisville  &  N.  B.  R.  Co.  v.  Summers,  125  Fed.  722, 
bolding  where  counsel  for  both  parties  read  decided  cases  to  Jury 
for  purpose  of  showing  how  courts  had  applied  the  law  to  similar 
cases,  they  could  not  object  that  court,  as  part  of  charge,  referred 
to  case  he  bad  previously  tried,  merely  as  an  Illustration  of  prin- 
ciples be  was  enunclatliig. 

144  U.  S.  434-438,  36  L.  495,  KEATOR  LUMBER  CO.  v.  THOMP- 
SON. 

SyL  2  (XII,  176).    Time  to  object  to  time  of  filing  replication. 

Approved  in  Brlggs  v.  Cook,  99  Va.  278,  281,  38  8.  B.  149,  150, 
holding  where,  in  proceeding  by  motion  to  recover  Judgment  for 
money,  defendant'  pleaded  non  assumpsit  and  special  plea  of  set- 
ofF.  but  no  replication  filed  to  second  plea  and  no  evidence  offered 
thereunder,  defendant's  motion  to  set  aside  verdict  for  failure  to 
file  replication  comes  too  late. 

144   U.    S.   439^51,   86   L.   496,   HARTFORD    LIFE    INS.    CO.    V. 
UNSBLL. 

Syi.  5  (XII.  177).    Forfeitures  not  favored  in  law. 

Approved  in  Fraser  v.  New  Zealand  Ins.  Co..  39  Or.  347,  64  Pac. 
815.  holding  where  agent  Issued  policy,  and  In  excess  of  authority 
included  vacancy  permit,  but  on  learning  facta  Insurer  cauceled 
part  of  policy  relating  to  goods  not  contained  in  building  for  which 
vacancy  permit  Issued,  and  returned  ratable  portion  of  premium, 
condition  in  policy  as  to  vacancy  was  waived. 

Syl.  G  (XII,  177).  Estoppel  to  claim  forfeiture  of  Insurance  by 
miKlcatllng  acts. 

Approved  In  Farmers',  etc.,  Assn.  v.  Klnsey,  101  Va.  242,  43 
B.  E.  340.  reaffirming  rule;  Mutual  Reserve  Fund,  etc.,  Asso.  t. 


DgilizcUbyCoOglC 


■■^  Not«a  OB  U.  S.  Iteports.         144  U.  B.  4C1-458 

Simmons,  107  Fed.  422,  holding  where  policy  provided  that  It  should 
not  be  valid  nnleu  premium  thereon  paid  In  cash,  and  ageut  paid 
company  firet  iwvmlum  and  took  applicant's  note  for  about  two- 
thirds  of  premium  without  company's  knowledge,  company  not 
liable;  Union,  etc..  Ins.  Co.  T.  WheUel,  2a  Ind.  App.  066,  65  N.  £. 
IT,  applying  rule  to  stipulation  In  policy  that  hone  of  Its  terms 
may  be  modl&ed  or  changed  except  in  specified  way;  Supreme 
CoimcU  Catholic  Knights  of  A,  r.  Geo.  Winters'  Admr,.  103  Ky. 
H7,  55  S.  W.  010,  applying  rule  to  suspension  of  member  of  society 
For  nonpayment  of  assessments  pursuant  to  by-law. 

SyL  8  (XII,  178).    Waiver  of  refusal  of  peremptory  Instructions. 

Approved  in  Tamblyn  v.  Johnston,  126  Fed.  271,  applying  rule  In 
action  for  wrongful  attachment;  Freeee  v.  Kemplay,  118  Fed.  430. 
holding  one  falling  to  move  for  direction  of  verdict  In  his  favor, 
Ibereby  aclmlts  that  there  Is  some  evidence  upon  each  material 
Issoe;  Crockett  v.  MiUer,  112  Fed.  731,  holding  where  there  was  no 
motion  to  direct  verdict,  but  without  objection  court  permitted  to 
instmct  on  assumption  of  sufficiency  of  evidence,  objection  of 
lack  of  evidence  to  support  verdict  cannot  be  heard  on  appeal; 
Doraey  v.  United  States,  101  Fed.  751,  holding  where  Indli^tment 
coDtalnei]  several  counts  charging  national  bank  officer  with  having 
made  false  entries,  general  instruction  directing  acquittal  on  such 
counts  properly  refused  where  there  was  evidence  sufficient  to  go 
to  Jury  on  any  of  counts. 

lU  D.  a.  451-458.  30  L.  501.  DODGE  v.  TDLLET8. 

SyL  4  (XII,  178).    CestuI'B  citizenship  In  foreclosure  by  trustee. 

Approved  In  Hunter  v.  Bobbins,  117  Fed.  022,  holding  corpo- 
ration need  not  be  made  party  to  suit  in  Federal  court  by  treasurer 
against  predecessor  for  accounting  where  its  joinder  would  oust 
Jurisdiction. 

SyL  5  (XII,  178).     Allegation  of  corporation's  citizenship. 

Approved  in  Roberts  v.  Pacific,  etc.,  Co.,  104  Fed.  570.  holding 
allegation  In  removal  petition  that  petitioner  la  corporation  or^nn- 
ized  under  laws  of  foreign  country  is  sufficient  allegation  that  it 
was  citizen  of  snch  country  at  time  of  commencement  of  actlop 

Syi.  8  (XII,  179),    State  laws  do  not  govern  Federal  equity. 

Approved  in  Phlnlzy  v.  Augusta,  etc.,  B.  B.  Co.,  9S  Fed.  7TS, 
holding  Federal  court.  In  allowing  counsel  fees  for  services  In  fore- 
cloBore  of  railroad  mortgage,  not  bound  by  contract  made  by  trustee 
or  by  State  law  or  by  practice. 

SjL  9  (XII,  179),     Compensation  and  counsel  fees  of  trustee. 

Approved  In  Barry  r.  Friel,  114  Fed.  991,  holding  premiums  paid 
by  mortgagor  on  account  of  his  loan  should  be  credited  thereon, 
bnt  without  allowing  bim  Interest  thereon. 
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144  D.  S.  468-460,  36  L.  504,  NORTHERN  PAC.  R.  a.T.  ELLIS. 

Syl.  1  (XII,  180).    Review  of  declaloD  ot  Circuit  Court  of  Appeals. 

Approved  In  Ayres  v.  Polsdorfer,  187  V.  S.  591,  692,  693,  23  Sup. 
CL  198,  47  L.  316,  317,  holdiog  Circuit  Court  of  Appeals  Judgmeut 
In  wblch  Circuit  Court's  Jurisdiction  was  Invoked  aolclf  on  ground 
of  diverse  citlzenehlp,  caanot  be  reviewed  In  Supreme  Court  on 
error  because  Federal  queetlon  arose  Id  Circuit  Court,  tbougb  it 
mlgbt  be  of  such  character  as  to  permit  direct  appeal;  Smith  v. 
Reevee,  178  U.  S.  446,  44  L.  1145,  20  Sup.  Ct.  923,  bolding  action 
against,  by  Federal  corporation  is  not  authorized  by  Const,  art.  3. 
I  2,  as  case  arising  under  Federal  laws  and  Constitution. 

Syl.  2  (XII,  179).    Matters  considered  on  second  appeal. 

Approved  In  Illinois  v.  Illinois  Cent  R.  R.  Co.,  184  U.  S.  92,  40 
L.  447,  22  Sup.  Ct  300.  holding  every  matter  embraced  by  decree  of 
United  States  Circuit  Court  and  not  left  open  by  Supreme  Court 
decree,  affirming  former  decree  In  all  respects  but  one,  and  as  to 
that  one  remanding  cause  for  further  investigation  of  facts  upon 
which  it  depended.  Is  conclusively  determined;  Yazoo  &  M.  V.  B.  R. 
Co.  V.  Adams,  180  U.  S.  8,  45  L.  402,  21  Sup.  Ct  242.  hotdlng  Federal 
question  not  set  up  In  State  court  soon  enough  to  sustain  writ  of 
error  from  Federal  Supreme  Court  when  it  Is  not  presented  until 
after  cause  decided  by  State  court  and  remanded  for  new  trlaL 
144  U.  S.  465-476,  86  L.  506,  NORTHERN  PAC  R.  R.  v.  AUATO. 

Syl.  4  (XII.  180).    Contributory  negligence  Is  for  Jury. 

Approved  in  Mexican  Cent  Ry.  Co.  v.  Henderson,  114  Fed.  885, 
holding  error  to  refuse  Instruction  to  find  for  defendant  If  It  was 
duty  of  engineer  to  inspect  engine  before  starting  out  and  be  did 
not  make  such  inspection,  where  engineer  made  enti7  Id  repair 
book  and  before  starting  saw  entry  erased  on  book  but  did  not 
examine  engine;  M'Ghee  v.  Campbell,  101  Fed.  941,  api^ylng  rule 
In  action  for  death  of  section  foreman  who  went  on  track  on  band 
car  on  dark  morning  contrary  to  rules,  where  he  was  ordered  to 
be  at  distant  place  at  certain  time;  Galveston,  etc.,  Ry.  t.  Quay, 
27  Tex.  Civ.  517,  66  S.  W,  220,  upholding  refusal  to  direct  verdict 
wliere  flreman  was  cleaning  engine  over  pit  and  other  employees 
detaclied  and  pnstaed  tender  away  without  notice  ta  Breman, 
causing  him  to  falL 

144  U.  S.  476-488,  36  I*  610,  CHATEACGAT  ORB,  ETC.,  CO.   ▼, 
BLAKE. 

^yl.  2  (XII,  180).  Appeal  —  Amount  of  knowledge  necessarjr  td 
be  expert. 

Approved  In  Glasler  v.  Nichols,  112  Fed.  881,  holding  opinion  of 
witness  as  to  value  of  mine  properly  rejected  where  he  had  never 
been   inside  of  it  bat  had  merely  seen  surface  dirt;  dissenting 
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(^InloD  Id  Southern  Pac.  Ck(.  v,  Amett,  111  Fed.  859,  majotlt; 
■diDlttlng  testlmoay  of  cattle  raisers  In  action  (or  Injury  to  catQe 
Degllgently  bandied  In  shipment,  as  to  their  being  In  unfit  condition 
for  flhlpment  avee  moontalns,  though  witnessea  had  nerer  ahlpped 
over  mountains. 

S;L  4  (XII,  180).    Evidence  of  local  cuatom. 

Approved  In  Great  Western  Elevator  Co.  t.  White,  118  Fed.  410. 
holding  evidence  or  general  custom  In  elevator  business  limiting 
power  ot  local  agents  in  drawing  of  drafts,  to  such  as  were  drawn 
in  payment  of  grain  bonght  or  negotiated  for  cash  at  time  they 
were  drawn,  not  admissible  withoot  proof  that  other  party  had 
knowledge  of  snch  custom;  Rastetter  v.  Reynolds,  180  Ind.  138,  m 
N.  B.  614,  applying  rule  to  costoia  as  to  delivery  of  lumber. 

8]1  S  (XII,  181).    General  exception  to  refusal  to  Inatruct, 

Approved  In  Baggs  v.  Martin,  108  Fed.  34,  and  Repanno  Chemical 
Co.  V.  Victor  Hardware  Co.,  101  Fed.  950,  both  holding  where  only 
uceptlon  to  Instructions  Is  to  entire  charge  as  whole,  which  con- 
tains several  distinct  propositions  of  law,  it  will  not  avail  appellant 
if  an;  part  Ot  charge  is  good;  M'Cutcheon  v.  Uall  Capsule  Co.,  101 
!'ed.  548,  holding  single  exception  to  charge  as  whole,  which  does 
not  direct  attention  of  court  to  particular  portions  to  which  objec- 
tion Is  made,  raises  no  question  for  review. 

144  C.  S.  488-008,  38  L.  G14,  BBLFORD  v.  SCRIBNER. 

S;L  2  (XII,  181).    Copyright  — Autbor  a  married  woman. 

Approved  In  Mifflin  v.  R.  H.  White  (3o.,  190  U.  S.  283,  23  Sup. 
Ct  770,  47  K  1042,  holding  copyright  secured  by  entering  for  copy- 
tight  Id  name  of  publishers,  the  Issues  of  magazine  which  contain 
Inatailments  thereof  Is  lost  by  subsequent  publlcatloa  of  work  in 
book  form,  with  no  other  notice  of  copyright  than  that  of  entry  ]□ 
iDthoi'g  name;  Blleatein  t.  Donaldson  Lithographing  Co.,  188  U.  S. 
249,  23  Sup.  Ct  299,  47  L.  461,  holding  copyright  Ulcen  out  by 
Conrler  Lithographing  Company  under  name  Courier  Company, 
which  was  a  trade  variant  on  that  name,  la  valid. 

144  V.  8.  509-527,  36  L.  521,  SMITH  t.  GALB. 

Sfl.  1  (XII,  181).     Parties  —  Interest  of  intervener. 

Approved  In  Clarke  v.  Enreba  Ckiunty  Bank,  116  Fed.  937,  hold- 
ing where  by  Judgment  of  Probate  Court  it  is  determined  that  an 
Wate  is  folly  settled  and  administrator  Is  discharged,  creditors 
wliose  claims  were  allowed,  but  not  paid  because  estate  Insolvent, 
caoaot  Intervene  In  subsequent  action  by  administrator  Individually 
to  lecovw  property  formerly  belonging  to  deceased;  Vanmeter  v. 
SMellty  Trnat,  etc..  Safety  Vault  Co.,  etc.,  107  Ky.  113,  63  8.  W. 
12,  holding.  In  action  to  foreclose  chattel  mortgage  to  secure  rent. 
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interTenlng  petition  qnestlonlns  plaintiff's  title  to  realty  rented, 
and  asserting  right  by  agreement  with  plaintiff  to  redeem  property 
from  exeautlon  sale  at  wblch  plaintiff  bad  become  purchaser,  ts 
IiiBtifflclent;  Dickson  v.  Dows,  11  N.  Dak.  409,  V2  N.  W,  799.  refus- 
ing to  allow  Intervention  In  forecloanre  of  contract  for  sale  of  land. 

Syl.  7  (XII,  182).  Quieting  title  —  Sufficiency  of  evidence  to 
support  flndlDg  of  posseBslou. 

Approved  In  Kirkham  t.  Moore,  SO  Ind.  App.  554,  65  N.  E.  1044, 
holding  apedol  fludlug  In  action  for  specific  performance  of  contract 
to  convey  land,  stating  that  purchaser  from  party  bound  to  convey 
"  bad  not  actual  knowledge  "  of  plaintiff's  claim,  is  not  finding  that 
purchaser  "  had  not  actual  notice." 
144  U.  S.  527-533.  36  L.  628,  TORRENCH  t.  SHEDD. 

SyL  2  (XII,  182).    Removal  for  separable  controversy. 

Approved  in  Harley  v.  Home  Ins.  Co.,  125  Fed.  793,  reaffirming 
rule;  Weldon  v.  Frltzlen,  128  Fed.  613,  holding  action  by  mortgagee 
against  mortgagors  and  their  creditor,  claiming  mortgage  lien  on 
property  to  obtain  foreclosure  and  adjustment  of  liens,  presents 
but  single  controversy;  Carothers  v.  M'Klnley  Mln.,  etc.,  Co.,  IIG 
Fed.  950,  and  Bates  v.  Carpentler,  98  Fed.  453,  both  holding  defend- 
ant, who  Is  citizen  of  dlQurent  State  from  complainant.  In  suit  to 
quiet  title  against  several  defendants  for  purpose  of  adjudication 
of  all  claims  adverse  to  complalnaut,  may  remo\'e  to  Federal  court; 
German  Sav.,  etc.,  Soc.  v.  Dormltzcr.  IIG  Fed.  413.  holding  there  is 
no  separable  controversy  JuBtifying  removal  where  complaint  al- 
leged that  plaintiffs,  being  minors  aud  owning  land  with  defendant 
J.,  defendants  fraudulently  procured  probate  sale  of  plaintiff's  In- 
terest to  J.  for  cash,  in  wblch  no  payment  was  made,  and  that  J. 
then  gave  defendant  banlc  a  mortKnge  and  that  defendants  are  in 
possession,  and  pray  accounting  and  partition;  Ward  v.  Franklin, 
110  Fed.  T!H>,  holding  action  against  several  defendants  for  damages 
for  assault  charged  to  have  been  committed  by  certain  of  defend- 
ants at  Instigation  of  another  defendant,  through  her  agent,  is  not 
removable  by  latter  on  ground  of  separable  controversy;  Smedley 
V.  Smedley.  110  Fed.  238,  oppiylog  rule  In  suit  to  recover  land; 
Yarnell  v.  Felton,  104  Fed.  102.  and  102  Fed.  370,  both  holding 
application  by  only  one  of  two  defendants  of  difCereiit  cltlzensUip 
from  plaintiff  does  not  entitle  petitioner  to  removal;  Marrs  v.  Fel- 
ton, 102  Fed.  778.  holding  Federal  receiver,  who  is  Joined  with  co- 
defendant  who  has  no  right  to  remove,  cannot  remove  where  titere 
Is  no  separable  controversy;  Broadway  Ins.  Co.  v.  Chicago,  eic„ 
Ry.  Co..  101  Fed.  510,  holding  where  nonresident  Insurers  who  had 
severally  paid  policies  on  lumber  company's  property,  sued  lumber 
company,  which  was  domestic  corporation  and  nonresident  rail- 
road, through  whose  negligence  fire  was  caused,  to  enforce  sub- 
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Togatim  pro  tanto  aKainet  railroad,  latter  conld  not  remove  to  Fed- 
eral court. 

Syl.  3  (XII,  183).  Separate  answers  do  not  make  separable  con- 
trOTetsj. 

Approved  In  Chesapeake  &  O.  R.  R.  Co.  v.  Dixon,  1T9  U.  S. 
138,  45  L.  125,  21  Snp.  CL  70,  holding  acUon  against  rallrond  ana 
tiTD  Of  its  employees,  charging  them  with  concurrent  negligence  In 
killing  person  at  railroad  crossing.  Is  not  removable  bj  railroad  on 
ground  of  diverse  citizenship  when  employees  are  citizens  of  same 
State  as  plaintiff;  Chicago,  etc..  By.  Co.  v.  Martin,  ITS  U.  S.  248, 
44  L.  lose,  20  Sup.  Ct  855,  holding  all  defendants  must  unite  In 
petition  for  removal  where  Joint  cause  of  action  Is  alleged  against 
all  defendants  for  causing  death  of  person;  Fogarty  v.  Southern 
Pac.  Co.,  123  Fed.  974,  holding  action  by  employee  against  rail- 
road and  otliers  for  personal  injuries  caused  by  negligent  mainte- 
nance of  cars  and  tracks  and  to  negligent  operation  of  car  by  all 
defendants  Is  not  removable  by  railroad,  where  codefendanis  not 
citizens  of  other  States;  Carotbers  v.  M'Klnley  MIn.,  etc.,  Smelting 
Co.,  122  Fed.  307,  holding  resident  agent  of  foreign  corporation  who 
lias  merely  served  on  plaintiff  notice  signed  by  him  as  managing 
director,  that  plaintlEF  is  wrongfully  occupying  certain  premises  and 
will  be  held  liable  for  trespass  unless  he  surrenders  tbem,  cannot 
be  made  party  defendant  to  plaintiff's  action  of  ejectment  against 
corporation,  so  as  to  prevent  removal;  Dougherty  v,  Yazoo,  etc., 
a.  V.  R.  R.  Co..  122  Fed.  208,  denying  right  of  palace  car  compan.v 
to  remove  action  for  Injuries  while  riding  on  palace  car.  when  rail- 
road citizen  of  same  State  as  plaintiff;  Cbarman  v.  Lake  Erie  & 
W.  a.  R.  Co..  105  Fed.  451,  holding  fact  that  one  of  two  defend- 
ants gaed  Jointly  In  State  court  was  Joined  for  purpose  of  pre- 
venting removal,  does  not  give  other  defendant  right  to  remove 
vrben  plaintiff  had  legal  right  to  bring  Joint  action;  Colburu  v. 
BlU,  101  Fed.  C05,  holding  creditor's  suit  to  obtain  administration  of 
property  of  insolvent  corporation  and  to  exclude  certain  defendants 
trom  participating  in  distribution  of  property,  cannot  be  removed 
ij  such  defendants;  Winston  v.  Illinois  Cent  R.  R.,  Ill  Ky.  959, 
S3  S.  W.  IS,  holding  where  foreign  railroad  and  servants  sued 
Jointly  for  damages  caused  by  negligence  of  servants  cannot  re- 
move cause  where  servants  are  residents  of  State  and  were  Joined 
to  prevent  removal 

Syl.  8  (XII,  183).  Partition  —  IncldenUl  conteoversy  not  re- 
moTable. 

Approved  In  MacGlnnlss  v.  Boston,  etc..  Silver  Mln.  Co.,  119  Fed. 
101,  ai^lylng  rule  in'  suit  by  stockholder  of  domestic  corporation 
against  such  corporation  and  foreign  corporation  to  enjoin  latter 
tram  controUIng  domestic  corporation. 
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DlstlngulBhed  In  Lake  St.  El.  By.  Co.  t.  Zle^r,  SB  Fed.  122,  123, 
124,  holding  Joinder  of  resident  trustees  In  action  by  coriioratlon 
against  nonresident  stock  and  trandholdera  for  accounting  and  sur- 
render of  stock  and  bonds  did  not  deprive  Federal  court  of 
Jurisdiction. 

SyL  6  (XII,  1S3).  Remand  when  separable  controversy  com- 
promised. 

Approved  In  Yontsey  T.  Holtman,  108  Fed.  701,  remanding  cause 
wbere  action  dismissed  as  to  defendant,  wtao  alone  Is  cltlzeQ  of 
other  State;  Prince  v.  lUlnols  Cent  R.  R.  Co..  98  Fed.  3.  arguendo. 

Syl.  7  (S.11,  183).    Costs  on  reversal  and  remand. 

Approved  In  Pellett  ▼,  Qreat  Nortbem  Ry.  Co.,  105  Fed.  195, 
holding,  under  Judiciary  act  of  March  3,  1875,  |  5,  Circuit  Court  may 
award  statutory  coats   In  favor  of  plaintiff.  Including  attorney's 
docket  fee,  thongb  case  remanded  for  want  of  Jurisdiction, 
144  U.  8.  633-548,  36  L.  632,  SHARON  t.  TDCKBB. 

Syl.  2  (XII,  184).    Reqnlaltes  of  adverse  possesrion. 

Approved  In  Tyee  Consol.  Mln.  Co.  v.  Langstedt,  121  Fed.  712, 
holding  finding  In  ejectment  by  owner  of  legal  title  to  mining 
claim  to  recover  portion  thereof,  that  defendant  bas  -been  In  open 
notorious  and  continuous  possession,  wltb  claim  of  ownership.  Is 
insnfflclent. 

Uyl  4  (XII,  184).    Requisites  of  bill  of  peace. 

Approved  In  Great  Hive  li.  O.  T.  M.  v.  Supreme  Hive,  120  Mich. 
333,  88  N.  W.  885,  enjoining  use  of  ritual  of  fraternal  benefit 
society  In  other  States;  City  of  Albert  Lea  v.  Nielsen.  S3  Minn. 
251,  86  N.  W.  84,  holding  where  community  of  interest  in  subject- 
matter,  or  common  title  from  which  all  defendants'  separate  claims 
and  all  Issues  have  arisen,  can  be  shown,  equitable  action  Ilea  to 
restrain  defendants  from  prosecuting  separate  actions  at  law 
against  plalntlEF. 

SyL  8  <X1I,  184).  Adverse  possesalon  Bufflclent  to  support  eject- 
Approved  In  Toltec  Ranch  Co.  v.  Cook,  191  U.  8.  638,  holding 
adverse  possession  under  claim  of  right  for  statutory  period  after 
act  granting  land  and  before  Issuance  of  patent  to  railroad  for 
part  of  Its  land  grant  In  Utah,  and  not  within  its  right  of  way, 
prevails  against  patent;  South  Portland  L.  Co.  v,  Munger,  36  Or. 
476,  60  Pac.  9,  holding  equitable  croaa-complalnt  In  ejectment 
whereby  defendant  claims  title  to  land  In  controversy,  and  alleges 
that  one  of  deed  through  which  he  claims  Is  Insufficient  to  convey 
legal  title  owing  to  certain  formalities  resnltlng  from  mutual  mis- 
take and  praying  for  Its  reformation,  states  ground  for  equitable 
relief.    See  notes  95  Am.  St.  Rep.  672,  670. 
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1«  U.  S.  548-55a     Not  cited. 

1«  D.  8.  060-587,  36  L.  686,  C008AW   MIN.   00.   T.  SODTH 
CAHOLINA. 

8fl.  1  {XII,  186).    Statutory  grants  construed  In  favor  of  pnbllc. 

Approyed  In  Minor  t.  Erie,  etc„  R.  R,  Co.,  171  N.  X.  673.  64  N.  B. 
4CiO,  upholding  mileage-book  act  ot  1896,  as  to  railroad  thereafter 
reorganized  under  Laws  1892,  chap.  688. 

8jL  2  <XII,  186).    Statntorr  construction  —  Reference  to  title. 

Approved  in  White  t.  United  States,  191  U.  S.  660,  holding  navy 
personnel  act  of  March  8,  1899,  does  not  give  Increased  pa;  to 
offlcera  who  had  reached  maximum  pa;  before  passage  of  act; 
Enowlton  v.  Moore,  178  D.  8.  66,  44  L.  979,  20  8np.  Ct.  758,  up- 
boIdlDg  war  revenue  act  1898,  H  29,  30,  taxing  inherttancea  and 
IcgBdee;  The  Keetor,  110  Fed.  438,  holding  30  8tat.  755,  |  24,  pro- 
hlbltlDg  prepayment  of  seamen,  applies  to  prepayment  on  Amerl- 
tto  soil  or  in  Adiertcan  waters  of  Britishers  shipping  in  American 
porta  on  Brttish  ships. 

8;!.  6  (XII,  185).    Attorney-general  may  sue  to  prevent  nuisance. 

Approved  iif  Mnncle  Nat  Gas  Co.  v.  Muacie,  160  Tnd.  100,  CO 
N.  B.  440,  boldlng  city  can  sue  gas  company,  using  streets  for 
Ustrlbotlon  ot  gas  to  consumers,  to  enforce  contract  fixing  maxl- 
mam  price  of  gas. 

ByL  6  (XII,  186).    Injunction  proper  to  abate  nuisance. 

Approved  in  United  States  v.  Rlckert,  188  U.  S.  445,  23  Sup.  Ct. 
<S3,  47  L.  539,  upholding  Injunction  by  government  against,  un- 
liwfDl  taxation  by  State  of  property  nsed  in  cultivating  lands 
illotted  to  Indiana  in  severalty;  Missouri  v.  Illinois,  180  U.  S.  245, 
4G  L.  614.  21  Sup.  Ct  345,  upholding  equitable  Jurisdiction  to  re- 
strain threatened  dally  transportation  by  Cblcago  sanitary  district 
tbrongh  nanatural  channel  of  sewage  which  will  poison  water 
supply  ot  Inhabitants  of  Mlssoud;  Empire  State,  Idaho,  etc..  Co.  v. 
Bunker  Hill,  etc.,  Co.,  121  Fed.  978.  upholding  bill  to  quiet  title 
when  defendant  owned  several  claims  on  same  lode  as  complain- 
ant onder  which  it  claimed  extra-lateral  rights  adverse  to  those  of 
aunplaluant  and  under  one  of  which  It  had  commenced  to  extract 
ore, 
144  U.  S.  66S-570,  36  L.  544,  KELLAM  v.  KEITH. 

Byi.  1  (XII,  186).  Removal  —  Diverse  citizenship  at  commence- 
ment  of  suit 

Approved  In  Kinney  v.  Columbia  Savtngs,  etc,  Auo.,  191  D.  S. 
81,  iTgnendo. 

1*4  TI.  8.  570-573.    Not  cited. 
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144  U.  S.  573-580.  36  L.  646,  BROWN  T.  MASSACHUSETTS. 

(XII,  187).    Miscellaneous. 

Cited' m  Hibben  t.  Smith,  181  U.  S.  324,  to  point  that  assessment 
of  property  of  individual  members  of  board,  made  by  board.  Is 
valid  If  authorized  by  statute. 

144  V.  8.  581-584,  36  L.  551,   WINDBTT  T.  UNION  MUT.   LIFE 
INS.  CO. 

Syl.  1  (XII,  187).  Expense  of  extinguishing  tax  titles  chargeable 
to  mortgagor. 

Approved  In  South  Daliota  v.  North  Carolina,  192  D,  8.  311,  84 
Sup.  Ct  273,  upholding  Jurlediction  over  suit  by  one  State  against 
another  to  enter  decree  for  foreclosure  and  sale  of  stock  owned 
by  debtor  State  securing  bonds  of  such  State  tbougb  bonds  orig- 
inally owned  by  Individual  who  donated  them  to  complainant; 
Worcester  v.  Boston,  179  Mass.  51,  GO  N.  E.  412,  holding  where  • 
mortgage  provided  that  mortgagor  and  those  claiming  under  him 
should  pay  all  taxes,  and  mortgagee  to  protect  interest  was  com- 
pelled to  redeem  property  from  tax  sale,  he  could  add  this  amount 
to  mortgage  debt  . 

144  U.  8.  585-601,  36  L.  552,  CRAWFORD  v.  NEAL. 

Syl.  1  (Xll,  187).    Diverse  citizenship  —  Flctitlons  assignment. 

Approved  in  Dlckerman  v.  Northern  Trust  Co.,  176  U.  8.  192,  44 
L.  430,  20  Sup.  CL  315,  holding  Judgment  against  corporation  not 
collusive  so  as  to  prevent  Its  nonpayment  from  constituting  default 
for  whlcb  mortgage  debt  may  be  declared  due  under  mortgage, 
merely  because  action  was  undertaken  to  create  such  default. 

Syl.  2  (XII,  1S7).  Fraudulent  conveyances  —  Preferences  la  good 
faith. 

Approved  In  United  States  Rubber  Co.  v.  American  Oak  Leatbo' 
Co.,  181  U.  S.  448,  45  L.  946,  21  Sup.  Ct  676,  holding  preferences 
by  confessed  Jodements  and  assignments  which  are  constructively 
but  not  actually  fraudulent  againet  other  creditors  of  an  insolveut 
corporation,  though  set  aside  in  suit  by  other  creditors  will  not 
preclude  those  who  have  taken  Invalid  preferences  from  sharing 
with  unsecured  creditors  pro  tanto;  Kemp  v.  National  Bank  of  The 
Republic,  109  Fed.  51,  holding,  under  Virginia  laws,  Insolvent 
debtor  may  prefer  creditors  In  good  faith  for  valuable  conslder- 

Syl.  6  (XII,  ISS).    Master's  findings  presumed  correct 
Approved  In  Llllenthal  v.  M'CormIck,  117  Fed.  97.  applying  rule  to 
findings  on  conflicting  evidence;  Western  Union  Tel.  Co.  v.  Ameri- 
can Belt  Tel.  Co.,  105  Fed.  686,  applying  rule  in  suit  to  determine 
telephone  royalties;  dissenting  opinion  in  Wells,  Fargo  &  Co.  v. 


Cg.lzccbyCoOgIC 


2U  Notes  on  V.  S.  Reports.         144  U.  S.  601-621 

Walker,  9  N.  Hex.  203,  60  Pac.  924,  majority  holding  In  salt  on 
note  referred  by  consent  to  master,  bis  findings  of  fact,  which 
were  snatalned  by  eyldeuce,  were  concluslTe. 

8yL  7  (XII,  188),    Transaction  void  In  part  — Fraud, 

Approved  In  Corwtne  T.  Thompson  Nat  Bank,  105  Fed.  199; 
holding  wbere  grantor  of  land  was  Indorser  of  notes  of  Inaulvent 
corporation.  Id  which  grantee's  husband  was  Interested,  and  deeds 
withheld  from  record  so  as  to  secure  renewals  of  notes,  deeds 
were  ?old  as  to  those  Induced  to  renew;  dissenting  opinion  In 
CbanDcey  t.  Dyke  Bros.,  IIB  Fed.  21,  majority  holding,  under 
Ark.  Acts  1895,  p., 217,  |  3,  liens  of  laborers  and  materialmen 
prior  to  that  of  mortgage  given  to  raise  money  for  improvements 
as  to  part  of  proceeds  not  need  for  Improvements, 
1*4  D.  a.  601-610.    Not  cited. 

144  U.  8.  610-621,    36    L.    662,    NBSBIT    T.    RIVBRSIDD    INDD- 
PBNDENT  DIST. 

8yL  2  (XII,  190).    Judgment  as  res  adjndlcata. 

Approved  In  United  States  Trust  Co.  t.  New  Mexico,  183  U.  S. 
540,  46  L.  310,  22  Sup.  Gt  174,  holding  reversal  by  Supreme  Court 
of  order  dismissing  intervening  petition  Is  conclusive  of  prima 
fide  claim  presented  on  face  of  petition;  United  States  v,  Norfolk 
4  W.  Ry.  Co.,  114  Fed.  687,  holding  pendency  of  another  man- 
damus may  be  pleaded  in  al>atement  of  second  mandamus  when 
both  allege  tinjust  discrimination  under  Interstate  commerce  act; 
DDlon,  etc..  Bank  t.  Memphis,  111  Fed.  670,  holding  Federal  court 
follows  State  rule  that  Judgment  for  taxes  Is  res  adjudlcata  only 
ta  to  Identical  taxes  Involved  In  action;  Pittsburgh,  etc..  By.  Co. 
V.  Keokuk,  etc.  Bridge  Co.,  107  Fedl  787,  holding  Judgment  In  suit 
(or  bridge  tolls  under  contract  no  bar  to  subsequent  salt  for  tolls 
lor  distinct  period  of  time;  Linton  v.  National  Life  Ins.  Co.,  104 
Fed,  5S7,  holding  questions  decided  in  action  on  coupon  note  for 
Interest  are  res  adjudica^  In  subsequent  suit  between  same  parties 
on  note  for  principal  or  other  coupon  notes  for  Interest;  Hill  v. 
PlielpB,  101  Fed.  653,  holding  one  who  has  accepted  benefits  of 
decree  cannot  review  It;  Thayer  v.  Kansas  Loan  &  Trust  Co,,  100 
Fed.  961,  holding  where,  in  foreclosure  by  mortgagee's  aselguee, 
mortgagee  filed  croBs-blD  for  recovery  of  paymenta  for  taxes  and 
Insurance,  and  plalutift  pleaded  guaranty  by  mortgagee  to  hold 
plalntlCF  harmless  from  all  loss  by  reason  of  defect  In  title,  Jndg- 
■nuit  oa  cross-blil  In  favor  of  mortgagee  was  bar  to  subsequent 
tcilOD  on  guaranty';  Board  of  Comrs.  v.  SutlUf,  B7  Fed.  274,  276, 
bolilng  action  on  coupons  from  municipal  bonds  is  not  upon  same 
niue  of  action  as  former  action  on  different  coupona  from  same 
bonds;  Crowder  v.  Red  Mountain,  etc,  Co.,  127  Ala.  260,  29  So. 
W,  holding  where  action  is  bronght  to  recover  accrued  Interest 
Vol.  Ill  — 16 
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on  note,  wblch  stipnlstes  for  payineDt  of  interest  In  annual  In- 
Btallments,  defanlt  Judgment  la  fsror  of  plalntlEF  la  not  rea  adjndl- 
cata  In  action  to  recover  principal;  City  of  Newport  v.  Common- 
wealth, 106  Ky.  44B,  450,  BO  S.  W.  848,  Ql  S.  W.  434,  boldlng  adjudi- 
cation upon  liability  for  taxes  for  one  year  Is  no  bar  to  action  Cor 
taxes  for  snbseqnent  year  vbere  It  does  not  appear  tbat  adjudi- 
cation resulted  from  contract  exempting  defendaui;  Debnam  t. 
Gbetty,  131  N.  0.  681,  43  B.  S.  10,  holding  Federal  Judgment  eetat»- 
llahlng  validity  of  coupons  to  certain  bonds  does  not  estop  those 
iBsnIng  bonds  from  denying  validity  of  bonds;  Montpeller,  etc.,  T. 
Co.  T.  School  Diet,  115  Wis.  635,  92  N.  W.  443,  hojdlng  Judgment 
on  four  school  bonds  on  series  of  six  not  res  adjudlcata  If  validity 
of  other  two  bonds  of  series  In  subsequent  suit  to  recover  them; 
Fordyce  v.  State,  115  Wla.  C16,  92  N.  W.  432,  holding  Judgment 
declaring  that  candidate  bad  right  to  have  name  placed  on  ballot, 
and  boldlng  void  act  relating  to  quallQcatlons  for  office.  Is  not  bar  to 
quo  warranto  by  State  on  relation  Of  taxpayer  to  oust  her  from 
office  for  lack  of  qualifications;  Foster  v.  Fosson,  105  Wis.  103,  81 
N.  W.  124,  boldlng  doctrine  of  res  adjudlcata  applies  where,  after 
decree  finding  stockholders  Individually  liable,  they  paid  entire 
amouoi  but  not  In  proportion  to  tbeir  stock  and  assigned  claims 
for  contribution  against  aaBocintes  to  plaintiff,  who  sued  corpo- 
ration and  stockholders  to  enforce  contribution. 

Distinguished  in  *:tna  Lite  Ins.  Co.  v.  Board  of  Comrs,,  117 
Fed.  84,  8S,  holding  defense  may  not  have  been  litigated  tn  first 
action  It  Is  not  res  adjudlcata. 

Syl.  3  (XII,  191).    Each  coupon  Is  separate  promise. 

Approved  in  Independent  School  Dist  v.  Hew,  111  Fed.  4.  and 
Board  of  Comrs.  v.  Keene,  etc.,  BanIc,  108  Fed.  SIO,  both  reaffirm- 
ing rule. 

144  U.  S.  621-C27,  36  L.  566,  CROTTX  v.  UNION  MDT.  UPB  INS. 
CO. 

Sj-I.  1  (XII,  191).  Life  Insurance  —  Necessity  for  Insuratde  In- 
terest. 

Approved  In  Foster  v.  Preferred  Accident  Ins.  Co.,  125  Fed. 
538,  holding  where  person  effects  Insurance  on  own  life  In  good 
faltb,  paying  premiums  himself,  and  bas  policy  payable  to  any 
heneflciary  be  cboosea,  Insurer  cannot  plead  want  of  insurable  In- 
terest of  beneficiary. 

Syl.  2  IXIl,  191).    Creditor's  Insurable  Interest 

See  87  Am.  SL  Rep.  512.  note. 

Kyi.  3  (XII,  191).  Insurance  — Creditor  as  beneficiary  — Payment 
of  ilelit. 

Approved  in  Manbnttan  Life  Ins.  Co.  v.  Hennessy,  99  Fed.  69, 
boldlng  creditor  to  whom  debtor  has  assigned  policy  as  collsteral 
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ioet  not  cease  to   bave  Insiirable  Interest  In  life  by  accepting 
benefltB  of  asBlgnment  by  creditor. 
Sri.  4  (XII,  181).    Insurance  —  Proof  of  debt  at  deatb. 
Approved  Id  RIcbardsoa  y.  Drag  Co.,  92  Mo.  App.  S39,  applying 
principle  In  action  of  assumpslL 

S71.  5  (XII,  IfU).  Insurance  —  Statements  on  proof  of  deatb  as 
evidence. 

Approred  Is  Sbarland  t.  Washington  Life  Ins.  Co.,  101  Fed.  211, 
holding  copy  of  findings  on  coroner's  Inquest,  furnished  by  bene- 
Sclary  In  life  policy  as  part  of  proofs  of  death,  Is  admissible  on 
behalf  of  Insure  In  action  on  policy  to  establlsb  defense  of  suicide. 
141  U.  8.  628-639,  36  L.  S«9,  WHITE  v.  RANKIN. 
S;L  1  (KII,  191).  Equity  Jurisdiction  oyer  Infringement  suit 
Approved  In  Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co., 
lie  n.  8.  -233,  295,  46  L.  916,  917.  22  Sup.  CL  685,  6S«,  upholding 
CIrcnIt  Court's  original  Jurisdiction  over  suit  by  licensee  against 
paieatee  and  third  person.  In  wblch  bill  sets  up  title  under  license 
mi  alleges  validity  of  patents  and  lnfrIogem<>nt;  Atherton  Macb. 
Co.  V.  Atvrood-Morrlson  Co..  102  Fed.  955,  upholding  Circuit  Court's 
Jurisdiction  over  suit  for  injunction  and  recovery  of  damages  for 
iDfrlDgement  of  patent,  though  it  Incidentally  Involves  determina- 
tion of  question  of  ownership  of  patent. 
1«  D.  8.  64(KHT.  36  L.  B74,  PENDLETON  v.  EUSSELL. 

Syl.  4  (XII,  192).  Effect  of  corporate  dissolution  on  piior  Judg- 
ment 

Approved  In  Weller  Mfg.  Ca  v.  Eaton,  81  Mo.  App.  661,  bold- 
iag  toreign  Judgment  rendered  on  proper  service,  but  after  deatb 
<rt  party  is  void;  Taylor  v.  Gray,  69  N.  J.  Eq.  630,  44  AU.  868, 
bolding  order  of  forfeiture  of  charter  vrorks  dissolution. 
IM  C.  8.  647-053.     Not  Cited. 
IM  U.  S.  653-658,  36  L.  579,  ROBERTS  v.  LEWIS. 

Sjl.  2  iXII,  1D2).  Circuit  Court's  Jurisdiction  attackable  under 
State  practice. 

Ayproved  In  Roberts  v.  Langcnbach,  lie  Fed.  351,  holding  where 
Jurisdictional  ailegation  In  pialntlfF's  pleading  in  Federal  court  Is 
denied  by  answer,  and  State  practice  requires  matters  In  iibate- 
n^nt  to  be  pleaded  by  answer.  Issue  of  fact  Is  Joined  which  is 
to  be  tried  with  other  issues;  Scott  v.  Hoover,  90  Fed.  249,  250, 
holding,  under  Cal.  Code  Civ.  Proc,  g  390,  relative  to  change 
of  venne.  objection  to  trial  where  action  brought  Is  waived  by 
flenmrrer  without  affidavit  of  merits  and  demand. 

DlgtlngnlBhed  In  Whclan  v.  Rio  Grande,  etc..  Ry.,  Ill  Fed.  328, 
^dlag  pi(>a  in  abatement  In  Federal  court  sitting  in  Montana 
«Q1  be  treated  as  answer  where  It  Is  tbe  same  In  substance. 
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144  U.  a.  668-665,  36  L.  S85,  KIXDALL  v.  SAN  JUAN  MIN.  CO. 

Bjl.  1  (XII,  193).  Mining  locations  on  reservation  prior  to  with- 
drawal. 

Approved  In  MTadden  v.  Mountain  View  MIn.  &  UlU.  Co.,  Bi 
Fed.  673,  holding-  act  July  1,  1892,  restoring  to  public  domain 
portion  of  Colvllle  reservation,  did  not  operate  In  advance,  of  presl- 
dent'a  proclamadon  to  give  right  to  locate  mining  claims  therein. 

Sjl.  2  (SII,  193).  Adoption  of  previous  acts  on  withdrawal  of 
land. 

Approved  In  Nevada  Sierra  OH  Co.  v.  Home  Oil  Co.,  B8  Fed,  878, 
boldlng  In  absence  of  Intervening  rights,  fact  that  mineral  Is  not 
discovered  on  claim  until  after  notice  of  location  Is  posted  and 
boundary  marked  Is  Immaterial. 

144  U.  S.  065-668,  35  L.  585,  GBBGOEY  T.  BOSTON  SAFE  DB- 
POSIT  CO. 

8;1.  2  (XII,  193).  Appeal  —  Modification  of  Circuit  Court's  dis- 
missal. 

Approved  In  Greene  v.  United  Shoe  Machinery  Co.,  124  Fed. 
964,  holding  where  appeal  Is  taken  from  Interlocntory  decree  for 
injunction  and  Hccouiitlng  In  patent  suit  Circuit  Court  of  Appeals 
cannot  remand  with  leave  to  Circuit  Court  to  reopen  case,  without 
first  reversing;  Gregory  v.  Pllie,  94  Me.  30,  46  Atl.  795,  holding  sub- 
mission not  by  rule  of  court  may  be  revoked  by  party  to  It  before 
award  made. 

144  U.  8.  669-677.    Not  cited. 

144  U.  S.  677-688,  38  L.  591,  UNITED  STATES  V.  EATON. 

Syl.  2  (XII,  194).    OfTenses  must  be  against  public  law. 

Approved  |n  United  States  v.  Dietrich,  126  Fed.  678.  holding 
one  elected  United  States  senator  nntil  he  has  been  accepted  by 
senate  as  member  Is  not  "  member  of  Congress,"  within  Rev,  Stat.. 
f  17S1,  prohibiting  bribery.     See  78  Am.  St.  Rep.  23G,  note. 

Syl.  3  (XII,  194).    Departmental  r^ulatlons  have  force  of  law. 

Approved  In  Smith  v.  City  of  Shakopee,  103  Fed.  241,  holding 
Admiralty  Court  takes  Judicial  notice  of  regulations  of  lighthouse 
board;  Urady  v.  United  States,  08  Fed.  239,  holding  fact  that 
postmaster's  bond  does  not  contain  additional  condition  required 
by  Rev.  Stat,  I  3834,  relating  to  money  order  business,  does  not 
relieve  him  or  his  sureties  for  money  order  funds  misappropriated 
by  him. 

Syl.  4  (XII,  104).    Departmental  regulations  cannot  create  crimes. 

Approved  In  Van  Lear  v.  Eisele,  126  Fed.  827,  holding  void  In- 
terior department  regulations,  relating  to  Arkansas  Hot  Springs, 
providing  that  no  bathhouse  shall  permit  any  person   "  who   la 
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onder  medical  treaUuent"  to  bathe  therein,  ualeM  such  peraon 
la  mUeot  of  phf  Btclan  registered  by  saperlntendent,  and  right  of 
reglatty  only  accorded  to  phyeldans  approved  bj  board  designated 
b;  secretary;  Uaited  Btates  v.  Three  Packages  of  DisUlled  Spirits, 
126  Fed.  BC,  holding  addition  of  caromel  to  spirits  after  inspec- 
tkm  SDbJects  them  to  forfeiture  under  Rev.  Stat,  {  3455;  United 
States  T.  DastervIgQes,  118  Fed.  201,  upholding  30  Stat  3S,  an- 
thoriilDg  secretary  of  Interior  to  make  rules  for  protection  of 
torest  reservations;  United  States  t.  Blasingame,  116  Fed.  654, 
holding  void  80  Stat  11,  making  It  a  crime  to  vtolate  any  regula- 
tion thereafter  made  bj  secretary  of  Interior  for  protection  of 
totest  reeervHtlons;  United  States  t.  Maid,  116  Fed.  651,  652,  653, 
holding,  under  Bev.  Stat,  t  5392,  perjury  by  making  false  affl- 
ilavlt  In  relation  to  land  entry  cannot  b«  based  on  affldaTlt  of 
noomlneral  character  of  land  made  In  support  of  homestead  en- 
trj,  though  land  office  regulation  reqnlrea  such  affidavit  See  78 
Am.  St  Rep.  258,  note. 

Distinguished  In  DImmick  r.  United  States,  121  Fed.  6^  hold- 
ing In  prosecution  under  Rev.  Stat.  |  5492,  against  mint  clerk  for 
failure  to  deposit  proceeds  of  sale  of  old  materials,  rule  of  treaa- 
UTf  department  requiring  all  auch  funda  to  be  aeparately  deposited 
OD  last  day  of  quarter  was  admissible. 


CZLV  UNITED  STATES. 


145  U.  B.  1-28,  36  L.  601,  FIOKLBN  T.  SHBLBT  CO.  TAXING 
DIST. 

S;L  2  (XII,  1S6).  Commerce  — State  tax  on  brokers  for  non- 
resldentB. 

Approved  In  Pabst  Brewing  Co.  v.  Terre  Haute.  OS  Fed.  334, 
holding  city  ordinance  Imposing  license  on  breweries  or  agencies  of 
breweries  is  Invalid  as  applied  to  depot  maintained  by  brewing 
association  of  another  State  tor  purpose  of  storing  In  original  pack- 
age beer  shipped  Into  State  until  Its  distribution  to  customers  In 
original  package;  Racine  Iron  Co.  v.  McCommons,  111  Ga.  549,  36 
N.  E.  871,  upholding  act  Imposing  license  tax  on  traveling  agents 
(or  Doresldent  principals,  who  make  executory  contracts  for  sale 
ot  goods,  and  who  receive  them  In  bulk,  and  break  original  paclc- 
age  and  distribute  them  among  customers;  Kolb  v.  Boontou,  64  N. 
J.  L.  165,  44  Atl.  873,  upholding  municipal  ordinance  licensing 
hawkerg  and  peddlers;  Adklns  v.  Richmond,  98  Va.  98.  100,  31  S.  E. 
0G9.  9T0.  holding  State  cannot  tax  resident   solicitor  for  sale  of 
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goods  b7  sample  solely  for  nonresident  owner,  who  [orwairds  such 
orders  and  receives  commission. 

Distinguished  In  Stockard  v.  Morgan.  1S5  U.  8.  34,  36.  46  L.  793. 
TIM,  22  Sup.  Ct  R7S,  580,  holding  Tennnessee  statute  18S1,  taxing 
drnmmerB,  void  as  to  oonresldent  drummer  for  nonresident  firm. 

Syl.  3  <XII,  196).     State  tax  on  occupations. 

Approved  In  Stoclcard,  etc.  v.  Morgan,  105  Tenn.  414,  S8  8.  W. 
1063,  upholding  privilege  tax  on  mercbaadlse  brokers. 

145  V.  a.  29-S2.  36  L.  W9,  SESSIONS  v.  ROMADEA. 
Syl.    2    (XII,    197).    Bankruptcy — Title    to    patent    passes    to 


Approved  In  In  re  Cogley,  107  Fed.  75,  holding  bankruptcy  trustee 
not  required  to  take  charge  of  or  sell  any  portion  of  estate  so 
heavily  incumbered  with  veild  Hens  that  notblug  can  be  realized 
therefrom  for  unsecured  creditors;  liasater  v.  National  Bank,  90  , 
Tex.  348,  72  S.  W.  1058,  holding  after  close  of  bankruptcy  proceed- 
ings and  discharge  of  trustee,  an  asset  of  bankri-pt  wblch  bad 
passed  to  trustee  by  bankruptcy  proceedings,  though  he  bad  no 
knowledge  of  Its  existence,  may  be  recovered  by  tbe  bankrupt  him- 
self, where  neither  creditors  nor  trustee  assert  any  rights  In  It. 

Syl.  3  (XII,  197).    Patentee's  power  to  disclaim  is  beaeflcIaL 

Approved  in  Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  1S5  U.  S. 
435,  46  L.  DSS.  22  Sup.  Ct  711,  holding  disclaimer  may  extead  to 
part  of  specification  as  well  as  to  claim  or  one  feature  of  claim. 

Syl.  6  (XII,  1S7).    Patents  — Infringer  setting  up  assignee's  title. 

Approved  In  Winkler  v.  Studebaker  Bros.  Mfg.  Co..  105  Fed.  190. 
191,  holding  where  part  owner  of  patent  died  Intestate  and  estate 
administered  and  administratrix  discharged  without  having  made 
any  disposition  of  interest  In  patent,  title  acquired  by  assignment 
from  next  of  kin  Is  sufficient  to  support  suit  for  infringement  of 
patent 

SyL  9  (XII,  197).    Patent  for  same  purpose. 

Approved  in  Boyer  v.  Keller  Tool  Co.,  127  Fed.  138,  upholding 
Boyer  patent  No.  537,629,  for  pneumatic  tool;  Standard,  etc.,  Scale 
Co.  V.  Computing  Scale  Co.,  126  Fed.  649,  construing  computing  scale 
patents;  Brjslln  v.  Carnegie  Steel  Co..  118  Fed.  600,  holding  Brlalln 
&  Vlnnoe  patent  No.  345,953,  for  feeding  mechanism  for  rolling  mUIs, 
anticipated  Hanley  &  Blckey  patent  No.  352,748. 

Syl.  11  (XII,  198).    Liberal  construction  of  pioneer  patents. 

Approved  In  Crown  C^ork,  etc.,  Co.  v.  Aluminum,  etc.,  Co.,  108 
Fed.  867,  holding  Painter  reissue  No.  11,685,  for  bottle  stopper. 
Infringed  by  stoppers  made  In  accordance  with  Hall  patent  No. 
Hl,203. 
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S;L  13  (Xn,  197).    InfrlDgemeat — Proflts  aB  damages. 

DlBHneoistied  In  Lattimore  v.  Hardsocg  Mfg.  Co.,  121  Fed.  087, 
bolding  Id  accounting  for  Infringement  of  patent  for  miner's  lantern 
holdera,  wtiere  defendant  sold  miner's  caps  to  wblch  It  attached 
botderg,  complainant  could  recover  proflts  on  holders  oalj. 
145  U.  8.  52-50.     Not  cited. 
145  D.  8.  56-S2,  SO  L.  621,  LEWIS  t.  BARNHABT. 

SrL  8  (XII,  198).  Will  must  be  executed  according  to  laws  of 
State  of  execntlon. 

Approved  In  Bllst  t.  Seeley,  191  111.  473,  475.  61  N.  B.  53S,  529, 
boldlog  record  In  Illinois  of  foreign  will  accompanied  by  certificate 
defective  in  not  stating  that  will  was  duly  executed  and  proved 
according  to  laws  of  foreign  State  will  not  prevail  against  deed, 
tboueh  executed  prior  thereto.  * 
145  D.  S.  82-105.  36  L.  632.  QUINCT,  ETC.,  R.  R.  v.  HUMPHREY. 

SjL  2  (XII,  199).  Receiver's  liability  for  agreed  rent  of  leased 
road. 

Approved  In  Dayton  Hydraulic  Co.  v.  Felsentball,  116  Fed.  f)G5, 
holding  where  on  demand  for  rent  of  leased  premises  wbicli 
receiver  never  bad  talieu  actual  possession  of,  latter  aslied  for  time 
to  investigate,  and  one  year  later,  on  demand  for  rent  or  surrender 
of  premises,  be  agreed  to  surrender  on  condition  of  release  of  back 
not,  Eucb  condition  bound  receivership  for  rental  from  that  time; 
Fidelity  Insurance,  etc.,  Co.  v.  Norfolk,  etc.,  R.  R.  Co.,  114  Fed. 
393.  holding  Judgment  obtained  against  railroad  after  its  properly 
placed  In  bands  of  receiver  in  salt  to  foreclose  mortgage  thereon, 
(or  tort  committed  by  company  prior  to  receivership,  Is  not  entitled 
to  priority  over  mortgage  bondholders  from  earnings  of  receivership: 
Eleln  V.  Gavenesch  Co.,  61  N.  J.  Bq.  53.  53  Ati.  197,  holding  lessor 
la  lease  for  term  of  years  at  designated  annual  rent,  which  gives 
lessor  right  of  re-entry  In  case  of  failure  to  pay  rent,  cannot,  on 
lessee's  insolvency,  demand  from  receiver  rent  accruing  under  lease 
after  receiver  qnlts  premises. 

145  D.  8. 106-116,  86  L.  640,  ST.  JOSEPH,  ETC.,  R.  R.  v.  HUMPH- 
REYS. 

SyL  4  (XII,  201).  Possession  of  leased  road  —  Receiver's  lia- 
bility for  agreed  rent. 

Approved  In  Fidelity  Insnrance,  etc..  Co.  v.  Norfolk,  etc,  B.  R. 
Co,.  114  Fe4l  398,  holding  Judgment  against  railroad  obtained  after 
appointment  of  receiver  in  suit  to  foreclose  mortgage,  for  tort 
comaiitted  by  company  prior  to  receivership,  is  not  entitled  to 
priorKy  over  mortgage  bondholders  from  receivership  earnings; 
New  York  Security,  etc.,  Co.  v.  Louisville,  eta,  R.  R.  Co.,  102  I-'ed. 
393,  holding  wber«  court  has  taken  possession  of  consolidated  rail- 
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roads  by  receiver  wbo  bas,  under  orders  of  ciurt  asseDted  to  b^ 
complalnaat,  paid  operating  expenses  and  Interest  on  prior  mort- 
gages, preferential  debt  so  created  cannot  be  apportioned  between 
inortgages. 
145  U.  S.  110-122,  86  L.  644,  WILLARD  v.  WILLARD. 

SjL  1  (XII,  201).    Partition  as  of  right  b;  tenant  la  common. 

Approved  in  Bearden  t.  Benner,  120  Fed.  693,  holding  adverse 
possession  destrofs  common  possession  and  bars  partition  so  long 
as  ouster  continues;  West  v.  East  Coast  Cedar  Co..  101  Fed.  618, 
holding  part  owner  of  tract  of  land  who  la  not  made  part7  to  suit 
for  Its  partition,  but  who  claims  as  tenant  lu  common  with  parties 
and  from  same  source  of  title  may  intervene. 

145  D.  S.  128-132.  86  L.  646,  .NEW  ENtJLA.VD  MTGB.  SBC.  CO.  v. 
GAT. 

SyL  3  (XII,  202).    Appeal  —  Amount  In  controversy. 

Approved  in  Holt  v.  Indiana  Mfg.  Co.,  176  U.  S.  72,  44  t-  sn,  20 
Sup.  Ct.  273,  holding  suit  to  restrain  collection  of  taxes  not  exceed- 
ing $2,000  In  amount,  though  arising  under  Federal  Constitution  or 
laws.  Is  not  within  Circuit  Court's  Jurisdiction  under  act  August  13. 
1888,  i  1;  Purnell  v.  Page,  12S  Fed.  40S,  denying  Circuit  Court'a 
jurisdiction  over  suit  to  restrain  enforcement  of  personal  State  tax 
amounting  only  to  $S0,  though  it  constituted  cloud  on  realty  valued 
at  more  than  ¥2,000;  Oregon  R.  &  Nav.  Co.  v.  Shell.  125  Fed.  980. 
denying  jurisdiction  of  Circuit  Court  to  correct  ambiguity  lu  deed 
to  railroad's  right  of  way,  aud  to  restrain  removal  of  gates  at 
crossing  where  value  of  reaJty  and  damage  accrnlug  to  adjacent 
property  from  road's  construction  do  not  exceed  $2,000;  Battle  v. 
Atkinson,  115  Fed.  3S7,  holding  Arkansas  action  for  unlawful  de- 
tainer being  merely  lor  recovery  of  possession,  Federal  court  In 
that  State  has  no  Jurisdiction  over  action  by  allegation  that  value 
of  premlaes  is  over  $5,000  with  rental  value  of  ^25  per  month. 
145  U.  8.  132-135,  36  L.  IMO,  KITRBEB  v.  FERRIS. 

Syl.  2  (XII,  202).    Appeal  —  FIndlngfi  of  master  concurred  tn  by 

Approved  In  Sanders  v.  Blnefield,  etc.,  Co.,  106  Fed.  692.  re- 
affirming rule;  Beyer  v.  Le  Fevre,  186  U.  S.  110,  46  L.  1082,  22  Sup. 
Ct.  767,  holding  where  trial  court  and  appellate  court  agree  aa  to 
facts  established.  Supreme  Court  accepts  their  conclusion;  Back- 
ingbam  v.  Estea,  128  Fed.  587.  applying  rale  In  action  by  bankrupt's 
wife  to  enforce  resulting  trust  of  land  assigned  as  part  of  bank- 
rupt's assets;  Manhattan  Lite  Ins.  Co.  v.  Wright,  126  Fed.  88, 
applying  rule  in  action  on  life  insurance  policy;  Pollock  v.  Jones. 
124  Fed.  1B7.  applying  rule  in  determining  validly  of  mortgage  aa 
preference  under  bankruptcy  act;  LUIenthal  t.  M'Cormlck,  U7  Fed. 
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97,  holding  findings  of  fact  made  on  conQIctlng  evidence  win  not 
be  (Ustorbed  on  appeal;  Steams-Roger  Utg.  Co.  t.  Brown,  114  Fed, 
943,  applying  rule  In  action  for  InfrtngemeDt  of  patent;  EInlocb 
TeL  Co.  T.  Weatem  Electric  Co.,  113  Fed.  666,  npboldlng  Seely 
patent  No.  330,067,  for  Improvement  In  annunciators  for  multiple 
BWltcbboaKlB;  Ihallman  r.  Tbornas,  HI  Fed.  283,  and  Noctb  Amerl- 
an  Exploration  Co.  v.  Adams,  104  Fed.  408,  botb  holding  cban- 
cellor'a  finding  on  confilctlng  evidence  is  preaumptWel;  correct; 
Jantes  r.  Germania  Iron  Co.,  107  Fed.  602,  applying  rule  In  attack 
oa  land  patent;  Ibe  Anacea,  106  Fed.  T43,  holding  findings  of 
admiralty  court  In  libel  of  ship  for  personal  Injuries  are  pre- 
ramptlTely  correct;  National  Hollow,  etc.,  Co.  v.  Interchangeable, 
ett.,  Co.,  106  Fed-  T17,  holding  Heln  patent  No.  361,009,  for  metallic 
brabebeam  infringed  by  Aglar  patent  No.  600.396;  Weatern  Union 
Tel.  Co.  T.  American  Bell  Tel.  Co.,  105  Fed.  686,  applying  rnle  In 
action  for  telephone  royalties;  dissenting  opinion  In  Chauncey  v. 
Dyke  Bros.,  110  Fed.  21,  majority  holding  under  Ark.  AcU  1805. 
p.  SIT,  ;  3,  Hen  of  laborers  and  materialmen  snperlor  to  lien  of 
mortgage  given  to  pay  for  Improvements,  as  to  such  part  of  prO' 
ceeds  aot  used  for  Improvements;  dissenting  opinion  in  Wells. 
I'argo  ft  Co.  V.  Walker.  0  N.  Mex.  203,  50  Fac.  02J,  majority  holding 
Id  tolt  on  note  referred,  by  consent  to  master,  bis  findings  of  fact 
vblch  are  snatnlned  by  evidence  are  conclusive. 
1*5  U.  a  1S5-141,  36  L.  GSZ,  BARNBTT  v.  DEJNISON. 

SyL  1  (XII,  203).  Hnnlclpal  corporations  are  mere  local  agencfea 
—  Powers. 

Approved  In  Atkin  v.  Kansas.  191  U.  8.  221,  upholding  Kansas 
eight-hour  law  of  ISBl;  Boise  City,  etc.,  Co.  v.  Boise  City,  123  Fed. 
235,  holding  city  ordlaance  granting  right  to  lay  and  repair  water 
pipes  In  streets  and  alleys,  but  without  fixing  any  lei-m  for  privi- 
lege. Is  grant  of  mere  license  only  revocable  at  will. 

SyL  2  (XII,  203).  Bond  purcbaaer  chargeable  witb  requirements 
of  Issue. 

Approved  in  Campbells vllle  Lumber  Co.  v.  Hubbert.  112  Fed. 
T31,  725,  holding,  under  Ky.  act  February  27,  18S2,  amending  act 
1S78,  antborlzing  court  In  which  Judgment  Is  recovered  on  Taylor 
coDQty  bonds  to  assess  and  collect  tax  to  pay  such  Judgment,  and 
prorldlDg  that  bonds  shall  on  their  face  stipulate  that  holders 
■hal!  be  entitled  to  remedies  for  collection  In  such  acts  provided, 
holders  only  of  such  bonds  as  contain  such  stipulation  are  entitled 
to  such  remedle«. 

Syl.  4  (XII,  203).    Bonds  —  Recitals  of  Issuance  under  ordinance. 

Approved  In  Unlteil  States  Trust  Co.  v.  Village  of  Mineral  Ridge, 
IM  Fed.  8D2,  holding,  under  Rev.  Stat.  Ohio,  f  2703,  requiring  all 
municipal  bonds  to  express  on  their  face  purpose  of  Issuance  and 
under  what  ordinance,  village  refunding  bonds  reciting  that  they 
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were  Issued  to  take  ap  former  bonds  as  provided  by  village  ordi- 
nance, and  ordinance  providing  for  tbelr  Issuance  was  void,  por- 
cbasers  are  charged  wltb  notice  of  Inralldltr. 

Distinguished  lo  Qapp  T.  Marlce  City,  III  Fed.  107,  boldlng 
village  bonds  coutalnlng  statement  tbat  tbey  were  Issued  under 
and  puTBuent  to  Ohio  Rev.  Stat,  i  2701,  and  referring  to  ordi- 
nance authorizing  tbelr  Issuance  by  Its  date  and  general  purport 
and  wblcb  also  stated  tbat  bonds  were  Issned  under  authority  of 
said  section  were  sufficient  under  Ohio  Rev.  Btat..  f  2703. 

Syl  S  (XII,  204).  Bonds  ~  Estoppel  by  recital  of  Issuance  under 
ordinance. 

Approved  In  JetC  Davis  Co,  v.  National  Bank,  22  Tex.  Civ.  160, 
54  8.  W.  40,  holding  county  cannot  deny  liability  on  courthouse 
bonds  in  hands  of  bona  Qde  holders  on  ground  of  illegality  In  elec- 
tion-by  whicb  county  site  was  established  wtaere  It  has  maintained 
Its  offices  at  site  since  election. 

146  V.  8.  141~I5S,  36  L.  654,  OOODE  v.  GAINES. 
Syl.  1  (XII,  204).     Estoppel  to  deny  landlord's  title. 
Approved  In  Bumpton  v.  Arkansas,  etc..  Bank,  69  Ark.  233,  02 

8.  W.  G81,  reaffirming  rule.  See  80  Am.  St.  Rep.  73,  note. 
145  U.  S.  156-174,  38  L.  658,  TOPLIFF  v.  TOPLIFF. 
SyL  I  (XII,  205).  Patents  —  Prior  device  as  antldpaUon, 
Approved  In  Farmers'  Mfg.  Co,  v.  Spruks'  Mfg.  Co.,  127  Fed,  697, 
upholdlug  East  patent  No.  429.021,  for  ventilating  barrel;  Mil- 
waukee Carv.  Co.  v.  Brunswick,  etc.,  Co.,  120  Fed.  186,  holding 
Smith  and  Post  patent  No.  443,803,  for  carving  machine,  valid, 
but  not  Infringed  by  machine  of  Lockmau  patent  No.  671,533; 
Armat  Moving  Picture  Co.  v.  American  Mutoscope  Co.,  118  Fed. 
847,  upholding  Jenkins  and  Armat  patent  No.  580,953,  for  picture 
exhibiting  apparatus;  Moore  v.  Scbaw,  118  Fed.  607,  upholding 
Moore  patent  No.  622,251,  for  device  for  riveting  pipe;  CamlottJ 
Unhalrlng  Co.  v.  American,  etc.,  Co.,  116  Fed.  602.  npholding 
Sutton  patent  No.  3S3.2S8,  for  machine  for  removing  water  baira 
from  fur  sklna;  Bollock  v.  Davison,  107  Fed.  486,  upholding  Hal- 
lock  patent,  No.  600,782,  for  weeding  machine;  National  Hollow, 
etc.,  Co.  V,  Interchangeable,  etc.,  Co.,  106  Fed.  702,  apholdlDg 
Heln  patent  No.  361,009,-  for  metallic  brakebeam;  German-Ameri- 
can Filter  Co.  T.  Loew  Filter  Co.,  103  Fed.  310,  upholding  Strock- 
helm  patent  No.  378,379,  for  process  for  Altering  beer;  Brill  v. 
Third  Ave.  R.  R.  Co.,  103  Fed.  293,  upboldlng  BrlU  patent 
No.  478,218,  for  car  trucks;  Dodge  v.  Porter,  98  Fed.  627,  up- 
holding Tillinghast  patent  No.  497,971,  for  pneumatic  tire;  Plumb 
V.  New  York,  etc.,  R.  R.  Co.,  97  Fed.  647,  648,  holding  void  Uc- 
Kenna  patent  No.  848,289,  for  airbrake  attachment. 


IzcJbyCoOgIC 


231  Notes  on  U.  8.  Reports.        145  D.  3.  15G-1T-I 

SjL  2  (XII,  206),    Fresumptiona  in  tavor  of  patentable  novelty. 

Approved  In  dmlottl  Unhalring  Go.  v.  Comatock  UDbalrlng  Co., 
US  Fed.  024,  upholding  Sutton  patent  No.  383,25S,  for  macblne 
for  remoring  water  hairs  from  fnr  skins;  Kinlocb  TeL  Co.  v. 
Western  Electric  Co.,  113  Fed.  665,  upboldlng  Seel 7  patent 
Ko.  330,007,  for  Improvement  in  grouping  spring  Jacks  and  annun- 
ciatora  tor  multlpla  switcbboards;  Kalamazoo  Ry.  Supply  Go.  v. 
ImiT  Mfg.  Co.,  113  Fed.  268.  upholding  Barrett  paleni  No.  312,316, 
for  lifting  Jack;  National  Hollow,  etc.,  Co.  v.  Interchangeable,  etc., 
Co.,  lOe  Fed.  708,  upholding  Heln  patent  No.  3G1.009,  for  metallic 
lirakebeam;  Irwin  v.  Haseelman,  97  Fed.  968,  holding  Ryan  patent 
K'o.  379334,  for  iniprovements  tn  bookbinding.  Infringed. 

87I.  3  (XII,  206).    Patent  commlsBlouer  may  correct  mlatake  by 

ApproTed  in  Crown  Cork,  etc.,  Co.  t.  Aluminum  Stopper  Co., 
lOti  Fed.  806,  upholding  Painter  reisaae  No.  11,685,  for  botUe 
(bqiper- 

SyL  4  (XII,  206).  Inclnslon  of  focidental  function  In  reissue  ss 
ailargement 

ApproTed  In  Ide  v.  Trorllcbt,  etc.,  Co.,  115  Fed.  147,  holding 
void  claims  3,  4,  and  0  of  Ide  reissue  No.  11,730,  for  lubricating 
device  for  steam  engines. 

Sfl.  G  (XII,  207).    Reissue  may  be  broader  than  original. 

Approved  in  Fay  v.  Mason,  120  Fed.  510,  upholding  Fay  reissue 
No.  11,664,  for  collar-Ironing  machine;  Pfennlnger  v.  Heubner,  99 
F«d.  443,  holding  Pfennlnger  reissue  No.  11,439,  for  Improvement 
la  baker's  ovens,  void  for  laches  and  fraud  In  applying  for  reissue; 
Pelzer  v.  Meyberg,  97  Fed.  970,  holding  uncxcused  delay  of  twelve 
years  in  applying  for  relssne  constitutes  laches  invalidating  reieeoa 

SyL  6  (XII,  207).    Patents  —  Time  to  allow  reissue. 

Approved  in  United  Blue-Flame  Oil  Stove  Co.  r.  Glazier,  119 
Fed.  159,  holding  Everett  reissue  No.  11,607,  and  Jeavoos  reissue 
No.  11,601,  each  relating  to  bine-flame  stoves,  void  for  laches. 

flyl.  9  (XII,  207).    Reissue  —  Review  of  commissioner's  decision. 

Approved  In  Hobbs  v.  Beach,  180  TJ.  S.  395,  45  L.  593,  21  Sup. 
Ct  414,  upholding  Beach  reissue  No.  11,167,  for  machine  for  ap- 
plying stays  to  box  corners;  Westlnghouse,  etc.,  Mfg.  Go.  t,  Stan- 
ley, etc.,  Mfg.  Co.,  115  Fed.  813,  holding  void  Gaulard  &  Glbba 
reissue  No.  11,836,  for  system  of  electrical  distribution. 

Syl.  10  (XII,  207).    Technicality  wlU  not  defeat  patent. 

Approved  In  F.  C.  Austin  Hfg.  Co.  v.  American  Well  Worlcs, 
121  Fed.  80,  npholding  Ohapman  patent  No.  382,689,  tor  apparatus 
for  sinking  wells. 
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Syl.  13  (XII,  207).  Infringement  —  Discretion  of  lower  court  to 
Increase  damages. 

Approved  In  Kiaslnger-Ison  Co.  v.  Bradford  BelUng  Co.,  123  Fed. 
94,  refuslDg  to  Increase  damages  allowed  by  lower  conrL 

146  U.  8.  17B-191.    Not  cited. 

146  U.  S.  182-205,  36  L.  6T2,  LEHIGH  VALLBI  B.  E.  CO.  v. 
PENNSYLVANIA, 

Syl.  3  (KII,  20S).    State  tax  on  Interstate  shipments  going  outside. 

Approved  In  United  States  v.  Lehigh  Valley  B.  B.  Co.,  115  Ted. 
374,  holding  Federal  conrt  cannot  mandamos  railroad  to  charge 
same  rate  as  to  other  shippers  ol  same  commodity  when  ship- 
ment Is  between  two  points  In  same  State  because  line  of  road 
goes  outside  of  State;  People  v.  Knight,  171  N,  T.  863,  64  N.  E. 
155,  holding  cab  service  maintained  In  New  York  by  Interstate 
railroad  Is  not  part  of  interstate  commerce  transacted  by  rail- 
road BO  that  capital  Invested  In  It  is  exempt  from  corporate  fraa- 
chlse  tax;  Western  Union  TeL  Co.  v.  Beyuolds,  100  Va.  40o,  83 
Am.  St.  Bep.  973,  41  S.  E.  857,  applying  principle  In  enforcing 
penalty  foe  failure  to '  forward  message  from  relay  office  where 
message  passed  In  part  over  another  State. 

DiaUoguislied  in  Hanley  v.  Kansas  City,  etc.,  E.  B.  Co.,  187  V. 
S.  621,  23  Sup.  Ct.  215,  47  L.  336,  affirming  106  Fed.  350,  360,  hold- 
ing State  cannot  regulate  railway  charges  for  carriage  of  goods 
between  two  points  In  State  where  course  of  transportation  must 
t>e  for  considerable  distance  through  anothO'  Territory  or  State. 

145  U.  S.  205-224.    Not  cited. 

145  D.  S.  224,  225,  36  L.  685.  CLAY  CENTEE  v.  FABMBRS'  LOAN. 
ETC.,  CO. 

Syl.  1  (XII,  209).    Appellate  amount  dependent  on  Judgment. 

Approved  In  Holt  v.  Indiana  Mfg.  Co.,  176  U.  S.  72,  44  L.  877, 
20  Sup,  Ct,  273,  denying  Circuit  Court's  Jurisdiction  to  restrain 
collection  of  taxes  not  exceeding  ?2,000;  Purneli  v.  Page,  128  Fed- 
498,  denying  Circuit  Court's  Jurisdiction  to  restrain  enforcement 
of  personal  State  tax  amounting  to  (80,  though  It  constituted  cloud 
on  complainant's  realty  valued  at  over  {2,000;  Oregon  R,  &  Nav. 
Co,  V,  Shell.  126  Fed.  980,  denying  Circuit  Court's  Jurisdiction 
over  suit  to  correct  ambiguity  In  deed  of  railroad  right  of  way 
and  to  restrain  removal  of  gates  where  value  of  realty  and  dam- 
oge  to  adjacent  property  Is  less  than  $2,000;  Battle  v.  Atkinson, 
115  Fed.  387,  holding  since  Arkansas  action  of  unlawful  detainer 
Is  merely  to  restore  possession,  Federal  conrt  In  that  State  has  no 
Jurisdiction  where  complainant  states  value  of  premisea  at  $6,000, 
with  rental  value  of  (25  per  month. 
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14S  n.  8.  226-241,  36  L.  685,  FREEMAN  v.  ASSIDS. 

SfL  2  (XII,  209).    Time  to  seek  patent  reisBue. 

Approved  In  United  Blue-Flame'  Oil  Stove  Co.  v.  Glazier,  119 
Fed.  160,  bolding  void  Ewert  reiaaue  No.  11,607,  and  Jeavong  re- 
iBiiie  No.  11,601,  for  blue-Bame  oil  stoves;  Pfennlnger  v.  Heubner, 
99  Fed.  443,  boldlng  Pfennlnger  reissue  Na  11,439,  tor  Improve- 
m«it  in  baktt^B  ovens,  void  for  laclies  and  fraud  In  applying  for 
reissue. 

145  V.  a.  241-246.    Not  dted. 
U5  U.  S.  247-263,  36  L,  693,  EARN8HAW  v.  CADWALADEE, 

87L  1  (XII,  210).    Duty  on  Iron  ore  — Weight. 

Approved  in  Downing  v.  United  SUtea,  109  Fed.  886,  determln- 
Ing  mode  of  ascertaining  dutiable  weight  of  cotton  yarna  dyed, 
glazed  and  finished,  under  customs  duties  act  of  1S97,  par.  302. 
145  U.  S.  263-2S4,  36  L  669,  INTERSTATE  COMMERCE  COMM. 
V.  BALTIMORE,  ETC.,  R.  R. 

'Syl.  1  (XIl,  210).  Commerce  —  Common-law  rule  aa  to  discrimi- 
nation. 

Approved  in  dissenting  opinion  in  Missouri  Pacific  By.  Co.  v. 
United  States.  189  D.  S-  290.  23  Sup.  Ct  511,  47  K  816.  majority  hold- 
lag,  tmder  Interstate  commerce  act  of  19(0.}  3. decree  granting  relief 
prayed  for  In  suit  by  government  to  enjoin  discrimination  against 
tcKialltles,  which  was  unauthorized  t>ecauBe  brought  before  passage 
of  such  act,  must  be  reveraed, 

SyL  2  (XIJ,  210).    Purpose  of  Interstate  commerce  act 

Approved  In  Western  Union  Tel.  Co.  v.  Call  Publishing  Co.,  181 
C.  S.  102,  45  L.  770,  21  Sup.  Ct  665,  applying  rule  to  State  reguls- 
tlwi  of  Interstate  telegraph  company  which  discriminates  against 
newspapers  In  same  State;  United  States  v.  Norfolk  &  W.  Ry. 
Co,,  109  Fed,  836,  holding  If  system  of  coal  car  distribution  which 
railroad  lias  applied  In  given  field,  if  reasonable  and  fair  and  ap- 
plied to  all  alike,  affords  no  ground  of  complaint  on  part  of  any 
shipper. 

8jL  4  (XII,  211).  Carriers  — Party  rate  Ucketa  not  discrimina- 
tion. 

Approved  In  United  States  v.  Chicago,  etc.,  Ry.,  127  Fed.  789. 
^.  791,  holding  refusal  of  railroad  to  give  government  same  rates 
» It  does  to  theatrical  troupes  and  sporting  clubs  for  party  tickets 
In  lota  of  ten  or  more  Is  not  discrimination. 
3yL  G  (XII,  211).  Carrlera  —  Discrimination  deflned. 
Approved  In  Ohio  Coal  Co.  v.  Whitcomb,  123  Fed.  364,  boldlng 
vbere  railroad  track  along  dock  was  owned  partly  by  one  rall- 
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road  aod  partly  by  another,  and  bj  agreement  wbole  track  used 
Jointly,  extra  charge  of  {2  made  to  one  shipper  from  point  on  docks 
In  addition  to  published  schedule  from  city,  where  no  extra 
charge  was  made  to  any  other  shipper,  was  discrimination;  Louls- 
vUle  &  Nashville  R.  R.  Co.  v.  Commonwealth,  108  Ky.  641.  57 
S.  W.  512,  holding  railroad  may  charge  less  for  hauling  coal  used 
for  mauufacturfng  purposes  than  for  hauling  coal  used  for  domestic 
purposes. 

Distinguished  In  dissenting  opinion  In  Louisville  &  Nashville 
R.  R.  v.  Commonwealth,  108  Ky.  654,  67  8.  W,  516,  majority  bokl- 
ing  railroad  may  charge  less  for  hauling  coal  used  for  manurac- 
turlng  purposes  than  for  hauling  coal  used  for  domestic  purposes. 

Syl.  6  (XII,  211).     Commerce  act  construed  like  English  act 

Approved  In  Norfolk,  etc.,  Ry.  v.  Old  Dominion  Baggage  Co.,  OO 
Va.  114,  37  S.  B.  785,  holding  railroads  may  exclude  from  stations 
and  gronnds  one  engaged  In  baggage  transfer  business. 
145  D.  S.  285-300.  30  L.  706,  MUTUAL  LIFE  INS.  CO.  v.  HILLMON. 

Syl.  1  (XII,  212).    Consolidation  of  actions. 

Approved  In  Connecticut  Uut.  Life  Ins.  Co.  v.  HUlmon,  107 
Fed.  842,  holding  where  two  actions  by  same  plaintiff  are  consoli- 
dated, parties  are  entitled  to  as  many  peremptory  challenges  as  If 
actions  tried  separately;  Connecticut  MuL  Life  Ins.  Co.  v.  HUl- 
mon, 188  U.  S.  210,  23  Sup.  Ct  2H5,  47  L.  448,  arguendo. 

Syl.  3  (XII,  212).    Peremptory  challenges  by  Joint  defeudanta. 

Approved  In  Connecticut  Mut.  Life  Ins.  Co.  v.  Uliimon,  107  Fed. 
842,  holding  where  two  actions  by  same  plaintiff  are  consoUdattKl. 
parties  arc  entitled  to  as  many  peremptory  challenges  as  If  ac- 
tions tried  separately;  Waggoner  v.  Dodson,  96  lex.  6,  7,  SS  S. 
W.  814,  holding  each  of  several  defendants  who  have  common 
defense,  though  separate  controversies  among  themselves.  Is  en- 
titled to  six  peremptory  challenges. 

Syl.  8   (XII,  212).     Intent,  how  proven. 

Approved  In  Fidelity  Mut.  Life  Asan.  v.  Mettler,  185  O.  S.  321, 
46  L.  031,  22  Sup.  Ct.  6(i7,  holding  erroneous  admission.  In  action 
on  life  policy,  of  testimony  of  repute  in  family  of  Insured  cou- 
cerning  death  and  manner  thereof,  not  groimd  for  reversal  where 
It  tended  to  rebut  evidence  of  fraud;  Cuddy  v.  Clement,  115  Pe<3, 
302,  303,  holding  presumption  that  no  maritime  lien  arises  tor 
supplies  furnished  on  order  of  owner  of  vessel  Is  not  overcoiuc 
merely  by  prool  of  undisclosed  belief  or  understanding  wben 
contract  made  that  person  furnishing  such  supplies  would  be  en- 
titled to  lien;  Rogers  v.  Manhattan  Life  Ins.  Co.,  138  CaL  29i. 
282,  71  Pac.  350,  holding  In  action  on  life  policy  where  Insurttl 
boarded  steamer  and  was  never  seen  Rgaln,  letters  left  In  statetootn 
Indicating  Intention  to  commit  suicide  admissible;  Selfert  T.  Btate. 
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IGO  Ind.  470,  67  N.  E.  102.  applying  rule  In  abortion  prosecution; 
Gnen  T.  State.  154  Ind.  662,  663,  57  N.  B.  630,  640,  holding  where. 
In  pToeecntlon  for  murder,  driog  declaration  atated  that  woman 
was  mnrderer  rather  than  defendant,  defendant  could  show  that 
woman  had  had  rerolver  repaired  Bhortl7  prior  to  murder  and 
tliat  OB  evening  of  kUlfng  she  waa  aeen  dlsguleed  as  man;  Mathewa 
T.  Great  Northern  B7.,  SI  Minn.  366,  84  N.  W.  102,  holding  In  per- 
XHial  iDjurj  case  declarations  of  person  as  to  purpose  In  doing  acts 
made  at  or  atwut  time  of  act  are  admissible;  State  t.  Morteusen, 
26  Dtab.  336,  73  Pac  670.  admitting  evidence  of  decedent's  wife 
tbat  on  night  of  murder  he  said  he  was  going  to  defendant's  home 
to  collect  money,  where  In  murder  prosecution  State  claimed  de- 
fendant Induced  decedent  to  come  to  hts  house. 

145  V.  S.  30O-302,  36  L.  712,  SOUTH  SPRING.  ETC.,  MIN.  CO.  v. 
AMADOR,  ETC.,  MIN.  CO. 

9;1.  1  (XII,  213).    Appeal  —  Interests  ceasing  to  be  adverse. 

Approved  fn  HatQeld  r.  King,  1S4  U.  S.  165,  46  L.  483,  22  Sup. 
Ct  4T8,  reversing  decree  entered  against  person  not  stfved  with 
process,  but  for  whom  unauthorized  appearance  entered  by  at- 
loraey;  Wedeklnd  v.  Bell,  26  Nev.  413,  68  Pac.  614,  holding  where 
parties  to  appeal  settle  controversy  appeal  will  be  dismissed  though 
oMse  has  been  argued  and  submitted. 
1*0  D.  8.  30a-310,  36  L.  713.  HOYT  v.  HORNB. 

SjL  1  (XII.  2J3t.  PaUnts  — Evasion  — Application  by  former 
employee. 

Approved  Id  Standard,  etc..  Scale  Co.  v.  Computing  Scale  Co., 
120  Fed,  649,  construing  computing  scale  patents;  Singer  Mfg.  Co. 
V.  Cramer.  109  Fed.  655,  construing  Cramer  patent  No.  271,420,  for 
■ewlng  machine  treadle;  Galsmaa  t.  Gallert,  105  Fed.  958,  npbold- 
Ing  Qalsman  patent  Xo.  542,306.  for  Improvement  In  waist  belts. 

SjL  2  (XII,  213).  Infi^ngement  —  Substituting  mechanical 
ciulralent 

Approved  In  JuUns  King  Optical  Co.  t.  Bllhoefer,  124  Fed.  520. 
330.  holding  Wells  patent  No.  412,442,  for  eyeglass  guard,  infringed 
by  guards  of  Pox  patent  No.  095,681;  Adam  v.  Folger.  120  Fed. 
3t3.  apholding  Folger  patent  No.  680,769,  for  water  heater;  Metiil- 
lic  Extraction  Co.  v.  Brown,  104  Fed.  353,  holding  Brown  pntent 
Xo.  47l,2(H,  for  ore  roasting  rnroace.  valid  and  Infringed  by 
furnace  of  Ropp  patent  No,  532,031. 
145  U.  8.  310-316,  36  L.  716,  PICKERING  v.  LOMAX. 

SyL  2  (XII,  214).  President's  delay  in  sanctioning  Indian  con- 
'ejsnce. 

Approved  In  Lyklns  v.  McGrath,  184  U.  S.  170,  46  L.  480,  22  Sup. 
Ct  151,  452,  holding  secretary  of  Interior's  consent  to  conveyance 
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by  Indian  patentee,  thougti  given  after  Indian's  deatb,  relates 
back  to  date  of  conTeyance;  Dunbar  t.  Grcea,  M  Kan.  664,  72  Pac. 
245,  holding  wbere  land  of  Shawnee  Indian  Is  sold  wblle  be  ts 
minor  by  ^nardlan  appointed  by  Probate  Conrt,  Indian  cannot 
attack  deed  twenty-four  years  after  attaining  majority  on  ground 
that  proceedings  on  which  It  was  based  were  without  Jorlsdlctlon. 
14B  U.  8.  817-836,  36  L.  719,  FEUX  v.  PATRICK. 

Syl.  3  (XII.  214).    Trusts  —  Acquisition  of  title  by  artifice. 

Approved  In  Midway  Go.  v.  Eaton,  183  U.  8.  611,  (ilG.  46  L.  354, 
KG,  22  Sup.  CL  267,  2US,  holding  powers  of  attorney  to  locate 
Sioux  haif-breed  scrip  and  to  sell  the  lands  located  therewith, 
do  not  amount  to  assignment  of  sncb  scrip  In  violation  of  act  ol 
July  17,   1864. 

Syl.  8  <XII,  215).    Delay  In  enforcing  constructive  trust 

Approved  In  Moran  v.  Uoraky,  178  U.  S.  208,  44  L.  1039,  20  Sup. 
Ct.  867,  holding  State  decision  snstalning  defense  of  laches  against 
assertion  of  right  to  mining  claim  after  Its  abandonment  for  four- 
teen years,  during  which  apparent  title  had  been  obtained  under 
patent  to  probate  Judge  as  part  of  town  site.  Is  based  on  ground 
Independent  of  Federal  question;  Klmhell  v.  Chicago  Hydraulic 
Press  Brick  Co.,  119  Fed.  106,  holding  ten  years'  delay  bars  suit 
by  stockholder  to  cancel  stock  and  to  charge  holder  ae  tmstee 
with  amount  of  dividends  received,  on  ground  that  issuance  of 
stock  was  ultra  vires;  De  Rouz  v.  Oirard'a  Exr.,  112  Fed.  96,  hold- 
ing salt  by  heirs  of  mortgagor  to  Impeach  mortgage  for  frand 
barred  where  claim  not  asserted  until  thirty-three  years  aft^" 
foreclosure,  during  which  time  mortgagee  was  In  possession,  and 
mortgagor  never  made  any  adverse  claim;  Dunbar  v.  Green.  66 
Kan.  S60,  S61,  563,  72  Fac.  244,  holding  where  land  of  Shawnee 
Indian  was  sold  by  probate  guardian  while  he  was  a  minor,  he 
cannot,  twenty-one  yeara  after  attaining  majority,  attack  deed  on 
ground  of  Invalidity  of  proceedings  upon  which  It  was  baaed;  Jop- 
llng  V.  Chachere  et  al.,  107  La.,  536,  32  So.  249,  holding  existence 
of  defect  In  tax  sale,  resulting  from  defect  In  assessment  of  prop- 
erty, does  not  deprive  sale  from  being  made  basis  of  ten  years' 
prescription  where  defect  latent;  Schrlmpscber  v.  Stockton,  183 
D.  S.  296.  46  L.  206,  22  Sup.  Ct.  110,  arguendo.  ' 

SyL  9  (XII,  215).     Concealment  excusing  laches  —  Silence. 

Approved. In  Damold  v.  Simpson,  114  Fed.  370,  holding  mere  fact 
that  debtor  concealed  his  fraudulent  conduct  and  that  creditors 
knew  nothing  of  situation  until  short  time  before  bringing  action, 
does  not  excuse  ten  years'  delay  on  part  of  creditors  in  brmging 
action;  Callau  v.  Callau,  175  Mo.  361,  74  S.  W.  960,  holding  wbere 
brotber  Induced  Bister  to  take  land  In  Ueu  of  Interest  In  father's 
estate,  representing  that  land  was  worth  ^,000,  whereas  it  wac 
worth  only  ¥900.  suit  for  damages  barred  five  years  later. 
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(Zn,  214).    MlBcellaneons. 

Ctted  la  Y-TB-Tab-Wah  t.  Rebock,  105  Fed.  259,  opholdlni  Fed- 
oal  jttrUdlctloii  OTer  suit  by  tribal  lodl&D  living  on  reservatton, 
to  recover  damages  for  his  arrest  by  defendaiits  for  violation  of 
State  atatnte  on  ground  tbat  sacb  statute  not  applicable  to  plaln- 
tlir;  Bim-Way-Blr-Ness  v.  Eabelby,  87  Minn.  114,  91  N.  W.  293, 
luddlng  tribal  Indian  may  sue  In  State  courts  to  reaver  posse»8[on 
of  Dndlvided  Interest  in  section  of  land  lying  outside  of  any  reser- 
vation and  wblcb  he  Is  In  possession  of  citizens;  Bird  v.  'WIngn', 
24  Wash.  276,  64  Pac.  180,  holding  Superior  Court  has  Jurisdiction 
to  determine  questions  between  Indians  regarding  Indian  lands 
wltbin  State  which  have  been  allotted  under  treaties  and  stst- 
Dtea  of  United  SUtea. 
14S  D.  S.  335-34S,  36  "U  727,  THE  COBSAIB. 

SfL  1  (XII,  216).  Joinder  of  proceeding  In  personam  with  one 
In  tern. 

Approved  in  Morris  v.  Bartlett,  108  Fed.  676,  holding  decree  dis- 
missing libel  in  rem  against  vessel  to  recover  for  repairs  does 
not  constitute  adjudication  of  nonliability  of  owners  who,  under 
idmlralty  rale  12,  could  not  be  Joined,  and  did  not  Intervene: 
Vetatoro  v.  Perkins,  101  Fed.  306,  arguendo. 

SyL  2  (XII,  216).    Damages  for  mental  suffering. 

Approved  in  Hastings  Lumber  Co.  v.  Garland,  11!>  Fed.  20.  hold- 
ing In  action  for  death  of  locomotive  engineer  caused  by  exp:o3ion, 
Kbere  It  merely  appeared  that  explosion  had  occurred  atid  dece- 
dent's body  found  200  feet  away  with  no  signs  of  mangling,  It  was 
error  to  submit  Issue  of  physical  suffering  as  element  of  damages; 
8t  Louis,  etc.,  Ry.  v.  Dawson,  68  Ark.  4,  56  S.  W.  47,  holding  ver- 
dict for  $4,0(W,  in  action  by  administrator  to  recover  for  pain  and 
■nllerlDg  endured  by  deceased,  will  be  set  aside  where  Interval 
of  conscious  siilleting  t>etween  Injury  and  death  was  only  a 
moment 

SyL  3  (XII,  216).  Libel  of  vessel  for  death  where  no  Hen  by  local 
Uw. 

Approved  Id  The  Albert  Dnmols,  177  n.  S.  258,  44  L.  761,  20  Sup. 
Ct  602,  holding  lien  on  vessel  for  loss  of  life  of  passenger,  not 
created  by  La.  Civ.  Code,  art  S237,  subd.  12,  providing  privllegs 
for  loss  or  damage  caused  to  person  or  property  by  negligent  man- 
■tement  of  vessel;  The  Energla,  124  Fed.  846.  holding,  under  Ball. 
iWssb.)  Codra,  II  5953,  5954,  charterer  of  vessel  to  cany  cargo 
'ron  Washington  port  has  lien  thereon  for  her  failure  to  load 
neb  cargo,  which  may  be  enforced  by  suit  In  rem  In  admiralty; 
Tht  Robert  Dollar,  115  Fed.  224,  holding  Hill's  (Wash.)  Code,  f  1678. 
making  every  master,  consignee,  or  person  having  charge  of  con- 
VoL  III  — 17 
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struction,  repair  or  equlpmeat  of  veaeel,  agoit  of  owner  (or  purpose 
of  contracting  debts  on  credit  of  vessel.  Is  applicable  to  foreign  ves- 
sels obtaining  repairs  or  supplies  la  State  port;  Schooner  Robert 
Lewers  Co.  v.  Kekauoha,  114  Fed.  SSI,  holding  right  of  action  for 
damages  for  deatb  of  person  lies  In  Admiralty  Court  in  Hawaii;  Tbe 
Llda  Fowler,  113  Fed.  607,  upholding  admlraltrJurlBdlctlon  to  enforce 
liens  on  veeaelB  for  pilotage  under  Pa.  P.  L.  230;  The  Onoko.  107 
Fed,  986,  holding  snlt  tn  rem  for  wrongful  deatb  of  person  klllea 
In  coUiBlon,  based  on  water-craft  statutes  of  niinols  or  Wisconsin, 
cannot  be  maintained  In  admiralty  against  vessel  at  fault;  Tbe 
Carrie  L.  Tyler,  106  Fed.  427.  holding  suit  under  K.  C.  Code,  I  3519. 
to  recover  penalty  for  piloting  without  license,  creates  no  lien  on 
vessel;  dissenting  opinion  lu  Workman  v.  Mayor,  etc.,  of  New  Xork. 
179  U.  S.  B87.  45  L.  330,  21  Sup.  Ct.  225,  majority  holding  city 
liable,  by  maritime  law,  for  negligence  of  servants  In  charge  of 
flreboat  wblle  hastening  to  Are,  In  consequence  of  wblch  boat 
collides  wltb  and  Injnrea  another  vessel;  The  B.  L.  Watson,  118 
Fed.  852,  arguendo. 
145  n.  8.  349-3C8.  36  L.  732,  PBWABIC  MIN.  CO.  v.  MASON. 

Syl.  1  (XII,  217).    Discretion  to  set  aside  Judicial  sate. 

Approved  In  Bass  v.  McDonald,  29  Ind.  App.  603,  64  N.  B.  937. 
reaffirming  role, 

Syl.  6  (XII,  218).  Stockholder's  bidding  at  sale  of  corporate 
property. 

Approved  In  McMillan  v.  Harris.  110  Ga.  83,  78  Am.  St.  Ilep.  103. 
35  S.  E.  338,  holding  persons  wbo  will  be  entitled  to  proceeds  of 
land  sold  by  executor  under  decree,  may  engnge  third  person  to 
mn  property  up  to  certain  figure  wltb  understanding  that  If  It  Is 
knocked  down  to  him  It  will  be  taken  off  bis  bands. 

Syl.  7  (XII.  218).    Equity  —  Time  for  exceptions  to  master's  sale. 

Approved  In  Godcbanx  v.  Morris,  121  Fed.  484,  reaffirming  rule; 
Nevada  Nickel  Syndicate  v.  National  Nickel  Co.,  103  Fed.  394.  hold- 
ing failure  to  give  requisite  notice  of  ante  of  realty  required  by 
27  Stat.  751,  dues  not  render  sale  void  where  sale  Is  conflrmed  after 
due  notice  to  defendant  without  objection  from  him. 

Syl.  8  (XII,  218).  Setting  aside  Judicial  sale  —  Inadequate  con- 
sideration. 

Approved  In  Fidelity  Ins.,  etc.,  Co.  v.  Roanoke  SL  By.  Co.,  OS 
Fed.  476,  reaffirming  rule;  In  re  Shea.  126  Fed.  155.  holding  sale 
of  bankrupt's  estate  may  be  set  aside  where  woutd-be  bidders, 
though  having  seasonably  notlfled  trustee  of  Intention  to  bid,  are 
prevented  from  doing  so;  Files  v.  Brown,  124  Fed.  137.  upholding 
sale  of  Judgment  secured  by  collateral  apparently  worthless  but 
which  later  turned  out  valuable;  Blanks  v.  Farmers'  Loan,  etc. 
Trust  Co.,  122  Fed.  801,  boldlng  opinion   by  affiants  that  larger 
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price  ml^ht  be  obtained  on  resale,  are  not  anfflcient  to  anthorlu 

hWhs  aside  sale. 

(XII,  217).    Miscellaneous. 

Cited  In  Coltrane  v.  Baltimore,  etc..  Loan  Assn.,  126  Fed,  840, 
boldlDg  when  conflrmatlon  of  Judicial  sale  la  desired,  better  practice 
It  to  serve  on  couDsel  notice  tbat  at  time  and  place  stated  decree 
nlBl  will  be  moved  for;  Talbot  t.  Mason,  125  Fed.  102.  and  Mason 
T.  Pewabic  Mln,  Co..  100  Fed.  340.  both  reciting  history  of  case; 
Guarantee  Trust,  etc.,  Co.  t.  Delta,  etc.,  Co..  104  Fed.  9.  holding 
Federal  equity  court  has  no  Jurisdiction  to  Itself  transfer  title  to 
luids  Id  another  State  by  sale  and  conveyance  made  tbrough  tta 
niBter. 
145  C.  8.  368-37S,  36  L.  738,  GALLIHER  v.  CADWELL. 

fijL  2  (XII,  218).     Laches  not  qnestlon  of  years. 

Approved  In  Hanchett  v.  Blair,  100  Fed.  827,  and  Taylor  t. 
Slater,  21  B.  I.  109,  43  Atl.  1003,  both  reaffirming  rule;  Ward  v. 
Sberman,  192  U.  S.  176,  24  Sup.  Ct  230,  holding  where  bolder  of 
defaulted  mortgage  on  land  and  cattle  accepts  property  In  pay- 
ment of  debt  and  enters  Into  possession,  former  owner  cannot,  after 
Ibree  years,  rescind  contract  and  treat  vendee  merely  as  mortgagee 
la  possession;  New  York  v.  Pine,  185  U.  8.  99.  46  L.  823,  22  Sup.  Ct 
aK,  applying  rule  In  suit  by  riparian  owners  to  restrain  construc- 
tion by  city  of  dam  In  aid  of  Its  water  supply,  by  wblcb  waters  of 
river  are  diverted  from  flowing  through  riparian  owner's  lands, 
wbo  delayed  two  years  after  commencement  of  construction  before 
tolng;  Horan  v.  Horsky,  178  U.  S.  208,  44  L.  1039,  20  Sup.  Ct.  857, 
Dpbolding  State  decision  against  assertion  of  right  to  mining  claim 
after  Its  abandonment  for  fourteen  years,  during  which  time  it 
bad  been  patented  to  probate  Judge  as  part  of  town  site;  London, 
etc.,  Bank  v.  Borton,  126  Fed.  601,  holding  six  years'  delay  In  fore- 
ctoslQg  mortgage  not  laches  where  delay  attributable  as  much  to 
defendants  as  to  plaintiff;  Kessler  v.  Ensley  Co.,  123  Fed.  567, 
botdlDg  four  years'  delay  by  stockholders  before  suing  to  set  aside 
alleged  fraudulent  conveyances  by  corporation  not  excused  by  gen- 
eral lack  of  knowledge  of  fraud  until  three  months  prior  to  suit, 
wIthDut  showing  Inquiry  made  and  where  means  of  knowledge 
accessible;  American  St  Car  Advertising  Co.  v.  Jonea,  122  Fed.  SU9, 
■<PPl}lDK  rule  in  suit  by  assignee  of  patenta  to  recover  royalties 
under  parol  license  assigned  to  blm;  Potts  v,  Alexander,  118  Fed. 
^.  denying  leave  to  file  replication  nunc  pro  tunc  where  plalntlfC 
gnilty  of  lachea  In  bringing  suit;  Hendryx  v.  Perkins.  114  Fed.  812, 
826,  827,  holding  neither  bill  to  vacate  decree  for  fraud  nor  bill 
of  WTlew  can  be  maintained  after  lapse  of  nine  years,  during  all 

"rf  wblch  time  complainant  had  knowledge  of  decree;  Guarantee 

""^t,  etc..  Co.  V.  Delta,  etc.,  Co.,  104  Fed.  15,  denying  relief  where 
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defendants  In  anlt  to  quiet  title  to  unoccupied  lands  and  For  can- 
cellation of  deeds  as  clouds  on  title,  claim  tbrough  conveyaacea 
based  on  tax  sales,  executed  from  nine  to  twenty-fire  years 
previously;  Morgan  v.  King.  27  Colo.  S30,  63  Pac.  419,  boldlng  in 
action  by  stockholder  to  set  aside  fraudulent  transfer  of  miaing 
stock  to  certain  directors,  be  is  not  chargeable  with  laches  for 
falling  to  discover  transaction  by  examination  of  books,  when  delay 
caused  DO  Injury  to  defendants;  Heirs  of  l.edoux  t.  Lavedan,  52 
La,  Ann,  333,  27  So.  205,  applying  principle  In  suit  to  have  prop- 
erty confiscated  by  government  and  sold,  brought  into  estate  of 
former  owner  who  bas  been  pB.rdoned;  St.  Louis  Safe  Deposit  Bank 
T.  Kennett  Est.,  101  Mo.  App.  39S,  74  8.  W.  483,  holding  where,  on 
erection  of  defendant's  building,  plaintiff,  an  adjoining  landowner, 
objected  to  construction  of  smokestack  which  extended  into  private 
alley  between  adjoining  property,  as  breach  of  contract  for  main- 
tenance of  alley,  mere  delay  In  suing  to  restrain  maintenance  of 
smokestack  is  not  laches;  Gay  v.  Havermale,  27  Wash.  398,  67 
Pac.  800,  holding  fact  that  Judgment  creditors  had  knowledge  of 
conveyance  by  their  debtor  more  than  seven  years  before  action 
to  set  It  aside,  is  not  laches  where  no  facts  In  evidence  impute 
Inequity  to  plaintiff  or  Injury  to  defendant;  Upman  v.  Lowtber ' 
OH  Co.,  53  W.  Va.  SIO,  see  44  S.  E.  437,  applying  rule  In  suit  for 
specific  performance  of  sale  of  land. 
145  U.  8.  376-393.  36  L.  741.  COX  v.  HART. 

Syl.  1  (XII,  220).    Refusal  of  continuance  Is  discretionary. 

Approved  In  Pacey  v.  McKlnney,  125  Fed.  679,  upholding  refusal 
of  continuance  to  obtain  testimony  of  agents  wbere  complaint, 
which  bad  been  on  file  six  months,  alleged  contract  with  defendant 
through  bis  agents,  and  at  any  time  thereafter  defendant  might 
have  obtained  names  of  such  agents;  Coltrane  t.  Templeton,  100 
Fed.  376,  boldlng  refusal  of  equity  court  to  continue  bearing  upon 
agreement  of  demurrer  and  plea  not  assignable  as  error  on  appeaL 

'Syl.  4  (XII,  220).    Extrinsic  evidence  to  explain  deed. 

Approved  In  Greenfield  v.  Mclntyre,  112  Ga.  696,  38  S.  E.  46. 
boldlng  where  landowner  died  and  several  years  thereafter  such 
land  was  levied  on  and  sold  for  city  taxes.  In  suit  by  heirs  to  re- 
covet  land  from  purchaser  at  tax  sale.  In  which  latter  relies  as 
defense  on  tax  dee^  be  and  beirs  claim  nnder  common  source  of 
title  though  tax  sale  void;  dissenting  opinion  in  Johnston  v.  Case, 
131  N.  O.  498,  42  8.  E.  960,  majority  boldlng  where  mortgagee  con- 
veys land,  vendee  gets  only  equitable  title,  and  deed  of  staerlll 
to  purchaser  at  sale  nnder  execution  against  vendee  of  mortgagee 
conveys  no  tltla 

Syl.  6  (XII,  221).  Trespass  to  try  title  —  Compensation  tor  Im- 
provements. 

See  81  Am.  fit  Rep.  175,  not«. 
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U5  D.  6.  393-409,  36  L.  748,  ST.  LOUIS,  ETC.,  B.  R.  t.  TBREB 
HADTE,  ETC.,  R.  R.  CO. 

Syl.  1  <XII,  221).    Railroad  lease  for  999  years. 

Approved  in  Cumberland  Tel.,  etc..  Go.  t.  EvansTllle,  127  Fed.  102. 
boldlng,  under  Indiana  atatnte  authorizing  formation  of  telephone 
corporations,  company  cannot  sell  all  Its  property  or  franchise  a, 
thoDgh  city  which  granted  franchise  to  use  streets  recognizes  such 
transfer;  Seattle  Gas  &  Electric  Co.  v.  Citizens'  Light,  etc.,  Co.. 
123  Fed.  593,  holding  New  Jersey  corporation,  organized  under 
graeral  Incorporation  laws  and  not  under  gas  act,  cannot  engage 
In  gas  business  In  another  State;  Central  Trust  Co.  v.  Indiana,  etc., 
K.  R.  Co.,  93  Fed.  670,  holding  railroad  not  brought  within  2  Bums' 
lull  Rev.  Stat  1894.  i  5216,  authorizing  company  whose  line  Of 
railway  extends  across  State  In  eltber  direction  to  become  guarantor 
of  bonds  of  railroad  of  adjoining  State,  by  fact  that  it  operated 
leased  road  across  State;  Georgia  R.  R.  Co.  v.  Maddoi,  118  Ga.  S9, 42 
S.  C.  317,  upholding  charter  right  of  railroad  to  lease  its  franchises 
tor  transportation  of  freight  and  passengers;  Chicago  Union  Trac- 
tion Co.  T.  Chicago.  199  11!.  543.  65  N.  ^.  408.  holding  where  street 
railroad  leased  other  roads,  which  by  their  charter  and  contract 
with  city  were  entitled  to  charge  certain  fares,  which  city  could 
not  reduce.  It  thereby  waived  their  charter  right  to  charge  fares 
Gied  therein;  First  Nat.  Bank  t.  American  Nat.  Bank,  173  Mo. 
159,  72  S.  W.  1061,  boldlng  national  bank  may  plead  ultra  vires  lo 
snit  en  contract,  by  which  it  agrees  that  draft  drawn  by  customer 
ol  another  national  bank  on  one  ot  Its  own  customers  will  be  paid. 

SyL  6  (XII,  222).    Affirmative  relief  against  Illegal  contract. 

Approved  in  Savings,  etc.,  Co.  v.  Bear  Valley  Irr.  Co..  112  Fed. 
702.  holding  where  corporation  executes  deed  and  delivers  posses- 
sion of  all  its  property  to  another  corporation,  which  In  cousld- 
^atlon  assumes  and  discbarges  debts  ot  grantor,  such  corporation 
will  not  t>e  permitted  to  assert  want  ot  power  to  make  conveyance 
and  retake  property;  Brown  v.  Scbleler,  112  Fed.  582,  holding  where 
bank  leased  ground  for  ninety-nine  years  and  erected  building 
thereon,  part  of  which  It  occupied  and  rented  remainder,  and  by 
sobsequent  contract  It  surrendered  building  to  owner  and  lease 
was  canceled,  receiver  subsequently  appointed  cannot  recover 
money  expended  on  building  on  ground  that  lease  was  ultra  vires; 
Dooaelly  v.  Bees,  141  Gal.  61,  74  Pac.  435,  holding  Civil  Code, 
I  2224,  authorizes  relief  where  there  was  no  fraud  or  undue  inliu- 
encp,  hut  violation  of  trust  assumed  In  accepting  property;  Drinkall 
V.  MoTlus  State  Bank,  11  N.  Dak.  17.  8S  N.  W.  727,  05  Am.  St. 
Kep.  G90,  holding  indorsement  and  delivery  of  cashier's  check  by 
payee  to  gambler  In  payment  of  chips  to  be  used  In  game,  does 
boimnke  gambler  bolder  In  due  course. 
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SyL  8  (XII,  220).    Belief  agalnat  executed  Invalid  contract 

Approved  in  Metcalf  7.  American  School  Furniture  Co.,  122  Fed. 
124,  taolding  contract  by  corporation  for  Bale  of  its  property  can- 
not be  rescinded  at  suit  of  stockbolder  suing  in  rlgbt  of  corporation 
on  ground  of  ultra  vires  where  It  has  bean  fully  executed. 
145  U.  S.  409-417,  36  L.  755,  HANCOCK  v.  LOUISVILLE,  ETC., 
R.  R. 

Syl.  1  (XII,  222).    Lease  of  brancbes  making  contlnuoua  line. 

Approved  In  Georgia  R.  R.  Co.  v.  Mnddox,  118  Ga.  75,  42  S.  E. 
320.  boldlng  A.  &  W.  P.  Railroad  bad  charter  rigbt  to  accept  lease 
of  property  and  franchlaea  of  another  road. 

Syl.  2  (XII,  223).    Right  of  subscribing  county  to  vote  stock. 

Approved  in  Gross  v.  Kentucky  Board  of  Managers,  105  Ky.  844, 
49  S.W.460,  holding,  under  act  of  January  19,  IS93,  Kentucky  Board 
of  Managers  of  World's  Columbian  Biposltlon  Ib  public  corporation, 
liable  for  breach  of  Its  lawful  contract. 

Syl.  3  (XII,  223).    State  may  form  corporati<m  In  any  way. 

DIatlugulshed  In  dissenting  opinion  in  Gross  v.  Kentucky  Board 
of  Managers,  etc.,  105  Ky.  849,  49  S.  W.  460.  majority  holding. 
under  act  of  January  19,  1893,  Kentucky  Board  of  Managers  of 
World's  Columbian  Exposition  is  public  corporation,  liable  for 
breach. of  its  lawful  contract. 

(XII,  222).    Miscellaneous. 

Cited  in  Southern  Ry.  v.  Wilcox,  99  Ya.  408.  39  S.  B.  147,  hold- 
ing rule  that  no  recovery  can  be  had  on  Illegal  contract  applies  to 
contracts  In  violation  of  interstate  commerce  law. 
145  U.  S.  418-421,  36  L.  759.  BABKPETZ  v.  HDMPHREYS. 

Syl.  3  (XII,  223).  Contributory  negligence  of  railroad  yard  em- 
ployee. 

Approved  in  Smith  v.  Atlantic,  etc..  By.,  131  N.  G.  618,  619,  42 
S.  E.  977,  holding  In  action  against  railroad  for  injuries  to  employee, 
who  was  painting  switch  target  near  track,  engineer  of  englUe 
which  struck  him  had  right  to  assume  that  employee  would  step 
out  of  danger;  Wabash  R.  R.  v.  Sklles,  64  Ohio  8L  472,  60  N.  E.  580, 
holding  where  railroad  employee,  without  looking  or  listening,  steps 
on  track  from  place  of  safety  on  platform  Immediately  after  pass- 
ing  of  train  and  In  front  of  backlog  engine,  he  Is  guilty  of  con- 
tributory negligence. 

Syl.  4  (XII,  223).  Direction  of  verdict  where  contributory  neg- 
ligence un  controverted. 

Approved  In  Marande  v.  Texas  &  Pac.  R.  R.  Co.,  184  D.  S.  191. 
46  L.  49G.  22  Sup.  Ct.  347,  holding  question  whether  cotton  stored 
near  track  was  set  on  fire  by  sparks  from  locomotive  Is  for  Jury; 
Patton  V.  Texas  &  P.  R.  B.  Co.,  179  U.  S.  660,  45  L.  363,  21  Sup.  Ct. 
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276.  upholdfDg  direction  of  verdict  In  action  by  locomotive  fireman 
(or  InjDrlea  suBtalned  hj  tnmliig  of  loose  step  on  engine  whlcb  he 
was  deanlDg,  and  step,  rod  and  nut  were  In  good  condition  at  be- 
ginning of  trip  and  Inspectors  wete  competent;  Chicago,  etc.,  R.  R. 
Co.  T.  Rosaow,  IIT  Fed.  493,  holding  verdict  should  have  been 
dlKctcd  where  farmer  drove  directly  across  railroad  track  without 
loDklng  or  listening;  Dolphin  v.  New  York,  etc.,  R.  R.,  182  Mass. 
Sll,  65  N.  E.  821,  holding  brakeman,  working  In  yards  at  night, 
vho,  after  seeing  engine  on  track,  starts  to  cross  without  looking 
to  Bee  if  engine  is  moving,  turns  his  back  to  It  and  is  struck,  can- 
not recover;  Street  v.  Norfolk,  etc.,  R.  B.,  101  Va.  750,  45  8.  B.  285, 
applying  mle  where  employee  engaged  In  "  pinching  "  railroad  cars 
on  pier  stood  on  rail,  though  platform  provided  for  him  to  stand  on, 
■nd  he  had  been  repeatedly  warned  not  to  stand  on  ralL 

Dietlngulsbed  in  Wastl  v.  Montana,  etc.,  Ry.,  24  MonL  171,  61 
Fbc.  13,  holding  nonsuit  properly  denied  where  hostler  on  dark 
Qlght,  after  ordering  plalntlfF  to  turn  switch  without  customary 
slgnsl,  started  engine  toward  switch  to  avoid  approaching  train  and 
ran  over  plaintiff. 

14B  b.  S.  421-427,  38  L.  769,  MILLER  v.  AMMON. 
Syl.  1  (XIJ,  224).  Following  State  decisions. 
Approved  In  Warburton  v.  Wblte.  176  U.  S.  486,  44  L.  559,  20  Sup. 
Ct  409,  applying  rule  In  sustaining  claim  to  community  property 
by  heirs  of  surviving  wife  under  Washington  decisions. 
SyL  2  (XII,  224).  Contract  In  violation  of  sUtute  void. 
Approved  In  Ex  parte  Reaves,  121  Fed.  850,  holding  21  Stat.  3, 
prohibiting  enlistment  of  minors  In  navy  without  consent  of  parents, 
ilves  minor  no  status  In  naval  service,  which  can  be  asserted  by 
gov»nment  to  punish  son  for  desertion;  City  Trust,  etc.,  Co.  r. 
Glencove  Granite  Co.,  113  Fed.  180,  applying  rule  in  sustaining 
BnlQclracy  of  affidavit  of  defense  In  action  on  surety,  on  bond  con- 
ditioned to  pay  judgment;  Diamond  Glue  Co.  v.  United  States  Glue 
Co.,  103  Fed.  839,  holding,  under  statute  prohibiting  foreign  corpo- 
ration from  doing  business  without  filing  copy  of  charter,  and  mak- 
^g  an;  contract  void  unless  It  compiled  with  statute,  where  coi- 
potniioi],  after  enactment  of  statute  but  before  it  took  effect,  «n- 
ttfed  Into  contract,  statute  was  good  defense  for  breach  of  contract, 
twathart  v.  Congdon,  197  III.  354,  90  Am.  St.  Rep.  170,  64  N.  E. 
'^0<  bolding,  under  city  ordinance  problblting  brokers  from  doing 
''■ulnew  without  license,  note  given  broker  for  services  rendered 
^iiia  broker  acted  without  license  is  void;  dissenting  opinion  In 
HanoTer  Nat.  Bank  v.  First  Nat  Bank,  109  Fed.  435,  majority 
liDldiQg  where  national  bank  president  has  his  note  discounted  by 
anottier  national  bank  for  benefit  of  his  bank,  so  as  to  evade  bank- 
'"S  laws,  bank  cannot  set  up  illegality  of  transaction  as  defeuse. 
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DlatlnsQlsbed  In  CotmoUy  v.  UdIod  Sewer  Pipe  Co.,  184  C.  B. 
S48,  46  L.  685,  22  Sap.  Ct  435,  holdlns  vlolaUon  of  Sberman  ana- 
tniBt  act  by  formatloD  of  comblnatloD  In  restraint  ot  trade,  does 
not  preclude  company  tbus  Illegally  formed  from  recovering  on 
collateral  contracts  for  purchase  price  of  goods. 

145  U.  S.  428-434,  38  H  762,  BENSON  MIN.,  ETC.,  CO.  f.  AI.TA 
WIN.,  ETC.,  CO. 

Syl,  S  (XII,  225).    Public  lands  — Payment  of  price  passes  title. 

Approved  In  NeiUon  v.  Champaigne,  Mining,  etc.,  Co.,  llfl  Fed. 
125,  reafflrmlDg  rule;  Fnlkerson  v.  Cblsna  MIn.,  etc..  Imp.  Co.,  122 
Fed.  TSa,  holding,  under  Alaska  Code,  {  475,  one  !n  pofiseeslon  of 
mining  claim  Is  Alaska,  under  valid  location,  bas  such  title  as  will 
support  action  to  gnlet  title  against  adverse  claimant;  Teller  v. 
United  States,  117  Fed.  581,  holding  payment  of  purchase  price 
vests  title  to  land,  including  right  to  timber  cut,  as  of  date  of  appli- 
cation to  purchase;  Teller  v.  United  States,  113  Fed.  280,  282,  hold- 
ing occupant  of  mineral  claim  wbo  has  applied  for  patent  before 
puVcbase  price  la  paid  and  before  be  receives  certlScate,  has  no 
rlgbt  to  cut  timber  on  sucb  claim  wltb  Intent  to  export  or  remove 
same,  and  license  from  blm  to  so  cut  timber  gives  no  protection 
to  licensee  as  against  government;  Nellson  v.  Gbampalgne  Min., 
etc.,  Co.,  Ill  Fed.  65S,  boldlog.  after  entry  of  mining  location  in 
land  office,  relocation  of  premises  cannot  be  made  by  another  so 
long  as  tbat  entry  stands;  Olive  Land,  etc.,  Co.  v.  Olmstead,  103 
Fed.  575,  boldiug  rigbts  of  one  selecting  lien  lands,  under  forest 
reserve  act  of  June  4,  1897,  not  affected  by  fact  tbat  It  bas  surface 
IndleatioEs  of  oil  or  tbat  It  Is  selected  with  view  to  its  possible 
value  as  oil  land,  wbere  no  oil  discovery  has  been  made  tbereon; 
Baab  V.  Cascade  Mln.  Co.,  29  Wash.  53.  64,  6S  Pac.  403,  holding 
where  vendor  of  mining  claim,  who  has  entered,  paid  price,  and 
obtained  certificate  of  purchase  from  government,  tenders  deed  in 
pursuance  of  contract  of  sale,  vendee  cannot  refuse  deed  and  re- 
scind contract  because  vendor  bas  not  obtained  patent.  See  ST 
Am.  St.  Rep.  413,  note. 

Syl.  4  (XII.  225).    Delay  In  issuing  patent  does  not  affect  rigbts. 

Approved  in  Cranes  Gulcb  M.  Co.  v.  Scherrer,  134  Cal.  353,  66 
Pac.  488,  holding  certiQcate  of  purchase  of  placer  mining  claim. 
Issued  under  placer  act  of  1870,  conferred  on  purchaser  vested 
rlgbt  to  patent  which  was  not  subject  to  section  11  of  general  mining 
act  of  1872,  so  tbat  reservation  In  patent  for  such  claim,  issued  after 
passage  of  latter  act,  of  all  known  lodes,  was  void;  Murray  v, 
Montana,  etc.,  Mfg.  Co.,  25  Jlont.  22,  63  Pac  721,  holding,  in  eject- 
ment to  recover  mining  claim  patented  to  plaintiff,  defendant  may 
show  tbat  be  bad  purchased  prior  claim  thereto,  but  that  his  vendor 
had  wrongfully  relinquished  claim  to  government,  which  enabled 
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plaintiff  to  obtain  patent;  Murray  t.  Folglaw,  23  Mont.  &l,  69 
Pac.  444,  holding  wbere  recelv^'s  receipt  showing  tliat  entryman  vt 
mlDlng  claim  Is  entitled  to  patent,  Is  subsequently  annulled  for 
frond  In  obtaining  It,  and  entryman  baa  failed  to  do  annual  woric, 
dalm  l8  snbject  to  relocation. 

Sj-L  5  (XII.  225).    Set-off  Of  coot  of  mining  by  trespasBer. 

Approved  In  United  States  r.  McKe^  128  Fed.  1004,  holding 
where  defendants  took  bark  from  trees  on  public  land  under 
misapprehensloD  as  to  true  boundary  of  township,  they  were  liable 
only  for  stumpage  value  of  bark;  Sweeney  v.  Hanley,  126  Fed.  103, 
holding  where  majority  owner  of  mine, excludes  cotenant  and  is 
workUig  mine  and  retaining  proceeds  under  claim  of  sole  owner- 
ship  under  deed  obtained  by  fraud,  be  Is  liable  for  gross  value  at 
mine  of  coteoant's  share  of  ore  produced  without  deduction  for 
cost  of  mining;  Powers  v.  United  States,  119  Fed.  567,  holding  one 
wrongfully  cutting  timber  from  public  mineral  lands,  which-  he 
converted  Into  lumber  and  sold  for  purposes  permitted  by  Comp. 
Stat  1901.  p.  152S,  not  liable  for  added  value  of  timber  due  'to 
bis  labor,  merely  for  failure  to  keep  record  required  by  land  ofBce 
where  be  acted  in  good  faith;  United  States  v.  Homestake  Min. 
Co.,  117  Fed.  482,  applying  principle  where  timber  wrongfully  cut 
from  public  lands;  Gentry  v.  United  States,  101  Fed.  54,  holding,  in 
conversion  by  government  for  timber  alleged  to  have  been  wrong- 
fnlly  cut  from  public  land,  wbere  defeodnnt  Justilles  under  belief 
that  be  was  exercising  lawful  right  under  20  Stat  S8,  liability  Is 
limited  to  timber  in  Its  original  place;  Golden  Itcward  MIn.  Co.  v. 
Buxton  Mln.  Co.,  07  Fed.  422,  holding  Comp.  Laws  Dak.  1H.S7. 
I  4603,  fixing  damages  recoverable  for  conversion  of  personalty. 
Kovems  In  actions  In  Federal  courts  In  that  State  for  trespass  to 
mining  claim,  where  only  damage  litigated  Is  value  of  ore  converted. 

1«  U.  S.  435-444.    Kot  cited. 

143  U.  S.  444-453.  38  L.  708,  SHAW  T.  QUINCT  MINING  CO. 

Syl.  1  (SII,  226).    Courts  —  "Inhabitant"  means  citizen. 

Approved  In  Gale  v.  Southern  Uldg.,  etc.,  Assn..  117  Fed,  734. 
holding  bill  alleging  that  complainant  la  resident  of  or  lives  at 
certain  place,  does  not  state  bis  cittzenablp,  necessary  to  give 
Federal  court  jurisdiction. 

Syl.  3  (XII,  226).  Venue  — LImlUtlon  on  Circuit  Court's  juris- 
diction. 

Approved  In  Foulk  v.  Gray.  120  Fed.  157,  l(i3,  holding  where  suli 
brought  In  court  of  State  where  neither  party  resides,  and  defend- 
ant flies  petition  for  removal  to  Federal  court,  he  cannot  there- 
after object  to  Federal  court's  Jurisdiction;  Lengel  v.  American 
Smelting,  etc.,  Co.,  110  Fed.  20,  holding  stockholder,  who  Is  cltlzea 
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and  resident  of  FeDnaylvaDla,  cannot  sne  In  Federal  court  In  Nev 
Jersey  a  New  Jersey  corporation,  and  Its  directors  and  third  parties 
wtio  are  citizens  of  another  State;  Wbltwortb  v.  Illinois  Cent  R.  K. 
Co.,  107  Fed.  O&S,  holding  plaintiff,  after  removal.  Is  not  enutled 
to  have  cause  remanded  on  ground  of  lack  of  Jurisdiction  of  Cir- 
cuit Court,  tn  that  neither  plaintiff  nor  defendant  was  resident  ot 
State  in  which  suit  was  brought;  Bowers  t.  Atlantic  G.  &.  P.  Co.. 
104  P'ed.  889,  holding  Infringement  suit  cannot  be  maintained 
against  Individual  who  is  not  alleged  to  have  Infringed  except  In 
otUcial  capacity  as  officer  of  corporation  charged  to  have  committed 
the  infrlngemeot,  and  which  is  not  shown  to  he  Insolvent;  Wabl 
V.  Franz,  100  Fed.  683.  holding,  under  Arkansas  statute  providing 
that  on  appeal  from  probate  decree  admitting  will  to  probate  cause 
^hall  be  tried  de  novo  In  State  Circuit  Court,  proceeding  In  latter 
court  is  not  suit  of  civil  nature  at  law  or  In  equity  within  Judiciary 
act  1888,  If  1,  2;  Pennsylvania  Co.  v.  Leeman.  160  Ind.  21,  66  N.  E. 
SO.  holding,  under  U.  S.  Comp.  Stat.  1901.  p.  SIO.  providing  that 
defendant  desiring  removal  must  file  petition  at  or  before  he  Is 
I'cqulred  to  answer  or  plead  in  State  court,  plea  tn  abatement  Is 
an  answer;  Thompson  v.  Southern  By..  130  N.  C.  142,  41  S.  E.  9. 
holding.  In  removal  i^tltion,  it  is  not  sufficient  to  allege  that  peti- 
tioner is  corporation  orlKlnatly  created  under  laws  of  another  State. 

Syl.  4  (XII.  227).  Corporation's  domicile  Is  State  of  Incorpora- 
tion. 

Approved  In  Roberts  t.  Pacific,  etc.,  By.  &  Navigation  Co.,  121 
Fed.  790,  and  Roberts  v.  Pacific,  etc,  Co.,  104  Fed.  579,  both  hold- 
ing allegation  In  removal  petition  that  petitioner  is  foreign  corpo- 
ration Is  sufficient  allegation  that  It  was  citizen  of  such  country  at 
time  action  commenced;  Eddy  v.  Casas,  118  Fed.  305,  holding  suit 
by  citizen  against  alien  residing  in  State  where  suit  brought,  not 
removable  by  defendant  on  ground  of  alienage  under  25  Stat.  434; 
Gale  V.  Southern  Bldg.,  etc.,  Assn.,  117  Fed.  734,  holding,  under 
2i  HtaL  5C2,  restricting  districts  In  which  personal  transitory  action 
may  be  brought,  snit  may  be  maintained  against  foreign  cori>o- 
ratlon  In  district  of  plalntltTs  residence  where  there  has  been 
service  on  corporation's  agent  appointed  under  Ya.  Code,  |  1104; 
United  States  v.  S.  P.  Shotter  Co.,  110  Fed.  2,  3.  holding  corpora- 
tion of  one  State  la  not,  for  purpose  of  Federal  Jurisdiction  uodur 
act  of  1887,  as  amended  In  188S.  an  inhabitant  or  resident  of  onotber 
State  in  which  It  has  usual  place  of  business;  Shaw  v., American 
Tobacco  Co.,  lOS  Fed.  844.  holding,  undra  29  Stat.  695,  suit  for 
Infringement  of  patent  can  be  maintained  only  In  district  (^  which 
defendant  Is  an  inhabitant,  or  where  he  has  committed  act  of  In- 
fringement and  has  regular  place  of  business;  Piatt  t.  Massa- 
chusetts Real  Estate  Co.,  103  Fed-  707,  holding  compliance  by  cor- 
poraUon  with  statute  of  another  State,  as  condition  of  doing  busi- 
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MM  therein,  to  appolDt  att<»Tie7  "pon  wbom  ail  process  may  be 
wrveil,  Is  not  consent  to  suit  In  Federal  court  of  that  district 
bj  plaintiff  resident  of  anotber  district;  El&red  t.  American  Palace 
Csr  Co.,  103  Fed.  211,  bolding  JurlBdlctlon  of  defendant  corpora- 
tion, not  resident  In  district  where  suit  brought,  not  acquired  by 
MiTlce  on  resident  director  when  not  alleged  that  property  In 
coutrorersy  was  Wttbln  district;  Howard  v.  Gold  Reefs  of  Georgia, 
IK  Fed.  657,  holding  where  pleadings  at  plaintiff  show  that  defend- 
tnt  is  foreign  corporation,  fact  that  It  Is  nonresident  of  State  need 
not  lie  alleged  In  petition  for  removal;  Wilson  t.  Railway  Co.,  ti4 
8.  C.  168,  36  8.  E.  703,  holding  foreign  railroad  doing  business  In 
Ihis  Slate  as  domestic  corporation  nnder  22  Stat  114,  msy  remove 
suit  brought  by  Citizen  of  this  State.  See  85  Am.  St  Rep.  919,  noie. 
SyL  5  (XII,  227).  Corporate  members  are  citizens  of  State  where 
incorporated. 

Dlstlugulshed  In  Hanchett  t.  Blair,  100  Fed.  822.  bolding  there  is 

uo  presumption   that  an  Individual  who  sues  a  corporation  Is  a 

.  citi»Q  of  same  State  becanse  he  Is  atocktaolder  In  sucb  corporation. 

Syl.  T  (XII,  228).     Place  of  enlt  by  nonresident  against  foreign 

corporation. 

Approved  In  Occidental,  etc.,  Co.  v.  ComstocK,  etc,  Co.,  120  Fed. 
SID,  upholding  Circuit  Court's  Jurisdiction  of  suit  wbere  plalntllf 
and  defendant  are  citizens  of  different  States  when  defendant 
answers  to  merits;  City  Water  Supply  Co.  t.  City  of  Ottumwa,  120 
Fed.  310,  holding  in  salt  by  taxpayer  against  city  to  enjoin  it  from 
(Testing  debt  beyond  constitutional  limit  by  carrying  out  contract 
nuiile  with  corporation,  latter  Is  not  Indispensable  party;  Reilly  v. 
PUltadelphla  &  R.  By.  Co.,  109  Fed.  350,  holding  service  of  proc- 
ess 00  director  of  foreign  corporation  found  In  district,  but  who 
neither  transacts  any  corporate  bnsinees  therein  nor  Is  chargeil 
nlth  any  business  of  corporation,  does  not  give  Federal  court  ]u- 
risdletion  over  corporation;  Pacific  Mut.  Life  Ins.  Co.  v.  Tompkins, 
101  Fed.  6M,  denying  Jurisdiction  of  suit  against  California  corpo- 
ration by  one  who  had  been  resident  of  West  Virginia  and  who 
removed  to  Virginia;  wbere  he  resided  and  voted  for  three  years, 
after  which  he  determined  to  return  to  West  Virginia  and  rented 
boQie  there,  but  before  actual  removal  commenced  suit  In  West 
Virginia  Federal  court    See  85  Am.  St.  Rep.  923,  note. 

Olstlngnlstaed  In  Mexican  Cent.  R.  R.  Co.  v.  Eckman,  18T  TT.  8. 
433.  23  Sup.  Ct.  213,  47  L.  247,  holding  citizenship  of  guardian  ann 
aot  of  ward  determines  Federal  Jorlsdlctlon  when,  under  State 
l»»»,  guardian  has  right  to  bring  suit  In  own  name;  Whitworth  v. 
Ullnoi»  Cent  R.  R.  Co„  107  Fed.  559,  holding  defendant  who  appears 
In  Miurts  of  State  In  which  neither  plaintiff  nor  defendant  resided 
*i>'l  Slei  bond  and  removal  petition,  cannot  remand  on  ground  of 
l»rt  of  Jurisdiction  In  Federal  court 
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146  U.  8.  464-459,  36  L.  773.  BROWN  v.  SMART. 
87I,  1  (XII,  228).     States  may  pass  InsolTency  laws. 
Approved  Id  Hanover  Kat  Bank  v.  UoyseB,  186  U.  S.  1ST,  40 

L.  1119,  22  Slip.  Ct.  860,  upholdtBg  bankruptcy  law  of  July  1,  189S; 
Binder  v.  McDonald,  106  Wis.  337,  82  N.  W.  157,  holding  Bev.  SUL 
WId.,  i  1694a,  provldlDg  tbat  It  insolvent  debtor  makes  vcduatar; 
aBslgnment  within  ten  days  after  his  property  attached,  sncli  attach- 
ment Bhall  be  dissolved,  not  superseded  by  bankruptcy  law  oC  189S. 
so  long  as  no  actual  bankruptcy  proceedings  Involving  debtor  com- 
menced. 

SyL  2  (XII,  229).    States  may  regulate  dlspoaltlon  of  property. 

Approved  in  Binder  v.  McDonald,  106  Wis.  339,  82  N.  W.  15.S, 
holding  Rev.  Stat  Wis.,  f  1094a,  providing  that  It  Insolvent  debtor 
makes  voluntary  assignment  within  ten  days  after  bis  property 
attached  such  attachment  shall  be  dissolved,  not  superseded  bank- 
ruptcy act  of  1818.  BO  long  as  no  actual  bankruptcy  proceedlngi 
Involving  debtor  commenced. 

(XII.  228).    Miscellaneous. 

Cited  In  StroUKe  v.  American  Credit-Indemnity  Co,,  BI  Md.  201. 
46  Atl.  331.  to  point  that  Insolvency  Is  a  status;  Weston  v.  Ralston. 
48  W.  Va.  180.  36  S.  E.  454,  to  point  that  decision  of  court  is  not 

145  U.  S.  459-475,  36  L.  776.  FRANKLIN  TEL.  CO.  v.  HARRISON. 

Syl.  1  (XII,  229).  Equitable  relief —  Greater  beneAts  than  under 
contract 

Approved  In  Pacific  States  Savings,  Loan,  etc.,  Bldg.  Co.  v. 
Green,  123  Fed.  46,  holding  fact  that  by  reason  of  default  of  l^u^ 
rowing  member  In  building  association  or  default  of  otber  members. 
be  falls  to  realiKe  benetits  contemplated  by  contract,  does  not 
authorize  equity  to  enforce  It  according  to  Its  terms. 

Syl.  2  (XII,  220).    Contract  for  right  to  use  telegraph  wire  for 

Approved  In  Philadelphia  Ball  Club  v.  Lajole,  202  Pa.  8t  22(1. 
61  Atl.  975,  90  Am.  St  liep.  C32.  upholding  baseball  player's  con- 
tract giving  employer  right  to  renewal  for  three  successive  seasons 
by  notice  given  at  end  of  each  season,  and  providing  for  termina- 
tion on  ten  days'  notice. 

DlsUngulsbed  In  Brooklyn  Baseball  Club  v.  McGuIre,  116  Fed. 
TS3,  holding  contract   which  plaintllt  has  option  to  terminate  at 
any  time  on  ten  dnya'  notice  will  not  Ik  specifically  enforced  against 
other  party. 
14S  U.  8.  475-187.    Not  cited. 
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145  U.  8.  487-491,  86  L.  eSS,  BAKER  t.  EILGOBE. 

Byl.  1  (SII,  230).  ProhlbltloD  of  execution  on  wlfe'a  property  for 
buaband's  debt 

Approved  In  McFadden  r.  ETsns-Snlder-Bnel  Co.,  ISS  U.  S.  Bl4, 
46  L.  1019,  22  Sup.  Ct  761,  npboldlng;  curative  &ct  of  Febrnary  3, 
1897,  validating  recorded  chattel  mortgages  In  Indian  Territory, 
afflrmlng  105  Fed.  301;  filtUB  v.  Steadman,  62  8.  C.  306,  40  8.  B. 
679,  upholding  17  Stat  10.  amending  Rev.  Stat,  |  536,  governing 
rights  of  mortgagor  and  mortgagee  In  mortgaged  premises. 

146  U.  8.  492-499.     Not  cited. 

145  U.  8.  499-611,  36  L.  790,  GLENN  v.  MARBURY. 

8yL  1  (XII,  230).    Limitations  —  Receivership  stock  assesBmentB. 

Approved  In  McDonald  v.  Thompson,  184  U.  S.  72,  46  L.  439,  22 
Sap.  Ct  298,  holding  action  by  national  bank  receiver  to  enforce 
stockholder's  liability.  Is  governed  by  provision  of  Nebraska  stat- 
nte  requiring  actions  on  contracts  not  to  writing  or  on  statutory 
liability  to  be  brought  wltbln  four  years,  affirming  101  Fed.  184; 
De  Weeae  v.  Smith,  97  Fed.  318,  holding  limitations  against  action 
by  receiver  to  enforce  assessment  on  national '  bank  stockholders 
does  not  commence  to  run  until  comptroller  has  determined  ne- 
cessity of  assessment;  Harris  v.  Gateway  Land  Co.,  128  Ala.  659, 
29  So.  613,  holding  where  stock  subscription  does  not  fix  time  for 
payment,  limitation  runs  from  date  of  subscription;  West  v.  Topeka 
Sav.  Banlc,  66  Kan.  S33,  72  Pac.  255,  holding  where  stock  aubscrip- 
Uon  provides  that  payments  shall  be  made  In  certain  InstallmentB 
as  called  for  by  directors,  provided  thirty  days  intervene  between 
calls,  legislature  may  fix  absolutely  time  for  calls  within  period  or 
contract,  and  limitations  then  run  from  default;  Gold  v.  Paynter, 
101  Va.  718,  44  8.  E.  921.  holding  llmltstioDS  begin  to  run  from 
time  calls  become  due  and  payable  pursuant  to  company's  call. 
See  93  Am.  St  Rep.  S91,  note. 

SyL  3  (XII,  231).    Suit  by  assignee  of  chose  in  action. 

Approved  In  Great  Western  Min..  etc.,  Co,  v.  Harris,  128  Fed. 
327,  holding  receiver  of  insolvent  corporation  cannot  sne  to  collect 
moneys  In  another  Jurisdiction  unless  In  exercise  of  statutory 
power,  or  where  title  is  vested  in  bim  or  corporation  has  authorized 
him  to  sue  In  Ita  name;  AmericaiL  Bonding  Sc  Trust  Co.  v.  Baltimore 
k  O.  8.  W.  B.  R.  Co.,  124  Fed.  871,  upholding  assignment  by  re- 
ceiver of  contract  for  betterments  of  railroad;  Hale  v.  Coffin,  114 
Fed.  070,  holding  receiver  appointed  by  Minnesota  court  to  enforce 
Btockhoider'a  liability  may  ane  In  Federal  court  la  Maine  to  enforce 
•Dcb  liability. 
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145  D.  S.  512-518,  36  L.  TffiS,  DOWLING  T.  BXCHANGB  BANK. 

SjL  1  (XII,  231).    Partnersblp  — LlabUlty  on  flrm  notes. 

Approved  In  Salt  Lake  B.  Go.  t.  H&wke,  24  Ut&b,  207,  66  Pac. 
lUOO,  holdlDg  where  maoaglDg  partner  told  partner  that  th%j  would 
need  money  to  pay  miners'  cbecks  on  following  day,  and  Buggeated 
getting  It  from  brewery  witb  wblcb  they  dealt,  but  partner  ob- 
jected, partner  Is  liable  for  money  ao  obtained  t^  manager  where 
partner  did  not  notify  brewery  not  to  send  It. 
145  D.  S.  510-5S5.    Not  cited. 

145  U.   S.  535-546.  36  L.  806,   BARDON   v.   NORTHERN   PAC. 
R.  B. 

Syl.  1  (XII,  232).    What  are  pubUc  landa. 

Approved  In  MlnnesoU  v.  Hitchcock,  185  U.  S.  292,  46  L.  964,  22 
Sup.  CL  657,  upholding  original  jurisdiction  over  suit  by  State  to 
enjoin  secretary  of  interior  from  selling  school  lands  In  Red  Lake 
reservation;  United  States  v.  Blendaur,  128  Fed.  913,  holding  Bitter 
Root  Valley  lands,  formerly  occupied  by  Flatbeads,  were  subject 
to  20  Btat.  1103,  authorizing  president  to  set  aside  forest  reserva- 
tions in  pubUc  lands;  King  v.  UcAndrewB,  111  Fed.  869,  S70,  hold- 
ing Dak.  act  of  March  7,  1885,  Including  part  of  Indian  reservation 
in  city  of  Chamberlain,  did  not  withdraw  this  land  from  entry,  as 
It  was  not  part  of  public  lands;  U'Fadden  v.  Mountain  View 
MIn.  &  Mill.  Co.,  97  Fed.  680,  holding  27  Stat  S2.  restoring  to 
public  domain  twrtlon  of  ColvUle  reservation,  does  not  operate  of 
itself.  In  advance  of  president's  proclamation,  to  give  right  to  locate 
mining  claims  therein  under  mineral  laws;  Oregon  Short  Line  R,  R. 
V.  Fisher,  26  Utah.  183,  72  Pac.  932,  holding  grant  to  railroad  of 
right  of  way  over  public  lands  does  not  Include  lauds  which  at 
time  of  grant  are  subject  to  existing  uncanceled  homestead  entry. 

Syl.  2  (XII,  232).  Pre-empted  lands  abandoned  b^ore  location 
of  railroad. 

Approved  in  Or^on,  etc.,  E.  R.  v.  United  States,  190  U.  8.  190, 
23  Sup.  Ct  S75,  47  K  1014,  holding  lauds  on  which  settlement 
made  under  Oregon  donation  act  and  abandoned,  not  "  reserved 
from  sale"  with  Oregon  Central  grant  of  1666;  Southern  Pacific 
R.  K.  V.  United  States,  189  U.  S.  452.  23  Sup.  Ct.  56G,  47  L.  900, 
holding  Indemnity  selections  cannot  be  made  by  Southern  Pacific 
from  lands  within  Indemnity  limits  of  Its  grant  of  1871,  whlcb  are 
also  within  forfeited  place  limits  «f  Texas  Pacific  grant;  Barker  v. 
Harvey,  181  U.  S.  490,  45  L.  968.  21  Sup.  CL  694,  holding  Sllsslou 
Indiana  claiming  right  of  permanent  occupancy  of  land  In  California 
under  MCKlcan  graut,  must  present  same  to  commissioners  within 
two  years;  M'Cone  v.  Bsslg,  118  Fed.  279,  holding  patent  to  widow 
of  homesteader,  on  her  making  final  proof,  vests  title  In  her  to  ex- 
clusion of  husband's  children;  Teller  v.  United  States,  117  Fed.  581, 
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lioldlDg  OD  paj-ment  of  price  for  government  land  title  relates  back 
to  dale  of  application,  Inclndlng  ties  cut  from  land  after  that  date; 
Teller  v.  United  States,  113  Fed.  2S0,  taoldlu'g  occupant  of  mineral 
elalu  who  has  applied  for  patent  before  purcbaae  price  Is  paid  and 
before  be  receives  certificate,  bas  no  rlgbt  to  cnt  timber  tbereon. 

14a  D.  8.  S4S-5ei,  36  L.  S12,  JENKINS  t.  COLLABD. 

SfL  2  (XII,  233).  Amneatf  proclamation  bas  force  ot  law  — 
Pletding. 

Approved  In  Smltb  v.  Glt7  of  Sbakopee,  103  Fed.  241,  holding 
tdmiralty  conrti  take  Judicial  notice  of  regulations  of  llgbt-bouae 

SyL  3  {XII,  233).  Rebel's  warrantr  deed  paasea  reversion  on 
pirdon. 

Approved  In  Heirs  of  Lcdonx  v.  Lavedan,  S2  La.  Ana.  323,  27  So. 
201,  applying  rule  In  action  to  bring  Into  succession  property  con- 
lUcated  by  government  where  owner  was  afterward  pardoned;  dls- 
KDting  opinion  In  Boykin  v.  Bprlngs,  66  8.  G.  373,  44  S.  E.  038, 
majority  holding  where  husband  executes  covenant  for  exchaoge  of 
lands,  and  after  going  Into  possession  conveya  equitable  interests 
vltb  warranty  to  another,  and  court  orders  lands  conveyed  to 
grBDtee,  bis  title  Is  not  such  as  gives  wife  dower. 

145  U.  8.  681-570.    Not  cited. 

145  D.  H.  671-578.  36  L.  821,  CROSS  T.  UNITED  STATES. 

Sjl  2  (XII,  234).  Supreme  Court's  criminal  appellate  Jurisdic- 
tion. 

Approved  Id  Sinclair  v.  District  of  Columbia.  192  U.  S.  19,  24 
Sop.  Ct  213,  denying  Supreme  Court's  Jurisdiction  to  review  ou 
i^Tor,  criminal  Judgmeut  of  Court  of  Appeals  of  District  of  Colum- 
bia, under  Code  of  District,  I  233;  dissenting  opinion  In  State  v. 
Thajer,  15S  Mo.  64,  66.  68  S.  W.  14,  15,  majority  holding  appeal  lies 
for  defendant  from  conviction  of  misdemeanor  on  Information  In 
^mlnal  court  of  Jackson  county. 
145  U.  S.  578-603.  36  L.  824,  OTERI  v.  SCALZO. 

Sri.  1  (XII.  234).  Equitable  rescission  of  contract  Induced  by 
mlircpresentation. 

Approved  In  Mackiem  v.  Pales,  130  Mich.  71,  89  N.  W.  684,  set- 
ling  aside  mortgage  which  corporate  directors,  who  also  claimed 
to  be  creditors,  executed  to  one  of  their  number,  ostensibly  to  secure 
tlieir  claims  and  those  of  otber  creditors,  where  latter  made  no 
dpDiand  for  mortgage  and  alleged  Indebtedness  to  directors  did  not 
i'->Eallj  exist 
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145  U.  8.  893-608,  36  L.  829,  TEXAS.  ETC.,  ET.  t.  COX. 

Sjl.  1  IXII,  '^36).    UourtB  —  Suit  afialnat  Federal  receiver. 

Approved  In  Gableman  v.  Feorla,  etc.,  R.  R.  Co.,  179  U.  8.  842, 
45  L.  224,  21  Sup.  Ct  174,  holding  mere  fact  tbat  Federal  court 
appointed  receiver  does  not  give  blm  rigtit  to  remove  suite  where 
bis  appolDtment  was  made  under  general  equity  powera,  and  lia- 
bility rests  on  general  law;  Kirk  v.  Uulted  States,  124  Fed.  341,  en- 
joining pendente  lite  marshal  from  enforcing  exL'cutlon  Issued  on 
scire  facias  to  forfeit  bail  bond;  Winters  *.  Drake,  102  Fed.  MS, 
holding  suit  against  Federal  court  receiver  may  be  removed  tbougb 
plaintiff  omit  In  his  pleadings  to  state  by  what  court  defendant 
appointed  receiver;  Files  v.  Davis,  118  Fed.  406,  upholding  Federal 
Jurisdiction  over  suit  on  attachment  bond,  executed  In  snit  pending 
In  Federal  court    See  74  Am.  St.  Rep.  286,  note. 

Dlstluguisbed  lu  Marrs  v.  Felton,  102  Fed.  770,  holding  where 
Federal  receiver  is  properly  Joined  In  State  court'  with  codefead- 
aut.  who  has  no  right  of  removal,  and  suit  does  not  itivolve  sep- 
arable controversy,  receiver  cannot  remove;  Gableman  v.  Peoria, 
etc.,  Ry.  Co.,  101  Fed.  3,  &,  7,  holding  action  In  State  court  against 
railroad  receiver  to  recover  for  negligence  In  operation  of  road, 
causing  injury.  Is  not  removable  solely  on  ground  that  receiver  was 
appointed  by  Federal  conrt  where  he  was  appointed  under  general 
equity  pofrers;  State  v.  Frost,  113  Wis.  646,  89  N.  W.  920.  holding 
Information  in  equity  by  State  to  anjoln  Federal  receiver  from  tear- 
ing up  railroad  in  order  to  sell  materials  composing  It,  pursuant  to 
order  of  court.  Is  removable. 

Syl.  2  (XII.  230).    Suit  against  Federal  receiver  wltbont  leave. 

Approved  in  Brb  v.  Moraseh,  177  U.  8.  685,  44  L.  898.  20  Sup. 
Ct  820,  holding  receiver  Is  liable  to  suit  In  court  other  tban  tbat  by 
which  he  was  appointed,  for  disregard  of  official  duty  which  canseti 
Injury  to  party  suing;  In  re  Gutman,  114  Fed.  1010,  holding  where 
mortgagee  of  bankrupt  thereafter  taking  possession  of  mortgaged 
property,  no  rights  of  his  are  invaded  by  trustee  taking  possession. 
See  74  Am.  St  Bep.  296,  note. 

Syl.  4  (XIi;  236).     Demurrer  waives  Jnrlsdlctlon  of  person. 

Approved  in  Fosba  v.  Western  Union  Tel.  Co..  114  Fed.  702. 
holding  general  appearance  by  defendant  waives  objection  ibat 
action  between  residents  of  different  States  la  not  brought  In  dis- 
trict of  residence  of  either  party;  Scott  v.  Hoover,  99  Fed.  250.  hola- 
ing,  under  Cal.  Code  Civ.  Proc,  i  396,  providing  that  If  conuty 
in  which  action  commenced  Is  not  proper  county  for  trial,  it  mny 
be  had  there  unless  defendant,  when  be  appeals  and  answers  or 
demurs,  files  affidavit  oF  merits  and  demands  trial  In  proper  county, 
objection  Is  waived  by  demurrer  without  such  affidavit  and  demand: 
Lowry  v.  Tile.  etc..  Assn..  98  Fed.  823,  holding  general  appenranci; 
by  demurrer  going  to  merits  of  case  waives  objection  of  misjoinder 
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because  otber  defendants  are  not  Inbabltante  of  district;  Wblte  t. 
Bio  Gr&Qde,  etc.,  Rj.,  25  Utati,  358,  359,  71  Pac.  697,  applying  rule 
Id  action  for  damages  for  death  of  son;  State  y.  Froat,  113  Wis. 
658.  SQ  N.  W.  924,  bolding  requirement  tbat  sulta  in  Federal  courts 
against  citizens  of  other  States  shall  be  brought  In  district  of  their 
residence,  la  mere  personal  privilege  which  ma;  l>e  waived. 

SfL  6  (XII,  237).    Limitations  run  from  suit  —  Amendment 

Approved  in  Cincinnati,  etc.,  R.  R.  Col  t.  Gray,  101  Fed.  631, 
holding  amendments  to  petition  against  railroad  receiver  to  recover 
lor  death  of  employee,  do  not  constitute  new  suits  for  purpose  of 
limltstlona  where  substantive  cause  of  action  In  both  original  and 
amended  petitions  was  negligence  of  receiver;  M'Donald  v.  State  of 
Nebraska,  101  Fed.  177,  holding  Circuit  Court  could  amend  petition 
Sled  by  State  treasurer  In  official  capacity  by  substltition  of  name 
of  State  as  plalDtllT. 

SyL  7  (XU,  237).    Circuit  Court  enforces  another  SUte's  statute. 

Approved  in  Borrell  t.  Fleming,  109  Fed.  490,  applying  rule  In 
action  against  ship  lor  wrongful  death  of  carpenter  employed  by 
stevedores  to  make  repalra  to  eblp,  where  he  fell  through  hatch- 
way  on  deck;  Maber  v.  Union  Pac,  etc.,  Ry.,  100  Fed.  310,  holding 
wbere  passenger  fireman  injured  by  collision  of  passenger  train 
with  freight,  injury  cansed  by  negligence  of  freight  crew  In  fall- 
log  to  Bend  Bag  along  track  on  which  they  knew  paaaenger  train 
«aa  approaching  and  on  which  they  were  backing;  Davis  y.  Mills, 
99  Fed.  41,  42,  holding  Mont.  Comp.  Laws,  p.  728,  i  460,  requiring 
corporations  to  annually  file  flnanclal  reports,  and  making  trustees 
of  one  which  does  not  liable  for  Its  debts.  Is  not  penal  statute  so 
as  to  prevent  enforcement  out  of  State  of  trustee's  liability  there- 
Qsder.    See  87  Am.  3t.  Rep.  622,  note. 

Distinguished  in  Blair  v.  Newbegin,  66  Ohio  St.  440.  62  N.  E. 
1043,  holding  Judgment  creditors  of  dissolved  Kansas  corporation 
may  maintain  action  in  Ohio  to  enforce  stockholder's  liability 
vltbout  making  corporation  a  party. 

SyL  8  (XII,  238).    Nonsuit  — Direction  of  verdict 

Approved  In  United  States  v.  CopE«r  Queen  Consolidated  Min- 
ing Co.,  185  U.  S.  408,  46  L.  1010,  22  Sup.  Ct.  763,  holdhig  Judgment 
entered  on  verdict  of  Jniy  will  not  tte  reversed  on  error  on  ground 
that  there  is  absolutely  no  evidence  to  sustain  It,  where  bill  of 
exceptions  does  not  show  that  evidence  contained  therein  Is  all  the 
evidence  tbat  was  given  on  trial;  Northern  Pac.  Ry.  Co.  v.  Tynan, 
119  Fed.  203,  applying  rule  In  action  by  brakeman  for  personal 
Injarlea;  Nashua  Sav.  Bank  v.  Anglo-American,  etc.,  Co.,  108  Fed. 
766,  bolding  In  action  by  foreign  corporation  agalnat  stockholder 
to  recover  stock  assessment  where  record  does  not  purport  to  con- 
tain an  evidence,  question  of  error  In  refusing  to  direct  verdict  <;aD- 
Vol  III  — 18 
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not  be  constdered;  Betblehem  Iron  Co.  v.  Welaa,  100  Fed.  66,  hold- 
ing question  of  contrlbatory  negligence  of  employee  wbo  did  not 
8pefl.k  English  was  for  Jary,  where  his  duties  required  blm  to 
wbeel  barrow  across  track  evetr  night  and  be  bad  been  employed 
but  three  nights  and  engine  had  only  passed  once. 

SyL  9  (XII,  239).  Eecelvers  —  Cats  causing  injury  to  property  of 
others. 

Approved  In  New  Orieans,  etc,  B.  E.  Co.  t,  Clements,  100  Fed. 
422,  holding  where  at  night  can  of  another  road  arrived  la  yards, 
and  after  Inspection  foreman  bad  engine  attached  to  move  them 
down  tracks,  and  on  noticing  brakes  set  he  Jumped  on  car  and 
grabbed  brake  wheel,  which  came  off  and  Injured  him,  he  was  not 
negligent  In  falling  to  examine  wheel. 

(XII,  235).    Miscellaneons. 

Cited  In  Powell  v.  Sherwood,  162  Mo.  615,  63  S.  W.  487,  holding. 
under  fellow  servant  law  of  1897,  receiver  appointed  by  Federal 
court  is  liable  to  damages  for  injury  to  employee  to  same  extent 
ns  corporation  would  have  been  had  no  receiver  been  appointed. 
145  V.  S.  008-611,  36  L.  834,  MKAGHEB  T.  UINNBSOTA,  ETC., 
MFG.  CO. 

Syl.  2  (XII,  239).    Judgment  reversing  and  temauding  not  final. 

Approved  In  White  v.  Wright.  189  U.  S.  507,  23  Sup.  Ct  852,  47 
L.  922,   reaffirming  rule;  Nolan  v.   Smith,  137  Cal.   363,  70  Pac 
lti7,  holding  Judgment  for  costs  Is  not  final  JudgmenL 
14f>  U.  S.  611-625,  36  L.  835,  MEEHAN  v.  VALBNTINB. 

Syl.  2  (SII,  240),     Nature  of  partnership. 

Approved  In  McMuHrle  v.  Goiler,  183  Mass.  453,  67  N.  E.  358. 
rcafflrning  rule;  Donald  v.  Guy,  127  Fed.  232,  and  Fleming  v. 
May,  108  Fed.  954,  both  holding  where  tugownera  formed  associa- 
tion, selecting  manager  wbo  handled  receipts  and  managed  all 
vessels,  collected  all  earnings,  paid  expenses  and  dlstrlbnted  profits 
among  members  In  proportion  to  agreed  value  of  vessels  owned 
by  each,  association  Is  partnership;  H.  B.  ClaQin  Co.  v.  Gross. 
tl2  Fed.  3SS,  holding  contract  reciting  that  firm  of  two  desired 
more  capital  and  that  another  of  signers  had  already  indorsed 
firm's  paper  and  fourth  was  willing  to  Indorse  and  that  each  signer 
should  receive  certain  weekly  salary,  and  that  at  eud  of  four 
years  sssets  be  divided  among  four  signers,  rendered  signers  part- 
ners; Moore  V.  Williams,  20  Tex.  Civ.  146.  02  S.  W.  9T9.  holding 
qnestloo  of  existence  of  partnership  from  participation  in  profits 
is  for  Jury. 

Syl.  4  (XII,  240).    Partner  —  Lending  to  firm  for  excess  profits. 

Approved  In  Hazell  v.  Clark,  89  Mo.  App.  84,  reaffirming  rule; 
Gentry  v.  Singleton,  12S  Fed.  082,  holding  mere  employee  engaged 
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to  render  aervice  in  coaductlng  buBlness,  thougb  he  la  to  receive 
Btiare  of  proQts  as  compensation,  Is  not  partner  and  cannot  sell 
propert;;  American  Surety  Go.  t.  Lawrencevllle  Cement  Co.,  110 
Fed.  723,  holding  creditor  of  contractor  for  public  work  whose 
claim  Is  not  secured  b;  statutory  bond  given  by  contractor  cannot 
be  sabrogated  to  security  taken  by  surety  to  ludemoify  It  against 
loss  by  reason  of  suretyship. 

IXU,  240).    Miscellaneous. 

Cited  in  Union  Selling  Co.  v.  Jones,  12S  Fed.  677,  to  point  that 
ptfol  iB  inadmissible  to  vary  legal  intendment  of  written  contract. 


OXIiVI  UNITED  STATES. 


146  U.  S.  1-42,  36  U  869,  McPHERSOM  v.  BLACKEK. 

SyL  1  (XII,  241).  Ambiguity  renders  contemporaneous  construc- 
tloD  contr<rilIng. 

Approved  in  Falrbaok  v.  United  States,  181  U.  8.  308,  321,  45 
L.  8T3.  878,  21  Sup.  Ct.  658,  663,  holding  void  stamp  tax  Imposed 
an  foreign  bill  of  lading  by  30  Stat  448,  i  G,  as  belug  tax  on 
eiporU;  Baltimore  City  v.  Johnson,  96  Md.  743,  54  Atl.  648,  hold- 
ing Beat  In  Baltimore  stock  exchange  not  being  property  within 
meaning  of  bill  of  rights,  act  15,  or  revenue  taws,  It  Is  not  liable 
to  assesHment  and  taiatloii. 

Sjl.  4  (XII,  241).     Courts  ~- State  decision  In  mandamus  eult 

Approred  in  American  Express  Co.  v.  Michigan,  177  U.  S.  40S, 
44  L.  824,  20  Sup.  Ct.  696,  holding  proceedlug  for  mandamus  is 
"  bq|[  "  nitbin  meaning  of  Rev.  Stat.,  i  TOO.  relatlug  to  jurisdiction 
of  Supreme  Court  on  error  Co  State  courts;  dissenting  opinion  In 
Tjler  V.  Judges  of  The  Registration,  179  U.  S.  411,  45  L.  255, 
21  ijup.  Ct.  208.  majority  holding  objection  thnt  Massachusetts 
Torrena  land  act  deprives  person  of  property  without  due  process 
because  It  provides  for  adjudication  of  rights  of  certain  classes 
of  persons  who  are  notified  only  by  posting  notices  or  publication 
tannot  be  raised  by  one  who  is  not  affected  by  such  provlslous. 
146  U.  S.  42-53,  3G  L.  880.  VAN  WINKLE  v.  CROWELL. 

SyL  2  (SII,  242).    Parol  evidence  to  vary  writing. 

Approved  In  Union  Selling  Co.  v.  Jones,  128  Fed.  677,  holding 
ffliere  contract  for  sale  of  binder  twine  contained  words  "quality 
Eoarantecd,"  parol  Is  Inadmissible  to  show  that  such  warranty 
b;  reason  of  prior  negotiations  between  parties  was  Intended  to 
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iDclade  certain  represents tion a  sb  to  quality;  Morris  t.  Cbesapeske 
&  O.  SS.  Co.,  125  Fed.  e7,  holding  wbere  contract  hj  steamship 
company  for  carriage  of  cattle  on  certain  specified  vessels  "  all 
sailing "  during  certain  months  mskes  no  dlsttactlon  betweoi  the 
several  vessels  named,  it  cannot  be  changed  b;  parol  to  exempt 
one  Teaaet;  Armlngtoi)  t.  Stelle,  27  Mont.  20,  69  Pac.  117,  holding, 
under  CW.  Code,  |  2186,  and  Code  Civ.  Proc,  |  3132,  evidence 
of  contemporaneouB  agreement  between  parties  to  a  written  snb- 
lease  of  a  mining  claim,  that  In  case  enbiesHors  should  buy  prop- 
erty lease  should  be  extended,  was  loadiulBsIble. 

Syl.  5  (XII,  242).    Detinue  pending  foreclosure  of  lien. 

Approved  In  Anthony  y.  Slayden,  27  Colo.  150,  60  Pac.  888, 
holding  where  plalntltf  alleges  contract  and  Its  breach  and  saes 
for  damages  for  such  breach  he  cannot  by  amendment  ctiange 
his  cause  of  action  to  one  In  equity  asking  tbat  certain  deeds 
made  by  blm  be  set  aside  on  account  of  fraud  and  the  property 
be  reconveyed  to  blm. 
146  U.  S.  S4-60.  Not  cited. 
140  n.  S.  60-70,  36  L.  887,  EARNSHAW  v.  UNITED  STATBM. 

SyL  4  (XII,  243).    Appeal  from  discretionary  orders. 

Approved  In  Coltrane  v.  Templeton,  106  Fed,  377,  decision  of 
Judge  that  he  Is  not  disqualified  to  enter  formal  or  preliminary 
orders  In  a  case  or  that  the  party  objecting  has  by  bis  own  con- 
duct waived  the  tight  to  object  Is  not  reviewable. 
14(1  D.  S.  71-76,  36  L.  890,  UNITED  STATES  r.  PEBEY. 

SyL  1  (XII,  243).    TarlR  —  Stained  glass  not  dutiable  as  paintings. 

Approved  In  Amerman  et  aL  v.  United  States,  124  Fed.  299, 
holding  antique  mythological  paintings  consisting  of  a  ewer  and 
tray,  made  of  copper  and  enameled  by  a  lost  process,  are  dutiable 
under  paragraph  454,  schedule  N,  |  1,  chap.  11  of  tariff  act  of 
1897;  United  States  v.  Richard,  99  Fed.  270,  holding  painted  tiles 
are  dutiable  under  paragraph  94  of  tariff  act  of  1800  as  "  tiles  glazed, 
painted  or  vltrlfled." 
140  U.  a.  76-82.  Not  cited. 
140  n.  S.  62-88,  36  L.  S96,  CROSS  v.  BURKE. 

Syl.  2  (XII,  244).    Value  of  dicta. 

Approved  In  Louisville  Trust  Co.  v.  Knott,  191  V.  S.  236.  holding, 
under  Judiciary  act  of  1891,  where  Circuit  Court  has  Jurisdiction 
and  appoints  a  receiver  question  of  Jurisdiction  cannot  on  Inter- 
vention of  State  court  receiver  be  certified  directly  to  Supreme 
Court  to  determine  priority  of  Jurisdiction. 

8;L  3  (XII,  244).    Criminal  appeals  from  District  of  Columbia. 

Approved  In  Sinclair  v.  District  of  Columbia,  102  Q,  fl.  19,  24 
Sup.  Ct  213,  reaSlrmIng  rule. 
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S7L  0  (XII,  245).    Habeas  corpus  —  Amonnt  In  dispute. 

Approved  In  Wo^  Ho  v.  United  States,  191  U.  8.  658,  and  Camp- 
bell V.  Walte,  180  U.  B.  635,  47  L.  709,  21  Sup.  Ot  920,  both  re- 
affirming rnle;  Hoadly  t.  Chase,  126  Fed.  823,  boldlag  Federal 
court  win  not  on  habeas  corpus  review  rigbt  to  custody  of  Insane 
persoD  where  proceeding  brought  Id  State  court  of  competent  Ju- 
risdiction betweeu'dtlzeos  of  different  States  to  determine  sanity 
or  Blleged  lunatic  and  right  to  custody;  State  v.  Superior  Court, 
32  Wash.  146,  72  Pac.  1011,  appeal  from  order  remanding  applicant 
for  habeas  corpus  Is  Ineffectual  as  a  stay  of  proceedings  where 
no  appeal  bond  has  been  filed  wltbln  five  days  after  notice  of 
tppeal,  as  required  In  civil  actions  by  Ball.  Code,  |  esoS;  State  v. 
Hu^lln,  110  WlB.  221,  SS  N.  W.  1032,  holding  a  private  attorney 
caa  appear  at  request  of  officer  at  private  expense  to  represent  the 
interests  of  the  State  in  habeas  corpus  proceedings. 
146  U.  a.  88-102.  36  L.  899,  FOSTBE  v.  MANSFIBTLD,  BTTC, 
B.  E. 

Syl.  2  cm,  246).    Rebuttal  of  presumption  of  laches. 

Approved  In  American  St.  Car  Advertising  Co.  v.  Jones,  122 
Fed.  609,  holding  suit  for  royalties  not  barred  by  laches  where 
asElgiiee  of  patent  hod  no  knowledge  of  parol  license  until  paten- 
tee assigned  to  blm  claim  for  past  royalties,  and  on  refusal  to 
pay  immediately  sued  for  accountlag,  and  patentee  having  died 
complainant  could  not  show  why  suit  had  not  been  brought  sooner 
by  him;  Potts  v.  Alexander,  118  Fed.  887,  refusing  application  to 
Ble  replication  nunc  pro  tunc  after  ord»  dlsmlsBlug  cause  for 
failure  to  file  the  same  where  plalntllTs  claim  barred  by  laches; 
Nash  v.  lugaUa,  101  Fed.  648,  holding  suit  to  charge  railroad  re- 
ceiver as  trustee  with  a  sum  which  might  have  been  recovered  at 
law  governed  by  State  Statute  of  Limitations;  Herald  v.  Bariow, 
47  W,  Va.  764,  36  8.  E.  13,  holding  suit  to  overthrow  a  conveyance 
as  preference  barred  where  it  was  on  record  and  there  was  over 
foor  years'  delay  In  bringing  suit 

SyL  4  (XII,  246).    Amendment  of  old  equity  decree. 

Approved  In  Tyler  v.  Asplnwall,  73  Conn.  498,  47  Atl.  756,  up- 
holding refusal  to  set  aside  divorce  decree  which  was  obtained 
by  fraud  years  before,  upon  application  of  strangers  whole  rlgbts 
are  not  affected  by  the  Judgment. 
146  U.  S.  102-116,  36  L.  904.  WARE  t.  GALVESTON  OITT  CO. 

SyL  2  (XII,  246).    BtU  to  cancel  for  fraud  — Diligence. 

Approved  In  Damold  v.  Simpson,  114  Fed.  370,  holding  mere 
fact  that  debtor  concealed  his  fraudulent  conduct  and  that  cred- 
Uon  knew  nothing  of  the  situation  until  short  time  before  bring- 
ing action  cannot  take  cause  out  of  Statute  of  Limitations  wbere 
diligence  on  part  of  creditors  would  have  enabled  them  to  secure 
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property  In  payment  of  tbelr  debts;  Callaa  t.  Callan,  17S  Ho'.  361, 
74  S.  W.  909,  applying  rule  In  action  by  suit  to  set  aside  ezt^hange 
of  lands  made  witb  brotbet  In  settlement  of  litigation  growing; 
ont  of  father's  will. 

146  D.  S.  117-119,  36  L.  910,  BBLLAIBB  y.  BALTIMORE,  ETC., 
B.  R. 

Syl.  2  (XII,  246).    Removal  for  separable  controversy. 

Approved  In  MacGlnnisB  y.  Boston,  etc..  Silver  Min.  Co.,  119 
Fed.  101,  boldlng  State  court  suit  by  stockholder  ot  domestic  cor- 
poration, who  Is  citizen  of  same  State,  against  such  corporation 
and  a  foreign  corporation  to  enjoin  latter  from  controlling  former 
corporation,  does  net  give  foreign  corporation  right  of  removal 
on  ground  of  separable  controversy;  Colorado  F.  &  I.  Co.  v.  Four 
Mile  Ry.'Co.,  29  Colo.  94.  66  Fac.  903.  holding  in  condemnation 
proceedings  against  domestic  corporation  as  owner  and  foreign 
corporation  as  trustee  for  holders  of  bonds  secured  by  mortgage  on 
premises  foreign  corporation  cannot  remove  cause. 
146  U.  S.  120-139.  Not  cited. 
146  D.  S.  140-153.  36  L.  917,  MATTOX  v.  UNITED  STATES. 

Syl.  1  (XII,  248).     Reviewability  of  new  trial. 

Approved  In  Board  of  Comrs.  v,  Keene,  etc  Bank,  108  Fed. 
516.  following  rule;  Xoutaey  v.  United  States,  97  Fed.  947,  apply- 
ing rule  where  application  for  continuance  raised  Issue  as  to  men- 
tal competency  of  defendant  to  have  Issue  tried. 

SyL  2  (XII.  248).     TeBtimony  of  Jurors  as  to  misconduct. 

Approved  In  United  States  v.  Ogden,  105  Fed.  374,  and  Morse  v. 
Montana  Ore-Purchasing  Co.,  lOS  Fed.  345.  both  holding  testi- 
mony of  Juror  admissible  oa  question  wbetber  or  not  he  read 
newspaper  articles  causing  alleged  prejudice,  but  not  as  to  whether 
or  to  what  extent  he  was  Influenced  thereby;  State  v.  Rlgga,  110 
La.  516,  34  So.  657,  holding  aOldavlU  of  Jurors  as  to  overt  acta 
of  Intimidation  admissible,  though  verdict  thereby  vitiated;  Hemp- 
ton  V.  State,  111  Wis.  145,  86  N.  W.  602,  holding  conduct  of  Jurors 
while  outside  of  courtroom,  Impeaching  their  verdict,  may  be 
shown   by   their  own   affidavits. 

Distinguished  in  United  States  v.  Davis,  103  Fed.  467,  holding 
allowing  Juror,  under  eye  of  officer  having  Jury  In  charge,  to  go 
Into  lavatories,  to  go  to  stores,  to  ask  marshal  for  supplies  and 
to  speak  to  men  In  courtroom  In  hearing  of  marshal  Is  not  such 
separation  as  creates  presumption  of  prejudice. 

Syl.  5  (XII,  249).    New  trial  —  Beading  newspapers  to  Jury. 

Approved  In  Morse  v.  Montana  Ore-Purcbaslng  Co.,  105  Fed. 
346,  holding  where  newspaper  articles  calculated  to  prejudice  and 
luQuence  public  sentiment  against  one  of  the  parties  were  read 
by  Jurors  there  Is  ground  for  new  trial. 
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8rL  S  (XII,  249).  Bevlew  of  refoaal  of  oev  trial  —  Affidavits 
of  jnroFs. 

Approved  iQ  OgdMi  v.  United  SUtes,  112  Fed.  526,  holding  refaaal 
tt  t'ederal  court  In  criminal  case  to  permit  filing  of  motion  for 
Dev  trial,  otFered  In  time,  or  to  consider  the  sgnie,  ma;  be  re- 
viewed on  error. 

SjL  8  (XII,  249).    Dying  declaratlonB  —  Impending  death. 

ApproTcd  In  Iowa  v.  Dennis,  119  Iowa,  600,  94  N.  W.  236,  fol- 
lowing rule;  Newberry  v.  State,  68  Ark.  357,  68  S.  W.  351,  admlt- 
UDg  statement  Implicating  defendant  as  dying  declaration  where, 
while  decedent  iwas  lying  on  ground  mortally  wounded,  grand- 
father requested  bystanders  to  "  listen  to  him  while  he  tells  how 
It  happened,  before  he  dies." 

Syl.  9  (XII,  249).    Dying  declarations  received  with  cantlon. 

Approved  IQ  State  v.  Jeswell,  22  R.  I.  140,  46  Atl.  407,  admit- 
ting statement  made  to  coroner  as  dying  declaration  which  com- 
tnenced,  "  I,  A.   B.,  being  In  fear  and   expectation   of  death  do 
made  [be  following  statement  as  my  dying  declaration,"  etc 
1«  C,  S,  K3-ie2,  36  L.  922,  HOBY  t.  COLBHODE. 

Sn  1  (XII.  249).    Record  must  show  Federal  question. 

Approved  In  Home  for  Incurables  v.  City  of  New  York.  187  D. 
S.  158,  23  Sup.  Ct.  84,  86,  47  L.  119,  applying  rale  where  State  jndg- 
iD«Dt  alleged  to  deny  Federal  right 

14fl  C.  8.  1G2-179,  36  K  925,  MORLBT  t.  LAKE  SHORE,  ETC., 
HS.  CO. 

SjL  1  (Xll.  250).  Impalnnent  of  contract  —  Reduction  of  Interest 
m  ]udgmenL 

Approved  In  Swann  t.  Mntoal  Reserve  Fund  Life  Assn..  100 
^ed.  829,  holding  fact  that  State  laws  required  foreign  Insurance 
•^npanies  licensed  to  do  business  In  State  to  subject  themselves 
to  emt  therein  does  not  give  policyholder  right  to  sue  In  State 
coart  after  license  revoked;  State  Savings  Bank  t.  Matthews,  123 
U>cb.  60,  81  N.  W.  919,  holding  act  No.  200,  Public  Acts  18UB, 
imendlng  foreclosure  law  by  shortening  time  to  decree  sale  and 
time  of  redemption  does  not  Impair  eilatlng  contract;  Wyoming 
S»t  Bank  V.  Brown.  9  Wyo.  156,  6X  Pac.  406,  holding  as  to  ]udg- 
tiicati  eilstlng  when  act  of  1895,  reducing  Interest  on  Judgments, 
*u  paased,  new  rate  applies  only  from  time  of  passage  of  law. 

BH  2  (XII,  250).    Courts  — State  courts  construe  State  statutes. 

Approved  In  Btackstono  v.  Miller,  188  U.  6.  203,  23  Sop.  Ct.  277. 
^  L.  4j4,  upholding  Imposition  of  tax  under  New  York  inheritance 
■u  law,  on  transfer  tmder  will  of  nonresident,  of  debts  due  de- 
■^^^t  by  residents  of  that  State;  Richardson  v.  Woodward,   104 

*^  STB,   holding   bankruptcy    courts    In    determining   claims   of 
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bankrupts  to  exemptions  under  State  laws  will  follow  State  construc- 
tion of  such  laws;  Soutbem  Ry.  Co.  t.  Nortb  GarollnB,  etc.,  Comm., 
99  Fed.  165,  holding  wbere  Federal  bas  Independently  of  State 
court  rendered  decision  different  from  State  decision  In  determin- 
ing Implied  repeal  of  State  statute  It  will  recall  declelon  In  def- 
erence to  later  State  decision;  Clarksburg,  etc.,  Co.  t.  ClarkeburK, 
47  W.  ,Va.  747.  35  S.  B.  997,  boldlng,  under  West  Virginia  statutes 
governing  cities,  grant  by  city  of  nonexclUBlve  privilege  of  occu- 
pying streets  for  conveyance  of  electricity  for  public  use  Is  valid 
contract 

Sjl.  S  (XII,  2S0).  Interest  depends  on  statute  in  absoice  of 
contract 

Approved  In  Palmer  t.  Laberee,  23  Wash.  421,  423,  03  Pac.  220, 
221,  boldlng  wbere  note  drew  interest  at  1  per  cent  per  montb, 
without  an;  provision  therein  for  Interest  after  maturity,  and  Judg- 
ment entered  thereon  without  recital  as  to  Interest,  Judgment 
draws  Interest  at  legal  rate  which  varies  according  to  alterations 
in  Btntnte. 

SyL  5  (XIT,  261).    Judgment  not  contract  within  contract  clause^ 

Approved  in  Read  v.  Mississippi  Co.,  18S  U.  S.  739,  23  Snp.  Gt 
S40,  47  L.  677,  affirming  68  Ark.  367,  63  S.  W.  SOS,  boldlng  act 
March  21,  1893,  providing  that  county  warrants  or  other  evidences 
of  county  indebtedness  shall  not  thereafter  bear  interest  does  not 
Impair  contract  obligations. 

Distinguished  In  Cassard  v.  Tracy,  62  La.  Ann.  847.  27  So.  S7S, 
boldlng  Const.  1898,  conferring  Jurisdiction  on  courts  of  appeal 
over  questions  of  fact,  did  not  operate  retrospectively  so  as  to 
require  sucb  courts  to  set  aside  Judgments  previously  rendered. 

Syl.  6  (XII,  251).  Interest  on  Judgments  not  dependent  on  con- 
tract 

Approved  in  Stanford  v.  Coram,  28  Mont  293,  294,  72  Pac.  656. 
upholding  Lawa  1899,  p.  116,  reducing  rate  of  interest  on  Judgments 
BO  that  Judgment  rendered  prior  to  its  passage  Irare  reduced  rate 
after  its  passage. 

DlstlngulBhed  In  dissenting  opinion  in  Bvans-Snyder-Buel  Co. 
T.  M'Fadden,  lOG  Fed.  306,  majority  upholding  29  Stat.  510,  chap. 
136,  amending  Mansf.  Dig.,  i  4742,  as  in  force  in  Indian  Territory 
and  validating  recorded  chattel  mortgages  on  property  of  non- 
residents, though  retroactively  applied. 

Syl.  7  (XII,  251).  Due  process  —  Cbanglng  Interest  on  prior 
Judgment 

Approved  In  Fvans-Snlder-Bue)  Co.  t.  M'Fadden,  lOS  Fed.  298, 
300,  upholding  28  Stat  010,  chap.  136,  amending  Mansf.  Dig.,  i  472, 
as  in  force  In  Indian  Territory  validating  recorded  chattel  mort- 
gages on  property  of  nottresldetits,  though  retroactively  applied. 
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(XIT,  250).    UtsG^laoeous. 

Cited  In  Gates  t.  Parml;,  191  U.  8.  557,  dismissing  for  wont  ot 
JgrlsdlctloD. 
148  U.  a  179-183,  36  L.  933,  HARDEE  t.  WILSON. 

Sjl  1  (XII,  251).    All  ptutles  most  appeal  trom  Joint  Judgment 

Approved  In  LOTeless  v.  Baneoin,  107  Fed.  627,  reafflrmlng  rule; 
Fanikner  t.  Hutchlns,  126  Fed.  363,  holding  sepanie  appeal  by 
Hogle  party  from  Joint  decree  against  him  and  others  cannot  be 
maiotained  without  notice  to  otter  defendants;  Kidder  v.  Fidelity 
iDSv  etc,  Co.,  lOB  Fed.  S23,  dismissing  appeal  by  one  of  several 
Interreuers  where  only  complainant  and  receiver  of  one  of  several 
deteDdants  cited;  Ayers  v.  Polsdorfer,  105  Fed.  739,  dismissing  ap- 
peal by  one  of  defendants  in  ejectment  under  State  statute  anthor- 
lilDg  Joinder  of  all  persona  claiming  title  in  laud  and  plaintiffs 
pleaded  title  Id  themselres  by  distinct  titles;  The  New  Torb,  IM 
Fed.  5G3,  holding  sureties  on  stipulation  for  release  of  vessel  seized 
lo  collision  suit  need  not  be  Joined  In  appeal  taken  by  clalmaot; 
Grand  Island,  etc.,  K.  R.  Co.  v.  Sweeney,  103  Fed.  317,  holding, 
nnder  S.  Dak.  Sess.  Laws  1893,  cbap.  116,  |  4,  relating  to  foreclosure 
of  mechanics'  Uens,  all  defendants  must  be  Joined  In  appeal;  Capi- 
tol, etc..  Investment  Co.  v.  Babcock,  28  Tex.  OW.  472,  67  S.  W.  429, 
holding  where  one  of  several  defendants  who  have  Identical  Inter- 
ests Id  reversing  Judgment  appointing  receiver,  files  transcript 
Rfter  Bubmlssloa  of  appeal  by  another,  costs  will  be  taxed  against 
him  though  other  appeal  reverses  Judgment;  In  re  Luscombe's 
WIU,  109  Wis.  194.  195.  85  N.  W.  343,  344,  holding  one  of  two  execu- 
tors may  alone  appeal  from  order  ot  distribution  by  making  co- 
eiecutor  party  defendant;  In  re  Key,  189  U.  S.  85.  23  Sup.  Ct. 
624.  47  L.  721,  arguendo. 

Dietlngnished  In  In  re  Jemlsou  Mercantile  Co.,  112  Fed.  969.  bold- 
'OK  where  creditors'  petition  for  adjudication  of  bankruptcy  baa 
been  dismissed,  and  several  other  creditors  Join  In  petition  for 
retnatatement,  ooe  of  such  creditors  may,  nnder  bankruptcy  act, 
I  24b,  petition  for  review  of  order  of  deolal  without  Joining  others. 
1«  D.  S.  183-195,  36  L.  934,  COOK  v.  HAET. 

3  another 

Approved  in  People  v.  Hyatt,  172  N.  T.  181.  64  N.  E.  826,  92 
Am.  gt  Rep.  708.  holding  fact  that  person  not  actually  present 
Id  State  at  time  ot  commission  of  alleged  crime  was  subsequently 
present  In  State  for  single  day  nearly  a  year  before  Institution  of 
proceedings  against  blm,  does  not  make  him  fugitive;  Schmulbach 
V.  Speldel,  SO  W.  Va.  568,  40  S.  E.  430,  holding  where  presiding 
'^cer  of  Orst  branch  of  municipal  council  haa  sergeant-at-arms 
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bring  In  nnwllllng  members  of  tbat  braocb  to  Joint  BeBslon,  offi- 
cers electee]  by  majority  of  all  membera  of  Joint  eesBlon  are  legallr 
elected  tbougb  majorltr  of  Brst  brancb  refuse  to  vote. 

Syl.  3  (XII,  253).     Habeas  corpus  before  trial. 

Approved  Id  Minnesota  t.  Brundnge,  180  U.  S.  S02,  45  L.  641,  21 
Sup.  Ct  456.  dismissing  appllcntlon  for  babeas  corpus  where 
accused  Imprisoned  under  State  Judgment  has  not  exhausted  Btati' 
remedies. 

Syl.  6  (XII,  253).    Federal  habeas  corpus  —  State  remedies. 

Approved  in  Davis  v.  Burke,  179  U.  S.  402,  45  L.  251,  21  Snp. 
Ct.  211,  bolding  Federal  court  will  not  grant  habeas  corpus  where 
no  claim  of  Federal  question  made  in  State  court  or  no  babea^ 
corpus  sought  there.    See  92  Am.  St  Rep.  732,  note. 

Distinguished  la  Hyatt  v.  Corkran,  1S8  U.  S.  715.  23  Sup.  Ct.  460. 
47  L.  662,  holding  one  who  was  not  In  demanding  State  at  U&>f 
stated  In  Indictment  nor  at  any  time  when  acts  were  commlttei*- 
Is  not  fugitive  from  justice. 

8yL  9  (XII,  254).     Extradition  —  Determination   by  governor. 

Approved  in  People  v.  Hyatt,  172  N.  ¥.  18S,  65  N.  B.  820.  92  A<o. 
St  Rep.  T14.  boldlDg  action  of  governor  In  issuing  warrant  ot 
extradition  Is  reviewable  on  habeas  corpus. 

(SII.  262).     Miscellaneous. 

Cited  In  People  v.  Hyatt  1T2  N.  7.  184,  64  N.  E.  827.  92  Am.  8t 
Rep.  710,  cited  as  being  an  appeal  from  District  Court. 
146  U.  8.  196-201,  36  L.  940,  STOTESBDBY  v.  UNITED  STATES. 

Syl.  1  (XII,  254).    Finality  of  revenue  commissioner's  decision. 

Approved  In  American  School  of  Magnetic  Healing  v,  M'Annolty, 
102  Fed.  560,  holding,  under  26  Stat  466,  order  of  postmaster-gen- 
eral directing  all  letters  addressed  to  certain  party  to  be  returned 
to  senders  Is  not  In  excess  of  authority. 
146  D.  S.  202-210.  36  L.  942.  SOUTHERN  PAC.  CO.  ▼.  DENTON. 

SyL  1  (XII,  254).  Allegatloa  of  residence  not  equivalent  to 
citizenship. 

Approved  In  Gale  v.  Southern  Bldg.,  etc.,  Assn..  117  Fed.  734. 
holding,  under  amendatory  Judiciary  act  of  March  3,  1SS7  (24 
Stat.  552),  suit  may  be  maintained  against  foreign  corporation  In 
district  of  plaintiffs  residence  where  there  has  been  service  on 
agent  of  corporation  appointed  under  State  statute;  Pacific  Mut 
Life  Ins.  Co.  V.  Tompkins.  101  Fed.  545,  denying  Jurladlctlon  of 
Federal  court  In  West  Virginia  where  plnlntUT,  who  had  lieen 
citizen  of  West  Virginia,  moved  Into  Virginia,  where  be  reotiled 
and  voted  for  several  years,  and  later  decided  to  return  and  rePted 
bouse,  bnt  commenced  suit  prior  to  actual  removal. 
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HfL  (S  XII,  254).    JorlBclIctloD  over  foreign  corporailoa. 

Approved  In  Gastonla  Cotton  Mfg.  Co.  v.  WeUs  Co.,  128  Fed. 
3T3,  holding  corporation  wblch  under  Its  charter  has  not  yet  been 
fnllf  and  lawfully  createdi  cannot  maintain  suit  in  Federal  courts 
against  foreign  corporation;  EdAy  v.  CasaB,  118  Fed.  365,  holding 
suit  b;  citizen  against  alien  residing  In  State  In  which  suit  brought, 
not  removable  oa  groand  of  alienage  under  25  Stat  434,  i  2.  See 
S5  Am.  St.  Rep.  S19,  note. 

SyL  3  (XII,  255).  Waiver  of  objection  to  Jnrladlctlon  by  appear- 
Mce  or  answer. 

Approved  Id  Fosha  v.  Western  Union  Tel,  Co.,  114  Fed.  702. 
holding  general  appearance  waives  objection  to  being  sued  In 
wrong  district  under  25  StaL  433;  Piatt  v.  Massachusetts  Real 
Estate  Co.,  103  Fed.  706,  holding  compliance  by  corporation  with 
itatute  of  another  State,  requiring  corporations  to  appoint  resident 
attorney  upon  wbom  service  shall  be  made,  is  not  consent  to  suit  In 
Federal  court  In  such  State  by  plaintlfF  who  Is  resident  of  another 
distrtet;  Scott  v.  Hoover,  99  Fed.  250,  bolding  demurrer  on  ground 
that  complaint  does  not  state  cause  of  action  is  waiver  of  objec- 
tloD  to  Jutisdiction;  Lowry  v.  Tile,  etc.,  Assn.,  98  Fed.  822,  823, 
holding  demurrer  to  merits  as  well  as  to  Jurisdiction  Is  general 
appearance^ 

fyL  S  IXII,  255).  Answer  after  demurrer  to  Jurisdiction  over- 
ruled—Not waiver. 

Approved  In  Paciflc  Mat.  Life  Ing.  Co.  v.  Tompkins,  101  Fed.  542, 
iMriding  objection  that  action  not  brought  In  district  where  either 
party  resides  not  waived  by  defendant  by  attending  at  taking  of 
depositions  by  plaintltT  before  issues  made;  lA)wry  v.  Tile,  etc., 
ASBD,.  98  Fed.  823,  bolding  demurrer  to  merits  as  well  as  to  Jurisdlc- 
tloD  Is  general  appearance. 

Syl  7  (XII,  256).  Law  requiring  foreign  corporation  to  surrender 
rlgbts. 

Approved  In  Barnes  v.  Western  Dnion  Tel.  Co.,  120  Fed.  552, 
balding  corporation  which  is  citizen  of  New  York  and  carries  on  Its 
buslaess  through  agent  in  Georgia,  may  be  sued  there  by  citizen  of 
Georgia,  and  service  may  be  made  on  local  agent;  Deboam  v. 
SoDthem.  etc  Tel.  Co.,  126  N.  C.  841,  36  So.  2T2,  holding  Acts 
1689,  chap.  62,  domesticated  foreign  corporations  so  tbat  such  cor- 
porations cannot  remove  suits  to  Federal  courts  on  ground  of 
diverse  cttlzenehtp. 

Syl.  8  (XII,  256).  Deprivation  of  corporation's  right  to  remove 
eUta. 

Approved  In  In  re  Magid-Hope  Silk  Mfg.  Cto.,  110  Fed.  353,  up- 
boldlDg  service  In  bankruptcy  proceedings  against  foreign  corpora- 
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tlon  on  commlsstoner  of  corporations  of  State;  Flatt  t.  Uassachu- 
BettB  Real  Batate  Co.,  103  Fed.  707,  706.  holding  compliance  t^  cor- 
poradou  with  statute  of  anotber  State,  requiring  corporatlona  to 
appoint  resident  attorney  upon  whom  service  sfaall  be  made,  1b 
not  consent  to  suit  in  Federal  court  In  such  State  by  plalnUS  wbo  Is 
resident  of  another  district;  United  States  Life  Ins.  Go.  t.  Ooble, 
98  Fed.  767,  Qpboldlug  Federal  Jurisdiction  over  salt  bj  iDsnraitcA 
company  for  cancellation  of  policy,  where  It  Is  shown  that  If 
attempts  to  remove  State  action  brought  on  policy.  It  will,  nnder 
State  laws,  forfeit  license  to  do  business  in  State.  See  85  Am. 
St  Rep.  919,  921,  notes. 

Syl.  11  (XII,  257).     State  practice  where  Federal  law  exists. 

Approved  In  Mexican  Cent.  By.  Co.  v.  Dutble,  189  U.  S.  78,  23 
Sap.  Ct.  610,  47  L.  717,  upholding  power  of  Clrcnlt  Court  to  per- 
mit petition  to  be  amended  after  Judgment  entered. 
146  V.  S.  210-227.    Not  Cited. 

146  V.  S.  227-232,  36  L.  951,  WASHINGTON,  ETC.,  B.  K  CO.   V. 
DISTRICT  OF  COLDMBIA. 

SyL  3  (XII,  2S7).    Amount  In  controversy. 

Approved  in  Oregon  R.  R.  &  Nav.  Co.  v.  Sbell,  12B  Fed.  980. 
denying  Circuit  Court's  Jurisdiction  over  suit  to  correct  ambiguity 
in  deed  to  right  of  way  and  to  restrain  removal  of  gates  at  cross- 
ings, wbere  value  of  realty  and  damages  accruing  to  adjacent 
property  do  not  exceed  $2,000;  Hutchinson  v.  Otis,  WUcox,  etc., 
Co.,  123  Fed.  19,  arguendo. 
146  U.  S.  233-239.  36  L.  963,  JDNGB  v.  HEDDEN. 

Syl.  2  (XII,  258).    Tariff  — Word  "article"  defined. 

Approved  In  McBrantney  v.  United  States.  99  Fed.  424.  boldlog 
linen  doilies  under  four  and  one-balf  ounces  to  square  yard  are 
woven  fabrics  of  fiax,  dutiable  under  act  1897,  par.  346,  last  clauae: 
United  States  v.  Eschwege,  98  Fed.  602,  boldlng  sheets  of  ceUnlold 
polished  on  both  sides  dutiable  under  clause  3,  paragraph  17,  tarUT 
act  1897,  as  "  finished  or  partly  finished  articles." 
146  U.  S.  240-261,  36  L.  956,  THOMPSON  v.  ST.  NICHOLAS 
NAT.  BANK. 

SyL  1  (XII,  258).    Only  government  can  forfeit  bank  charter. 

Approved  In  Scott  v.  Deweese,  181  D.  S.  211,  46  L.  827,  21  Sup. 
Ct  688,  holding  where  national  bank  Issued  certificate  of  increased 
stock  without  approval  of  comptroller,  does  not  relieve  sttareholder 
who  became  such  by  paying  amount  subscribed  b;  him,  from 
Individual  liability;  Blodgett  v.  lanyon  Zinc  Co.,  129  Fed.  896, 
holding  private  citizen  cannot  plead  failure  of  foreign  corpora, 
tlon  to  comply  witb  State  statutes  as  defense  to  action  on  con- 
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tract;  Batter  ▼■  Bank,  62  Kan.  392,  63  Psc.  430,  holding  If  bank 
■tockbdlder  becomes  liable  to  bank  as  principal,  snret;  or  otber- 
vlse,  on  debts  not  incurred  on  secuilty  of  stock,  bank  entitled  to 
Ilea  OD  bis  stock  for  such  debts  as  are  due  and  unpaid. 

Dlatlngulsbed  In  BufTalo  German  Ins.  Go.  7.  Tbird  Nat  Bank, 
162  N.  I.  169,  ITS,  Se  N.  E.  S23,  S2G,  boldlng  national  bank  not 
entitled  as  against  bona  Ada  purchaser  to  equitable  Uen  on  Its 
■bsies  for  debt  due  hj  stockholder  to  bank. 
SjL  3  (XII,  2S0).  Effect  of  Invalidity  of  bank's  debt  on  security 
Approved  In  Hallett  t.  New  England  RoUer-Grate  Co.,  105  Fed. 
!21,  holding  where  one  purchases  stock  at  less  than  par  value, 
■tatnte  prohibiting  sale  at  less  than  par,  ma;  recover  money  paid 
vbete  certificate  declared  void;  In  re  Worcester  County,  102  Fed. 
815,  holding  violation  of  statutory  provisions  in  regard  to  mode 
of  making  contracts  by  counties,  designed  for  their  protection, 
may  be  waived  by  county,  and  cannot  be  urged  by  other  party  to 
defeat  contract;  National  Bank,  etc.,  Ix>an  Co.  v.  Petrie,  189  U.  S. 
426,  23  Sup.  Ct  513,  47  L.  881.  arguendo. 

146  U.  S.  2S2--2SS,  36  L.  961,  TOPLITZ  v.  HEDDEN. 

Syl.  3  (XII,  259).     Objection  to  evidence  must  specify  grounds. 

Approved  in  Merchants'  Ins.  Co.  v.  Buckner,  110  Fed.  346,  and 
Western  Union  Tel.  Co.  v.  Bui^esa,  108  Fed.  30,  both  reaffirming 
mle;  Persons  v.  Belfng,  116  Fed.  878,  holding  mere  interposition 
of  the  word  "objection"  in  depositions,  or  the  statement  that 
one  or  the  other  party  excepts,  ia  not  safflcient  to  raise  questions 
on  hearing. 

SyL  5  (XII,  259).    TarltC  — Commercial  designation. 

Approved  In  Nordllnger  v.  United  States,  115  Fed.  830,  holding 
Inborn  citron  classified  as  dried  fruit  under  paragraph  704  of  act 
of  IS83,  giving  It  free  mtry;  reversed  In  121  Fed.  690. 

DUtlngulsbed  In  United  SUtee  v.  Nordllnger,  121  Fed.  602,  hold- 
ing leghorn  citron  taxable  as  "fruits  preserved  in  sugar"  under 
tariff  act  1883,  par.  802. 

146  U.  S.  298-271,  80  L.  963,  HAMILTON  GAS,  ETC.,  CO.  Y. 
HAMILTON  CITI. 

SyL  1  (XII,  260).  Impairment  of  contracts  —  Unauthorized  city 
ordinance. 

Approved  in  St  Psnl  Gaa  Light  Co.  v.  St  Paul.  181  U.  S.  14S, 
45  L.  792,  21  Sop.  Ct  577,  holding  ordinance  commanding  removal 
of  gas  street-lamp  posts  which  ore  no  longer  used,  and  declaring 
that  no  interest  will  thereafter  be  paid  to  gas  company  on  account 
of  snch  poats,  does  not  Impair  obligation  of  contract  whereby  city 
■freed  to  pa;  Interest  on  th^  cost;  Uercantlle  Trust  etc,  Co.  v. 
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Collfas  Park,  etc.,  Co.,  99  Fed,  815,  holding  under  Georgia  Con- 
stitution, prohibiting  legislatore  from  autborlzlng  construction  of 
street  railroad  In  city  without  consent  of  corporate  antborltles, 
ordinance  granting  franchise  is  law  of  the  State  within  contract 
clause  of  Federal  Constitution;  dissenting  opinion  In  Freeport 
Water  Co.  t.  Freeport.  180  U.  S.  609.  45  L.  692,  21  Sap.  Ct.  502. 
majority  holding  contract  giving  water  company  right  to  cbarge 
certain  rates  for  thirty  years  without  interference  by  new  ordi- 
nances changing  rates,  not  authorized  by  III.  acts  of  April  9,  IHTi, 
and  April  10,  1ST2. 

Distinguished  In  American,  etc.,  Co.  t.  Home  Water  Co.,  115  Fed. 
178,  upholding  Federal  Jurisdiction  over  suit  to  restrain  enforce- 
ment of  city  ordinances  on  ground  that  they  attempt  to  annul 
franchise  granted  by  prior  ordinance;  Southwest  Missouri  Llgbl 
Co.  V.  City  of  Joplln,  113  Fed.  822,  holding  city  ordinance  passea 
under  presumed  authority  from  State,  providing  for  erection  of  Its 
own  lighting  system  In  competition  with  private  company  In  viola- 
tion of  Implied  terms  of  contract  made  by  prior  ordinance  granting 
franchise  to  such  company,  Is  law  impairing  contract  obligations. 

SyL  2  (XII,  260).  Contract  obligations  —  Empowering  city  to 
own  gas-works. 

Approved  In  RiverBide  &.  A,  By,  Co.  v.  City  of  Hlverside,  118  Fed. 
740,  743,  upholding  Federal  Jurisdiction  over  suit  to  enjoin  city 
from  carrying  into  effect  resolution  declaring  intention  to  discon- 
tinue furnlshlDg  electric  power  to  complainant  under  contract; 
Los  Angeles  City  Water  Co.  v.  City  of  Los  Angeles,  103  Fed.  TKi. 
upholding  Federal  Jurisdiction  over  suit  by  water  company  to  en- 
join municipal  ordinance  fixing  water  rates  on  ground  of  Impair- 
ment of  contract,  though  contract  has  expired  where  It  is  alleged 
to  be  still  in  force;  Newburyport  Water  Co.  v.  City  of  Newburyport. 
103  Fed,  587,  588,  500.  holding  where  legislative  franchise  to  erect 
water-works  to  supply  city  with  water  Is  not  exclusive,  subse- 
quent grant  to  city  of  right  to  build  competing  works  Is  not  tailing 
of  corporation's  property  or  franchise  without  due  process. 

Syl.  3  (XII,  2C0).  Acceptance  of  grant  subject  to  reserved 
revocation. 

Approved  in  Cedar  Raplda  Water  Co.  v.  'Cedar  Rapids.  118  Iowa, 
'57,  91   N.  W.  1083,  holding  where  city  could  uot  legally  grant 
ixcluslve  right  to  furulsl 
years,  though  company 
city    could   collaterally    i 
Injunction  suit;  Deposit 
Ky.  187.  39  S.  W.  1U33.  u| 
of  taxation  of  banks  whi 
of  1SS6. 
146  U.  S.  271-279.     Not  i 
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LMINGTON,    ETC.,    E.    E.    T. 

never  presamed. 
I  Jackson  y.  Corporation  Com- 
B.  137,  138,  majority  holding, 
in  commlssioD  not  required  to 
Trom  tangible  property  before 
Bank  v.  Parker,  192  U.  S.  87, 
temptloD  of  bank  charter  from 

Mnptlon  of  main  line. 
Ion  Co.  T.  Cblcaso,  199  111.  535, 
ganized  under  general  incorpo- 
;t  raltroade,  caoDot  claim  priv- 
ation possessed  by  lessor. 
ia  adjudicata. 

Memphis,  111  Fed.  570,  bold- 
ffaa  only  conclusive  for  Identl- 
nent  construing  bank  charter 
iS  adjudlcata  as  to  claim  for 
,8  Loan  &  TniBt  Co.,  100  Fed. 
y  assignee  of  mortgagee,  latter 
ments  made  for  tnxes  and  In- 
tlff  pleaded  mortgagee's  guar- 
ects  In  title.  Judgment  on  cross- 
lubsequent  action  against  uort- 
irt  V.  Commonwealth,  106  Ky, 
134.  holding  adjudication  upon 
1  bar  to  action  for  taxes  fof 
ion  did  not  result  from  contract 

SB  T-  GORELBT. 
—  Repeal  of  bankruptcy  act 
Lumber  Co..  113  Fed.  483,  189, 
Insolvency   law,   providing   for 
s,   are   void    after   passage  of 
bounty,  102  Fed.  816,  holding. 
county  in  Massachusetts  which 
^referred  creditor  of  Insolvent. 
le  county  from  a  bankrupt. 
NGER  V.  DAVIS. 
'Ing  Jury  trial. 

Jllna,  181  U.  S.  599.  45  L.  1020. 
ct  of  March  C,  1899,  allowing 
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appeal  to  State  from  court  of  one  dlatdct  bnt  oot  from  anotber 
district  of  the  State,  In  case  of  the  grant  of  new  trial  to  an  accused 
person;  State  v.  Tucker,  36  Or.  2&4,  61  Pac.  S95;  Maxwell  t.  Dow, 
176  n.  8.  684,  44  L.  598,  20  Sup.  Ct  4C0,  and  Boiler  t.  Nebraska,  176 
U.  S.  86,  44  L.  383,  20  Sup.  GL  2SS,  all  upholding  prosecution  for 
felony  by  tnformHtlon;  dissenting  opinion  In  Scranton  v.  Wbeelcr, 
179  U.  8.  180,  45  L.  144,  21  Sup.  Ct.  64,  majority  holding  government 
pier  on  land  submerged  under  navigable  water,  title  to  which  la 
owned  by  riparian  owner,  when  erected-  to  improve  uaTigable 
water,  though  It  destroys  owner's  right  of  access  to  uavlgatale 
water,  does  not  entitle  him  to  compensation. 

SyL  3  (XII,  264).     Plea  of  guilty  of  homicide. 

Approved  In  West  v.  Gammon,  98  Fed.  429,  upholding  conviction 
under  Rev.  Stat.,  f  J  3279.  32S1,  on  plea  of  guilty;  People  v.  Chew 
Lan  Ong,  141  Col.  5S2,  75  Pac.  187,  uptiolding  Penal  Code,  {  1192, 
conferring  power  on  court  to  determine  degree  of  crime  upon  plea 
of  guilty. 
146  U.  S.  325-338,  36  L.  901,  BENSON  v.  UNITED  STATES. 

Syl.  1  (XII,  264).     State  may  cede  Jurisdiction. 

Approved  in  United  States  v.  Lewis,  111  Fed.  631,  following 
rule;  Ncwcomb  v.  Rockport,  183  Mass.  78,  66  N.  B.  689,  holding 
town  having  provided  on  mainland  sufficient  school  facilities  for  all 
children  entitled  to  attend  public  schools,  is  not  bound  to  build 
Bchoolhouse  on  an  Island  off  coast. 

Syl.  S  (XII,  265).    Federal  Jurisdiction  over  Fort  Leavenworth. 

Approved  In  United  States  v.  Tucker,  122  Fed.  621.  upholding 
exclusive  Federal  Jurisdiction  over  crime  committed  on  lock  No.  3, 
on  Green  river,  Kentucky. 

Syl.  7  (XII,  265).    Joint  defendant  as  witness  after  severance. 

Approved  In  WllUams  v.  State,  42  Fla.  207,  27  So.  899,  holding 
accomplice  Jointly  Indicted,  and  as  to  whom  Judgment  is  pending, 
cau  testify  against  codefendant  who  Is  being  separately  tried; 
People  V.  Van  Wormer,  176  N.  Y.  194,  67  N.  B.  301,  holding  one 
Jointly  Indicted  with  other  defendants  on  trial  for  murder  is  com- 
petent witness  for  prosecution  against  them  where  he  Is  not  on 
trial  at  time,  though  Indictment  egBinst  bim  Is  still  pending;  dis- 
senting opinion  in  Wolfson  v.  United  States,  102  Fed.  146,  majority 
bidding,  under  20  Stat  30.  one  of  two  defendants  jointly  Ind'icted 
and  tried  may,  at  his  own  request,  be  examined  as  a  witness  by  the 
government 

Distinguished  In  Wolfson  v.  United  SUtes,  101  Fed.  438,  439. 
holding,  under  20  Stat  30,  one  of  two  defendants  Jointly  Indicted 
end  tried  may,  at  his  own  request,  be  examined  as  m  witness  by 
the  government 
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146  D.  8.  338-3tS4,  36  L.  996,  UNITED  STATES  t.  DUNNINOTON. 

S;l  T  (XII,  265).    Deposit  In  court  bj  government. 

Approved  In  United  States  v.  Elsenbets,  112  Fed.  1S9.  holding 
deposit  of  award  In  condemnation  proceedings  In  gorernment 
Kgl8tr7  gave  effect  to  State  Jndgment  rendered  In  favor  of  thlid 
penoQ  and  against  landowner  to  recover  land. 

146  U.  S.  354-359.     Not  cited. 

146  D.  a.  360-362,  36  L.  1007,  McMULLBN.  V.  UNITED  STATES. 

6rL  1  (SII,  266).     "Session"  —  Compensation  of  marshal. 

Approved  In  United  States  v.  Nix,  189  V.  S.  203,  23  Sup.  Ct  497, 
47  L.  777,  holding  where  Federal  court  Is  opened  for  business  by 
order  of  Jndge,  marsbal  attending  Is  entitled  to  compensation  tbere- 
tot,  whether  judge  be  present  or  not;  United  States  v.  Dtetrlcb,  126 
Fed.  660,  holding,  nnder  Rev.  StaL,  |  1038,  Circuit  Court  has  Juris- 
diction to  proceed  with  cause  remitted  at  current  term. 

Sfl.  3  (XII,  266).    Bevlewabillty  of  marshal's  allowed  account 

Approved  in  United  States  v.  Nli,  189  U.  S.  206,  47  L.  777,  23 
Sup.  Ct  497,  holding  marshal's  account  may  be  Impeached  for  error 
of  law. 

146  U.  8.  363-370.     Not  Cited. 

146  C.  S.  370-387.  36  L.  1011.  LEWIS  v.  UNITED  STATES. 

SyL  3  (XII.  267).  Record  —  Presence  of  prisons-  when  Jury 
(elected. 

Approved  In  United  States  v.  Davia,  103  Fed.  466,  holding,  after 
Jnror  has  been  accepted  by  both  sides  and  has  talcen  hie  seat  In 
the  box,  he  may,  on  announclug  bimself  as  feeling  dlsquallQed  to 
■ct  Impartially,  before  being  sworn,  be  directed  by  court  to  stand 
■tide. 

SyL  4  (XII,  207).  Federal  courts  follow  State  statutes  In  select* 
lug  Jury. 

Approved  In  United  SUtes  v.  Davis,  103  Fed.  4G5.  holding,  after 
Juror  has  been  accepted  by  both  sides  and  has  taken  his  seat  in  the 
box,  he  may,  upon  announcing  himself  as  feeling  disqualified  to 
■ct  Impartially,  before  being  sworn,  be  directed  by  the  court  to 
staad 'aside. 

8;L  7  (XII,  267).    General  exception  to  method  of  choosing  Jury. 

Approv«d  In  Baggs  v.  Martin,  108  Fed.  34,  following  rule; 
VCatcheon  v.  Hall  Capsule  Co.,  101  Fed.  548,  holding  general 
Qceptlon  to  charge  as  whole  which  does  not  direct  attention  of 
court  to  particular  portions  to  wblcb  objection  la  made,  raises  no 
qnntlon  for  review. 

Vol  III  — 19 
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148  U.  S.  387-478.  38  L.  1018,  ILLINOIS  CENT.  R.  R.  v.  ILLINOIS. 
B7I.  1  (XII,  26S).    States  admitted  eqnallr  wltb  orlglnaL 
Approved  In  Miaslon  Rock  Go.  t.  United  States.  109  Fed.  767, 
holding  title  to  tld«  lands  In  San  Francisco  Bay  passed  to  Calirornla 
on  Its  admission  to  Union,  with  rlgbt  to  grant  right  to  use  ttaetn. 
87I.  3  (XII,  28S).    -Sovereignty  over  lands  under  Great  Lakes. 
Approved  in  Mission  Rock  Go.  v.  United  States,-  100  Fed.  768, 
Holding  title  to  tide  lands  in  San  Francisco  Bay  passed  to  Cali- 
fornia on  Its  admission,  wltb  rlgbt  to  grant  to  otliera  right  to  nse 
them;  dissenting  opinion  In  Kean  v.  Calumet  Canal  Co.,  190  U.  8. 
481,  482,  23  Sup.  CL  060,  47  L.  1148,  majority  holding  patent  to 
Indiana  under  s-wamp  land  act.  which  describes  lands  as  -whole  of 
fractional  sections  enumerated  In  official  plat,  convey  to  extent  of 
full  subdivisions  Isnd  under  navigable  waters  on  which  such  sec- 
tions border. 
Syl.  S  (XII,  2B9).    IlIlDols  Central's  rights  to  lake  front 
Distinguished  In  Chesapeake,  etc.,  R.  R.  Co.  v.  Walker,  100  Va. 
84,  SIS,  40  S.  E.  638,  639,  holding  canal  company  could  acquire  title 
.to  land  by  accretion  where  It  bad  previously  become  rlparlgn  owner 
through  condemnation. 
8yL  12  (XII,  289).    Right  of  riparian  owner  to  wharf  out 
Approved  In  Sullivan  Timber  Co.  r.  City  of  Mobile,  110  Fed. 
197,  holding  city  Of  Mobile,  having  given  Implied  license  to  riparian 
owners  to  construct  wharves.  Is  estopped  from  asserting  claims  to 
tide  lands  wblcb  would  dispossess  such  licensee;  dlBseiiting  opinion 
In   ScraiitoD   v.  Wheeler,  179  U.  S.   179,  45  L.  143.  21  Sup.  Ct.  03.- 
majority  holding  riparian  owner  not  entitled  to  compensation  be- 
cause government  pier  erected  on  submerged  land,  owned  by  bim 
for  Improvement  In  navigation,  destroys  bis  access  to  navigable 

Distinguished  In  Cobb  v.  Commissioners  of  Lincoln  Park.  202 
111.  435,  67  N.  B.  8,  holding  riparian  owner  has  no  right  to  erect 
wharf  on  submerged  lands  which,  by  Laws  1895,  p.  282,  were 
granted  by  State  to  Lincoln  Park  commissioners. 

Syl.  13  (XII,  270).    State's  title  to  lands  under  navigable  waters. 

Approved  in  United  States  v.  Mission  Rock  Co.,  189  U.  S.  400, 
2S  Sup.  Ct  GOO,  47  L.  870,  holding  grantee  from  California  to  sub- 
merged lands  In  San  Francisco  Bay  had  good  title  to  lands  granted 
except  Mission  Rock;  Illinois  Cent,  R.  R.  v.  Chicago,  170  II.  S. 
0C9,  44  L.  627,  20  Sup.  Gt.  614,  submerged  lands  along  'shore  of 
Lske  Michlgsn  not  Included  in  grant  to  llllnais  Central  by  charter 
autborlElne  It  to  enter  upon  and  use  "  any  lands,  streams,  and 
materials  of  every  kind;"  Bliss  v.  Ward.  198  lit  114,  o4  N.  X;.  707, 
boldlug  neither  armory  nor  other  erections  could  be  placed  on  lands 
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of  take  Park;  IIUdoIb,  etc.,  Co.  t.  Bilot,  109  Wis.  427,  84  N.  W. 

(67,  boldlog  on  admisBlon  of  Wisconsin  It  took  In  trust  title  to 

lud*  corered  by  bigh-water  mark, 
SjL  14  (XII,  270).    States  grant  lands  under  navigable  waters. 

Approved  la  Illinois  Cent.  B.  B.  t.  ChicsKO,  178  D.  S.  660,  44  L. 
I3T,  20  Sup.  CL  S14,  holding  submerged  lands  along  sbore  of  Lake 
Ulcbigan  not  Included  In  grant  to  Illinois  Central  by  charter 
iDtborlzlQg  It  to  enter  upon  and  use  "  any  lands,  streams  and 
materials  of  every  kind;"  Stockley  v.  Clsana,  119  FeA.  83a,  hold- 
ing grant  by  State  of  land  under  bed  of  Mississippi,  whicb  became 
dry  by  sudden  change  in  course  of  river,  is  void  as  not  being 
Ticant  land  within  Tenn.  Acts  1847,  chap.  20;  Sullivan  Timber  Co. 
T.  City  of  Mobile,  110  Fed.  104.  holding  city  of  Mobile,  having 
giren  license  to  riparian  owner  to  construct  wharves,  is  estopped 
Irom  asserting  claims  to  tide  lands  which  would  dispossess  such 
licensee;  Shepard's  Point  L.  Co.  t.  Atlantic  Hotel.  132  N.  C.  525. 
44  8.  Bl  41,  holding  where  State  granted  riparian  owners  lot  in 
barbor  In  front  of  their  Isnds  between  blgb-water  mark  and  deep 
water,  grantees  took  only  easement  to  erect  wharves  and  got  no 
title  to  bed  of  harbor. 

DiBtlngiiished  In  Mobile  Transportation  Co.  v.  UobUe,  187  n.  S. 
491,  23  Sup.  Ct  ITS.  47  L.  272,  holdli^  Alabama  act  of  January 
31,  1867,  cooveylng  to  city  of  Mobile  shore  and  soil  nnder  Mobile 
rirer.  does  not  impair  vested  rights  of  owners  of  grants  bordering 
00  Uoblle  river;  Lamprey  v.  Danz,  86  Minn.  322,  SO  N.  W.  580, 
npboldlog  grant  by  State  of  lands  granted  to  It  by  government  aa 
iwamp  lands,  which  lands  were  not  meandered,  and  were  useless 
dcept  for  hunting. 

8yl.  16  (XII.  271).    State  cannot  abdicate  public  trust 

Approved  In  SnoufCer  v.  0.  B.  &  M.  City  By.  Co.,  118  Iowa,  305, 
92  N.  W.  86,  holding  where  city  ordinance  ordered  street  railway 
to  remove  tracks  to  middle  of  street  to  ballasted  strip  elevated 
rrom  driveways  on  either  side.  It  could  later  repeat  ordinance  and 
order  tracks  lowered  to  grade;  State  v.  Lake  St  Clair  Fishing, 
etc..  Shooting  aub.  127  Mich.  604,  595.  696,  698,  87  N.  W.  123.  124. 
holding  where  swamp  land  granted  to  State  limitations  did  not 
begin  to  run  In  favor  of  adverse  holder  until  date  of  their  survey; 
RossmlUer  v.  State,  114  Wis.  186.  80  N.  W.  844,  91  Am.  St.  Rep. 
920,  holding  void  Laws  1001,  Chap.  470,  prohibiting  taking  of  ice 
from  any  meandered  lake  except  on  payment  of  license  fee;  dis- 
seatlDg  opinion  In  Louisville  &  Naabvllle  B.  B.  Co.  v.  Common- 
weallli,  108  Ky.  649,  67  S.  W.  514,  majority  holding  railroad  may 
chiTge  less  for  hanllng  coal  need  for  manufacturing  purposes  than 
(cr  coal  used  tor  domestic  purposes. 

Distinguished  In  McConnell  t.  Arkansas  Brick  Ufg.  Co.,  70  Ark, 
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BSD,  591,  S93,  69  S.  W.  563,  567,  568,  holdlns  contract  br  super- 
intendent and  flnanctal  agent  of  penitentiary,  approved  by  peni- 
tentiary eommlsslonera,  to  fumleb  convict  labor,  not  Invalid  because 
for  pslod  exceeding  terms  of  Buch  officers. 

Sjl.  16  (XH,  271),    Police  power  — Use  of  submersed  lands. 

Approved  la  Portland  v.  Montgomer7,  38  Or.  224,  62  Pac.  758, 
holding  city  may  prohitilt  cstabliabment  of  wharf  beyond  certain 
line  where  such  line  is  wlthfn  line  Bxed  by  war  department. 

8yl.  18  (XH,  271).    Chicago's  riparian  rights  on  lake. 

Approved  In  Bliss  v.  Ward,  198  III.  109,  111.  64  N.  E.  705,  706, 
holding  neither  armory  nor  other  erections  could  be  placed  on  lands 
of  Lake  Park;  Shirk  v.  Chicago,  195  III.  310,  63  N.  E.  198,  holding 
Chicago  Is  owner  of  fee  of  street  dedicated  to  and  accepted  by 
town  prior  to  Incorporation  of  city. 

(XII,  268).    MIsceUaneous. 

Cited  In  United  States  v.  Rio  Grande  Dam  &  Irrigation  Co..  184 
U.  S.  424,  46  K  623,  22  Sup.  Ct.  431,  holding  where  record  does  not 
contain  evidence  of  material  character  without  which  final  decree 
upon  record  cannot  be  rendered  without  Injustice,  cause  will  be  re- 
manded with  leave  to  adduce  furtber  evidence;  Illinois  v.  Illinois 
Cent.  R.  R.  Co..  184  U.  S.  78,  79,  87.  S9,  46  L.  441,  442,  445,  446.  22 
Sup.  CL  300,  301,  304,  discussing  history  of  litigation  and  explaining 
decision;  Jaqultb  v.  Alden,  118  Fed,  272,  holding  where  record  fails 
to  show  facts  essential  to  enable  to  decide  cause.  It  will  reverse 
and  remand  of  Its  own  motion;  Shirk  v,  Chicago,  195  111.  300,  301, 
63  N.  E.  194,  195,  In  sutement  of  facts;  Alston  t.  LImehouse,  60 
8.  C.  567,  39  S.  E.  191,  discussing  what  are  navigable  waters. 
146  U.  S.  476-483.     Not  cited. 

146  U,  S.  483-499,  38  L.  1054,  COMPANIA  BILBANA  DB   NAVI- 
GATION V.   SPANISH-AMERICAN  LIGHT,  ETC.,   CO. 

Byl.  3  (XII,  272).    Charter-party  — Invalidity  of  one  clause. 

Approved  tn  Bowen  v.  Hart,  101  Fed.  3S1,  holding  wbere  one 
engaged  In  looking  up  lands  owned  by  another  wrote  to  owner 
proposing  that  be  get  for  services  one-bait  of  lands  or  one-tbird 
and  hiB  expenses,  offer  not  accepted  wbere  owner  answered  to  go 
ahead  and  after  work  finished  satisfactory  settlement  would  be 

Syl.  5  (XII,  272).    Waiver  of  objection  to  charter-party. 

Approved  In  Ronalds  v.  Leiter,  109  Fed.  908,  holding  wbere 
vessel  warranted  seaworthy  broke  down  from  un seaworthiness 
and  charterer  abandoned  ber  for  charter  purposes  and  returned  her 
to  home  port  and  repaired  bat,  charterer  not  liable  for  bire  aftw 
breakdown. 
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'*  P.  8.  499-OlS,  36  L.  1059,  SCOTT  v.  ARMSTRONG. 

^'L  2  (SII,  273).    Bank  receiver  Is  trustee  for  creditors. 

^PDroTcd  In  Leaee  t.  Barecball,  106  Fed.  763,  lioldlng  any  loss 

^^^  Cecelyer  of  national  bank  ma;  sustain  by  Investmente,  In 

„  ^voring  to  save  debts  of  bank,  cannot  be  made  subject  ot 

^"'"otiftl  assessment;  Auten  v.  City  Electric  St  By.  Co.,  104  Fed, 

%'  '"^''^''S  corporation   recelTera   are   subject   to   ftll  claims   or 

IfjT'SW  which  could  have  been  asserted  against  the  corporation; 

'"tto"^"  Lumber  Co.  v.  Glasgow  Invest.  Co.,  101  Fed.  867,  holdlug 

et^'Dlinent  of  receiver  for  property  upon  which  buildings  are  being 

Ihlh.^   under  contract  with   owner,  does  not  relieve  contractor 

1^  beceSBlty  of  complying  witb  requirements  of  mecliaulc's  lien 

Uw. 

Distinguished  In  Atwater  v.  Strombei^,  75  Minn.  278,  77  N.  W. 
964,  holding.  In  action  by  national  bank  receiver  on  note,  after 
bank  becomes  Insolvent  and  rights  of  creditors  vested,  defendant 
caanot  set  up  secret  agreement  with  bank  president  that  he  was  to 
have  option  of  surrendering  stock  for  whlcb  note  Issued,  when 
note  matured,  and  having  It  returned. 

SyL  5  (XII,  273).    Equitable  set-OS. 

Approved  lu  Hutchinson  v.  Le  Roy,  113  Fed.  204,  holding  equi- 
table set-off  permitted  In  bankruptcy  proceedings;  In  re  Meyer,  106 
Fed.  831,  holding  where  bankrupt's  aaalgnee  disallowed  claim  for 
accommodation  notes  which  had  been  paid  by  party  who  bad 
given  them,  such  party  eould  not  follow  proceeds  of  moneys  which 
It  bad  paid  on  Its  own  debt  to  bankrupt  In  hands  of  trustee;  Scba- 
berg  V.  McDonald,  60  Nebr.  602,  S3  N.  W.  740.  holding  satisfaction 
of  Judgment  otitalned  by  national  bank  receiver  In  suit  to  collect 
Bssessments  satlsfles  the  obligation  regardless  of  the  disposition 
made  of  the  proceeds  of  assessment  by  receiver. 

Distinguished  In  Wiley  v.  Bunker  mil  Nat.  Bank,  183  Mass. 
498,  67  N.  K.  656,  holding  where  at  time  of  dishoDor  of  depositor's 
checks  by  bank  no  Insolvency  proceedings  commenced  or  assign- 
ment made,  bank  could  not  set  off  unmatured  notes  of  sucb 
depositor  against  Its  liability  for  damages  for  such  refusal. 

Syl.  7  iXII,  274).    Banks  — Set  off  of  account  against  note. 

Approved  in  Nix  v.  Ellis,  118  Ga.  348,  45  S.  E.  400,  holding  right 
to  purchase  claims  and  use  same  as  set-off  against  action  by  re- 
ceiver of  Insolvent  corporation,  continues  up  to  time  of  flllitg  of 
petition  for  appointment  of  receiver;  Colton  v.  Drovers'  Bldg. 
Assn.,  90  Md.  92,  78  Am.  St  Rep.  435.  45  Atl.  25,  holding  bank 
depositor  may  set  off  amount  of  his  deposit  against  his  note  held 
bj  bant  which  did  not  mature  until  after  api>olntment  of  receiver; 

Thompaon  v.  Dnloa  Trust  Co.,  130  Mich.  509,  511,  90  N.  W.  205. 

boUing  depositor  In  Insolvent  bank  may  set  oft  deposit  Btandlng 
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to  bis  credit  wben  twnk  closed  Its  doors,  against  bis  notes  payable 
to  the  bank  but  not  get  due. 

S7I.  10  (XII,  275).    I^gal  and  eqniUble  claims  In  Federal  cQnrts. 

Approved  In  Security  Trust  Co.  t.  Blackrlver  NaL  Bank,  187 
U.  8.  237,  23  Sup.  Ct.  61,  47  h.  ISS.  bolding  Federal  court  cannot 
extend  time  for  presentation  of  claims  beyond  time  fixed  by  Pro- 
bate Court  wbere  no  application  for  extension  made  before  final 
settlement;  Langtry  v.  Wallace,  182  n.  8.  550,  45  L.  1225,  21  Sup. 
Ct.  bS3,  holding  frsudulent  representations  Inducing  one  to  become 
stockholder  In  national  bank  no  defense  to  action  at  law  by  receiver 
to  enforce  stockholder's  liability;  Jones  v.  Mutual  Fidelity  Co.,  123 
Fed.  518,  upholding  Federal  Jurisdiction  to  appoint  receiver  for  In- 
solvent corporation  on  petition  of  unsecured  creditors  who  have  not 
reduced  claim  to  Judgment  under  19  Laws  Del.,  chap.  181;  Highland 
Boy  Gold  Mln.  Co.  v.  Strickley,  118  Fed.  854,  holding  In  ejectm^t 
In  Federsl  courts  equitable  defense  cannot  be  presented. 

Syl.  11  (XII,  276).    Circuit  Court  cannot  set  off  at  law. 

Approved  in  Arkwrigbt  Mills  v.  Aultman,  etc.,  Mach.  Oo.,  128 
Fed.  196,  holding  Federal  court  In  Maasschnsetts  will.  In  suit 
sgalnst  foreign  corporation  wbicb  had  previously  brought  suit 
against  plaintiff,  allow  judgments  to  be  set  off  under  Rev.  Laws 
Mass.,  chap.  170,  H  2,  3. 

146  V.  S.  61»-514,  36  L.  1064,  MITCHELL  T.  NEW  YORK,  ETa, 
R.  R.  CO. 

SyL  1  (XII,  275).    Direction  of  verdict 

Approved  In  Nelninger  v.  Cowan,  101  Fed.  790,  upholding  direc- 
tion of  verdict  in  action  for  injuries  at  railroad  crossing  wbere  evi- 
dence dlHclDsed  contributory  negligence. 
146  U.  S.  515-517,  33  L.  1068,  BRINKERHOFF  v.  ALOB. 

Syl.  2  (XII.  275).     Patents — Combination  of  old  elements. 

Approved  in  West  Coast,  etc.,  Faucet  Co.  v.  Jackson  Brewing 
Co..  117  Fed.  298,  holding  Anthony  and  Savage  patent  No.  468,144. 
claim  4,  for  faucet  bushing  and  valve  for  barrels,  void  for  antici- 
pation; Emerson  Electric,  etc.,  Co.  v.  Van  Nort  Bros.,  etc.,  Co.,  116 
Fed.  977,  upholding  Weston  patent  No.  622.247,  for  Improvement  In 
lubricated  bearinga;  Goodyear  Tire,  etc.,  Co.  v.  Rubber  Tire,  etc, 
Co.,  116  Fed.  370,  bolding  void  Grant  patent  No.  554,675,  for  mbber 
tire  wheel. 

146  U.  8.  517-624,  36  L.  1070,  NATIONAL  TUBE  WORKS  v.  BAL- 
LOU. 

Syl.  1  (XII,  276).  Allegations  Id  creditor's  salt  to  reacb  equitable 
Interests. 

Approved  In  Barber  v.  International  Co.,  73  Conn.  693,  48  Atl. 
761,  following  rule;  Frye  Bruhn  Co.  v.  Meyer,  121  Fed.  535,  hold- 
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log  WashlngtoD  assl^ed  Judgment  cannot  be  made  Hen  on  defend- 
ant's propert7  in  Alaska  wlthont  snlt  brought  and  Judgment  re- 
cOTered  thereon;  In  re  Remington  Antomoblle  &  Motor  Co.,  119 
Fed.  44S,  enjoining  judgments  by  creditors  of  Insolvent  New 
Jene;  corporation  aealnst  stockholders,  after  proceedings  In  banlc- 
niptcy  begna;  HUllker  ».  Hale,  117  Fed.  225,  holding  recelrer 
appointed  to  enTorce  and  collect  Judgments  against  siockbolden  of 
loeolvent  corporation  and  to  mforce  ststutory  liability  against  non- 
resident stockholders,  cannot  sae  stockholder  at  law  in  anothtf 
jDrlsdlction:  Strang  t.  Richmond,  etc.,  R.  R.  Co.,  101  Fed.  616, 
boldlDg  bill  allying  existence  of  contract  bj  whicli  plalntltf  was  to 
construct  railroad  for  defendant,  and  Its  breach  by  defendant  In 
retoslng  to  allow  plaintiff  to  proceed  In  Its  execntlcHi,  states  no 
ground  for  relief  In  equity. 
148  tJ.  B.  524-S33,  86  L.  1078,  ROTBB  v.  COUPB. 

SyL  2  (XII,  277).    Strict  coastmctlon  of  patent  for  Improvements. 

Approved  In  Hale  v.  World  Mfg.  Co.,  127  Fed.  967,  construing 
Bale  patent  No.  634,5S6,  for  water  stIU;  Campbell  Printing,  etc., 
Co.  r.  Duplex  Printing,  etc..  Co.,  101  Fed.  295,  holding  Stonemetz 
pttent  No.  376,053,  for  web-prlntlng  machine,  not  pioneer  inven- 
tkm  and  not  Infringed  by  presa  made  In  accordance  with  Cox 
patent  No.  4T8.50a 

SjL  4  (XII,  2TT).    Patents  —  Claims  abandoned  In  application. 

Approved  In  Safety  Oiler  Co.  v.  Scovll  Mfg.  Co.,  110  Fed.  205. 
coDstroIng  Hlrsch  patent  No.  621,514,  for  safety  extension  oiler. 
146  D.  S.  533-636,  36  L.  1077,  CAMBRON  T.  UNITED  STATES. 

SyL  2  (XII,  277).    Federal  question. 

Applicability  of  Federal  statute. 

Approved  In  United  States  r.  Ware,  189  U.  S.  608,  28  Sup.  Ct  853, 
47  L.  922,  reaffirming  rul& 

146  D.  8.  636-669,  88  U  1079.  McGOUEKBT  v.  TOLEDO,  ETC.. 
BY. 

Sjl.  1  (XII,  277).  Finality  of  foreclosure  decree  referring  to 
master  for  execution. 

Approved  in  West  v.  East  Coast  Cedar  Co.,  113  Fed.  743,  hold- 
ing decree  dismissing  bill  upon  wblcb  Injanction  pendente  lite  baa 
been  Issaed,  la  final  and  appealable  notvrlthstendlug  reference  to 
master  to  ascertain  damages  by  reason  of  Injunction. 

Syl.  2  (XII,  27Q.  Finality  of  foreclosure  decree  —  Reference- 
Approved  In  Covington  t.  First  Nat.  Bank,  185  V.  S.  277.  46  L. 
SOS,  22  Sup.  Ct.  648.  holding  decree  In  suit  to  enjoin  collection  of 
tax,  by  which  collection  of  taxes  years  prior  to  passage  of  certain 
act  was  enjoined,  bnt  which  retained  for  future  detwmlnatlon 
right  to  enjoin  collection  for  subsequent  years  Is  not  final;  Parmele 
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T.  Schroeder,  SI  Nebr.  S61,  85  N.  W.  S65.  boldltig  forecloenre  order- 
ing sale  and  directing  sheriff  to  report  deBclencj  If  any,  and  tlimt 
on  confirmation  of  r^mit  mortgagee  entitled  to  defld^ic;  Jods- 
ment,  la  not  final  appealable  Judgment. 

SyL  S  (XII,  278).    rtnalltr  —  Reference  of  damagefl  to  master. 

Approved  In  Sonttaeni  R.  B.  Co.  v.  Postal  T^.  Cable  Co.,  1T» 

D.  8.  043,  45  K  856,  21  Sup.  Ct  250,  holding  decree  appointing  com- 
missioners to  assess  damages  In  condemnation  proceedings  Is  noc 
Unal  decree  from  wblch  error  lies;  Kemp  y.  National  Bank  of  The 
Bepubllc,  109  Fed.  50.  holding  decree  determining  invalidity  of 
trust  deed  is  final  and  appealable  as  to  trustee  and  beneflclaiT' 
IQ  such  deed,  although  It  Is  interlocutory  only  as  to  other  matters 
Involved  In  the  suit  In  which  such  parties  have  no  Interest;  Ogden 
City  T.  Weaver,  108  Fed.  567,  holding  decree  determining  Invallditf 
of  contract  and  referring  case  to  master  to  state  account  Is  not 
final  adjodlcation  pleadable  in  bar. 

Syl.  8  (XII,  279).    Reference  for  accounting  — Finality. 

Approved  in  Mercantile  Xrust  Co.  v.  Chicago,  etc.,  Ky,  Ca,  123 
Fed.  391,  holding  decree  on  Intervening  petition  against  receiver, 
directing  him  to  deliver  certain  property  to  petitioner,  or  In  default 
to  account  for  Its  value,  and  also  to  pay  value  of  Its  use  or  reotal 
while  used  by  him,  and  refers  to  master  to  determine  valae  and 
its  rental  Is  not  final. 

SyL  9  (XII,  279).    Final  and  interlocutory  Judgments. 

Approved  In  Sanders  v.  Bluefleid,  etc..  Co..  106  Fed.  592,  holding 
decree  definitely  rejecting  theory  of  plaintllTs  case  as. made  by  his 
pleadings   helng   final    and    appealable,   becomes   conclusive    after 
expiration  of  time  for  appeal. 
,     Syl.  13  (XII,  279).    Mortgage  of  after-acquired  property. 

Approved  in  Contracting,  etc..  Co.  v.  Continental,  etc.,  Co.,  lOS 
Fed.  3,  holding  locomotives  delivered  under  lease  warrants  matur- 
ing at  monthly  Intervals  up  to  speciticd  date,  with  opttou  on  part 
of  lessee  on  payment  of  last  warrant  of  purchasing  locomotives 
on  payment  of  one  dollar,  passed  under  after-acquired  property 
clause  In  mortgage. 

146  U.  S.  570-^14,  36  L.  1091,  UNITED  STATES  V.   SOUTHERN 
PAC.  K.  B. 

SyL  2  (XII,  280).    Grants  In  prsesenti  effective  on  filing  location 

Approved  hi  Werling  v.  Ingeraoll,  181  U.  S.  138,  45  L.  788.  21 
Sup.  Ct.  573,  holding  grant  of  March  2,  1827,  to  Illinois  of  alter- 
nate sections  In  aid  of  canal  from  Illinois  river  to  Lake  MIcblKao, 
granted  by  Implication  right  of  way  through  reserved  sections, 
hut  not  to  ninety  feet  on  each  side;  United  States  v.  Oregon,  etc., 

E.  B.  Co..  176  U.  S.  43,  47,  44  L.  3G4,  3G6.  20  Sup.  Ct.  206,  hold- 


IzcJbyCoOgIC 


an  Notes  on  U.  S.  Iteporta.        146  D.  S.  S70-014 

Ing  of  map  of  general  route  of  Nortbern  Pacific  did  not,  prior  to 
flliag  map  of  definite,  constitute  sacb  disposal  of  lands  within 
eiterlor  lines  of  that  route  to  preclude  grant  of  lands  to  another 
eompany;  M'Fadden  t.  Mountain  View  Mln,  &  MIIL  Co.,  87  Fed. 
6T9,  boldlQg  act  of  Jul7  1,  1892,  restoring  to  public  domain  por- 
tion of  Colvllle  reserTatlon  did  not  in  advance  of  iwesldentlal 
proclamBtlon  open  same  to  mineral  location;  Wilson  v.  Southern 
Pac.  R.  R.  Co.,  13S  Cal.  423,  426,  427,  67  Pac.  688,  090,  holding 
where  railroad  sold  land  claimed  as  part  of  land  grant  and  con- 
tracted to  procure  patent  therefor  with  reasonable  diligence,  and 
tbat  If  patent  could  not  be  procured  It  would  return  purchase 
price,  purchaser  cannot  reecliid  where  railroad  continued  to  use 
dlllgeace  and  prosecuted  litigation  to  procure  patent 

SyL  3  (XII,  281).    Railroad  grants  —  Later  graut  to  another  road. 

Approved  In  United  States  y.  Southern  Pac.  R.  R.  Co.,  98  Fed. 
38,  reviewing  decisions  involving  rights  of  Southern  Pactlic  to  lands 
la  California  within  limits  reserved  under  Atlantic  and  Pacific 
ITi^Dt,  and  holding  Southern  Pacific  acquired  no  rights  In  such 
lands  under  eltber  Its  main  line  or  branch  line  grants. 

8jl.  5  (XII,  281).    Atlantic  and  Pacific  grant. 

Approved  In  United  States  v.  Southern  Pac.  R,  R.  Co.,  88  Fed. 
34,  reciewing  decisions  Involving  rights  Of  Southern  Pacific  to 
tands  In  California  within  limits  reserved  under  Atlautie  and  Pa- 
rlBc  grant  and  holding  Southern  Pacific  acquired  no  rights  In  such 
lands  under  either  Its  main  line  or  brnncb  line  grants. 

SyL  6  (XII,  281).    Repeal  of  grant  —  Vesting  title  in  other  road. 

Approved  In  Southern  Pacific  E.  R.  v.  United  States,  180  U.  S. 
«0.  451,  23  Sup.  Ct  568,  669.  47  L.  899,  900,  holding  forfeiture  of 
Texas  Pflclfio  grant  by  net  of  February  28,  1885.  did  not  vest 
Sonthern  Paciflc  with  lauds,  but  forfeiture  Inured  to  benefit  of 
United  States;  Land,  etc..  Water  Co.  v.  San  Job6  Ranch  Co..  189 
D.  S.  180,  23  Sup.  CL  489,  47  I..  768,  holding  one  who  on  comply- 
ing with  act  of  Congress  would  have  right  to  purchase  public  lands, 
but  who  bas  not  complied  with  act  cannot  demand  adjudication 
that  his  title  Is  valid  as  against  one  In  possession;  United  States 
V,  Southern  Pac.  R.  R.  Co.,  88  Fed.  35,  40,  reviewing  decisions 
involving  right  of  Southern  Pacific  to  lands  In  California  wltbln 
limits  reseri-ed  under  Atlantic  and  Pacific  grant  and  holding 
Southern  Pacific  acquired  no  rights  In  such  lands  under  eltber 
Its  main  line  or  branch  line  grants;  Owen  v.  Pomona  L.  &  W. 
Co.,  131  Cal.  537,  63  Pac.  852.  holding  where  vendor  In  contract 
of  sale  claimed  title  as  grantee  of  railroad  and  honestly  mlsrepre- 
KDted  title  as  good,  whereas  railroad's  title  was  void,  sucb  defect 
Id  title  when  discovered  Is  ground  for  rescission  by  purchaser. 
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S7L  7  (XII,  281).    Railroad  grants  operate  at  fixed  time. 

Approved  In  Van  Kirk  Land,  etc.,  Co.  v.  Green.  132  Ala.  352, 
31  So.  485,  boldlng  fact  that  Mobile  and  Oirard  railroad  was  not 
completed  wltbln  time  ^rescritied  in  grant  did  not  operate  to  forfeit 
title  to  lands  granted;  San  Jose,  etc.,  Co.  v.  San  Joae  Rancb  Co., 
129  Cal.  078,  62  Pac.  271.  holding  act  of  Congress  of  1886,  restor- 
ing lands  granted  to  Atlantic  and  Pacific  to  public  domain  con- 
Itrmed  existing  water  rights  previously  acquired  by  appropriation 
in  1870;  Northem  Pac.  Ry.  Co.  v.  Nelson,  22  Wash.  530,  81  Pac 
TOG.  holding,  under  act  of  July  2,  1864,  granting  lands  to  Ncwtbem 
Pacific,  order  of  land  commlssianer  that  company  bad  filed  map 
of  general  routo  withdrew  lands  so  that  they  are  not  open  to 
homestead,  though  claimant  settled  thereon  prior  to  definite  loca- 
tion of  road. 

Sfl.  8  (XII.  iSH).     Scope  of  Southern  Pacific  grant 

Approved  in  United  States  t.  Southern  Pac.  R.  R.  Co.,  117  Fed. 
SG2,  holding  none  of  lands  within  thirty-mile  limit  of  grant  to  At- 
lantic and  Pacific  by  act  of  July  '21,  1886,  passed  to  Sonthwn 
Pacific  by  Tlrtne  of  grant  made  to  that  company  by  Joint  resolu- 
tion of  June  28,  1870,  and  act  of  March  3,  1871;  United  States  t. 
Southern  Pac.  R.  R.  Co..  98  Fed.  32,  reviewing  decisions  involving 
rights  of  Southern  Pacific  to  lands  In  California  within  llmlta 
reserved  under  Atlantic  and  Pacific  grant  and  holding  Southern 
Pocltic  acquired  no  rights  In  such  lands  under  either  Its  main  line 
or  brancb  line  grants. 

Distinguished  la  Southern  Pac.  R.  R.  C^>.  v.  United  States.  183 
U.  S.  S21,  528,  530,  533,  46  L.  309,  312,  313,  314,  22  Sup.  Ct  155. 
158.  159.  leo,  holding  United  States  and  Southern  Pacific  each 
have  equal  undivided  moiety  In  all  odd-numbered  sections  wlthlc 
conBlcting  place  limits  of  grant  to  Atlantic  and  Pacific  and  Southerx 
Pacific  by  act  of  July  27,  1866. 

(XII.  2801.    Miscellaneous. 

ated  Id  Tarpey  t.  Madsen,  178  D.  S.  227,  44  L.  1047,  20  Snp.  CL 
853,  holding  mere  occupancy  of  entryman  wbo  does  not  file  his 
declaratory  statement  Is  insufficient  to  protect  his  claim  against 
railroad  grant 

146   D.   S.    616-619,   36   L.    1104,    UNITED    STATES    v.   COLTOS 
MARBLE,  ETC.,  CO. 

Syl.  1  (XII,  283).     Selection  necessary  to  title  to  Indemnity  lands. 

Approved  in  Werling  t.  IngersoU,  181  U.  B.  138,  see  45  L.  786.  21 
Sap.  Ct.  573,  holding  by  act  of  March  2,  1827,  granting  to  Illinois 
alternate  sections  to  aid  In  construction  of  canal,  did  not  grant  strip 
ninety  feet  wide  on  each  side  of  route  of  canal. 

Syl  2  (XII,  283).    Scope  of  Southern  Pacific  grant 

Approved  in  Southern  Pacific  It  R.  Co.  t.  United  States,  ISO 
U.  B.  449,  23  Sup.  Ct  6t;8.  47  L.  899,  holding  wben  grant  to  Texas 
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Padflc  was  declared  forfeited  by  act  of  February  28,  1885,  forfeit- 
ore  did  Dot  vest  Sontbem  Pacific  with  title,  but  forfeiture  Inured 
to  benefit  of  nnlted  States;  aflHrmlug  109  Fed.  917;  Land,  etc.. 
Water  Co.  t.  San  Jose  Rancb  Ck).,  169  U.  8.  181,  23  Sup.  CL  4SB, 
47  L.  768,  boldins  partj  who  oa'complylng  with. act  of  Congresji 
woold  have  right  to  purchase  land  part  of  public  domain,  but 
nbo  has  not  compiled  with  act,  not  entitled  on  ahowlug  of  mere 
right  to  purchase  to  demand  that  Its  title  be  adjudged  valid  and 
iliat  other  party  be  adjudged  to  hare  no  Interest;  Southern  Pac. 
R.  a  Co.  T.  United  States,  183  U.  S.  521,  528,  530,  46  L.  309,  312, 
313,  22  Sup.  Ct.  155,  158,  159,  holding  by  forfeiture  act  of  July 
0.  IS86,  United  States  and  Southern  Pacific  hold  equal  undivided 
moieties  In  odd-numbered  sections  lying  within  conflicting  place 
limits  of  grant  of  July  27,  1866;  United  States  t.  Southern  Pac. 
R.  E.  Co.,  117  Fed.  552,  holding  none  of  lands  within  tbirty-mlle 
limit  of  grant  made  to  Atiantic  and  Pacific  by  act  of  July  27,  1S66, 
psBsed  to  Southern  Pacific  by  virtue  of  Its  grants  of  June  28, 
ISTO,  and  March  3,  1871;  United  States  v.  Southern  Pac.  R.  R.  Co., 
98  Fed.  32,  35,  40,  I'evlewing  decisions  involving  rights  of  Southern 
Paclflc  to  lands  In  CBllfomla  wltbln  limits  reserved  under  Atlantic 
■ad  Paclflc  graot  and  holding  Southern  Pacific  acquired  no  rights 
Id  BQcb  lands  under  either  its  main  line  or  branch  line  grants; 
Owen  V.  Pomona  L.  &  W.  Co.,  131  CaL  637,  63  Pac.  852,  holding 
where  vendor  In  contract  of  sale  claimed  dtle  as  grantee  of  rail- 
road and  honestly  misrepresented  title  as  good,  whereas  railroad's 
title  was  void,  such  defect  In  title  when  discovered  Is  ground  for 
rescission  by  purchaser;  San  Jose,  etc.,  Co.  v.  San  Jose  Ranch  Co., 
U9  CaL  678,  62  Pac.  271.  holding  act  of  ISSO,  restorlog  lands 
(rranted  to  Atlantic  and  Pacific  to  public  domain,  conflrmed  water 
rights  previously  acquired  by  appropriation  In  1870, 

1«  U.  8.  620-630,  36  L.  1107,  MEANS  v.  BANK  OF  BANDELL. 

SyL  4  (XII,  2S4).    Lien  —  Advancements  on  bill  of  lading. 

Approved  In  Mlllblser,  etc.,  Co.  v.  Gallege  Mills  Ca,  101  Va. 
590,  592,  599,  44  S.  B.  764,  765,  787,  holding  bona  flde  holder  of 
warehouse  receipts  has  priority  over  claimant  asserting  lien  for 
(applies  furnished  after  transfer  and  delivery  of  such  receipt 

SyL  0  <X1I,  284).    Ruling  on  continuance  not  appealable. 

Approved  In  Lyman  t.  'Wamer,  113  Fed.  88,  and  Dexter  t.  Ell- 
las.  113  Fed.  4S,  both  reafllrmlng  rule;  Metropolitan  St  By.  Co.  v. 
Darli,  112  Fed.  6S4,  holding  denial  of  motion  to  open  default  not 
reviewable. 
146  D.  S.  a30-fl45,  36  L.  1111,  LLOYD  v.  PBBSTON. 

Syl.  2  <XII,  284).    Exchange  of  overvalued  property  for  stock. 

Approved  In  McClure  v.  Paducah  lion  Co.,  90  Mo.  App.  577, 
ud  SUte  Irast  Co.  t.  Turner,  111  Iowa.  669,  82  N.  W.  1031,  both 
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Holding  where  property  Is  ■recelTed  by  corporation  mt  eicesHive 
valuation  In  payment  lor  stock,  owner  of  eacb  stock  Is  liable  to 
creditors  for  dltterence  between  tme  ralae  of  property  and  face 
value  of  stoclL 

SyL  6  (XII,  285).    Appeal  —  Errors  not  excepted  to. 

Approved  In  Home  Life  Ins.  Co.  v.  Flsber,  188  D.  B.  729,  23 
Sup.  Ct  381,  47  L.  G69,  holding  In  action  on  life  policy  wbere  de- 
fense was  false  answers  In  application,  verdict  could  not  be  re- 
viewed except  as  to  correctness  of  Instructions,  wbere  qoestlon 
aa  to  whetber  answers  were  warranties  was  Immaterial;  Tbe  New 
York,  108  Fed.  107,  boldLng  draft  of  decree  presented  to  District 
Court  by  respondent  In  collision  solt  to  be  entered  on  mandate  of 
Supreme  Court,  wbicb  was  refused  as  not  conforming  to  mandate, 
cannot  be  brougbt  Into  record  as  application  for  recoupment  aa 
matter  arising  subsequent  to  mandate. 
148  TJ.  S.  646-657.  Not  cited. 
146  D.  S.  657-689,  36  L.  1123.  HUNTINGTON  v.  ATTRILL. 

Syl.  1  (XII,  286).    Denial  of  credit  to  Judgment  by  State  court 

Approved  in  Jacobs  v.  Marks,  182  U.  8.  687.  45  U  1244,  21  Sup. 
CL  867,  upholding  Jurisdiction  to  determine  whether  record  and 
proceedings  in  Michigan  court  received  full  faith  and  credit  In 
Illinois  courts. 

Syl.  2  (XII,  2SG).    Knforcement  of  foreign  penal  laws. 

Approved  in  Kilton.  etc.,  Co.  v.  Providence  Tool  Co..  22  R.  I. 
614,  48  Atl.  1041.  holding  action  to  enforce  stockboider's  liability 
for  debts  of  coriioration  is  not  penal,  and  outlaws  in  twenty  years 
under  Gen.  Laws,  chap.  234,  {  4. 

SyL  S  (XII,  28r,).     What  Is  penalty. 

Approved  In  United  States  v.  Nasb,  111  Fed.  528,  boldlng  Bev. 
Stat.,  a  4426,  4500.  providing  penalty  for  navigating  steam  or 
gasoline  vessels  without  licensed  engineer  or  licensed  pilot,  one 
navigating  gasoline  launch  without  licensed  engineer  may  be  In- 
dicted and  prosecuted  therefor;  City  of  Atlanta  v.  Chattanooga 
Foundry,  etc..  Co..  101  Fed.  902.  903,  holding  action  under  anti- 
trust act  of  July  2,  1890,  g  7,  la  not  action  for  penalty  or  forfeiture 
wltbln  Eev,  Stat,,  g  1047,  prescribing  five  years'  Hnjitatlon,  bat 
Is  governed  by  limitations  of  State  where  suit  Is  brought;  Ameri- 
can, etc.,  Co.  V.  Ellis,  156  Ind.  220.  59  N.  E.  682.  holding  Rev. 
Stat  1881,  f!  3803-3805,  {.roTldlng  for  liability  of  corporate  officers 
pubUsblng  false  report  of  fluanclal  condition  of  corporation,  is  not 
penal  and  does  not  outlaw  in  two  years;  Fnrr  v,  Brlggs,  72  Vt 
228,  47  Atl.  794,  holding  statute  making  such  corj^rorate  directors 
as  assent  to  creation  of  debts  beyond  prescribed  limits  liable  to 
creditors  for  debts  so  created  la  not  penat 
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8^  4  (XII,  280).  Nature  at  wrong  determlnea  wbetber  law 
peoaL 

Approved  fn  Atlanta  v.  Cbattanooga  Foundry,  etc.,  127  Fed.  29i 
boldlug  ontl-truBt  law,  I  7,  Is  not  penal  law;  Newgold  v.  American, 
etc,  Mfg.  Co.,  lOS  Fed.  343,  holding  In  qui  t^m  action  under  Bev. 
Stat,  I  4901,  to  recoTcr  penalties  thereby  Imposed  for  falsely 
marking  an  article  aa  patented,  defendant  cannot  be  compelled, 
under  |  724,  to  produce  books  or  papers  containing  evidence 
against  himself,  either  for  use  In  evidence  or  for  the  inspection  of 
pUiatUr  before  trial;  Boston,  etc.,  B.  B.  v.  Hurd,  108  Fed.  119, 
holding  Pub.  Stat.  Mass.  1882,  chap.  112,  f  212,  punishing  rail- 
roads for  negligence  causing  death,  recoverable  by  Indictment 
tor  benefit  of  widow  and  next  of  kin,  not  strictly  penal,  eo  that 
Federal  courts  may  enforce  It;  Nebraska  Nat.  Bank  t.  Walsb,  68 
Ark.  440,  Sg  S.  W.  9M,  holding  Sand.  &.  H.  Dig.,  f  1347,  making 
president  and  secretary  of  corporation  who  neglect  or  refuse  to 
flie  annual  certificate  of  assets  and  liabilities,  liable  for  corporate 
debts,  does  not  create  penalty,  and  limitations  to  suit  to  euforce 
sncb  liability  U  three  years. 

Distinguished  In  Mason  v.  Adoue.  30  Tex.  CIt.  279,  70  S.  W.  348, 
holding  act  May  25,  1899  (antl-tmst  law).  Is  penal,  so  that  right  of 
action  based  thereon  dies  with  corporation. 

SjL  6  (XII,  286).    Action  to  redress  wrong  done  In  another  State. 

Approved  In  Mexican  Nat  B.  B.  Co.  t.  Slater,  115  Fed.  604, 
boldlng  Federal  court  In  Texas  cannot  enforce  liability  of  defend- 
ant for  wrongful  death  under  laws  of  Mexico;  Davis  v.  Mills,  99 
Fed.  41,  holding  Comp.  Laws  Mout.,  p.  728,  f  460,  requiring  cor- 
porations to  annually  file  financial  reports,  and  making  trustees 
of  one  not  doing  so  liable  for  its  debts,  being  penal,  cannot  be 
enforced  outside  of  State;  Clark  v.  Bussell,  97  Fed.  802,  uphold- 
ing Federal  Jurisdiction  to  enforce  Comp.  Stat  Net>r.,  cbap.  72, 
f  3,  providing  for  liability  of  railroads  for  Injuries  to  passengers; 
Baltimore,  etc.,  B.  R.  Co.  v.  Beed,  158  Ind.  29,  92  Am.  St  Bep. 
296,  62  N.  B.  489,  boldlng  Bums'  Rev.  Stat.  II  7083-7087,  making 
employers  liable  for  injuries  resulting  from  negligence  of  fdlow 
■ervantB.  baa  no  extra-territorial  effect,  so  that  complaint  alleg- 
ing such  Injury  In  another  State  Is  bad.  See  85  Am.  8t  Bep.  923, 
note. 

SjL  9  (XII,  287).    Object  determines  whether  law  peuaL 

Approved  Id  Boston,  etc.,  B.  B.  v.  Hurd,  108  Fed.  121,  holding 
Pub.  Stat  Mass.  18SS,  chap.  112,  |  212,  punishing  railroads  for 
ne^lgence  causing  deatb,  recoverable  by  Indictment  for  t>eneflt  of 
widow  and  next  of  kin,  not  strictly  penal,  so  that  Federal  courts 
may  enforce  It;  Davis  v.  Mills,  99  Fed.  42,  holding  Comp.  Laws 
Mont,  p.  728,  I  460,  requiring  corporations  to  annually  file  financial 
r^Kirts,  and  making  trustees  of  one  not  doing  so  liable  for  lb< 
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debts,  t>elng  penal,  cannot  be  enforced  outalde  of  Btate;  ClaA  t. 
Rnssetl,  97  Fed.  903,  upholding  Federal  Jurisdiction  to  enfarce 
Comp.  Stat  Nebr.,  cbnp.  72,  f  3,  providing  for  liability  of  railroads 
tor  lujiiriefi  to  passengersi  Brown  v.  Clow,  168  Ind.  411,  62  N.  K 
1009,  holding  action  against  directors  of  mannfactnrlng  corpora- 
tion, under  Burns'  Rev.  Stat.  1901,  H  iS060,  8076,  providing  penalty 
for  assent  of  Its  provisions.  Is  penal  and  barred  In  two  years. 

Syl.  10  (XII,  288).  Stockholder's  UablUty  enforceable  ontslde 
SUte. 

Approved  In  Whitman  v.  Oxford  Nat  Bank,  170  U.  S.  667.  44 
L.  502,  20  Sup.  Ct  480,  upholding  Federal  Jurisdiction  to  enforce 
stockholder's  liability  under  Kan.  Const,  art  12,  |  2;  KIrUey  v. 
Holmes,  107  Fed.  fl,  upholding  Federal  court's  Jurisdiction  to  en- 
force stockholder's  liability  under  Ohio  Constitution,  wbere  cor- 
poration Insolvent  and  stockholder  domiciled  In  another  State; 
Howarth  v.  Lombard,  17^  Mass.  S/5,  66  N.  K  890,  holding  bank 
receiver  appointed  In  Washington  may  recover  In  Massachusetts 
amount  of  assessment  laid  by  court  of  former  State  on  stockhold- 
ers; Farr  v.  Brlggs,  72  Vt  231,  47  Atl.  785,  holding  sUtute  mak- 
ing such  directors  as  assent  to  creation  of  corporate  debts  beyond 
prescribed  limit  liable  to  credltora  for  debts  so  created,  is  not 
penal;  Finney  v.  Uuy,  106  Wis.  2G6,  82  N.  W.  698,  holding  Minnesota 
statute,  providing  for  enforcement  of  stockholder'e  liability.  Is 
exclusive. 

Syl.   11  (XII,  288).     Supreme  Court — Judicial  notice  of  State 

Approved  m  Mexican  Nat  B.  H.  Co.  v.  Slater,  116  Fed.  606, 
holding  Federal  court  will  not  take  Judicial  notice  of  laws  of 
foreign  country. 

Syl.  13  (XII,  288).    Judgment  does  not  change  nature  of  action. 

Approved  In  Peterson  v.  Smith,  72  Vt  294,  47  AtL  1090,  holding 
discharge  In  Insolvency  does  not  affect  nature  of  Judgment  for 
conversion. 

Syl.  IS  (XII,  269).    Enforcement  of  foreign  penal  Judgment 

Approved  In  First  Nat  Bank  v.  Weldenbeck,  97  Fed.  900,  up- 
holding Federal  Jurisdiction  over  action  to  enforce  liability  crested 
by  statute  of  State  of  Its  creation  against  corporation's  officers;  Hunt 
V.  Searcy,  167  Mo.  181,  67  S.  W.  213,  holding  Judgment  of  Insanity 
without  notice  to  the  person  adjudged  Insane  and  witbout  appear- 
ance Is  void,  whether  statute  requires  such  notice  or  not  See  S3 
Am.  St  Bep.  617. 

Syl.  16  (XII,  2S9).    Pull  faith  and  credit  —  P^altles. 

Approved  In  Atherton  v.  Atherton,  181  V.  a  130,  45  L.  799,  21 
Sup.  Ct  546,  holding  where  matrimonial  domicile  was  In  Ken- 
tucky and  wife  abandoned  husband  and  went  to  New  York,  divorce 
decree  In  Kentucky  Is  bar  to  divorce  suit  In  New  Tork. 
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8:A  IT  <Xn,  SSO).    Foreign  Jadgnienta  not  «iforceabl«  by  «xe- 

CtthB. 

Approred  In  Anglo-Anerlcmn  Ptot.  Go.  t.  Davis  Pror.  Co^  UM 
N.  T.  913,  Q14,  62  N.  B.  S8»,  B80;  apb<ddli>g  Code  GIt.  Proc^  |  1780. 
inhibiting  actions  bj  one  forelgD  coiporatloo  against  anotbw. 
denting  In  certain  spedfled  easea. 

(Xn,  38a>.    Ulscellaneons. 

Cited  In  HlUlker  r.  Hale^  117  Fed.  22S.  holding  rec»lTtf  appcrintod 
to  mforcc  and  ctdlect  ststntorr  UablUtr,  stocklKdden  of  Instdrmt 
CDtpontloD  cannot  SDe  stocUioIder  In  anotbw  Jnzlsdlctlon  to  Mi- 
fOice  nicb  llablUtr. 
148  U.  a  68B-706,  36  L.  U88.  POTTS  T.  WALLAGB. 

Sjl.  4  (XU.  289).    Tender  of  unpaid  stock  subscription. 

Approved  in  West  t.  Topeka  Sbt.  Bsnk,  60  Kan.  6SS,  72  Pb& 
KB,  bidding  when  corporation  becomes  Insolvent,  Umltsdons  begin 
to  nm  at  once  on  stockholder's  subscriptions  to  stock,  to  be  paid 
at  iDterralB  npon  call  of  directors,  and  thra  subject  to  call,  otu 
tboagh  no  call  be  made. 

87L  5  (XII,  28B).  InsolTent  c<»porstlons'  agreemoit  to  execnt* 
stockludder. 

Approved  In  Foucbe  t.  Uercbants'  Nst.  Bank,  110  Oa.  841,  86 
B.  B.  262,  holding  mere  recital  In  stock  certiflcate  that  shares  are 
"fan  paid  and  nonassessable,"  will  not  protect  owner  from  llabUltT 
tw  Dupald  subscription  If  he  purchased  with  knowledge  that  sab- 
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147  n.  8.  1-14,  87  L.  65.  IOWA  t.  ILLINOIS. 
S7I.  2  (XII,  291).  "Uld-chaonel"  and  "middle  of  stream." 
Approved  In  AJba»7  Bridge  Co.  v.  The  People,  197  la  201.  64 
N.  E.  352,  holding  where  Island  In  Mississippi  nver.  In  fact  In 
nUnola,  was  erroneonslr  snrvered  as  part  of  Iowa,  and  patented 
u  IsDd  In  Iowa,  and  congressional  act  recited  facts  and  ntlfled 
patmt,  boundarlea  of  township  in  Illinois  not  thereby  changed; 
Holman  v.  Hodges.  112  Iowa,  717,  S4  N.  W.  061.  holding  where 
Island  arose  In  1857  near  middle  of  navigable  river  bounding  Iowa, 
It  did  not  pass  nnder  Rev.  Stat,  |  2470,  granting  swamp  and  over- 
flowed lands  to  States;  State  v.  Eeane,  84  Mo.  App.  131.  182,  133, 
boldhig  where  defendant's  saloon  located  west  of  center  of  old 
Uvlgable  channel  of  Missouri  on  west  boandary  of  Platte  conntj. 
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act  was  committed  In  Eauaas;  Roberts  v.  Fulletton,  117  Wis.  226, 
93  N.  W.  1112,  bolding:  Minnesota  cannot  enforce  its  fish  and  game 
laws  on  Wisconsin  side  of  main  channel  of  Mississippi. 
147  U.  S.  14-36.  37  K  60,  IN  BE  MORBISON. 

Sfl.  2  (XII,  291).    Uandamns  cannot  operate  as  writ  of  error. 

Approved  In  Tbe  Union  Steamboat  Co.,  178  U.  S.  319,  44  I4.  1085, 
20  Sup.  Ct.  905,  holding  mandamus  does  not  lie  to  review  decision 
of  intertor  court  upon  any  matter  left  open  by  mandate  of  higher 
court 

Syl.  4  (Xll,  291).    Natare  of  proceeding  to  limit  llabiutj. 

Approved  In  Oregon  B.  B.  &  N.  Go.  v.  Balfour,  1T9  U.  S.  56, 
4S  L.  S4,  21  Sup.  CL  29,  holding  proceedings  to  limit  liability  of 
shipowners  are  admiralty  cases;  In  re  Eureka  No.  32,  108  Fed.  673, 
holding  proceeding  In  admiralty  for  limitation  of  liability  tinder 
Rev.  Stat,  H  4284,  4286,  should  not  be  entertained  where  there  is 
but  one  known  claim. 
147  D.  S.  36-47,  87  L.  68,  STBBETBB  t.  JSrFBRSON  CO.  BANK. 

Syl.  1  <XII,  292).  Bankruptcy  —  Bight  to  prove  debt  on  setting 
execution  aside. 

Approved  In  United  States  Bubber  Go.  v.  AmaMcan  Oak  Leather 
Co.,  ISl  U.  S.  4S2.  46  L.  947,  21  Sup.  Ct  677,  holding  In  IlllDOla 
insolvent  debtor  may   prefer  one  creditor  to  another  by  giving 
judgment  notes. 
147  U.  S.  47-59.  37  L.  72,  MONROE  CATTLE  GO.  v.  BBCKEB. 

Syl.  1  (XII,  292).    Evidence  necessary  to  prove  fraud. 

Approved  In  Jacobs  v.  Van  Sickle,  127  Fed.  69,  holding  allega- 
tions of  bill  charging  fraud  cannot  be  considered  proved  where 
they  are  speciflcally  denied  by  verified  answers,  and  only  testi- 
mony of  complainant  is  that  of  defendants,  who.  as  witnesses, 
support  answers;  Harvey  v.  Sellers,  115  Fed.  760,  holding  written 
contract  by  wblcb  complainant  agreed  to  aid  In  exploiting  patent 
rights  owned  by  defendants  In  consideration  of  oae-tblrd  of  net, 
proQts  entitles  blm  to  maintain  suit  for  accounting. 

Syl.  2  (XII,  292).     Time— Last  day  being  Sunday. 

See  78  Am.  St  Bep.  377. 

SyL  6  (XII,  292).  Compelling  conveyance  by  patentee  to  equitable 
owner. 

Approved  In  Clark  v.  Herlngton,  186  U.  8.  211,  46  L.  1131,  22 
Sup.  Ct  S7S,  holding,  under  act  March  6,  1868,  granting  lands  to 
Union  Pacific,  even-numbered  sections  could  not  be  turned  ovm* 
by  land  department  as  indemnity  lands. 

Byl.  7  (XII,  293).    Government  alone  forfeltt  grants. 

Approved  In  Bockflnger  v.  Foster,  190  U.  S.  126,  23  Sup.  Ct  839. 
47  L.  979,  holding  one  claiming  under  homestead  laws  of  United 
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Statu  cannot  maintain  anlt  against  OklaboOia  townslte  trustees 

to  direst  them  of  title  to  land  held  In  trust  tia  townslte  occupants. 
S;l.  8  (XII,  293).    Inlttsls  no  Dart  of  same. 

Approved  In  Sltnglnff  t.  Gainer,  49  W.  Va.  9,  87  S.  B.  772,  apply- 
ing rale  where  service  of  process  was  tied  oo  wrong  person,  hBT- 
Otg  tame  Initials  of  christian  name  as  defendant  Intended. 
MT  U.  S.  S9-71.     Not  cited. 
MT  D.  S.  72-87,  87  L.  84,  THB  CUTS  OP  NEW  TORE. 

8rL  1  (XII,  294).    Findings  concluslre  on  appeal. 

Approved  In  Rehberg  t.  Qrels»,  24  Mont  493,  63  Pac.  43,  re- 
tfflrmlng  rule;  United  States  v.  Bishop,  123  Fed.  183,  holding  where 
at  close  of  trial  each  party  reqnests  peremptory  Instruction,  and 
court  grants  one  request,  parties  are  estopped  from  claiming  that 
iny  qnestloD  stwuld  have  been  submitted;  King  v.  Smith,  110  Fed. 
B7,  holding  qnestlon  of  sufficiency  of  evidence  to  prove  facts  found 
by  Clrcnlt  Court  In  law  actloii  may  be  considered  on  error. 

8yL  4  (XII,  294).    SaUlng  vessel  presumed  to  bare  held  course. 

Approved  In  The  Northern  Queen,  117  Fed.  914,  holding  steams 
folng  at  full  speed  In  dense  fog  at  fanlt  for  coUIslon  with  barge 
which  Its  tng  had  anchored  In  wide  channel  on  account  of  danger. 

SyL  5  (XII,  294).    Dnty  of  steamer  hearing  sailor's  horn. 

Approved  In  The  Oeorge  W.  Roby.  Ill  Fed.  608,  holding  where 
rteamer  In  dense  fog  heard  fog  signals  ahead,  she  was  at  fault  for 
Dot  reducing  speed  to  mere  steerageway. 

8yl.  6  (XII,  294).    Collision  —  Donbt  as  to  one  vessel's  fault. 

Approved  In  The  Livingstone,  113  Fed.  881,  reaffirming  rule; 
The  FhlUlp  MInch,  12S  Fed.  083,  applying  rule  where  It  was  at- 
tempted to  condemn  vessel  to  division  of  damages,  for  collision 
between  steamer  and  barge  In  tow  of  another  steamer;  The  North- 
lud,  125  Fed.  62,  holding  steamer  making  berth  In  river  liable  for 
coUlBlon  with  passing  boat,  due  to  sudden  starting  of  machinery 
wblch  created  auction  which  drew  boat  toward  steamer,  where 
■turner  had  no  stem  lookout;  The  John  H.  Statin,  122  Fed.  239, 
holding  steamer  coming  oat  of  New  Eavea  harbor  In  night  at  great 
■peed,  not  contrlbutorlly  liable  for  collision  where  channel  800 
feet  wide  and  anchored  schooner  showed  no  light;  Tbe  Australia, 
120  Fed.  224,  holding  barge  liable  for  collision  with  another  barge  In 
rim  where  It  sheered  back  and  forth  across  channel;  Mitchell 
Tramp.  Co.  t.  Green,  120  Fed,  SO,  applying  rule  In  case  of  collision 
between  steamer  with  one  of  two  tows  of  another  steamer;  The 
Gtftnide,  US  Fed.  132,  holding  schooner  not  guilty  of  contributory 
tanlt  for  odllslon  with  tow;  Tbe  Bonan,  116  Fed.  901,  holding  both 
rettela  at  fanlt  where  steamer  not  maintaining  proper  lookout 
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collided  with  bark  aacbored  dangerouely  near  channel;  The  Golnm- 
bia,  109  Fed.  667,  holding  where  bark  and  ship  were  In  tow  of  tug, 
and  ship,  which  was  on  shorter  hawser,  through  negligent  steering 
failed  to  follow  course  of  tug  and  sheered  across  bark's  hawser, 
when  her  hawser  broke  and  she  collided  with  bark,  ship  solely  at 
fault;  The  North  Star,  108  Fed.  414,  appljhig  rule  where  steamer 
overtaking  another  and  attempting  to  pass;  The  William  E.  Fergu- 
son, 107  Fed.  167,  holding  tug  at  fault  for  collision  with  steamer 
moored  to  pier  where  tug  disobeyed  navigation  rules  requiring  nav- 
igation In  mid  Btream;  The  Lansdowne,  105  Fed.  448,  holding 
ferry-boat  solely  liable  for  colllalon  where  she  was  guilty  of  breach 
of  navigation  rules;  The  Republic,  102  Fed.  999.  applying  rule  to 
collision  between  two  steamers  crossing;  The  Minnie,  100  Fed,  134, 
holding  where  fault  of  one  yeeeei  is  clearly  established,  reasonable 
doubt  In  regard  to  other  vessel's  conduct  resolved  In  Its  favor. 

Limited  in  The  Columbian,  100  Fed.  997,  applying  rule  that 
where  vessel  was  confessedly  and  grossly  In  fault  for  collision 
with  schooner,  by  reason  of  her  excessive  speed  In  fog  at  place 
where  danger  apprehended,  doubts  as  to  fault  of  other  vessd  con- 
tributing to  her  Injury  resolved  In  her  favor. 
147  U.  S.  87-90,  37  L.  91,  ALBUQUERQUE  BANK  v.  PERBA. 

Syl.  2  (XII,  295)).    Injunction  of  taxation  —  Tender  of  valid  part 

Approved  in  Southern  Ry.  Go.  v.  North  Carolina  Corp.  Comm., 
97  Fed.  514,  holding  North  Carolina  act  March  6,  1890,  creating 
corporation  commlaalon,  did  not  authorize  commission  to  appraise 
and  assess  railroad  property  for  taxation;  Thompaon  v.  Lexington, 
104  Ky.  170,  46  8.  W.  482,  holding  Lexington  street  iiBseBsment. 
made  under  act  April  19,  1890,  |  3,  cannot  be  enjoined  without 
tender  of  pro  rata  estimated  on  basis  of  two-thirds  of  cost;  United 
States  Trust  Co.  v.  Territory,  10  N.  Mei.  428.  62  Pae.  991,  holding 
when  railroad,  part  of  which  Is  taxable,  is  assessed  at  given  sum 
per  mile,  when  number  of  miles  taxable  is  ascertained.  It  Is 
separable,  and  asseEsment  not  void  because  It  differs  from  number 
of  miles  in  original  assessment. 
147  U.  S.  91-101,  37  I*  93,  KNOX  COUNTY  v.  NINTH  NAT.  BANK. 

Syl.  1  (XII,  295).    Conclusiveness  of  recitals  In  t>onds. 

Approved  in  Wilkes  County  Comrs.  v.  Coler,  180  U.  S.  525,  45  L. 
652,  21  Sup.  Ct.  465,  boldlug  recital  in  municipal  bonds  of  wrong 
act  as  authority  for  their  being  issued,  does  not  preclude  holder  of 
such  bond  from  showing  that  Independently  of  such  act  there  vras 
power  to  Issue  bonds;  City  of  Beatrice  v.  Edminson.  117  Fed.  431!, 
holding  where  power  to  Issue  municipal  bonds  has  been  vested  In 
city,  recital  In  bonds  of  statute  which  does  not  grant  the  authority 
Is  not  fatal;  Board  of  Comrs.  of  Wilkes  County  v.  Coler,  113  Fed. 
728,  bedding  recital  in  county  aid  bonds  that  they  were  issued 
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nnder  Invalid  act  "does  not  preclude  Inquiry  m  to  whether  there 
irsB  iny  other  valid  statute  authorizing;  their  Issuance;  Board  of 
Comrs.  of  Stanley  County  v.  Coler,  113  Fed.  707,  723,  boldlns  re- 
dtala  In  county  bonds,  laeued  to  pay  for  railroad  stock  subscription, 
that  thej  were  Issued  pursuant  to  statute  authorizing  them,  eatop 
county  to  deny  necessity  for  subscription. 

SfL  4  (XII,  2%).    Evidence  —  Presumptions. 

Approved  In  Felch  v.  Hodgman  Mfg.  Co..  62  Ohio  St  317,  CiO 
N.  E.  1020,  holding  where  it  appears  that  bill  of  exceptions  was 
allowed  and  signed  by  trial  Judges  within  fifty  days  after  over- 
niUng  of  motion  for  new  trial  given  for  that  purpose,  and  by 
Journal  entry  that  bill  was  presented  to  court,  and  upon  examina- 
tion found  to  be  correct  and  signed,  allowed  and  ordered  made 
put  ol  record.  It  Is  presumed  to  have  been  presented  not  less  than 
fiTe  days  before  expiration  of  fifty  days. 

SyL  5  (XII,  295).  Two-thirds  vote  means  two-thirds  of  those 
ToUng. 

Approved  In  Deposit  Bank  v.  Frankfort,  191  V.  S.  518.  holding 
nbere  State  court  refuses  to  give  eEEect  to  Federal  Judgment  adjudi- 
cating  that  one  of  the  parties  has  contract  within  obligation  clause, 
It  denies  right  secured  by  Federal  Constitution;  Pickett  v.  Russell, 
*2  Fla.  139,  2S  So.  771,  upholding  chapter  4336  laws  requiring 
majortty  of  those  voting  at  any  election  thereunder  to  determine 
itoj  natter  In  the  affirmative:  In  re  Denny.  1S6  Ind.  122,  142,  5» 
>'.  £.  366,  373,  holding  where  at  general  election  votes  for  governor 
exceeded  664,000  votes,  proposed  constitntional  amendment  receiv- 
ing 240,031  votes  did  not  receive  majority  of  electors  of  the  State. 

Syl.  7  (XII,  285).     Contracts  —  Interpretation  by  parties. 

Approved  In  Western  Union  Tel.  Co.  v.  American  Bell  Tel.  Co., 
105  Fed.  687,  constrolng  contract  for  rents  or  royalties  for  tele- 
phones;  Chlengo,  etc.,  R.  R.  Co.  V.  Northern  Pac.  R,  R.  Co.,  101 
Fed.  795.  construing  agreement  for  Joint  use  of  railroad  track. 
147  U.  S.  101-117,  87  L.  97,  LAKE  SHORE,  ETC.,  BY.  CO.  v. 
PRENTICH. 

Syl.  1  (XII,  296).  State  decision  as  to  master's  liability  for 
servant's  negligence. 

Approved  In  dissenting  opinion  In  McGhee  v.  M'Corley.  103  Fed. 
58,  majority  holding,  under  Ala.  Code.  H  26,  27.  personal  repre- 
seniatlTes  of  deceased  minor  child.  In  action  against  receivers  of 
railroad  to  recover  for  death  of  intestate  through  wrongful  act  of 
defendaata  or  their  servants,  may  recover  punitive  damages. 

Distinguished  in  McGhee  v.  M'Carley,  103  Fed.  55,  holding,  under 
Ala.  Code,  {J  26,  27.  personal  representatives  of  deceased  minor,  in 
actions  agalast  receiver  of  railroad  to  recover  for  death  of  Intes- 


zedbyGoOglc 


147  D.  8.  101-117        NotM  on  U.  8.  Beports.  808 

tate  tbrongh  wroagful  act  of  defendanta  or  their  BeiTanta,  may 
recover  panltlTe  damagea;  LonlsTllle,  etc,  B.  E.  Co.  t.  Lanaford, 
102  Fed.  66,  boldlng  Alabama  decision,  construing  Code  AJa.  189G, 
I  27,  as  awarding  ezemplarr  damages  In  cases  of  wrongful  Injnrjr 
causing  deatb.  Is  binding  on  Federal  court. 

S7I.  2  (XII,  2de).    When  exemplary  damages  awarded. 

Approved  In  GoBtafson  v.  Chicago,  etc.,  B7.,  128  Fed.  96,  holding 
railroad  not  liable  for  exemplat?  damages  for  negligence  of  engineer 
In  mnnlng  by  signals;  Hlndman  7.  First  Nat  Bank,  98  Fed.  S6S, 
upholding  sufficiency  of  petition  against  bank  for  deceit,  wherein 
It  Is  alleged  that  It  made  false  representations  to  insurance  com- 
missioner by  Its  cashier  as  to  Its  paid-up  capital  and  surplus, 
whereby  third  persons  were  Induced  to  purchase  Its  stock;  Graven 
v.  Bloomlngdale,  171  N.  Y.  446,  61  N.  E.  171.  applying  rule  In  ac- 
tion against  master  for  Illegal  arrest  caused  by  aervauL 

SyL  3  4x11,  296).    Liability  of  corporation  for  agent's  acts. 

Approved  In  Hlndman  v.  First  NaL  Bank  of  Louisville,  112  Fed. 
940,  holding  bank  liable  for  false  statement  In  certificate  by 
cashier  to  Insurance  commissioner  as  to  amount  deposited  by  In- 
surance company  where  c^ti&cate  made  to  Increase  bank's  bnat' 
ness;  Pacific  Postal,  etc.,  Co.  v.  Bank  ot  Palo  Alto,  108  Fed.  876. 
holding  telegraph  company  liable  to  bank  for  money  paid  but  by 
latter  without  negligence  on  telegram  forged  by  telegraph  operator, 
afUrmlng  103  Fed.  847;  Hlndman  v.  First  Nat  Bank,  98  Fed.  666. 
boldJng  bank  liable  for  false  statement  made  by  cashier  to  Insur- 
ance commissions  as  to  Its  pald-np  capital  and  surplus,  wbtmbj 
tblrd  person  Induced  to  purchase  stock. 

SyL  S  (XII,  297).    Railroad's  liability  for  conductor's  wanton  act. 

Approved  In  Lexington  By.  v,  Cozlne,  111  Ky.  804,  61  S.  W.  S49, 
and  Haver  v.  Central  B.  R.,  fil  N.  J.  L.  314,  45  Atl.  593,  both  reafOrm- 
Ing  rule;  Davenport  v.  Southern  By.  Co.,  124  Fed.  9KS,  holding 
action  Bgalnat  railroad  and  Its  servants  for  wrongful  death  caused 
by  wanton  and  malicious  acts  of  servant  while  engaged  In  duties 
of  employment,  Is  removable  by  company  on  ground  of  separable 
controversy;  Warner  v,  Missouri  Pne.  By.  Co..  112  Fed.  117,  hold- 
ing in  acUoD  against  corporation  tor  malice  of  its  agent  In  publi- 
cation of  libelous  matter,  declaration  should  connect  corporation 
with  express  malice  of  agent  by  substantive  averment  of  anthor- 
Izatlon  or  ratification  of  acts;  The  William  H.  Ball«^,  108  Fed. 
800,  holding  exemplary  damages  not  recoverable  In  suit  In  rem 
against  a  vessel  for  maritime  tort;  Tangner  v.  Southwest  Missouri, 
etc..  By.,  85  Mo.  App.  82,  holding  where  carrier's  Mrvant  wantonly 
assaults  passenger  In  removing  him  from  car,  and  the  carrier  after 
knowledge  thereof  retains  servant  In  employ,  be  ratifies  act  and  la 
liable  for  punitive  damages;  Denlson.  etc..  By.  v.  Bandell,  29  Tex 
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Civ.  468,  69  8.  W.  1015,  holding  wbere  railroad's  manager  was 
present  at  trial  and  convfcdoa  of  one  of  its  conductora  for  assanlt 
OD  passenger,  and  paid  bis  fine  and  retained  Iilm  in  setrlce  tliere- 
ttter,  there  was  ratification  of  condnctor's  assanlt;  Snn  Life  Assnr. 
Co.  V.  BaUey,  101  Va.  4Cil,  44  S,  E.  605,  holding  In  action  against 
corporation  for  damages  through  libel  publlahed  by  agent,  where 
ft  appears  that  article  neither  authorized  nor  ratified,  it  is  error 
to  Instruct  that  In  ascertaining  damages  standing  of  parties  msy 
be  considered;  dissenting  opinion  In  McObee  t.  M'Carley,  103  Fed. 
56,  majority  holding,  under  Ala.  Code,  ff  26,  27,  personal  repre- 
•eitstives  of  deceased  minor  child,  in  action  against  receivers  of 
railroad  to  recover  for  death  oE  Intestate  through  wrongful  set  of 
dsfeDdants  or  their  serrants,  may  recover  punitive  damages. 
147  n.  B.  118-133.  Not  cited. 
147  U.  8.  133-147.  37  L.  109,  EISHBR  v.  SHROFSHIREL 

Syl.  2  (XII,  2D8).     Vendor's  lien  by  Implication  of  law. 

Approved  In  Columbus,  8.  &  H.  B.  B.  Co.  Appeals,  109  Fed.  196, 
holding  under  reorganization  agreement  holders  of  floating  Indebt- 
edness did  not  get  equitable  Hen  In  nature  of  vendor's  lien  which 
they  could  enforce  as  superior  to  that  of  mortgage. 

8yL  6  (XII,  298).     Parties  whose  presence  ousts  Jurisdiction. 

Approved  In  Martin  t.  Chicago,  B,  I.,  etc.,  F.  By.  Co.,  123  Fed. 
832,  holding  defendant  on  whose  petition  csuse  removed  to  Federal 
court  cannot  deny  Jurisdiction  of  court  to  render  Judgment  against 
him  therein,  unless  on  ground  that  State  court  was  without  Juris- 
diction; Empire,  etc.,  Co.  v.  Propeller,  etc.,  Co.,  108  Fed.  808,  up- 
holding Federal  Jurisdiction  on  removal  of  suit  against  nonresident 
of  district,  brought  by  several  plalntills,  one  of  whom  is  non- 
resident. 

8yL  6  (XII,  208).     FlQdloga  of  master  approved  by  court 

Approved  In  Pollock  v.  Jones,  124  Fed.  167,  holding  mere  promise 
by  debtor  at  time  debt  was  contracted  to  give  mortgage  to  secure 
it  without  specifying  nature  of  mortgage  or  property  on  which  It 
was  to  be  given,  does  not  create  mortgage. 
147  D.  8.  147,  148.    Not  cited. 
147  D.  8. 149.  160,  37  I*  118.  UNITED  STATES  v.  WANAMAKEB. 

8]1  1  (XII,  288).  Jurisdictional  amount  —  Collateral  effect  of 
Judgment. 

Approved  In  Or^on  B.  &  Nav.  Co.  v.  Shell,  126  Fed.  980,  deny- 
ing Circuit  Court's  Jarlsdlctlon  of  suit  to  correct  ambiguity  In  deed 
to  right  of  way  and  to  restrain  removal  of  crossing  gates  when 
value  of  realty  and  damage  accruing  to  adjacent  property  from 
toad's  construction  do  not  exceed  $2,000. 
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147  D.  S.  150-164,  37  L.  118,  HOLMES  v.  GOLDSMITH. 

Syl.  1  (XII,  290).    Record  In  Btilt  by  assignee  of  chose  In  action. 

Approved  In  Virginia,  etc.,  Cbemlcal  Co.  v.  Snndtr  I^Qb.  Cob.,  108 
Fed.  455,  Holding  wbere  policy  Is  iBBoed  to  A.,  and  loss  Is  payable  to 
A.  or  B.  as  loterest  may  appear,  on  disclaimer  by  A.  of  interest  In 
property,  B.  may  sue  in  own  name;  Hoge  v.  Canton  Ina.  Office,  103 
Fed.  514,  bolding  wbere  action  is  broogbt  In  State  court  by  one 
purporting  to  be  assignee  of  party  to  wbom  pollry  Issned,  but  who, 
complaint  shows,  Is  person  to  wbom  defendant  promised  indemnity, 
removal  petition  need  not  show  that  aeslgnor  of  cause  of  action 
sued  on  Is  citizen  of  different  State  from  defendant. 

Syl.  2  (XII,  299).    Parol  to  vary  note. 

Approved  In  Hoffman  v.  Hablghorst,  38  Or.  266,  63  Pac.  611. 
holding  wbere  several  parties  have  signed  note  as  makers,  but 
some  of  them  are  In  realty  only  sureties,  true  relation  may  be 
shown  by  parol  as  against  holder  with  knowledge  of  facts  whether 
or  not  principal's  name  appears  on  note;  Ladd  v.  Chamber  of  Com- 
merce, 37  Or.  48,  60  Pac.  708,  where  plalntilT,  being  sued  as  Joint 
maker  on  notes,  flled  complaint  In  equity  In  nature  of  cross-bill, 
alleging  be  was  mere  surety  and  that  holder  was  not  bona  fide 
bolder,  cross-bill  properly  dismissed. 

Syl.  3  (XII,  200).    Object  of  restriction  on  Bnit  by  assignee. 

Approved  In  Hoadley  v.  Day,  12S  Fed.  304,  upholding  Jurisdiction 
to  foreclose  trust  deed  given  to  secure  accommodation  notes;  Ban 
V.  Colombia  Southern  Ry,  Co.,  117  Fed.  27,  holding  where  ptalnttd 
and  another  as  partners  took  contract,  and  by  agreement  between 
themselves  plaintiff  was  to  receive  and  disburse  moneys  and  was 
to  account  for  net  prohts  only,  citizenship  of  partner  Immaterial 
in  suit  to  enforce  mechanic's  lien;  Brlgham-Hopkins  Co.  T.  Gross, 
107  Fed.  770,  upholding  Federal  Jurisdiction  over  suit  between 
diverse  citizens  to  recover  amount  In  excess  of  (2,000,  based  on 
separate  claims,  some  of  which  were  assigned  to  plaintiff,  wbere 
Joinder  of  clalma  permitted  by  State  statute  and  no  one  of  claims 
la  alone  of  requisite  amount;  Smith  v.  Packard,  98  Fed.  707,  hold- 
ing Illinois  statute,  giving  plaintiff  in  attachment  right  to  sue  on 
forthcoming  bond  taken  by  sheriff,  does  not  render  blm  an  assignee 
within  Judiciary  act 

Syl.  6  <XI1,  299).    Reception  of  circumstantial  evidence. 

Approved  In  American  Nat  Bank  v.  Watklns,  119  Fed.  556,  hold- 
ing Judgment  will  not  be  reversed  for  technical  errors  in  rnllags  on 
admission  of  evidence  which  were  not  prejudicial;  Sackman  v. 
Thomas,  24  Wash.  673,  64  Pac.  823,  holding  one  offered  as  witness 
was  merely  party  to  original  contract  with  deceased  person,  but  le 
not  party  to  suit,  is  not  Incompetent  tindw  Bal.  Code,  |  6991. 
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U7  V.  S.  165-177,  87  L.  123,  NOBLE  t.  DNION  BIVEB  LOOOINQ, 
ETCt  CO. 

8;L  1  (XII,  299).    Injunction  to  coDtrol  executive  discretion. 

Approved  In  Gruicksbank  v.  Bldwell,  176  D.  8.  80,  44  L.  3S1,  20 
Sup.  Ct  283,  denying  jurisdiction  to  restrain  customs  collector  from 
enforcing  act  of  Marcb  2,  1897,  to  prevent  Importation  of  Impure 
foods,  on  ground  of  Invalldlt;  of  act,  wbere  sole  ground  is  Inade- 
quacy of  remedy  at  law;  SberlfF  v.  Turner,  119  Fed.  786.  refusing 
to  enjoin  army  officer,  acting  under  orders  of  secretary  of  war  pur- 
SDSDt  to  statute,  from  constructing  sewer  at  Instance  of  owner  of 
land  lying  below  projected  moutb  of  sewer;  American  School  of 
Magnetic  Healing  v.  M'Annulty,  102  Fed.  5G8,  denying  power  of 
court  to  enjoin  postmaster-general  in  ordering  isauance  of  fraud 

Syl.  2  (XII,  300).  Judgments  — Collateral  attack  — Lack  of 
Jnrlsdictlon. 

Approved  In  Johnson  v.  Hunter,  127  Fed.  226,  boldiog  wbere 
decree  for  sale  of  land  t>elougli)g  to  nonresident  tor  nonpayment 
of  taxes  recited  tbat  defendants  had  been  summoned  by  pubilcatlon. 
It  cannot  be  collaterally  attacked  on  ground  of  lack  of  evidence  of 
pablicBtlon;  Eltonhead  v.  Allen,  119  Fed.  127,  holding  where  State 
court  Is  authorized  to  issue  attachment  of  land  on  filing  of  affidavit, 
bnt  affidavit  Is  not  required  to  be  recorded,  It  Is  conclusively  pre- 
Enmed  that  affidavit  made  as  required,  though  record  silent  as  to  It; 
King  V.  HcAndrews,  111  Fed.  864,  holding  land  patent  Is  Impervious 
to  collateral  attack. 

Distinguished  In  White  v.  Rio  Grande,  etc.,  Ry.,  25  Utah,  367,  71 
Pac.  601,  holding  where  District  Court  has  Jurisdiction  of  subject- 
matter,  defendant  may  waive  right  to  have  action  tried  In  county 
where  cause  of  action  arose. 

Syl.  3  (XII,  300).  PabUc  lands  —  Plnallty  of  secretary's  deto^ 
minatloo. 

Approved  in  Jamestowo  &  Nortbem  R.  R.  Co.  t.  Jones,  177  U.  8. 
130,  44  L.  700.  20  Sup.  CL  &70,  bedding  definite  location  of  right  of 
way  of  railroad  which  entitles  it  to  land  grant  of  Uarch  3,  18T&, 
Is  made  by  actual  construction  of  road  though  no  proQle  map  filed; 
Boyoton  v,  Baggart,  120  Fed.  820,  holding  patent  by  Arkansas  to 
auamp  lands  cannot  be  collaterally  attacked;  Emblen  v.  Lincoln 
Land  Co.,  102  Fed.  563,  holding  secretary  of  Interior  cannot  annul 
decision  of  predecessor  which  determines  rights  of  parties  to  con- 
test for  entry  of  public  lands;  Colorado,  etc.,  Co.  v.  State  Land 
Board.  14  Colo.  App.  103,  60  Pao.  374,  holding  State  land  board 
cannot  rescind  lease  of  lands  made  by  purchaser  wbere  nothing 
remained  to  be  done  except  formal  execution  of  lease. 

Distinguished  In  Kirwan  v.  Murphy,  189  V.  8.  06,  23  Sup.  Ct. 
004,  47  L.  706,  denying  equitable  relief  against  threatened  survey 
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nnder  dlrectloD  of  land  deputmcnt  of  IsndB  to  wblcb  complainant 
ctalma  title,  but  wblcti  department  claims  ere  nnenrTeyed  lande. 
147  U.  8. 177-188,  87  L.  128.  MILES  v.  CONNECTICUT  MUT.  LIFE 
INS.  CO. 

StL  1  (XII.  SOI),     Failure  to  pay  premlnms  —  Pald-np  poUcy. 

Approved  In  Weatherbee  t.  New  York  Life  Ina.  Co.,  182  Mass. 
844,  S5  N.  B.  SS3,  holding  where  hnsband,  wlthont  wife's  knowledge, 
snirendered  her  "  nonforfeltare  "  policy  for  new  policy,  payable  to 
hlB  legal  representatlTee,  ebe  conld  not  recover  face  v&lne  of  orig- 
inal policy  vbere  it  bad  been  forfeited  for  nonpayment  of 
premlams. 
147  D.  S.  190-209.  37  L.  132,  ILLINOIS  GENT.  R.  R.  t.  DEGATUB. 

Syl.  2  <XII,  301).     Tax  exemption  —  Street  oaseasments. 

Approved  In  Barfleld  v.  Oleason,  111  Ky.  D12,  63  S.  W.  968,  up- 
holding Ky.  StaL,  I  2838,  providing  for  original  conatmctlon  of 
streets  at  exclusive  cost  of  abutting  owners  according  to  airea;  dla- 
sentlng  opinion  In  Citizens'  Bank  v.  Parker,  192  U.  S.  87,  24  Sup. 
Ct  186,  majority  holding  charter  tax  exemption  Includes  exemp- 
tion from  license  tax  on  occupation;  dissenting  opinion  In  French 
V.  Barber  Asphalt  Paving  Co.,  181  D.  S.  351,  45  L.  892,  21  Sup.  Ct 
6S5.  majority  upholding  apportionment  of  entire  cost  of  street  pay- 
ment upon  abutting  lots  according  to  their  frontage,  without  any 
preliminary  hearing  as  to  benefits,  affirming  Barber  Asphalt  Paving 
Go.  V.  Freacb,  158  Mo.  543,  58  S.  W.  937;  dissenting  opinion  in  Chi- 
cago, etc..  By.  V.  Ottnmwa.  112  Iowa,  317,  83  N.  W.  lOSO,  majority 
holding  Code  1ST3,  |  809,  does  not  authorize  city  to  levy  special  aa- 
sesement  on  railway  right  of  way  to  pave  abutting  street. 
147  U.  S.  209-230,  87  L.  138,  DE  LA  VERGNB,  ETC.,  MAGH.  GO. 
V.   FEATHBKSTONE. 

8y1.  3  (XII,  302).    PatenU  pass  to  execntor. 

Approved  In  Winkler  v.  Studebaker  Bros,  Mfg.  Co.,  lOB  Fed.  190. 
holding  where  part  owner  of  patent  died  Intestate  and  estate  ad- 
ministered without  disposition  of  interest  in  patent,  title  acquired 
thereto  by  assignment  from  next  of  kin  is  sufficient  to  support 
Infringement  suit;  Fresno  Home-Packing  Co.  v.  Fmit  Cleaning  Co.. 
101  Fed.  8ZS,  holding  on  compliance  with  Rev.  8Ut,  f  489S,  patent 
Isaned  to  partnership  as  assignee  of  Inventor's  Inchoate  right  Is  valid 
though  partnership  la  pur^  artificial  and  does  not  contain  name 
of  any  partner, 

147    U.    S.    230-238.    87    L.    145,    SDTLIFF    v.    LAKE    COONTI 
CO  MRS, 

SyL  1  (XII,  302).    Estoppel  to  show  bonds  exceed  limit 

Approved  tn  Walte  v.  Santa  Crnz,  164  V.  S.  319,  46  L.  B64,  22 
Snp.  Ct.  333,  holding  recitals  In  refunding  bonds  that  they  u« 
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luned  for  aathorlsed  parpose  and  Uiat  all  legal  nqnlaltM  bave 
been  compiled  with,  estop  city  from  deDylng  vBlIdltr  of  refundad 
debt,  rerenlng  Santa  Cnu  t.  Walte,  98  Fed.  S91,  8SS,  holding  ro- 
dtali  in  bonda  laaned  nnder  CaL  Btat  1S9S,  p.  SB,  antborUIng  dtlea 
to  inoe  refunding  bonds,  do  not  estop  city  from  proTlng  InTaUdlty 
of  refunded  bonds;  Unnldpal  Trust  Co.  v.  Jobnson  Gltj,  116  Fed. 
46S,  bedding  recitals  In  railroad  aid  bonds  Issned  snder  Sban, 
Code  Tenn.,  ||  ICSft-lfiTS,  of  iBsnance  nnder  ancb  statute  and  of 
compliance  wltb  Its  reanlrementa,  estop  city  from  denying  tbat 
lUed  railroad  was  domestic  corporation;  Burlington,  etc.  Bank  v. 
CUoton,  111  Fed.  444,  holding  where  Issue  of  bonds  nnder  Acti  2S 
GoL  Aaaemb.  Iowa.  chap.  14,  |  6,  which  wen  all  aold  to  asms  pur- 
diaaer,  exceeds  debt  limit,  purchaser  is  cbaigeable  wltb  notice  of 
luch  fact;  Geer  v.  School  Dlst.  No.  1,  S7  Fed.  TS4,  holding  general 
recital  of  compllauce  wltb  all  requirements  of  law  does  not  eatop 
dtj  from  showing  that  legal  limit  exceeded  where  statute  did  not 
mthorlze  officers  to  determine  whether  limit  exceeded;  Board  of 
Comn.  r.  Sutllff,  97  Fed.  278.  btridlug  where  Colo.  Laws  1877, 
p.  218,  et  seq.,  authorised  isanance  of  county  bonds  and  required 
keeping  of  book  showing  llnanclal  condition  of  conntr.  and  no  such 
book  kept,  boada  reciting  compliance  with  statute  estop  countj 
from  showing  tbat  debt  limit  exceeded;  Kelly  y.  Cole,  es  Kan.  393, 
SS  Pac.  075,  holding  uneamsd  Interest  coupons  attached  to  munici- 
pal bonds  cannot  be  Included  In  amount  for  which  refunding  bonds 
maj  be  Issued  under  Laws  1901,  chap.  288,  |  1;  State  t.  Wichita 
Co.,  62  Kan.  SOO,  64  Pac.  47,  holding  recitals  In  refunding  bonds  of 
compliance  with  statute  authorising  their  Issuance  and  that  debt 
refnuded  Is  county  bonds  actually  outstanding,  county  estopped 
from  denying  that  debt  refunded  waa  bonded  Indebtedneas  or 
that  bonds  have  been  outstsndlng;  National  Life  Ins.  Co.  v.  Mead, 
13  S.  Dak.  46,  47,  49,  78  Am.  St  Rep.  880,  861,  882,  82  N.  W.  79,  80, 
liolding  certificates  signed  by  mayor,  auditor  and  city  attorney, 
■tatlDg  steps  taken  preliminary  to  Issuance  of  bonda,  snd  as  to 
Dnanclal  condition  of  city,  and  used  by  person  negotiating  bonds, 
loadmlsslble  to  predicate  estoppel  against  city's  asserting  that 
bODds  exceeded  debt  limit;  dissenttng  opinion  in  Pierre  r.  Duus- 
comb,  108  Fed.  ^0,  majority  holding  certificate  on  face  of  municipal 
bonda  that  they  have  been  Issued  pursuant  to  leglBlatlve  authority 
to  refund  Indebtedness,  estop  city  from  denying  validity  of  re- 
Cnnded  debt 

Dlatlngulsbed  In  Independent  School  Dlst  t.  Rew,  111  Fed.  9, 
holding  recitals  oa  face  of  municipal  bonds  that  they  hare  been 
Inned  pnisnant  to  legislative  authority  estop  municipality  from 
letting  up  that  debt  limit  exceeded;  Lake  Coauty  v.  Linn,  29  Colo. 
!!>*.  455,  68  Pac.  S41,  holding  county  records  respecting  county 
Indebtedness  Inadmlasible  to  show  that  legal  debt  limit  exceeded; 
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dlssentlue  opinion  In  Santa  Croz  r.  Walte,  98  Fed.  386.  397,  majority 
holding  recitals  In  Irande  Issued  under  Cal.  Stat  1893,  p.  59,  aa- 
ttiorizlng  cities  to  Issue  refunding  bonds,  do  not  estop  city  from 
proving  Invalidity  of  refunded  bonds. 

(XII,  302).     Miscellaneous. 

Cited  In  Board  of  Comrs.  v.  Sutllff,  97  Fed.  272,  recltlog  history 
of  litigation. 
147  n.  S.  238-241,  37  L.  150.  KOHN  t.  McNDLTA. 

Syl.  3  (XII,  304).  Negligence — Brakenum  using  differently  con- 
structed bumpers. 

Approved  In  Johns<m  t.  Soutbem  Pac.  Co.,  117  Fed.  464,  re- 
affirming rule;  St  Lonls  Cordage  Co.  v.  Miller,  123  Fed.  605,  512. 
holding  woman  injured  while  working  machine  whli^h  she  had 
tended  for  six  months  cannot  recover;  Kenney  v.  MeddHugb,  118 
Fed.  212,  213,  214,  holding  locomotive  Qreman  who  had  been  on 
road  for  long  time  assumed  risk  of  proximity  of  mail  crane  to 
track;  King  v.  Morgan,  109  Fed.  451,  holding  experienced  man 
using  Iron  bar  for  tamping  dynamite  assumed  risks  of  employment; 
Hodges  V.  Kimball,  104  Fed.  761,  753,  holding  whMe  brakeman 
ordered  by  conductor  to  make  coupling  used  bands  Instead  of 
stick  furnished  by  company,  latter  not  liable  for  his  death;  Iiouls- 
vllle.  etc.,  R.  R.  Co.  T.  Miller,  104  Fed.  126,  holding  railroad  liable 
for  injuries  to  inexperienced  switchman  making  couplings  where 
danger  not  obvious  to  Inexperienced  man  and  yardmaster  knew 
length  of  service  of  swltehinan;  MofTet  v.  Koch,  106  La.  379,  31 
So.  44,  applying  rule  where  carpenter  who  acted  as  foreman  hurt 
while  hoisting  steel  trusses  for  roof. 

Distinguished  in  Northern  Pac.  By.  Co.  v.  Tynan,  119  Fed.  292, 
holding  fact  that  brakeman  killed  while  attempting  to  couple  cars 
on  side  track  on  curve,  was  working  from  Inside  of  curve,  does  not 
warrant  Instrnction  that  be  was  guilty  of  contributory  negligence, 
where  evidence  showed  danger  not  greater  than  on  outside. 

147  D.  S.  242-247,  37  L.  152,  BEENIER  v.  BERNIBR. 
Syl.  2  (XII,  305).  Trustees  —  Wrongfol  issuance  of  land  patent 
Approved  In  M'Gune  v.  Bsslg,  122  Fed.  59a  holding  suit  by 
daughter  of  homesteader  to  recover  Interest  In  land,  which  after 
his  death  was  patented  to  his  widow  under  homestead  law.  Is 
removable;  King  v.  UcAndrews,  111  Fed.  884,  holding  remedy  for 
errors  of  law  as  well  as  for  mistakes  of  fact,  in  Issue  of  land  patent. 
Is  by  bill  In  equity  to  correct  them;  James  t.  Germanla  Iron  Co., 
107  Ped.  600,  holding  first  applicant  after  local  land  officers  officially 
notified  of  decision  of  secretary  of  Interior  that  prior  entry  Is  void, 
entitled  to  decree  changing  title  under  patent  to  one  making  entry 
prior  to  official  ootiflcatlon,  with  trust  for  hla  benefit;  Murraj  y. 
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MonUna,  «tc.,  Mfg.  Co.,  2S  Mont  21,  63  Pac.  T20,  holding  In  eject- 
m^t  to  recover  mining  claim,  where  defendant  offers  evidence  of 
sQlwrlor  ctatm,  and  that  plaintiff  wrongfully  obtained  patent  and 
liolds  title  In  trnst  Tor  plaintiff,  not  error  to  refuse  to  strike  out 
evidence  for  Insufflcieacy. 

147  V.  S.  Z4S-260,  37  L.  ISO,  OSBORNE  v.  MISSOURI  PAC.  RY. 
CO. 
SjL  3  (XII,  305).  Injunction  —  Sufficiency  of  legal  remedy. 
Approved  In  New  York  v.  Fine,  1S5  U.  S.  10&,  106,  46  L.  ^6,  22 
Snp.  Ct  597,  holding  ascertainment  and  decree  for  payment  of  dam- 
ages with  injunction  In  alternative,  1b  measure  of  relief  In  suit  by 
riparian  owner  to  restrain  construction  and  maintenance  by  city  of 
dam  by  which  waters  of  river  are  diverted;  SL  Paul,  M,  &  M.Ry.  Co. 
V.  Western  Union  Tel.  Co.,  118  Fed.  519,  holding  where  telegraph 
'company  by  ten  years'  agreement  constructed  lines  along  railroad 
right  ot  way,  equity  suit  lies,  at  Instance  of  railway,  on  termination 
of  contract,  to  restrain  use  of  lines  and  to  determine  compensation 
for  nae  of  right  of  way;  General  Electric  By,  Co.  v.  Chicago,  etc.. 
Ry.  Co.,  107  Fed.  776,  holding  mere  trespasser  cannot  Invoke 
equitable  relief  against  appropriation  of  street  adjacent  to  railroad 
depot  to  use  of  teams  and  wagons  lo  loading  and  unloading  mer- 
chandise; General  Electric  By.  Co.  v.  Chicago,  etc.,  Ry.  Co.,  98 
Fed.  910,  holding  abutting  owner  who  would  suffer  apeclal  and 
irreparable  injury  from  construction  and  operation  upon  street 
under  ordinance  alleged  to  be  Invalid,  Is  entitled  to  Injunction; 
Elscbe  V.  Transportation  Co.,  27  Tex.  Civ.  36,  66  8.  W.  326,  hold- 
ing where  street  railroad  bad  damaged  property  of  abutting  owners, 
it  cannot  be  restrained  from  use  causing  damage  because  It  has  not 
oiade  arrangements  for  compensation  before  the  use  began. 
WT  V.  8.  261-268,  3T  L.  162,  NEW  ORLEANS  V.  PAINE. 
BfL  1  (XII,  306).  Reviewability  of  land  officer's  acts. 
Approved  In  American  School,  etc.  v,  M' Annuity,  102  Fed.  666, 
fefiwiQg  to  enjoin  postmaster  from  enforcing  fraud  order  made  by 
Pt^tmaster-general. 

Umited  In  Crulcksbank  r.  Bldwell,  17S  U.  S.  80,  44  L.  3S1,  20 
Sap.  Qf^  283,  refusing  to  restrain  customs  collector  from  enforcing 
'''  March  2,  1807,  to  prevent  importation  of  Impure  food*  on 
*™aaa  of  Invalidity  ot  act 

\\\  0.  S.  268-282,  37  L.  164,  UNITED  STATES  v.  HARMON. 
^1.  3  (XII,  307).     Uarahal  —  Payments  to   constables  serving 
j^irea. 

Approved  In  Loverlng  v.  United  Slates,  117  Fed.  566,  holding 
minbal  U  entitled  to  |2  for  each  venire,  aggregate  not  to  exceed 
ISO  It  tnj  twm,  for  bringing  Id  grand  and  petit  jurors. 
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S7L  8  (XII,  807).    Coats  agalnat  manliaL 

Approved  In  LoTerlng  r.  Ualted  Statea,  117  Ted.  S6T,  boldlog 
costa  not  allowed  agalnat  manbal  on  petition  for  allowance  of 
charges  disallowed  1)7  comptrollK',  wbete  aome  charfea  disallowed 
were  abandoned  on  amended  petition, 

147  V.  S.  2S2-822,  -87  L.  170,  SHOEUAKER  t.  UNITED  aTATBS. 

87I.  1  (XII,  808).    Condenmatloa  for  pnbUc  park. 

Approved  Is  Attorney-General  v.  Williams,  174  Uus.  479,  BS 
N.  K.  78,  upholding  Stat  1808,  chap.  4S2,  prohibiting  erection  of 
buildings  over  ninety  feet  high  on  streets  adjoining  Copley  Square 
In  Boston. 

SyL  2  (XII,  SOS).    Condemnation  —  Leglslstlve  and  Judicial  qnM> 

Approved  in  Webster  t.  City  of  Fargo,  9  N,  Dak.  211,  82  N.  W. 
734,  upholding  Rev.  Codes  1895,  |  2280,  charging  entire  cost  of 
paving  streeta  on  abutting  ownera  In  proportion  to  frontage.  See 
88  Am.  St.  Rep.  935,  941,  notft 

SyL  8  (XII,  808).  Bzwdse  of  eminent  domain  In  District  of 
Colnmbla. 

Approved  In  Wight  v.  Davidson,  181  U.  S.  380,  4S  L.  005,  21 
Sup.  Ct.  620,  upholding  act  March  3.  1899,  providing  for  asseaament 
on  abutting  owners  In  District  of  Columbia  of  one-half  or  more  of 
damages  for  and  in  respect  of  land  condemned  for  the  opening 
of  streets. 

Syl.  7  (XII,  308).    Cost  of  park  —  Property  especially  benefltbd. 

Approved  In  Wight  v.  DB,vIdBon,  181  U.  S.  378,  45  L.  90*.  21 
Sup.  Ct.  610.  upholding  act  March  3,  1899,  providing  for  assess- 
ment on  abutting  owners  In  District  of  Columbia  of  one-half  of 
damages  for  and  In  respect  of  land  condemned  for  the  opening 
of  streets;  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  8.  342, 

45  L.  889,  21  Sup.  Ct  632,  upholding  apportionment  of  Mitlre  coat 
of  street  pavement  upon  abutting  lots  according  to  frontage,  with- 
out preliminary  hearing  as  to  beneflts. 

Syl.  8  (XII,  808).    Damages  In  emloent  domain. 

Approved  In  Louisville  &  N.  R.  Co.  v.  Kentucky,  18S  C.  S.  616, 

46  L.  305,  22  Sup.  Ct  100.  upholding  Kentncky  statutes  prohib- 
iting railroads  from  charging  more  for  short  than  for  long  haul, 
except  by  p^mlsslon  of  railroad  commission  In  special  cases  after 
Investigation.    See  90  Am.  St  Rep.  252,  note. 

Syl.  10  (XU,  S09).    Interest  In  condemnation  proceedings. 

Approved  In  Benedict  v.  C^ty  of  New  Tork,  08  Fed.  702,  holding, 
under  Laws  N.  T.  1883,  cbap.  490,  antborlslng  condemnation  of 
lands  for  water  supply  for  New  York,  In  appraising  property  Ita 
value  taken  as  of  time  of  filing  oath  by  appraisers. 
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1(7  r.  a  822-336,  87  L.  188,  WBATHERHEAD  r.  COUPB. 

SjL  1  (XII,  300).    Fatentt. 

ApproTed  la  Amwlcan  For  ReflnlDg  Co,  v.  Clmlottl  Unhalrlng 
Utcb.  Co.,  123  Fed.  874,  holding  Sutton  patent  No.  383,268,  for 
fltacbloe  tar  plncklng  fan,  not  Infringed  by  machitie  made  under 
I.ike  Engllah  patent;  Plttaburg  Meter  Co.  t.  Flttsborg  Supply  Co., 
108  Fed.  flSl,  holding  Young  patent  No.  473,544,  for  proportional 
Iti  meter,  not  Infringed. 

M7  U.  &  837-342,  87  L.  194,  LUXTON  T.  NOETH  HIVBK  BBIDGB 
CO. 

Sjl  2  (XII,  809).    Mode  of  reviewing  law  actions. 

AnDroTCd  In  Village  of  Uacklnaw  v.  United  States,  120  Fed. 
2S3,  bolding  Judgment  In  proceeding  In  Circuit  Court  by  United 
States  to  condemn  land  for  pnbllc  puri>ose  can  only  be  reviewed 
00  error, 

SyL  4  (XII,  810).  Finality  —  Appointment  of  condemnation 
commlsslonera. 

App;^ived  In  Railroad  t.  Atkinson,  S3  W.  Ta.  641.  44  S.  B.  774. 
reaffirming  nile;  Southern  R.  R,  Co.  r.  Postal  Tel.-Cable  Co.,  179 
D.  S.  M3.  46  L.  866,  21  Sup.  Ct.  260,  denying  writ  of  error  where 
It  Is  taken  &tUx  appointment  of  condemnatloa  commlss loners  and 
tostalnlng  of  demurrer  to  an  answer  which  Is  filed  and  a  refusal 
to  permit  taking  of  testimony  In  support  of  answer;<  Mercantile 
Trust  Co.  T.  Chicago,  etc.,  Ry.  Co.,  123  Fed.  391,  holding  decree 
on  Intervention  against  receiver  directing  delivery  of  property 
to  petitioner,  or  In  default  to  account  for  Its  value  and  also  to 
pay  rantal,  and  referring  to  master  to  ascertain  value  and  Its  ren- 
tal. Is  not  flnal  appealable  decree;  dissenting  opinion  In  Tyler 
T.  Jadges  of  The  Court  of  Beglstratlon,  179  U.  S.  411,  412,  4S  L. 
SGB,  21  Bnp.  Ct  208,  majority  bolding  objection  that  persons  may 
be  deprived  of  rlshts  without  due  process  by  Massactauaetts  Tor- 
reos  act  cannot  t>e  raised  by  one  who  baa  requisite  notice. 

MT  D.  8.  342-360.    Not  cited. 

1«  U.  8.  860-370,  87  L  203,  GLENN  v.  GARTH. 
SyL  1  (XII,  810).    Review  of  State  decision  construing  foreign 

la*. 
Approved  In  East  Bnlldlug,  etc.,  Assn.  v.  Williamson,   189  V. 

H.  US,  Z3  8np.  Ct  529,  47  L.  739,  and  Johnson  v.  New  Tork  Life 
In*.  Co.,  187  U.  S.  496,  23  Sup.  Ct  196,  47  L.  276,  both  reafflrm- 
li«  rule;  Banholzer  v.  New  York  Life  Ins.  Ca,  178  U.  S.  406. 
*>».  *4  L.  1126,  1127,  20  Sup.  Ct  975,  holding  decision  of  court 
ot  tnother  State  that  premium  notice  required  by  N.  Y.  Laws 
1^  clup.  690,  I  82,  In  order  to  Justify  forfeiture  tor  nonpayment, 
>•  not  required  on  maturity  of  Instalment  note  when  based  on 
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antbority  ol  New  Toric .  decision,   do«s  not  deny  fnll  (alUi    and 

credit  to  the  statute. 

147  D.  S.  870-374,  87  L.  206.  WALTER  t.  NORTHEASTERN  B.  B. 

Syl.  1  (XII,  810).    Injunction  against  taxes  —  Amount  InTolved. 

Approved  In  IlUnols  G.  R.  R.  Co.  v.  Adams.  180  V.  S.  3»,  45 
L.  414,  21  Sap.  Ct  255,  holding  bill  for  Injattctlon  against  taxes 
by  railroad  against  revenue  agait  who  represents  all  parties  In- 
terested is  Bufflclent  where  It  states  that  taxes  amount  to  specified 
sum  much  larger  than  Jurisdictional  amount;  Purnell  v.  Page,  12ti 
Fed.  498,  denying  Circuit  Court's  Jurisdiction  over  suit  to  restrain 
enforcement  of  personal  tax  amounting  to  fSO,  though  It  would 
constitute  cloud  on  tlUe  to  realty  worth  over  $2,000;  Coulter  v. 
Fargo,  127  Fed.  S13,  holding  where  in  suit  to  restrain  enforcement 
of  fraucblse  tax  amounting  to  $3,000,  end  $1,117  of  such  amount 
was  claimed  by  State  and  balance  by  municipalities,  and  bill  not 
sustainable  as  to  amount  claimed  by  State,  Federal  court  had  no 
Jurisdiction. 

Distinguished  In  City  of  Hutcblnson  t.  Beckman,  118  Fed.  463, 
npbolding  Federal  Jurisdiction  to  enjoin  enforcement  of  Illegal 
licenee  tax  on  business,  which  will  result  In  direct  loss  exceeding 
¥2.000. 

SyL  2  (XII,  311).    Joinder  for  convenience  —  Amount  involved. 

Approved  In  Wheless  v.  St.  Louis,  ISO  U.  S.  382,  45  L.  S85.  21 
Sup.  Ct  403.  realflrmlng  rule;  Wisconsin  Cent.  Ry.  Co.  v.  Fhtsnlx 
Ins.  Co.  et  al.,  123  Fed.  989,  denying  Federal  Jurisdiction  over 
action  against  several  Insurance  companies  liable  for  loss  where 
alleged  liability  of  each  did  not  exceed  $2,000,  tbougb  State  stat- 
ute permitted  Joinder  of  causes  of  action;  Jones  v.  Mutual  Fidelity 
Co.,  123  Fed.  510,  upholding  Federal  jurladlctlon  over  action  by 
creditors  against  Insolvent  corporation,  under  19  Laws  Del.,  cbap. 
181,  though  claim  of  no  one  creditor  alone  equaled  Jurisdictional 
amount;  McDanlel  v.  Traylor,  123  Fed.  339,  denying  Federal  Juris- 
diction over  suit  by  belrs  to  set  aside  several  Judgments  against 
several  defendants  where  no  one  Judgment  exceed  $2,000;  Stemmler 
V.  M'Nelll,  102  Fed.  661,  holding  In  salt  to  quiet  title  In  which 
several  defendants  are  Joined  as  defendants,  between  whom  no 
privity  of  title  exists  and  each  of  whom  claims  title  to  aeparate 
part  of  trust,  value  of  property  In  controversy  between  each 
defendant  and  complainant  must  exceed  $2,000;  Colston  v.  South- 
em  Home,  etc.,  Assn.,  99  Fed.  307,  arguendo. 

Distinguished  in  Louisville,  etc.,  R.  R.  v.  Smith,  12S  Fed.  4, 
holding  In  suit  by  railroad  against  number  of  landowners  to  en- 
join tbrenteaed  Interference  with  right  of  way,  value  of  right 
eought  to  be  protected  constitates  value  in  controversj. 
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147  0.  8.  375-396.  87  L.  209,  COOKE  v.  AVERT. 

SyL  2  (XII,  311).  CoDBtruction  of  Federal  statute  aa  Federal 
question. 

Approred  In  Norttaera  Pac.  Ry.  v.  Soderberg,  188  V.  S.  528,  23 
Sop.  Ct  366,  47  K  581,  holding  ault  over  ownership  of  realty  In 
wlilch  plBlutifTs  title  rests  on  Interpretation  of  exception  of  mineral 
la.Ed»  In  railroad  land  grant  Inyolves  Federal  question;  State  v. 
rroBt,  113  Wis.  047,  88  N.  W.  920,  holding  suit  by  State  to  enjoin 
i'edMml  court  receiyer  from  dismantling  railroad  and  Belling  ma- 
terials composing  it  In  obedience  to  Federal  court's  order  involves 
Federal  queatlou  and  Is  removable. 

Sfl.  6  (XII,  312).  Federal  question  —  Title  dependent  on  Federal 
iDdgment 

Approved  In  Files  v.  Davis,  118  Fed.  468,  469,  holding  action  on 
tttacbineDt  bond  executed  In  suit  In  Federal  court  Involves  Fed- 
eral question;  Nevada  Sinal  Oil  Co.  v.  Miller,  97  Fed.  690,  uphold- 
ing Federal  Jurisdiction  where  bill  asserts  rights  based  on  miolng 
location  under  Federal  laws. 

(XII,  311).     Miscellaneous. 

Cited  In  Aldridge  v.  Pardee.  24  Tex.  CIt.  257,  60  8.  W.  791, 
boldlug  sole  trustee  of  legal  title  may  bring  trespass  to  try  title 
In  own  nam& 

147  D.  8.  396-413,  37  L.  216,  HARMAN  v.  CHICAGO. 
S;L  1  (XII,  312).  Commerce  — Municipal  license  tax  on  towboat 
Approved  In  St  Louis  v.  Consolidated  Coal  Co.,  158  Mo.  343. 
351,  59  S.  W.  104,  holding  void  ordinance  exacting  license  from 
oirner  of  towboat  licensed  under  Federal  authority  for  privilege 
of  towing  craft  In  or  out  of  harbor  or  from  one  place  to  another 
irltbln  harbor. 
147  D.  S.  413-431.  37  L.  223.  DOYLE  v.  UNION  PAG.  HT. 

SjL  3  (Xll,  313).  Landlord  —  Warranty  of  fitness  of  premises 
(or  occupancy. 

Approved  In  Scbwalbacb  t.  Shlnkle,  Wilson  &  Krels  Co.,  97  Fed. 
^.  holding  where  leased  premises  unsafe  for  purpose  for  which 
leased,  and  such  fact  Is  apparent  on  reasonable  Inspection,  lessor 
not  liable  for  Injuries  by  use  of  premises  In  unsafe  condition; 
Smltli  V.  Walsb,  92  Md.  530,  48  Atl.  93,  holding  landlord  not  liable 
tor  InjiiTles  to  subtenant  sustained  by  defect  In  premises  In  ab- 
senee  of  evidence  of  existence  of  defect  at  time  of  lease  or  of 
liMwleiige  of  defect  on  part  of  landlord;  O'Malley  v.  Twenty-flve 
itiwlates.  178  Mass.  559.  60  N.  E.  388,  bolding  landlord  of  tene- 
mBt  Dot  liable  to  employee  of  tenant  for  Injury  caused  by  break- 
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Ing  of  boolc  attached  to  crane  on  bnlldlng  If  he  did  not  know  hook 
was  defectlT& 

S7I.  4  (XII,  813).    Trial  coorfs  opinion  as  to  facta. 

Approved  In  Aerheart  v.  St.  Louie,  etc.,  Ry.  Co.,  9S  Fed.  910, 
reafflnnlng  rule;  Nome  Beach  Lighterage,  etc.,  Tranap.  Co.  t.  Mu- 
nich Aaaur.  Co.,  123  Fed.  824,  applying  rule  In  action  on  marine 
policy  on  question  of  seaworthlneaa;  Breese  t.  United  States,  106 
Fed.  6S6,  applying  rule  In  prosecution  of  bank  president  for  em- 
bezzlement. 

r.  BOSTON 

87L  4  (XII,  314).    Judicial  Bale  concludes  only  parties. 

Approved  in  James  v.  Central  Trust  Co.,  08  Fed.  403,  holding 
stockholder  bound  by  decree  of  sale  made  In  forecloaore  against 
corporation. 
147  n.  8.  449-187,  87  L.  237,  HORNER  v.  UNITED  STATES. 

SyL  1  (XII,  314).    Austrian  government  bonds  are  lotteries. 

Approved  ]n  Equitable  Loan  Co.  v.  Waring,  117  Ga.  014,  664, 
44  S.  E.  327,  348,  holding  scheme  wherebj  on  payment  of  Initia- 
tion fee  and  monthly  dues  for  certain  time,  certain  aum  paid  In 
cash,  not  lottery;  Meyer  y.  State,  112  Ga.  24,  37  8.  EL  97,  holding 
merchant  giving  customers  opportunity  to  secure  by  chance  any 
article  of  value,  additional  to  that  for  which  such  customs  has 
paid,  violates  Penal  Code,  |  407  (anti-lottery  act);  Quatsoe  v.  Egg- 
leston,  42  Or.  319,  71  Fac.  67,  holding  contract  betw^n  advertiser 
and  merchant  whereby  latter  for  fixed  aum  Is  to  be  furnished 
with  number  of  tickets  to  distribute  to  his  customers,  and  adver 
tlser  la  to  procure  pianos  to  be  awarded  to  person  receiving  great- 
est number  of  votee  cast  by  holders  of  tickets,  not  a  lottery;  State 
V.  Dalton,  22  R.  I.  90,  46  AtL  239,  holding  antl-trsdmg  stamp  act 
void. 

147  U.  8.  467-476.    Not  cited. 
147  n.  8.  476-186,  37  L.  247,  BARNETT  v.  KINNEI. 

SyL  1  (XII,  314).  Priority  of  assignment  for  crediton  ovw  at- 
tachment. 

Approved  In  Memphis  Sav.  Bank  v.  Houchena,  116  Fed.  101; 
holding  assignment  executed  outside  of  State  conveying  property 
in  State,  which  Is  valid  where  made  and  conforms  to  form  pre- 
scribed for  conveyances  of  realty  under  laws  where  (t  Is  situated, 
will  be  there  enforced,  though  not  coaformlng  to  law.  where 
controrersy  is  wholly  between  nourealdeat  creditors  of  assignor; 
lt(]|jei-1a  V.  Norcross,  60  N.  H.  Ei3K,  45  Att.  561,  holdlog  common- 
Inw  nsslgntnent  for  creditors,  executed  In  another  State  and  valid 
tlii>;'eiu,  iinsses  title  to  debtor's  property  In  this  State  as  agalnat 
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nbaeqnent  attachment  b;  dlssentlnK  creditor;  Bloom Ingdale  v. 
Well.  29  WbsIi.  624,  627,  628,  70  Pac.  90,  100,  holding  toretgD 
creditor  of  foreign  debtor  cannot  attach  debtor's  realty  In  this 
States  where  debtor  baa  made  Tolnntaiy  aBslgnment  of  all  bis 
Vtopatj  for  ben^t  of  foreign  assignee,  when  sncb  aastgnment 
U  valid  where  eiecuuKi. 

147  V.  8.  486-490.    Not  cited. 

147  D.  &  490-W4,  37  L..  2S2,  THOEINGTON  r.  MONl?GOMBE7. 

87L  1  (XII,  81B).  FUth  Amendment  restricts  onlf  Federal  gOT- 
enunent 

Approved  In  Maxwell  t.  Dow,  176  V.  S.  697,  44  L.  603,  20  Bnp. 
Ct  4K,  upholding  proaecntlon  for  felonr  bj  proceeding  by  Infor- 
mation; Southern  Rj.  Go.  t.  Bnab,  122  Ala.  488,  26  80.  173,  hold- 
ing In  action  against  railroad  to  recover  damages  brougbt  nnder 
Code,  I  27,  "to  prevent  homicide,"  answers  of  engineer  In  charge 
of  locomotive,  causing  death.  In  response  to  Interrogatories  pro- 
poooded  to  defendant  died  for  discovery;  B^nblic  Iron,  etc.,  Co. 
T.  State,  160  Ind.  388,  66  N.  B.  1006,  holding  void  Laws  1889. 
p.  1S3,  chap.  124,  punlshtng  failure  of  any  one  to  refuse  to  pay 
Uborera  weeUy;  IJtste  v.  Comer,  167  Indi.  613,  62  N.  B.  453.  hold- 
ing Insufflclent  plea  In  abatem^it  to  Indictment  that  when  defend- 
ant called  before  grand  jury  be  was  not  Informed  that  be  bad 
legal  right  to  refuse  to  testify. 

Un  U.  8.  494-409,  37  L.  263.  ABNOLD  v.  UNITBD  STATES. 

67L  2  (XII,  31S).    Tarltr  — Knit  woolen  underwear. 

Approved  In  United  States  v.  Eschwege,  98  Ped.  602,  holding 
eeUolold  In  poUsbed  sheets  dutiable,  under  tariff  act  1897,  par.  17, 
cL  3,  M  "  finished  or  partly  finished  articles." 

Distinguished  In  Dnited  States  v.  McBratney,  105  Fed.  769,  hold- 
ing dollies  and  tray  cloths  weighing  less  than  four  and  one-half 
ounces  per  square  yard  dutiable,  at  86  per  cent  ad  valorem,  under 
paragrapb  846  of  tariff  act  Of  1897. 
147  n.  8.  600-607,  37  L.  2K>,  SCHUNK  v.  MOLINE,  ETC.,  CO. 

SyL  1  (XII,  816).    Courta  — Valid  defense  reducing  claim. 

Approved  in  Uanlganlt  v.  S.  1^  Ward,  etc.,  Co.,  123  Fed.  712, 
applying  rule  In  suit  to  enjoin  erection  of  dam  across  creek;  Mor- 
ris V.  Bean,  123  Fed.  620,  holding  bill  to  enjoin  diversion  of 
waters  in  violation  of  comptalnant's  prior  right  thereto,  which 
is  valued  at  12,000,  and  to  recover  damages  In  sum  of  $2,G00.  sus- 
tained by  reason  of  Jotat  action  of  defendanta,  shows  Jurisdictional 
■monnt;  Board  Of  Comrs.  v.  Yandriss,  116  Fed.  872,  upholding  J uris- 
dlctlmi  over  action  to  recover  on  municipal  bond  coupons  aggregating 
VoUII  — 21 
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over  $2,000,  tbough  plea  of  UmltatlooB  euBtained  u  to  some  of 
coQpODB  vhlch  redaces  amount  of  recorery  below  tbat  aum;  Oreene 
Oouiitj  BanlE  t.  i.  H.  Teaadale  Comm.  Co.,  112  Fed.  802.  apply- 
ing rule  In  anit  (or  discover;  and  acconoting;  Interstate  Building, 
etc.,  Assn.  t.  Edgefield  Hotel  Co.,  10&  Fed.  602,  693,  applying  rule 
In  foreclosure  suit;  Turner  t.  Soutb^n  Home  Building,  etc.,  Assn., 
101  Fed.  316,  upboldlDg  Jarlsdlctlon  In  foreclosure  suit  where 
bond  of  borrowing  stockholder  was  conditioned  for  payment  of 
loan  of  {2,000,  and  stock  dues  In  arrears  exceeded  (200,  though 
answer  asked  permission  to  have  value  of  stock  credited  on  loan, 
by  which  amount  remaining  due  was  reduced  below  {2,000;  Kunk^ 
V.  Brown,  99  Fed.  59S,  upholding  Jurisdiction  when  claim  as  to 
Jurisdictional  amoust  made  under  mistake  of  fact,  as  subsequratly 
shown  by  evidence;  Ung  Lung  Chung  v.  Holmes,  98  Fed.  325, 
holding  court  not  deprived  of  Jurisdiction  because  plalnUlTs  own 
evidence  may  not  entitle  him  to  recover  Jurisdictional  amount, 
where  it  Is  not  of  character  to  Impeach  good  faith  of  claim. 
147  U.  8.  508-524,  37  L.  259,  STANLEY  v.  SCHWALBT. 

S;L  1  (XII,  316).    Nonsuablll^  of  United  States. 

Approved  In  Overholser  v.  National  Home  for  Disabled  Soldiers, 
es  Ohio  St  240,  S7  N.  B.  488,  90  Am.  St  Rep.  650,  holding  "  National 
Home  for  Disabled  Volunteer  Soldiers"  cannot  be  sued  for  its 
torts;  El  Paso  v.  National  Bank,  96  Tex.  SOO,  74  S.  W.  21,  holding 
limitations  ran  in  favor  of  United  States  for  land  beld  by  It  so 
that  title  thereby  could  be  asserted  by  Its  grantee,  though  United 
States  not  party  to  suit;  dissenting  opinion  In  Workman  v.  Mayor, 
etc.,  of  New  York,  179  U.  S.  588,  45  L.  331,  21  Sup.  Ct  226.  majority 
holding  city  liable  by  maritime  law  for  negligence  of  servants  Id 
charge  of  fireboat  while  hastening  to  fire. 

Syl.  2  {XII,  316).    Right  of  United  States  to  Intervene. 

Approved  In  Fond  v.  United  States,  111  Fed.  996,  holding  Gal. 
Code  Civ.  Froc,  S  1502,  barring  claims  not  presented  to  executor, 
where  pending  suit  defendant  dies,  not  applicable  to  action  by 
government  In  Federal  court  on  official  bond;  United  States  v. 
American  Surety  Co.,  110  Fed.  914,  holding  where  United  States 
sues  on  statutory  contractor's  bond  which  also  secures  claims 
of  others  aggr^atlng  amount  exceeding  penalty  of  bond,  by  rea- 
son of  which  surety  Is  compelled  to  marshal  claims,  court  may 
stay  action  until  United  States  submits  claim  to  equity  for  ad- 
justment; Percy  Summer  Club  v.  Astle,  110  Fed.  490,  permitting 
State  attorney -general  to  intervene  In  suit  where  complalnani 
claimed  exclusive  fishery  and  defendant  defended  trespass  on 
ground  that  lake  h^onged  to  State;  Salem  Mills  Co.  v.  Lord,  42 
Or.  B2,  69  Pac.  1036,  arguendo. 
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147  U.  S.  626-530,  87  L.  266,  IN  BB  HABEBUAN  UFO.  CO. 

SjL  1  (XII,  817).    Mandamus  to  control  dlscrettonair  action. 

Approved  In  In  re  McKenzle,  180  U.  S.  560,  45  L.  663,  21  Sup. 
Cl  474.  holding  Alaska  Code,  i  SOT,  does  not  interfere  with  Inber- 
ent  power  of  appellate  court  to  supersede  proceedings  on  appeal 
tram  order  appointing  receiver. 
UI  U.  a  6S1-C37,  87  L.  267,  HAMBLIN  v.  WESTBRN  LAND  CO. 

8;L  1  (XII,  818).    Federal  question  must  be  real. 

Approved  Id  Dobbs  v.  Kansas,  184  U.  S.  697,  46  L.  764,  22  Hup. 
Ct  940,  and  Wisconsin  t.  Commissioners  of  Public  Lands,  183 
n.  8.  6S3,  22  Sup.  Ct  S34,  botb  reaffirming  rule;  Sawyer  t.  Piper, 
US  U.  S.  166,  23  Sup.  CL  634,  47  L.  769,  denying  Federal  juris- 
dlctloD  over  claim  tbat  rlgbt  under  Fedeist  Constitntton  would 
be  denied  by  rendition  of  State  foreclosure  decree,  unless  leave 
to  flle  supplementary  answer  ghonld  be  granted;  New  Orleans  Watw- 
Works  Co.  T.  LoQlalanB,  185  D.  S.  345,  46  U  941,  22  Sup.  Ct  694. 
dwylng  existence  of  Federal  qnestlon  wbere  State  court  after 
full  hearing  on  quo  warranto  forfeited  corporate  charter  for  vlo- 
Isdon  of  Its  terms;  Phinney  v.  Shepard,  etc..  Hospital  Trustees, 
in  D.  S.  170.  44  L.  720,  20  Sup.  Ct  574,  holding  stranger  to  COD- 
tnct  cannot  raise  qnestlos  of  Its  Impairment  for  purpose  of  cre- 
ating Federal  question;  Walsh  v.  Columbus,  etc.  fi,  R.  Co.,  176 
U.  S.  473,  44  L.  552,  20  Sup.  Ct  396,  holding  State  decision  that 
«ct  of  Uay  24,  1S28,  granting  land  to  Ohio  for  canal  construction, 
did  not  constitute  contract  for  perpetual  maintenance  of  such  canals. 
and  tbat  contract  thereby  made  was  not  Impaired  by  Ohio  act  May 
IS.  1891,  abandoning  and  leasing  canal,  raises  Federal  question. 

OlatlDgnlsbed  in  King  t.  St  Louis,  98  Fed.  642,  holding  action 
loroivlDg  right  to  accretions  aloog  river  front  by  owners  whose 
title  is  derived  through  patent  issued  pursuant  to  provisions  oil 
MQgresaional  act  In  which  lands  are  described  as  "  lying  on  west 
bank  of  Mississippi,"  presents  Federal  question. 

8yl.  2  (XII,  318).  Acceptance  of  line  of  location  withdraws 
tend. 

Approved  In  O'Connor  v.  Gertgens.  86  Minn.  490,  89  N.  W.  869, 
holding  repeal  of  13  Stat  626,  |  7.  making  It  duty  of  secretary 
ot  interior  to  withdraw  lands  In  aid  of  railroad  grant,  by  26  Stat 
496,  S  5,  did  not  annul  previous  order  withdrawing  lands;  Northern 
Psclflc  By.  V.  Nelson,  22  Wash.  532,  61  Fac.  707,  holding  con- . 
EressioDBl  act  of  July  2,  1864,  authorizing  withdrawal  from  sate 
or  entry  of  lands  along  Northern  Paciflc,  excludes  such  lands  from 
boneaiend  entry;  dissenting  oplDlou  In  Hewitt  v.  Schultz,  180  U. 
S.  150,  45  L  473,  21  Sup.  Ct  316,  majority  holding,  under  North- 
ern PatlSc  grant  of  1864,  land  department  not  authorized  thereby 
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to   wltbdraw   from    the  settlemeDt   any   lands    Tltbln   Indemnity 

limits  of  grant  npon  tbe  mere  receipt  and  approval  ot  map  of  definite 

location. 

147  U.  B.  538-6B0,  87  L.  272,  FLEBTAS  v.  BICHARDSON. 

SjL  3  (XII,  SIS).  State  appellate  practice  not  controUing  In 
Fed«^  courts. 

Approved  In  West  t.  Bast  Coast  Cedar  Co.,  113  F«dL  741,  luridlng 
harmless  error  for  Olrcnlt  Court  to  Incorporate  In  transcript  te»- 
tlmony  excluded  on  trial  and  which  la  not  contained  In  bill  of 
exceptions;  dissenting  opinion  In  Wahl  t.  PraiiE,  100  Fed.  701, 
majority  holding  where,  nnder  Arkansas  statate,  on  appeal  ta 
State  Circuit  Court  from  probate  decree  sustaining  validity  ot  will, 
cause  there  tried  de  novo,  proceeding  on  appeal  not  "  suit  of  dvU 
nature  at  law  oi  In  equity,"  within  sections  1,  2  of  Judiciary  act  of 
18SS. 
'     (XII,  818).    Hlsc^laneous. 

Cited  In  In  re  Gaylord,  113  Fed.  ISS,  holding  relation  between 
stockbrokers  and   customers   maintaining   running  accounts   with 
them  and  buying  stock  on  mai^ln  is  that  of  debtor  and  creditor, 
within  bankruptcy  act,  |  Ct7g,  relating  to  surrender  of  preferences. 
147  V.  8.  MO-556,  87  L.  276,  FLBITAS  v.  RICHARDSON. 

SjL  1  (XII,  319).  Liability  of  husband's  property  for  wife's  para- 
phernalia. 

Approved  In  In  re  Talbot,  110  Fed.  924,  026,  holding  in  Massa- 
chusetts where  claim  of  wife  against  bnahand's  estate  for  money 
iMit  Is  void,  such  claim  cannot  be  proved  as  debt  In  bankruptcy. 
147  V.  8.  K7-671,  37  I*  279,  HATES  v.  PRATT. 

Syl.  E>  (XII,  810).  Effect  of  State  law  on  Federal  probate  ]nrl»- 
Action. 

Approved  In  Brigham  v.  Hospital,  126  Fed.  707,  upholding  trust 
devise  to  pay  annuities  and  unexpended  balance  at  end  of  twenty* 
five  years  to  hospital  to  which  residue  was  devised;  Security 
Trust  Co.  V.  Dent,  104  Fed.  386,  holding  Minnesota  statute  re- 
quiring creditors  of  decedent  to  present  claims  within  such  time, 
not  less  than  six  nor  more  than  eighteen  months  from  granting 
of  letters,  as  Probate  Court  shall  allow,  does  not  deprive  Federal 
court  of  Jurisdiction  of  action  by  nonresident  creditor  In  leas  than 
full  eighteen  months;  dissenting  opinion  In  Wahl  t.  Franz,  100 
Fed.  698,  majority  holding  where,  under  Arkansas  statute,  on 
appeal  to  State  Circuit  Court  from  probate  decree  sustaining  valid- 
ity of  will,  cause  there  tried  de  novo,  proceeding  on  appeal  not 
"  suit  of  civil  nature  at  law  or  In  equity,"  within  Mctlons  1,  2  of 
Judiciary  act  of  1888. 
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SjL  1  (XII,  319).    ContrlbntoiT  aegUgeoce  where  facte  disputed. 

Approved  In  PennBylTaDla  Co.  v.  Paul,  126  Fed.  158,  applylns 
rule  where  Injured  paBsenger  waa  riding  on  platform  of  over- 
crowded cor. 

87I.  2  (XII,  320).    Burden  of  proving  contrlbutorr  negligence. 

Approved  In  Gadonney  v.  Northern  O.  By.,  128  Fed.  807,  hold- 
ing where  onawer  contains  only  general  averment  of  contributory 
negligence  motion  lies  to  make  It  more  speclflc;  Hemingway  v.  Illi- 
nois Cent  R.  R.  Co.,  114  Fed.  846,  applying  rule  in  action  by 
father  for  death  of  minor  son  at  railroad  street  crossing. 

SyL  3  (XII,  320).    Passenger  must  have  opportunity  to  alight 

Approved  in  Texas,  etc..  By.  Co.  v.  Nann,  08  Fed.  966.  holding 
railroad  liable  for  negligence  of  serrants  In  starting  train  after  tt 
tiad  stopped  at  station  before  passenger  bad  had  time  to  alight,  and 
tben  Buddeuly  stopping  it  again,  by  which  passenger  thrown  while 
walking  to  car  door. 

SyL  4  (XII,  320).    Passenger  must  have  opportunity  to  alight. 

Approved  In  The  Steam  bredge  No.  1,  122  Fed.  686,  holding 
negligence  of  libelant  rightfully  on  dredge  as  Inspector  in  plac- 
ing himself  in  position  of  danger  does  not  bar  recovery  for  Injury 
dae  to  breaking  of  bltt  tbrough  negligence  of  man  In  charge  of 
winch. 

8yl.  6  (XII,  320).    Future  damages  following  from  negligence^ 

Approved  in  In  re  Stem,  116  Fed.  606,  holding  damages  for 
breach  of  contract  to  furnish  Ice  for  period  of  years  are  provable 
claims  under  bankruptcy  act  1898,  tt  BO,  63;  Denver,  etc.,  R.  R. 
Co.  V.  Roller,  100  Fed.  750,  holding  damages  for  personal  Injuries 
may,  If  injury  is  permanent.  Include  compensation  for  such  pain  and 
Buffering  as  It  Is  fair  to  believe  will  result  in  the  future. 

Syl.  7  (XII,  320).  Interest  on  tort  Judgmente  of  District  of 
Columbia. 

Approved  In  The  New  York,  108  Fed.  108,  applying  principle 
to  Judgment  under  Michigan  statutes. 

SyL  8  (XII,  320).    Appeal  —  Remittitur  of  erroneous  Interest 

Approved  in  District  of  Columbia  v.  Camden  Iron  Works,  181 
U.  S.  464,  45  L.  054,  21  Sup.  Ct  6S4,  holding  Interest  on  price 
of  articles  delivered  In  part  performance  of  contract  when  no 
allowance  made  for  penalties  or  forfeiture,  and  farther  perform- 
ance Is  waived,  not  limited  to  period  after  suit  brought 
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147  V.  a.  Sgi-623,  37  L.  292,  NEW  TORE,  ETC.,  R.  R.  t.  ESTILL. 

SyL  1  (XII,  320).    Service  on  agent  ol  toreign  coriKiraUoti. 

Approved  la  Smltb  v.  Empire  State,  etc,  DeveL  Co.,  127  Fed. 
465,  upboldlng  service  of  process  on  seccetarj  of  foreign  corpora- 
tion maintaining  principal  place  of  business  In  Washington  as 
authorized  b;  2  BaU.  Gode^  i  4ST5;  Gale -v.  Soutbern  Bldg.,  etc. 
Assn.,  117  Fed.  735,  holding,  under  24  Stat  552,  suit  may  be 
maintained  against  foreign  corporation  In  district  of  plalntlfTs 
residence  where  there  has  been  serrlce  of  process  on  corporation's 
agent  appointed  under  Code  Va.  1887,  t  1104;  Denver,  etc.,  R.  B. 
Co.  v.  Roller.  100  Fed.  742.  743,  holding,  under  Cal.  Code  Civ.  Proc. 
tf  386.  411,  foreign  railroad  doing  business  in  State  and  having 
managing  agent  therein,  on  whom  service  may  be  made,  ma;  be 
sued  la  State  courts  for  tort  committed  in  another  State.  See  91 
Am.  St  Rep.  741,  note. 

Syl.  6  (XII,  321).    Damages  for  Injnr;  to  cattle  shipped. 

Approved  In  Farmers'  L.  &  T.  Co.  v.  Northern  Pac  R.  R.  Co., 
120  Fed.  880,  applying  principle  to  through  shipment  by  speclBed 
date:  Cleveland,  etc..  By.  Co.  v.  Patton.  203  111.  378,  67  N.  E.  805. 
holding  in  action  for  Injury  to  Dorses  shipped  ineasure  of  damages 
Is  difference  Id  market  value  at  time  of  shipment  and  on  arrival 
at  destlnatlOD. 

SyL  7  (XII.  321).    Appellate  court  will  not  weigh  evidence. 

Approved  In  Baber  v.  Kaiser,  126  Fed.  319,  holding  where 
ground  relied  on  In  appellate  court  to  support  Judgment  otherwise 
erroneons  Involves  question  of  fact  not  fully  developed  at  trial, 
to  which  attention  of  neither  court  nor  opposing  counsel  was 
called,  Jndgment  will  be  affirmed;  Lesser  Cotton  Co.  v.  SL  Louis, 
etc.,  Ry.  Co.,  114  Fed.  143,  holding  Federal  appellate  court  will  not 
review  questions  not  presented  below. 

SyL  8  (XII,  321).    Carrier's  liability  for  abortion  of  heifers. 

Approved  in  St.  Louis,  etc.,  Ry.  v.  Ferguson,  26  Tex.  Civ.  465, 
64  S.  W.  799.  holding  railroad  liable  for  collision  causing  mlscai^ 
rlage.  though  It  had  no  knowledge  of  pregnancy  of  passenger. 

Syl.  9  (XII.  321).    Carrier's  liability  for  Interest. 

Approved  In  Southern  Pac.  Co.  v.  Amett,  126  Fed.  SO,  upholding 
Instruction  to  allow  Interest  from  time  of  demand  upon  damages 
for  breach  of  contract  to  transport  cattle;  Missouri,  etc.,  Ry.  Co. 
v.  Truskett,  101  Fed.  732,  holding  Interest  recoverable  In  action 
for  delay  In  transportation  of  stock  from  time  compensation  there- 
for was  demanded. 

(XII,  320).     Miscellaneous. 

Cited  In  Tootb  V.  Coleman,  107  Fed.  50,  and  American  Nat  Bank 
V.  Williams,  101  Fed.  847,  botb  holding  appellate  court  will,  where 
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I  T)e  determined, 

14-  U.  8.  623-639,  37  L.  307,  LOVELL  MFG.  CO.  t.  CART. 

SyL  2  (XII,  321).  Improving  adaptability  of  process  not  Inven- 
tion. 

ApproTed  In  Union  Biscuit  Co.  t.  Peters,  126  Fed.  609,  bold- 
ing  rold  Peters  patent  No.  621.974,  for  method  of  and  meana  for 
packing  crackers;  Johnson  Co.  v.  Toledo  Traction  Co.,  X19  Fed. 
891,  883,  holding  void  Moxbam  patents  Nob.  536,734  and  &40,706, 
for  Improvement  on  railway  switch  structure;  De  Lamar  v.  De 
Id  mar  Mln.  Co.,  117  Fed.  247,  holding  void  Walsteln  patent 
No.  607,719,  for  process  for  extracting  metals  from  cyanide  solu- 
tions by  use  of  sine  dost;  De  Lamar  v.  De  Lamar  Mln.  Co.,  110 
Fed.  S42,  holding  void  De  Lamar  patent  No.  607,719,  for  process  for 
recovering  metals  from  solution. 

SyL  B  (XII,  322).  Patents  —  Application  of  old  device  to  new 
osA 

Approved  In  Bettendorf  Patents  Co.  v.  J.  R.  Little  Metal  Wbed 
Co.,  123  Fed.  435,  holding  void  Bettendorf  patent  No.  550.815, 
for  method  of  securing  metal  spokes  to  wheel  hubs;*  Standard 
Caster,  etc.,  Co.  v.  Caster  Socket  Co.,  113  Fed.  165,  holding  Berkey 
patent  No.  818,533,  for  caster  socket,  anticipated  by  Kane  & 
Brown  patent;  Electric  Smelting,  etc..  Co.  v.  Pittsburg  Reduction 
Co.,  Ill  Fed.  752,  holding  Bradley  patents  Nos.  464,933  and  468,148, 
relative  to  process  for  reducing  aluminum  ores,  not  Infringed  by 
process  of  Hall  patent  No.  400,766. 
147  U.  S.  640-646,  37  L.  313.  TAYLOR  v.  BROWN. 

Syl.  1  (XII,  322).    Fractions  of  day  not  considered. 

See  78  Am.  St  Rep.  382,  note. 

SyL  3  (XII,  322).    Time  restricting  Indian's  right  of  alienation. 

Approved  In  Aultman,  etc.,  Co.  v.  Syme,  163  N.  Y.  62,  68.  78  Am. 
St  Rep.  671,  57  N.  E.  Ill,  173.  holding  term  of  five  years  wltbln 
wblch  execution  may  be  Issued  on  Judgments  without  leave  is 
computed  by  Including  within  tbat  term  day  upon  which  Judgment 
was  entered. 

(XII,  322).    Mlscellaneons. 

Cited  In  Frazee  v.  Spokane  Co.,  20  Wash.  284,  69  Pac  781,  bold- 
Inc  Indian  entitled  to  homestead  patent,  under  act  of  July  4,  1884, 
but  to  whom  goverument  officers  erroneously  Issued  patent  under 
another  law,  not  thereby  deprived  of  benefits  of  that  act 
147  U.  8.  647-661,  87  L.  S16,  BADSERMAN  v.  BLUNT. 

SyL  3  (XII,  323).    Federal  courts  follow  State  limitation  statutes. 

Approved  In  Security  Trust  Co.  v,  Blackrlver  Nat  Bank,  187  U. 
a.  230,  23  Sup.  Ct  59,  47  L.  106,  holding,  under  Minnesota  stac- 
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ntei  relative  to  llmltatlona  on  claims  against  estates  of  deeedenti^ 
foreign  creditor  cannot  ane  In  Federal  coart  after  time  fixed  by 
Probate  Court  for  presentation  of  claims;  Hale  t.  Coffin,  120  Fed. 
474,  holding  Rev.  Stat  Me.,  |  87,  providing  that  where  claim 
against  estate  of  decedent  not  filed  claimant  maj  bave  remedy 
against  beirs  (v  devisees  wltbln  one  year  after  It  becomes  due,  la 
enforceable  In  Federal  coart;  Ke;ser  v.  Lowell,  117  Fed.  404, 
boldlng  void  Colo.  Sess.  Laws  1899,  cbap.  118,  luuTlng  suit  against 
residents  on  foreign  Judgments,  based  on  canse  of  action,  barred 
In  Colorado,  but  not  in  State  wbere  Judgment  rendered;  Batlcan 
V.  Terminal  R.  R.  Assn.,  114  Fed.  668,  holding  State  limitation 
statutes  govern  actions  based  on  Interstate  commerce  act;  Great 
Western,  etc.,  Mfg.  Co.  v.  Harris,  etc..  Ill  Fed.  42,  boldlng  ac- 
tion to  charge  defendant  as  corporation  officer  for  misfeasance  In 
management  of  corporation  governed  by  limitations  of  law  of 
(orum;  Stem  v.  La  Compagnle  GeoKale  Transatlantlque,  110  Fed. 
S99,  applying  rule^  under  New  Jersey  statute,  relative  to  actions 
for  wrongful  death;  Hanchett  v.  Blair,  100  Fed.  826,  holding,  un- 
der Gen.  Stat.  Nev.,  |  3651,  foreign  corporation  cannot  plead  limi- 
tation as  bar  to  forecloaure  on  property  lu  State;  Brunswick,  etc., 
Co.  V.  National  Bank,  99  Fed.  637,  applying  rule  to  Oa.  Code,  1882, 
I  2916.  with  respect  to  action  to  enforce  stockholda's  liability; 
National,  etc.,  Pipe  Works  v.  Oconto  City,  etc.,  Supply  Co.,  US 
Fed.  796,  arguendo, 

Syl.  5  (XII,  323).    Limitations -^Subsequent  dlsablUty. 

Approved  In  King  v.  Pomeroy.  121  Fed.  297,  holding  liability 
of  stockholder  In  national  bank  whose  affairs  are  In  liquidation 
does  not  mature  until  court  fixes  amount  which  shareholder  must 
pay  and  fixes  time  of  payment;  McGovney  v.  Gwllllm,  16  Colo.  App. 
288,  66  Pac.  348,  holding  wbere  no  effort  made  to  prove  claim 
against  estate  nor  to  secure  permission  to  foreclose  wltbln  one 
year,  a  deed  of  trust  by  wblcfa  debt  secured,  fact  that  bolder  of 
note  thereby  lost  bis  right  to  foreclose,  until  Sess.  Laws  1895, 
p.  253,  adopted,  does  not  stop  limitations;  West  v.  Topeka  Sav. 
Bank,  66  Kan.  627,  72  Pac.  253,  holding  when  corporation  sus- 
pends business  limitations  begin  to  run  at  once  on  stockholder's 
subscription,  to  be  paid  upon  call  of  directors,  and  tben  subject 
to  call,  even  though  no  call  be  made;  Pos  v.  First  Nat  Bank,  9 
Kan,  App.  23,  57  Pac.  243,  holding  creditor  of  Insolvent  corpora- 
tion must  Institute  proceeding  to  enforce  stockholder's  liability 
within  period  of  UmitatloDS  from  time  be  first  could  have  at- 
forced  his  demand. 
147  D.  S.  661-663,  37  L.  321,  UNITED  STATES  v.  TANNER. 

SyL  2  (XII,  324).    Practical  construction  of  statutes. 

Approved  In  Fairbank  v.  United  States,  181  U.  S.  308,  SI(X  40 
L.  873.  874.  21  Sup.  Ct.  658,  659,  holding  void  30  StaL  448,  Impos- 
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log  stamp  tax  on  foreign  blU  of  lading  aa  being  tax  on  exports; 
In  re  Brodle,  12S  Fed.  672,  constrDlng  annr  regulations  relatlTe 
to  confinement  of  military  prlaoners;  Demlng  t.  M'daugbrey,  113 
Fed  641,  holding  regular  army  officers  cannot  try  officers  or  sol- 
dlen  of  Tolnnteer  army;  Dewe«8e  v.  Smltb,  106  Fed.  44B,  applying 
nile  to  Gonstructiwi  of  hanking  laws  by  comptroller;  Johnson  v. 
Flentach,  176  Mo.  «7,  78  S.  W.  1009,  construing  act  of  CongrcHs 
of  1847,  granting  military  bounty  warrants  to  Mexican  war 
Midlers. 
MT  U.  8.  664-668,  37  L.  822,  UNITBD  STATES  t.  FLETCHER. 

S;I.  4  (XII,  324).  Judicial  action  on  claims  pending  departmental 
determination. 

Approved  in  Harrln  v.  United  States,  114  Fed.  228,  holding  where 
Iteais  of  clerk'a  fee  bill  are  suspended  by  department  "for  eipla- 
DitloD,"  court  will  not  Interfere  to  enforce  allowance  thereof  until 
d^Wrtmental  determination;  Smythe  t.  United  States,  lOT  Fed. 
380,  holding  mint  superintendent.  In  action  for  loss  of  moneys,  not 
Mitltled  to  credit  where  claim  not  sbown  to  have  been  presented 
to  accounting  officers  and  disallowed  In  whole  or  in  part 
147  O.  S.  669-672,  87  L.  824,  UNITED  STATES  v.  PITMAN. 

SyL  2  (XII,  32S).    Fees  of  marshal  for  attending  court. 

Approved  tn  Swift  v.  United  States,  .128  Fed.  766,  and  United 
Statea  t.  M'Cabe,  122  Fed.  653,  both  following  rule;  United  States 
1.  Nix,  189  U.  S.  203.  23  Sup.  CL  497,  47  L.  777,  holding  manibal 
entitled  to  fees  for  attendance  at  court  whether  Judge  present 
or  not;  United  States. v.  Dietrich,  126  Fed.  660,  holding,  under 
Rev.  Stat,  I  1038,  Circuit  Court  has  Jurls^ctlon  to  proceed  wltli 
case  remitted  as  provided  therein  at  the  then  current  term;  dls- 
Bentlng  opinion  in  United  States  v.  FInnell,  185  U.  S.  247,  251, 
43  L  894,  22  Sup.  Ct  637,  majorlt;  holding  District  Circuit  Court 
clerk  entitled  to  fees  for  days  when  be  entered  decrees  and  or- 
decB,  though  Judge  not  present,  where  orders  and  decrees  mailed  to 
him  by  Judges. 

H7  U.  S  672-676,  87  L.  320,  UNITED  STATES  y.  JONES. 
(XII,  32S).    Miscellaneous. 

Cited  In  United  States  v.  Marsh,  106  Fed.  483,  as  to  right  of 
eletk  to  charge  for  affixing  seat. 

1«  U.  S.  676-685,  37  L.  328,  UNITBD  STATES  v.  KING. 

SyL  3  (XII,  326).    Cleric's  fees  —  Attendance  at  different  places. 

Dlatlngnisbed  In  Swift  t.  United  States.  128  Fed.  764,  765,  bold- 

'"<  marabal  entitled  to  allowance  for  per  diem  compensation  paid 

U  additional  balllSs  In  excess  of  three,  but  not  exceeding  six.  In 
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Btt^idance  on  Circuit  and  District  Conrts  where  anch  coarts  held 

b7  single  Jtidge  at  same  time. 

147  U.  S.  686-687.    Not  cited. 

147  U.  8.  687-691,  37  L.  332,  UNITED  STATEJS  v.  PAYNE. 

S7I.  3  (XII,  327).    Clerk's  fees  on  scire  facias. 

ApprOTed  In  Kirk  t.  United  States,  124  Fed.  333,  restTBlnlns 


147  U.  8.  6ai-fi9S.    Not  Cited. 

147  U.  S.  685-701,  37  L.  337,  UNITED  8TATBB  V.  TAILOE. 

S7I.  2  (XII,  328).    Clerk's  fees  — Seats. 

Approved  In  United  States  t.  Marsb,  106  Fed.  483.  reaffirming 
rale;  Loeb  v.  Trustees  of  Columbia  Townsblp,  179  U.  8.  483,  45 
L.  2S7,  21  Sup.  Ct  178.  to  point  tbat  opinion  of  State  court  no 
part  of  record. 


OXLVIII  UNITED  STATES. 


148  U.  8.  1-21,  S7  L.  845,  THE  J.  &.  RUMBELL. 

Syl.  1  (XII,  330).    Supply  liens  prior  to  seamen's  wages. 

Approved  In  Knapp.  Stout  &.  Co.  v.  McCaffrey,  177  U.  S.  042,  44 
L.  924,  20  Sup.  Ct.  826,  upholding  State  court's  Jurisdiction  to  fore- 
close common-law  lien  upon  raft  for  towage  serrlces;  The  Sleepy 
Hollow,  114  Fed.  368,  holding  admiralty  Hen  for  towage  Is  Inferior 
to  statutory  lien  for  repairs,  where  It  was  performed  more  than 
six  months  before,  without  effort  to  collect  It  till  after  the  repairs; 
The  John  T.  WlllIaniB,  107  Fed,  761,  holding  where  materialman 
entitled  to  Uen  on  schooner  for  repairs  permitted  vessel  to  depart 
from  port  wbereln  be  might  have  libeled  It  and  perfected  Ilea, 
his  lacbes  give  subsequent  prior  supply  claimants  priority;  Tbe 
Iris,  100  Fed.  Ill,  112,  holding  where  vessel  sold,  and  after  part 
payment  of  purchase  price  Is  delivered  to  purchaser  under  agree- 
ment by  which  he  Is  authorized  to  make  alterations  at  own  es- 
pense,  purchaser  may  charge  vessel  with  Uens. 

Syl.  2  (XII,  330).    Contract  for  building  ship  not  maritime. 

Approved  In  Tbe  John  B.  Ketcham.  2d,  97  Fed.  880,  holding 
lien  given  by  State  statute  for  materials  for  building  ship  may  t>e 
enforced  In  State  court 

SyL  3  (XII,  330).    Admiralty  —  Lleua  for  supplies  in  home  port. 

Approved  In  Tbe  Underwriter,  119  Fed.  751,  holding  under  char- 
ter whereby  charterer  shall  pay  for  all  coal  used  no  Hen  exists  in 
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(avor  of  libelant,  wltb  knowledge  of  charter,  who  Inrnlshei  coal 
ia  Foreign  port  acroaa  river  from  home  port. 

Sfl.  4  (XII,  330).    Local  lira  lor  supplies  In  home  port 

Approved  In  The  Robert  Vf.  Parsons,  101  U.  S.  24,  upholding 
admiralty  Jurisdiction  to  enforce  Uen  In  rem  for  repairs  made  In 
Sew  York  to  canal-boat  engaged  In  traffic  on  Erie  canal;  The 
Roanoke,  189  U.  S.  IM,  23  Sup.  Gt.  ^2,  47  L.  773,  holding  void 
2  BalL  Wash.  Codes,  IS  G953,  5954.  giving  absolute  lien  upop  for 
eign  vessels  toi  work  done  or  materials  furnished  at  request  of 
contractor  or  subcontractor  and  making  no  provision  for  protec- 
tloD  of  owner  who  has  paid  contractor  before  notice  of  subcon- 
tractor's claim;  The  Energia,  124  Fed.  846.  holding  BalL  Wash. 
Codes,  If  69S3,  B9G4,  in  so  far  as  the7  give  Uen  on  all  vessels  for 
aonperformance  of  charter  to  carry  cargoes  from  one  port  In  State 
to  another,  is  enforceable  In  admiralty  against  foreign  veaaels; 
The  Underwriter,  119  Fe6.  74fi,  762,  holding  under  charts  whereby 
charterer  shall  pay  for  all  coal  used  no  lien  exlste  In  favor  of 
libelant,  wltb  knowledge  of  charts,  who  furnlabes  coal  in  for- 
eign port  across  river  from  home  port;  The  Robert  Dollar,  116  Fed. 
223,  applying  rule  under  Wasblngtoo  statute;  The  LIda  Fowler, 
113  Fed.  607,  holding  Federal  Admiralty  Courts  may  enforce  Uen 
created  by  Pa.  Pub.  Laws  230,  making  all  sums  due  for  pilotage  and 
penalties  Imposed  for  violation  of  Its  provisions  lieu  on  vessel 
chargeable  tlierewlth;  The  Iris,  100  Fed.  106,  holding  where  ves- 
*d  is  sold  and  atter  part  payment  of  price  Is  delivered,  under 
agreement  by  which  he  Is  aathorlzed  to  make  alterations  at  own 
expense,  purchaser  may  charge  vessel  with  Hens. 

Syl.  9  (XII,  331).  Admiralty  —  Priorities  to  funds  from  sale  of 
vessel 

Approved  in  The  St  Johns,  101  Fed.  470,  holding  Admiralty  Court 
having  fund  arising  from  sale  of  vessei  In  limitation  of  liability 
proceedings  may  determine  conflicting  claims  to  such  fund  be- 
tween owners  of  Injured  vessel  and  Insurers  who  claim  subroga- 
tion by  reason  of  having  paid  Insurance. 

Syl.  11  (XII,  332).     Declalona  binding  In  admiralty. 

Approved  In  Workman  v.  Mayor,  etc.,  of  New  York,  179  U.  S. 
562,  46  L.  321,  21  Sup.  Ct  216,  holding,  nnder  maritime  law,  city 
liable  for  n^llgence  of  its  servants  in  charge  of  fireboat  colliding 
with  end  Injuring  another  vessel  while  rusbing  to  fire;  Tbe  Fails 
of  Kettle,  114  Fed.  SfiS,  holding  where  one  of  libelants  of  foreign 
ship  is  an  American,  admiralty  will  Incidentally  hear  and  decide 
case  as  to  foreign  coUbelants. 

Dlstlngnlsbed  In  dissenting  opinion  In  Workman  v.  Mayor,  etc., 
of  New  York,  179  D.  S.  586,  45  L.  330,  21  Sup.  Ct  225,  majority 
holding  city  liable,  under  maritime  law,  for  negligence  of  its  ser- 
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Tftuta  In  cbarge  of  Oreboat  conidlng  witb  and  Injuring  anotber 
Teasel  while  nuhlng  to  flrtf. 

StL  12  (XU,  832).    Nature  of  local  mantlme  lien  for  mppllea. 

Approved  In  State  t.  Weatoll,  106  Fed.  287,  holding  -reeael  not 
liable  for  death  of  Bteredoie,  who  knowingly  remained  on  hatch 
after  beam  supporting  adjoining  hatch,  struck  while  tteing  taken 
out  by  a  steam  winch  and  ordered  additional  steam  applied  to 
tone  out  the  beam;  The  Iris,  100  Fed.  113,  holding  where  vessel 
la  sold  and  after  part  payment  of  price  Is  delivered,  under  agree- 
ment by  which  purchaser  anthorized  to  make  alterations  at  own 
expense,  purchaser  may  charge  vessel  with  Hens. 
148  U.  8.  21-31.  37  L.  350,  MOKLLA  v.  BHBEWOOD. 

SyL  4  (XII,  332).    Qaltclalm  purchaser  as  bona  Qde. 

Approved  hi  Boynton  v.  Haggart,  120  Fed.  823,  holding  bona 
Ode  purchaser  of  lands  owned  by  grantor  In  certain  Stat^  with- 
out more  definite  description,  may  avail  himself  of  registry  stat- 
ute to  estop  holders  of  real  title  under  prior  unrecorded  decree  from 
asserting  It  against  bis  title  to  all  lands  wtUch  grantor  appeared 
to  own  by  records  when  he  made  his  purchase. 

14S  U.  8.  31-49,  37  L.  3M,  UNITED  STATES  v.   CALIFOBNIA. 
ETC.,  LAND  CO. 

Syl.  2  (Xll,  333).    Equity  —  Special  defense  plea. 

Approved  In  Glberson  v.  Cook,  124  Fed.  987,  holding  Federal  court 
cannot  determine  salt  to  quiet  title  to  mining  claim,  submitted 
on  bill  and  answer,  when  bill  alleges  possession  In  complainant, 
but  answer  denies  such  allegation  and  alleges  possesBlon  In  de- 
fendant; Eveleth  t.  Southern  Cal.  By.  Co.,  123  Fed.  838,  holding 
where  proofs  sustain  averments  of  plea,  sufficiency  of  which  has 
been  previously  adjudged,  bill  must  be  dismissed;  Miller,  etc..  Lux 
V.  Richey,  123  Fed.  607,  holding  plea  may  contain  an  averment  of 
several  facts,  bnt  they  must  all  conduce  to  a  single  point  of  de- 
fense; Soderbei^  v.  Armstrong,  116  Fed.  710,  holding  filing  of 
graeral  replication  to  plea  In  bar  Is  not  an  admission  of  the  suOa- 
clfflcy  of  the  plea;  United  States  v.  Peralta,  99  Fed.  624,  holding 
where  demurrer  to  petition  which  alleged  necessity  of  certain 
action  by  court  to  enforce  prior  decree  avers  omission  of  certain 
prior  orders  which  are  omitted  In  petition,  and  pleads  such  orders 
In  bar,  demurrer  treated  as  special  plea;  Daniels  v.  Benedict,  97 
Fed.  374,  holding  complainant  by  falling  to  set  down  plea  for  ai^u- 
ment  and  by  filing  general  replication  thereto,  and  going  to  hear- 
ing on  Issue  thus  made,  admits  legal  sufficiency  of  plea,  so  that  If 
facts  pleaded  are  established,  defendant  Is  entitled  to  dismissal. 

Syl.  5  (XII,  334).    Who  Is  bona  fide  purchaser. 

Approved  In  United  States  v.  Southern  Pac.  K.  R.  Co.,  98  Fed. 
43,  holding,   under  act  of   March  2,  1896,   directing   bringing  of 
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mlti  tor  recoTer;  of  landi  erroaeouBly  patented  nnder  railroad 
snnta,  &U  tiona  flde  purcbaBera  who  bonght  Id  belief  tbat  the; 
will  obtain  good  title  from  railroad  of  lands  which  hare  been 
patmted  to  It  are  protected  whether  patents  Issued  before  or 
after  commencement  of  suit. 

S7L  6  (XII,  894).  CoucIaslTeneBS  of  declstons  on  delcEaCed 
qoeatlona. 

ApproTed  In  Bnlted  States  t.  Boutbem  Pac  R.  R.  Co.,  98  Fed. 
43.  holding,  under  act  March  2,  1896,  directing  bringing  of  sulU 
for  recoTei7  of  lands  erroneously  patented  under  railroad  grants, 
all  bona  fide  purchasers  who  bought  In  belief  tbat  they  will  ob- 
tain good  title  from  railroad  of  lands  wblcb  have  been  patented 
to  It  are  protected  whether  patents  Issued  before  or  after  com- 
mencement of  suit. 

SfL  8  (XII,  334).    Quitclaim  purchaser  —  Bona  fides  —  Successor. 

Approved  In  Boynton  t.  Haggart,  120  Fed.  823.  824,  825.  hold- 
ing subsequent  purchaser  of  lands  conveyed  to  blm  by  warranty 
deed  not  chargeable  witb  notice  of  unrecorded  decrees  by  fact 
that  some  prior  deed  in  chain  of  title  Is  quitclaim  deed. 

(XU,  333).    Ulscellaneoua. 

Cited  In  dissenting  opinion  In  ITnlted  States  v.  CallCamla,  etc.. 
Land  Co.,  192  U.  S.  362,  24  Sup.  Ct  269,  reciting  history  of  litigation'. 

148  TI.  8.  49,  37  L.  S62,  UNITED  STATES  T.  DALLES  MILITARY 
ROAD  CO. 

SyL  6  (XII,  334).  CondnslveneBB  of  decision  on  delegated  ques- 
tion. 

Approved  In  United  States  v.  Coos  Bay  Wagon  Road,  110  Fed. 
Ses,  argnenda 
148  U.  S.  HV-eO,  37  I*  SS3,  COMMERCIAL  BANE  v.  ARMSTRONG. 

SyL  1  (XII,  S35).    Agency  of  bank  collecting  for  other. 

See  note.  86  Am.  St  Rep.  789. 

SyL  2  (XII,  33S).    Indorsement  for  collection. 

See  notes,  88  Am.  SL  Rep.  78S;  77  Am.  SL  Rep.  S14. 

SyL  S  (XII,  3^).    Banks  —  Proceeds  collected  by  agent's  receiver. 

Approved  In  Richardson  t.  New  Orleans  Coffee  Co.,  102  Fed. 
788,  holding  depositor  may  recover  from  receiver  money  deposited 
in  bank  on  day  on  which  It  closed  Its  doors,  and  when  It  was 
known  by  officers  tbat  It  was  Insolvent  See  Se  Am.  St  Rep.  798, 
799,  note. 

SyL  6  (XII,  336).  Banks -~  Subagent  applying  proceeds  of  col- 
lection. 

Approved  In  Am»lcan  Ex.  Nat.  Bank  v.  Tbeummler,  1%  III. 
100,  88  Am.  St  R^  182,  62  N.  B.  936,  holding  where  bank  having 
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draft  for  collection  sent  It  to  correspondent  who  collected  It  and 
applied  proceeds  to  overdrawn  account  of  flrst  bank,  correspood- 
ent  not  liable  to  owner  where  first  bank  had  suspended  psymmt 
and  correspondent  had  no  knowledge  of  flrst  bank's  agency.  See 
SO  Am.  St  Rep.  790,  note. 

S7I.  7  (XII,  836).    rkillectlng  bank  —  Remitting  at  Intervals. 

Approved  In  Petem  Shoe  Co  v.  Mnrray,  31  Tex.  Cfv.  2G1,  71  S. 
W.  078,  holding  where  draft  sent  to  bank  for  collection  and  It 
makes  assignment  for  creditors,  turning  over  to  assignee  more 
money  than  amount  of  such  collection,  draw^  not  entitled  to  fol- 
low funds  In  bands  of  assignee. 
148  D.  B.  60-71,  37  L.  368,  MAT  v.  TENNEY. 

S7L  1  (XII,  336).    Binding  effect  of  SUte  decisions. 

Approved  In  SuUlvan  Timber  Co.  v.  City  of  Mobile,  110  Fed. 
190,  upholding  rights  of  riparian  owners  along  Mobile  river  to 
construct  wharves. 

Syl.  2  (XII,  337).    Asslgnmeat  for  creditors  or  chattel  mortgage. 

Approved  In  Annlston  Iron  &  Supply  Co.  v.  Anntston  Rolling 
MIU  Co.,  1^  Fed.  976,  holding  direct  transfer  to  creditors  wltboui 
Intervention  of  trustee  is  not  assignment  for  benefit  of  creditors, 
constituting  act  of  bankruptcy. 

148  n.  S.  71-80,  37  L.  373,  LEHNEN  v.  DICKSON. 

Syl.  1  (XII,  337).    Court's  findings  not  reviewable. 

Approved  In  Green  v.  Western  Union  Tel.  Co.,  118  Fed.  1016; 
Wolff  V.  Wells,  Fargo  &  Co.,  115  Fed.  34;  Ogden  City  v.  Weaver, 
lOS  Fed.  D66;  Consolidated  Coal  Co.  v.  Polar  Wave,  etc.,  Co.,  106 
Fed.  799;  Syracuse  Tp.  v.  Rollins,  104  Fed.  961,  and  Hughes 
(^)unty  V.  Livingston.  1(M  Fed.  320,  all  reaffirming  rule;  Bradley 
Timber  Co.  v.  White,  121  Fed.  785,  holding  where  botb  partiea 
move  for  peremptory  Instruction,  and  court  direcbi  verdict  for 
one  of  parties,  both  are  concluded  by  the  facts  found;  Interstate 
Com.  Comm.  v.  Southern  Pac.  Co.,  123  Fed.  602,  applying  prin- 
ciple to  findings  of  Interstate  commerce  commission;  Davis  v. 
Daugberty,  105  Fed.  771,  applying  rule  In  action  to  recover  amount 
of  Internal  revenue  on  brewery. 

Syl.  2  (XII.  338).    Scope  of  review  where  findings  general 

Approved  In  West  v.  East  Coast  Cedar  Co.,  113  Fed.  739,  re- 
affirming rule;  Corliss  v.  PnlaskI  County,  116  Fed.  291,  applying 
rule  in  action  on  county  railroad  aid  bonds;  l^cMaster  v.  New 
Xork  Life  Ins.  Co.,  90  Fed.  870,  applying  rule  in  action  on  life 
Insurance  policy  where  sufficiency  of  pleading  not  brought  to 
attention  of  lower  court 
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S7L  8  (XII,  338).    Agreed  sUtement  same  as  special  flndlntc. 

Approved  In  Grattan  Tp.  t.  Cbllton,  97  Fed.  ISO,  reofflrmlng  rale; 
Uatnal  Life  Ins.  Go.  v.  Kelly,  114  Fed.  271,  applying  role  In  action 
on  life  Insurance  ptdlcy;  Wilson  t.  Mercbanta'  Loan,  etc.,  Co., 
SS  Fed.  691,  applying  mle  In  action  by  national  bank  receiver 
to  recover  aaaesaments  on  abarea. 

Sjl.  5  (XII,  338).    Becital  of  testimony  not  special  finding. 

Approved  In  Wilson  v,  Uercbants'  I^an  &  T,  Co.,  183  U.  8. 
128,  48  L.  116.  22  Sup.  Ct  68,  holding  agreed  Btatement  of  fact* 
which  fs  so  defective  as  to  present,  In  addition  to  certain  ultimate  * 
facts,  other  and  evidential  facta  upon  wblcb  material  ultimate 
fict  might  have  t>eea  bat  was  not  agreed  upon,  la  not  reQulre- 
ment  with  Rev.  SUL,  If  019,  700. 

148  V.  S.  80-84,  37  L.  376,  ASTIAZARAN  T.  SANTA  EITA  MIN, 
CO. 

SyL  1  (XII,  339).    Private  rights  —  Change  of  sovereignty. 

Approted  In  Barker  v.  Harvey,  181  U.  S.  487,  43  L.  967,  21  Sop. 
Ct  682,  holding  California  Mission  Indians,  claiming  right  of  per- 
manent occupancy  tinder  Mexican  laws,  abandoned  rigbta  by  falling 
to  present  claims  to  commission  for  confirmation;  Page  v.  Pierce 
Co.,  20  Wash.  10,  64  Pac.  803,  holding  lands  of  Indian  reservation 
and  those  assigned  In  severalty,  pursuant  to  treaty,  are  exempt 
from  State  taxation  where  tbey  have  been  deeded  under  act  of 
Congress  to  purchasers  from  whom  deferred  payments  are  due. 

8yl  2  (XII,  339).    Matter  pending  In  other  tribunal. 

Approved  In  I.ocl£hart  v.  Leeds,  10  N.  Mex.  600,  63  Pac.  Ei3, 
iioldlng  bill  alleging  partnership  to  prospect  for  minerals  and  set- 
ting Qp  fraud  In  partner  In  not  having  location  recorded  so  that 
defendants  could  locate  cannot,  under  Comp.  Laws,  |  4010,  be  sus- 
tained as  bill  to  quiet  tlUe. 

Distinguished  In  Lockhart  v.  Johnson.  181  D.  S.  B24,  45  L.  984, 
!1  Sup.  Ct  668,  holding,  under  private  land  claims  act,  public 
limdi  belonging  to  United  States,  thongb  within  claimed  limits 
of  Uexlcan  grant,  became  open  to  entry  and  sale. 

1«  C.  a.  84-92,  37  L.  378,  UNITED  STATES  v.  FLETCHER. 
Bjl.  1  (XII,  340).     President's  signature  to  court-martial  sentence. 
Approved  In  In  re  Brodle,  128  Fed.  668,  670,  applying  rule  to 

^^J  Begulatlons,  par.  940,  relative  to  confinement  of  prisoners 

"""ler  sentence  of  court-martial. 
BtI.  2  (XII.  S40).    Collateral  attack  on  court-martial' s  order. 
Approved  In  Carter  v.  McClaughry,  183  U.  S.  400,  46  L.  253, 

21  Bnp.  (^  195,  upholding  order  that  embezzlement  waa  to  preju- 
dice of  good  order  and  military  discipline. 
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148  U.  B.  02-107,  87  L.  880,  ST.  LODI8  T.  WESTERN  TIiaOM  TBI.. 
CO. 

8yL  1  (XII.  340).    Rerlew  of  refnul  to  direct  r^^ct 

Approved  In  Greeo  t.  WeBtern  Dalon  Tel.  Co.,  118  Fed.  1018, 
reafflrmlnfi  mle. 

87L  2  (XII,  340).    Fixed  city  cliarge  for  poles  not  tax. 

Approved  la  Western  Union  Tel.  Co.  v.  New  Hope^  187  U,  8. 
'  427,  23  Sop.  Ct  206,  47  K  244,  apholdlng  borooKli  Ucense  ree  on 
each  pole  and  on  each  mile  or  wire  of  electric  light  tdegraph 
•  and  telephone  companlee;  City  of  Toledo  t.  Weetun  Union  T^ 
Co.,  107  Fed. '  14,  holding  Interstate  telegraph  company,  which 
accepted  provlBlona  of  Bev.  Stat,  H  D263-&2BS,  not  entitled  to 
eirect  and  maintain  llnee  over  dty  streeta  wlthont  complying  with 
city  cegnlationB  and  wlthont  permit 

SyL  4  (XII,  S41).    Rent  charge  for  use  of  atreeta  for  polea. 

Approved  in  Plattabnirg  v.  People'a  TeL  Co.,  88  Mo.  App.  S13, 
holding  city  may  charge  tdephone  company  for  nae  of  Ita  atreeta. 

Syl.  S  (XII,  341).    Federal  telegraph  franchise— Private  rights. 

Approved  In  Atlantic  &  Pacific  Tel.  Co.  y.  Philadelphia,  100  U. 
8.  16S,  23  Sup.  Ct  818,  47  K  1000,  holding  telegraph  company, 
though  engaged  in  Interstate  commerce,  may  be  compiled  to  pay 
city  license  fee  on  poles  and  wires. 

Syl.  S  (XII,  841).    Rmtal  for  excloalre  nae  of  streets. 

Approved  In  Western  Union  Tel.  Co.  t.  Pennsylvania  R.  R.  Co., 
120  Fed.  see,  holding  telegraph  company,  which  nnder  contract  for 
term  haa  maintained  Its  lines  on  railroad's  right  of  way,  acquired 
no  rights  by  its  tenancy  whlcb  would  support  condemnation  suit 

Syl.  7  (XII,  841).  Cities  —  Imposing  new  burdens  —  Constitn- 
tlonal  law. 

Approved  in  Uercantlle  Tmst  etc,  Co.  v.  Collins  Park,  etc, 
Ca,  09  Fed.  817,  holding  dty  ordinance  granting  street  railroad 
franchise,  which  Is  passed  under  authority  delegated  by  State,  Is 
Isw  of  State  within  contract  clause  of  Constitution;  Hot  Springs 
Elec.  Light  Co.  V.  Hot  Springs,  70  Aik.  303,  67  8.  W.  762,  hold- 
ing where  electrlc-lIght  company  obtained  franchise  to  erect  poles 
In  streets  for  twenty  years  and  entered  Into  lighting  contract 
with  city,  latter  cannot  require  company  to  pay  rental  for  use 
of  ground  occupied  by  poles. 
148  U.  8.  107-124,  87  L.  386,  VIRGINIA  v.  PAUL. 

Syl.  1  (XII,  342).    Federal  Jurisdiction  over  crimes  against  States. 

Approved  in  In  re  Lalng,  127  Fed.  216,  upholding  Federal  Jnris- 
dlction  to  Issue  habeas  corpus  where  Federal  officers  were  indicted 
by  State  court  for  killing  priaonu  they  wesa  seeking  to  arrest  at 
command  of  marshal. 
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S;L  8  (XII,  S42).    Bemoval  occvn  on  filing  petition. 

Ap^vved  la  Sparkman  t.  Sapreme  Couacll,  57  S.  O.  21,  83  S. 
B.  3SS,  holding  in  order  tq  remove  canae  on  gioQDdB  of  prejudice 
or  loH»l  Influence,  defendant  mnat  obtain  order  from  Ped^al  conrC 
tor  removal  and  file  It  in  State  court  and  take  from  It  a  transcript 
■nd  file  tt  In  Federal  coort 

SjL  6  (XII,  342),    No  removal  before  Indictment 

Dtsttngtilshed  In  In  re  Stranss,  126  Fed.  830,  upholding  iufflclenc7 
of  affidavit,  under  Ohio  statute,  to  Bustaln  extradition  procuedlngs. 
148  D.  B.  124-138.  87  L.  392,  UNITED  STATBS  v.  POST. 

ByL  1  (XII,  3«).    Overtime  paj  for  letter  carrlera. 

Approved  In  United  States  t.  Uoses,  126  Fed.  63,  holding  la- 
barers  or  mechanics  working  overtime  for  govemm^t  not  entitled 
to  extra  pay. 

148  U.  8.  134-142.    Not  cited. 
148  U.  8.  142-148,  87  L.  89»,  BOSENTHAL  v.  COATES. 

SyL  1  (XII,  348).    Time  to  seek  removsl. 

Approved  In  Pennsylvania  Go.  v.  Leeman,  160  Ind.  22,  66  N. 
E.  50,  holding  where  on  appeal  from  order  denying  removal  It 
appears  that  petition  for  removal  not  made  until  after  amended 
complaint  filed  after  answer,  and  original  complaint  not  In  rec- 
ord, presumed  that  complaints  are  not  so  dllTerent  as  to  authorize 
removal  at  such  time. 

SyL  2  (XII,  843).    Removal  for  local  prejudice. 

Approved  In  Holmes  v.  Southern  Ry.  Co.,  125  Fed.  302,  hold- 
ing, under  Jndlclary  act  of  1S88,  I  2,  any  one  defendant  who  Is 
dtixen  of  another  State,  though  Joined  with  citizen  of  same  State 
as  plaintiff,  may  remove  for  local  prejudice,  though  no  separable 
controversy  ezleta. 
148  U.  S.  148-162.  Not  dted. 
148  U.  8.  162-166,  37  L  406,  IN  RE  SCHNEIDER. 

ByL   1  (XII,  343).    Habeas  corpus  —  Overmllng  challenges  tor 

See  87  Am.  8t  Rep.  188,  note, 
148  U.  S.  167-172.    Not  cited. 
148  D.  8.  172-185,  37  L.  410,  UARX  v.  HADTHOBN. 

SyL  1  (XII,  344).    Tax  sale  must  follow  statute. 

Approved  In  Eaton  v.  Bennett,  10  N.  Dak.  349,  87  N.  W.  189, 
bolding  no  valid  tax  can  be  extended  against  property  where  re- 
torn  of  assessment  has  not  annexed  thereto  affidavit  required  by 
Comp.  Laws  1887,  |  1551. 
ToL  III  — 22 
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87L  4  (XII,  S44).    ConcIuBlveneaB  of  tax  deed. 

Approved  In  Tnrpln  t.  Lemon.  187  U.  8.  S9,  23  Bop.  Ct  23,  47 
U  74,  npboldlng  W.  Vl  Acts  1882.  cbap.  130.  relative  to  sale  of 
land  for  unpaid  taxes;  Carey  t.  Carney,  lOB  La.  83,  33  So.  91,  hold- 
ing wbere  origlaal  owim  remains  In  actual  coriKiral  possession 
of  propwty,  bolder  of  tax  title  onder  iDvalld  sale  doea  not  get 
preacrlptlve  title  by  limitation;  Denver  v.  Corow^,  10  N.  Dak. 
130,  8S  N,  W.  231,  bolding  tax  sale  void  for  failure  to  give  proper 
notice  of  sale  as  required  by  Rev.  Codes,  |  1255;  Staeeta  f.  Palue. 
10  N.  Dak.  lOa,  86  N.  W.  110,  bolding  asBessment  void  for  de- 
fe<:tlve  description  of  land;  Tax  Title  Cases,  105  Tenn.  253,  SO  S. 
W.  261,  bolding  without  due  cartlflcatlon  of  list  of  lands  struck 
off  to  State  treaanrer  at  tax  sales  no  title  passea. 

SyL  6  (XII,  346).    Names — Idem  sonans. 

Distinguished  hi  Green  v.  Meyers,  98  Mo.  App.  443,  T2  S.  W. 
129,  bolting  Judgment  abstracted  agaiaat  "  K  O."  la  sufficient  notice 
of  the  full  Christian  name  "  Eleanor  G." 
148  V.  S.  186-lM,  37  L.  415,  UNITED  STATES  v,  ALEXANDER. 

Syl.  1  (XII,  345).    Intermptlou  of  use  of  property  as  taking. 

Approved  In  Lowndes  v.  United  States,  105  Fed.  839,  holding 
government  diverting  stream  In  Imptovemeitt  of  navigation  must 
compensate  riparian  owners  who  for  ovtt  100  yean  have  used 
waters  to  flood  rice  plantation. 

tjyl.  2  (XII,  345).  Government's  liability  for  incidental  destruc- 
tion. 

See  86  Am.  St  Rep.  803.  notSh 
148  V.  S.  198.    Not  cited. 
148  U.  S.  197-214.  37  L.  419,  PETTIBONB  T.  UNITED  STATES. 

SyL  2  (XII,  346).    Indictment  must  state  necessary  facta. 

Approved  In  United  States  v.  Greene,  100  Fed.  947,  reaffirming 
rule;  Dalton  v.  United  Stfttes,  127  Fed.  646,  applying  rule  to  In- 
dictment,  under  Rev.  Stat.,  |  5480,  for  using  mails  to  defraud; 
M'Kenna  v.  United  States,  127  Fed.  91,  holding  void  indictment, 
under  Rev.  Stat,  |  5508,  punishing  conspiracy  to  Intimidate  any 
citizen  In  free  exercise  of  constitutional  rights  or  privileges,  which 
fails  to  state  what  particular  right  or  privilege  la  meant;  United 
States  V.  M'Leod,  119  Fed.  419,  holding  asHanlt  on  United  States 
commissioner  who  some  months  prior  thereto  bad  held  defend- 
nnt  to  answer  in  criminal  case  Is  not  within  Rev.  Stat,  i  5399; 
Kltselman  v.  Kokomo  Fence  Macb.  Co.,  109  Fed.  642,  applying 
rule  to  indictment,  under  Rev.  Stat,  i  5480,  for  using  malls  to 
defrand;  Salla  v.  United  States,  104  Fed.  545,  546,  holding  Insuf- 
Qclent,  under  Rev.  Stat,  g  3905,  Indictment  charging  defendants 
with  conspiring  "to  unlawfully,  willfully  and  knowingly  ".  delay 
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■Dd  obatrnct  pasBsge  of  railway  car,  wblch  said  car  was  then  and 
tbere  carrying  and  tranaportlDg  mails  of  United  States;  Bonks 
T.  State,  167  Ind.  197,  60  N.  B.  1089,  boldlng  Information  for  at- 
tempting to  bribe  one  who  had  previously  been  designated  as 
an  election  officer  must  show  by  whom  alleged  officer  was  desig- 
nated for  appointment;  dissenting  opinion  In  RIeger  y.  United 
States,  107  Fed.  934,  majority  holding  Indictment  for  willful  mis- 
appropriation of  funds  of  national  bank,  under  Rev.  Stat,  i  3209, 
alleged  to  have  been  committed  by  discounting  uotes,  sustained 
by  proof  that  defendant  bank  president,  without  Icnowledge  of 
directors,  discounted  note  wlilch  he  knew  to  be  worthless,  and 
credited  proceeds  to  maker. 

Dlatlogulehed  In  United  States  v.  Greene.  115  Fed.  353,  holding 
Indictment  for  conspiracy  to  defraud  government  by  presentation 
of  fraudulent  claims  need  not  specif;  particulars  In  wblch  sucb 
claims  were  fraudulent 

8yl.  4  (XII,  346).    Conspiracy  defined. 

Approved  In  dissenting  opinion  In  Wright  v.  United  States,  108 
Fed.  814,  majority  upholding  Indictment  for  conspiracy,  under 
Rev.  Stat.,  |  5440,  charging  that  defendants  "  unlawfully  did 
conspire  to  defraud  the  United  States,"  followed  by  statement  of 
nature  and  object  of  conspiracy  and  the  acts  done  to  affect  Its 
object 

SyL  5  (XII,  34G).    Indictment  for  conspiracy  must  show  purpose. 

Approved  In  Conrad  r.  United  States,  127  Fed.  800,  holding  In- 
dictment for  Conspiracy  to  obstruct  malls  In  violation  of  Rev. 
Stat,  I  3095,  must  allege  that  defendants  conspired  to  "  knowingly 
>nd  willfully  "  obstruct  the  malls. 

148  D.  8.  214-222,  37  L.  426,  PAS8AVANT  V.  UNITED  STATES. 
(XII.  347).    Miscellaneous. 

Cited  In  Helwig  v.  United  States,  188  U.  S.  619,  23  Sup.  Ct  432, 
4?  L.  619,  arguendo. 

148  D.  S.  222-228,  87  L.  429,  IN  RE  SANBORN. 
8yl.  2  (XII,  348).    Imposing  nonjudicial  Functions  on  courts. 
Approved  in  South  Dakota  v.  North  Carolina.  192  U.  S.  320,  24 
Snp.  Ct  276,   upholding   Supreme   Court's   Jurisdiction    In    action 
by  one  State  against  another  for  foreclosure  and  sale  of  security 
tor  debt 
Syl.  4  (XII,  348).    Floallty  of  Court  of  Claims'  decision. 
Approved  In   District  of  Columbia  v.   Eslln,  183  U.  S.  66,  46  L. 
8B.  22  Sup.  Ct  18,  denying  Jurisdiction  to  review  decision  of  Court 
of  Claims  against  District  of  Columbia  where  pending  appeal  act 
oC  Jnne  16, 1880,  waa  repealed. 
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148  D.  S.  228-244,  ST  J,.  432,  OAINBS  t.  BUOO. 

SiyL  1  (ZII,  348>.    Discretion  of  lower  court  aa  to  msndate. 

Approved  tn  Mnrpby  T.  Utter,  186  D.  S.  99,  46  L.  1074,  22  Sup. 
CL  777,  reafflrmlnK  mle;  White  ».  Bruce,  109  Fed.  864,  holding 
wh»e  msndate  from  Olrcult  Court  command!  execution  Circuit 
Court  cannot  entertain  defense  there  sought  to  be  set  up.  based  on 
InraUdity  of  original  Judgment;  Koonce  t.  Doollttle,  48  W.  Ta.  S9S, 
37  S.  E.  646,  holding  mandamus  lies  to  compel  circuit  Judge  or 
court  to  comply  with  appellate  mandate. 

S7I.  4  (XII,  848).  Proceedings  In  lower  court  on  reversal  In 
part 

Approved  In  Balelgfa  t.  First  Judicial  Diet  Court,  24  Mont  313, 
61  Pac.  994,  holding  where  District  Court  erroneons];  struck  from 
flies  contest  of  wlU,  on  ground  that  It  was  Inadmissible,  because 
of  former  contest  which  had  been  dismissed  as  hot  stating  ground 
of  contest  mandamus  Ilea  to  compel  court  to  take  Jurisdiction. 

87L  B  (XII,  349).    Appeal  — Mandate. 

Approved  In  State  v,  Barl>ridge,  41  Fla.  460,  26  So.  1019,  hold- 
ing mandamus  does  not  He  to  set  aside  Interlocutory  decree  In 
equity  suit  whereby  order  of  publication  and  publication  thereon 
and  service  on  nonresident  defendant  admin  latratrlx  sought  thereby 
are  set  aald& 

SyL  6  (XII,  349).  Mandamus  to  correct  erroneous  construction 
of  mandate. 

Approved  hi  Illinois  v.  Illinois  a  B.  Co.,  184  D.  S.  92,  40  L. 
447,  22  Sup.  Ct  806,  holding  on  second  appeal  only  errors  not  con- 
sidered on  first  appeal  are  noticed;  The  Union  Steamboat  Ca,  178  U. 
S.  319,  44  L.  loss,  20  Sup.  Ct  90e,  refusing  mandamus  in  collision 
case  where  Snpreme  Court  directed  decree  dividing  damages  between 
two  vessels  and  allowing  owners  of  cargo  of  one  vessd  full  re- 
covery against  other  vessel,  and  lower  vessel  refused  to  allow 
latter  vessel  to  recoup  against  other  one-iialf  damages  to  cargo; 
Buckl,  etc..  Lumber  Co.  v.  Atlantic  Lumber  Co.,  128  Fed.  343, 
holding  where  mandate  directed  award  of  new  trial  and  Issuance 
of  execution  for  costs  on  appeal,  and  lower  court  granted  stay 
of  execution,  mandamus  lies  to  set  aside  stay  and  proceed  with 
new  trial;  Southern  BIdg.,  etc.,  Assn.  v.  Carey,  117  Fed.  328, 
holding  Circuit  Court  cannot  refuae  to  allow  appeal  on  ground 
that  decree  sought  to  be  appealed  from  waB  entered  on  a  man- 
date from  the  Circuit  Court  of  Appeals;  Warren  v.  Boblnson,  21* 
Utah,  444,  61  Pac.  30,  holding  where  nonsuit  Is  set  aside  on  ap- 
peal and  cause  remanded  wltb  directions  to  proceed  In  sccordance 
with  opinion,  and  neither  opinion  nor  mandate  requires  trial  de 
novo,  court  may  proceed  with  trial  In  same  manner  aa  if  uo  non- 
suit bad  been  entered. 
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M8  D.  B.  24B-2BB.  37  L.  438,  HUME  t.  BOWIH. 

8yL  1  (XII,  848).    Appeal  —  Vacation  of  new  trlaL 

Approved  in  Macfarland  t.  Brown,  187  U.  S.  244,  23  Sup.  Ot. 
107,  47  L.  161,  holdlntr  decree  ot  Court  of  Appeals  of  District  of 
Colombia,  rererslng  order  In  condemnaUou  proceedlnfca  and  re- 
manding for  Curtlier  proceedings,  Is  not  final  Jndgment  reviewable 
In  Sapreme  Gonrt;  Blctaardson'a  Gnardlanablp;  89  Or.  254,  84 
Pic.  393,  balding  order  of  Conntr  Court  reqnking  guardian  to 
acconnt  with  ward  made  after  gnardlan  taas  been  released  on 
ward  attaining  majority  is  appealable. 

S7I.  2  (XII,  SCO),    eettllng  exceptions  after  term. 

Approved  In  Western  Dredging,  etc,  Co.  v.  Heldmaler,  116  Fed. 
182,  holding  wbere  cause  tried  before  Judge  of  anotber  district, 
and  at  termination  of  time  allowed  for  signing  bill  of  exceptions 
trial  Judge  was  absent  and  bill  signed  by  Judge  of  district,  and 
It  was  afterward  suppressed  hj  appellate  court,  trial  Judge  at 
rabsequait  term  could  sign  bill  nunc  pro  tunc. 

BjL  3  (XII,  3G0).    New  trial  wbere  exceptions  not  settled. 

Approved  In  Tubman  v,  Baltimore,  etc.,  B.  R.  Co.,  190  C  8. 
39,  23  Sop.  Gt  778,  47  L.  B47,  boldlng  Judgment  dismissing  case 
lor  want  of  prosecution  cannot,  in  abaence  of  fraud,  be  set  aside 
on  application  made  after  close  of  term  at  whicb  entered. 

87L  4  (XII,  S60).  New  trial  — Lobs  ot  bill  of  exceptions  —  Deatb 
of  Judge. 

Approved  in  Manning  v.  German  Ins.  Co.,  107  Fed.  64,  holding 
order  for  new  trial  wbere  application  made  In  due  time  is  proper 
remedy  for  Incapacity  of  Judge  wbo  tried  case  to  settle  and  sign 
bUl  of  exceptions;  Spinney  t.  Halllday,  116  Iowa,  423,  88  N.  W. 
940,  boldlng  where  shorthand  notes  of  evidence  were  taken  b^ 
tbe  assistant  offlclal  reporter,  a  certification  of  the  loagband  ex- 
lenston  by  tbe  offlclal  reporter  Is  not  compliance  with  Code,  |  8749, 
reqnlrlng  evidence  to  be  taken  by  one  appointed  by  Judge  and 
report  certified  by  such  reitorter. 

8yL  S  {XII,  350).    Prolonging  term  for  settlement  of  ncceptions. 

Approved  in  Dees  t.  State,  78  MIsa.  250,  28  80.  SCO,  holding, 
tuder  Code,  |  DI2,  where  special  term  not  limited  in  call.  It  may 
continue  In  session  so  long  as  business  requires,  without  reference 
to  length  of  regular  terms  fixed  by  law. 
148  0.  a.  255-261,  37  L.  441,  PBNN8ILVANIA  CO.  T.  SENDEE. 

ByL  3  (XII,  361).    Bemovai  by  filing  peUtlon  in  State  court 

Approved  in  Sparkman  v.  Supreme  Conncll,  67  S.  C.  20,  36  S.  E. 
392,  holding  In  order  to  remove  cause  on  ground  of  local  prejudice, 
defendant  mast  obtain  order  from  Federal  court  for  removal,  file 
order  in  State  court,  and  talie  from  It  a  transcript  and  Ola  it  In 
Federal  court. 
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148  U.  S.  262-266,  37  L.  443,  HOHORST  T.  HAMBURG,  ETG. 
PACKET  CO. 

87L  1  (Xll,  351).    Appeal  —  DlBinlssa]  aa  to  one  defendant. 

Approved  In  Menge  t.  Wairlner,  120  Fed.  817.  and  Cannlcbael  t. 
Texarkana,  116  Fed.  846,  817.  both  boldlng  decree  dismissing  de- 
fendants wbo  are  cbaiged  to  be  Jointly  liable  wltb  otber  defend- 
ants la  not  final  appealable  decree. 

SyL  2  (XII,  351).     No  appeal  until  wbole  controversy  settled. 

Approved  In  Dowagtac  Mfg.  Co.  v.  Superior  Drill  Co.,  115  Fed. 
8D0,  reaffirming  rule. 

B7I.  3  (XII,  351).    Finality  of  decree — Separable  parties. 

Distinguished  in  Hooven,  etc.,  Co.  t.  John  Featberstone's  Sons, 
111  Fed.  85,  holding  decree  in  suit  to  enforce  mechanic's  lien  that 
complainant  take  nothing  and  that  It  Is  entitled  to  no  lien  against 
certain  defendant  ia  appealable  by  complainant,  though  another 
necessary  party  who  was  never  served  and  never  appeared  was 
named  In  petition  and  summons  as  a  defendant 
148  V.  8.  266-270,  37  L.  445.  C0LDMBU8  WATCH  CO.  t.  EOB- 
BINS. 

Syl.  1  (XII,  302).    Sufficiency  of  certificate  of  division. 

Approved  In  Felsenbeld  v.  Dnited  Statea,  ISa  D.  S.  134,  46  L. 
1089,  22  Sup.  Ct,  743,  holding  certificate  of  dlTlelon  must  present 
distinct  proposition  of  Inw;  G^ermau  Ins.  Co.  v.  Heame,  118  Fed. 
135,  holding  Circuit  Court  of  Appeals  cannot  certify  question  of 
law  to  Supreme  Court  on  motion  of  party  unless  Judges  consider 
sucb  question  doutjtful. 
148  U.  S.  270-292,  37  L.  447.  HUBBE  T.  NELSON  MFG.  CO. 

Syl.  1  (XII,  352).    Patent  after  lapse  of  foreign  patent 

Distinguished  In  Soclete  Anonyme,  etc.  v.  General  Electric  Co., 
97  Fed,  805,  holding  provisional  foreign  patent  which  merely 
secures  applicant  against  effects  of  publication  for  three  years  and 
entltlea  him  to  definitive  patent  on  making  certain  proofs  wltbin 
that  time  does  not  affect  subsequent  American  patent  for  aanie 
Invention  under  Rev.  Stat,  |  4887. 

148  U.  S.  293-300,  37  L.  454,  WASATCH  MIN.  CO.  T.  CRESCENT 
MIN.  CO. 

Syl.  4  (XII,  353).    Objection  Tor  variance  too  late  on  appeaL 

Approved  in  Paanban  Sugar  Plantation  Co.  v.  Palapala,  127  Fed. 
022,  holding  where  in  admiralty  salt  in  personam  defendant  made 
no  objection  tbat  by  reason  of  plaintiff's  minority  be  cannot  sue 
alone,  objection  cannot  be  first  raised  on  appeal;  Tbe  McCall  Co.  v. 
Jennlnps,  20  Utah,  464,  78  Pac.  640,  applying  rule  In  action  for 
balance  of  purchase  price  of  goods  sold;  Jennings  v.  Pratt,  19  Dtab, 
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133,  50  Poc  S62,  holding  objections  to  eufflclenc7  of  pleadings  will 
QOt  for  flTBt  time  be  considered  on  appeal  In  determining  question 
of  nonsuit 
US  U.  S.  301-Sll,  37  li.  4GS,  CAMERON  t.  UNITED  STATES. 

Sj-l.  S  (XII,  SS3).    Defense  to  ejectment  from  public  lands. 

Approved  in  Tldwell  t.  Chlricahna  Cattle  Co.  (Ariz.),  53  Pac.  190, 
holding  under  act  Congress  February  25,  18S3,  relative  to  unlav- 
fnl  Inclosnre  of  public  lands,  defendant  In  ejectment  could  not 
make  lawful  entry  on  tract  less  than  IGO  acres  which  had  been 
Inclosed  by  tbe  original  settler,  as  Incident  to  his  settlement,  all 
of  which  was  In  actual  use  and  held  by  plalntltT  under  record  con- 
veyances from  original  settler  and  bis  grantees. 

8yl.  4  (XII,  353).    Color  of  title—  Ejectment  from  public  lands. 

Approved  In  Scbrlmpsber  v.  Stockton,  183  D.  S.  298,  46  L.  206. 
22  Sup.  Ct.  Ill,  holding  deed  valid  on  face  made  by  one  having 
title  to  land  when  received  by  one  bona  flde  purchaser  Is  color  of 
title;  United  States  v.  Green,  183  U.  8.  270.  46  L.  9Ce,  22  Sup.  Ct, 
64E,  arguendo.  '  See  88  Am.  St.  Eep.  7t»3,  706,  notes. 

8yl.  5  (XII,  353).    Adverse  possession  —  Color  of  title. 

See  88  Am.  BL  Rep.  710,  note. 

(XII,  353).     Miscellaneous. 

Cited  In  Oregon,  etc..  R.  R.  Co.  v.  United  States,  190  U.  B.  1S9,  23 
Sap.  Ct  879,  47  L.  1013,  to  point  that  railroad  grant  does  not  attach 
to  lands  which  at  time  of  definite  location  of  land  have  been  sold. 
pr»«mpted  or  res^red  or  otherwise  disposed  of  for  any  purpose. 
148  U.  S.  312-345.  37  L.  463,  MONONGAHELA  NAV.  CO.  v. 
UNITED  STATES. 

SyL  1  (XII,  354).    Eminent  domain  —  Necessity  for  compensation. 

Approved  In  Richmond,  etc.,  R.  R.  t.  Chamblin,  100  Va.  405,  41 
B.  E.  751,  holding  m  condemnation  proceedings  injury  to  access 
and  Increase  of  difficulty  and  costs  of  handling  freight  on  residue 
of  land  are  proper  elements  of  damage  to  be  considered. 

SyL  2  (XII,  364).  Eminent  doman  —  Compensation  besides 
ben  eat 

Approved  In  Postal  Tel.,  etc.,  Co.  v.  Chicago,  etc.,  R.  R.  Co.,  30 
lad.  App.  002,  60  N.  B.  921.  holding  telegraph  company  may  ac- 
qnlre  right  of  way  for  Ita  lines  over  and  along  right  of  way  of  rail' 
road  when  such  use  will  not  materially  interfere  with  use  for 
which  land  was  originally  condemned  by  railroad. 

ByL  3  (XII,  354).  Compenaatlon  In  condemnation  la  Judicial 
qaestlon. 

Approved  In  United  States  v.  Honolulu  Plantation  Co.,  122  Fed. 
S8i.  holding  In  proceedings  to  condemn  portion  of  tract  of  land, 
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taking  of  whldi  did  not  affect  tbe  valne  of  remainder,  evidence  of 
value  of  Improvementa  of  remainder  Is  laadmlaslble;  NewbnrTport 
Water  Co.  v.  City  of  NevrbnrTport,  103  Fed.  686.  upholding  Massa- 
cboaetts  acts  authorizing  city  to  bnlld  own  water-worlu,  and  oblig- 
ing city  to  pnrctaase  works  of  water  company  having  francblee 
at  price  fixed  by  appraisers;  Kennebec  Water  DIst.  v.  WaterrlUe, 
97  Me.  214,  217,  M  AtL  18.  19,  determining  value  of  plant  of  water 
company  sought  to  be  tak^i  by  eminent  domain. 

SyL  4  (XII,  SS9).  Eminent  domain  —  Dam  —  Elaraluga  and 
franchise. 

Approved  m  Spring  Valley  Water-Works  v.  San  Francisco,  124 
Fed.  601,  holding  In  determining  reasonableness  of  rates  to  be 
charged  by  water  company,  amount  and  value  of  bonds  and  stock 
of  corporation.  If  not  In  excess  of  real  value  of  property,  may  be 
considered;  Kennebec  Water  Dlst  v.  Waterrllle,  97  Me.  202,  208, 
54  Atl.  IS,  16,  determining  value  of  water  plant  sought  to  be  taken 
by  eminent  domain. 

SyU  6  (XII,  3Ki).    Congressional  authority  over  navigable  rivers. 

Approved  In  United  States  v.  Lynch,  188  V.  S.  471,  23  Sup.  Ct 
357,  47  L.  549,  holding  government  diverting  stream  In  Improvement 
of  navigation  muBt  compensate  riparian  owners  who  have  for  over 
100  years  used  waters  to  flood  rice  plsntatlons;  Dowues  v.  BIdwdl, 
182  U.  S.  2S9,  4S  U  1107,  21  Sup.  Ct  788,  holding  merchandise 
brought  from  Porto  Rlco  since  passage  of  Foraker  act  la  not  ex- 
empt from  duty;  Palrbauk  v.  United  States,  181  U.  S.  300,  45  L. 
869,  21  Sup.  Ct  655,  holding  void,  as  tax  on  exports,  30  SUt  448, 
Imposing  stamp  tax  on  foreign  bill  of  lading;  United  States  v. 
Belllngham  Bay  Boom  Co.,  170  U.  S.  216,  44  L.  441,  20  Sup.  Ct.  34S, 
holding  log  boom  which  completely  blocks  channel  of  navigable 
river,  not  being  authorized  by  1  Hill  Wash.  BtsL,  1  1592,  not  ex- 
empt from  prohibition  of  river  and  harbor  act  of  1890,  |  10;  dissent- 
ing opinion  In  Scranton  v.  Wheeler,  179  U.  a  184,  4B  L.  145,  21 
Snp.  Ct.  66,  majority  holding  where  government  pier  erected  on 
submerged  lands  In  front  of  lands  of  riparian  owner  permanently 
destroys  owner's  access  to  navigable  water,  he  Is  not  entitled  to 
compensation. 

SyL  7  (Xtl,  365).    Franchise  to  Uke  tolls  vested  right 

Approved  la  Gulf  &  Ship  Island  R.  R.  Co.  v.  Hewes,  18S  U.  8. 
77,  46  L.  91,  22  Sup.  Ct  30,  holding  privilege  tax  upon  a  railroad  coi^ 
poratlon  Is  a  tax  on  property;  Davenport  v.  Bufflngton,  97  Fed.  238, 
holding  Cherokee  Nation  which  dedicates  land  within  town  site  for 
park  purposes  cannot  revoke  such  dedication  and  sell  land  after 
town  settled;  dissenting  opinion  In  Pickens  v.  Coal  Riv.  Boom,  etc., 
Co.,  61  W.  Ta.  464,  466,  90  Am.  St  Rep.  828,  41  8.  E.  403,  404,  ma- 
jority holding  erection  of  boom  In  close  proximity  to  mlU  without 
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consent  of  owner  thereof,  n  aa  to  Impede  flow  ot  vater.  creates 
nnlunce  rendering  owner  liable  to  mlUowner  for  damagea.  Bee  90 
Am.  Bt  Rep.  828,  note. 

BfL  g  (XII,  SSS).    Taking  lock  la  taking  franchise  for  tolls. 

Approved  In  ficranton  t.  Wbeeler,  178  TT.  S.  ISG,  4S  L.  184,  21 
Sop.  CL  54,  holding  whae  government  pier  erected  on  submerged 
land  In  front  of  lands  of  riparian  owner  permanently  destroys 
aecees  to  nerlgaMe  water,  be  la  not  entitled  to  compensation; 
Spring  Val  Water-Works  t.  Ban  Francisco,  124  Fed.  694,  holding, 
la  determining  reasonableness  of  rates  to  be  charged  by  water 
company,  amount  and  value  of  bonds  and  stock  of  corporation.  If 
not  In  excess  of  real  ralae  of  property,  may  be  considered;  Ken- 
nebec Water  Dlat  v.  WatervlUe,  97  Me.  213,  S4  Atl.  17,  determin- 
ing THiae  of  water  plant  sought  to  be  taken  by  eminent  domain. 
1*8  U.  S.  345-369,  87  L.  476,  AHKENT  r,  CLARK. 

&7L  8  (XII,  306).    Replication  departing  from  complaint 

Approved  In  Crown  Cycle  Co.  v.  Brown,  39  Or.  288,  64  Pac.  462, 
tiolding  where  action  Is  brought  to  recover  value  of  goods  sold  and 
ddivered,  and  defendant  pleads  that  they  were  purchased  under  a 
special  contract,  by  terms  of  which  price  Is  not  due,  reply  alleging 
that  special  contract  was  procured  through  fraud  Is  not  departure. 

SfL  4  (XII,  356).  Objection  as  to  variance  between  complaint 
and  r^llcatlon. 

Approved  In  Psttllo  v.  Allen  West  Commission  Co.,  108  Fed.  731, 
upholding  sufflclency  of  complaint  In  action  on  account  stated. 

SyL  6  (XII,  356).    Title  of  assignee  of  unpaid  railroad  land. 

Dtetlngulsbed  In  Toltec  Ranch  Co.  v.  Cook,  191  D.  S.  638,  639, 
bolding  adverse  possesBlon  under  claim  of  right  for  period  pre- 
Krtbed  by  Utah  statute,  after  act  granting  land  and  before  Issuance 
of  patent  to  railroad  for  part  of  Its  land  grant  within  that  State 
iDd  not  within  Its  right  of  way,  prevails  against  patent. 
148  D.  S.  360-371.  37  L.  480,  JOHNSTON  v.  STANDARD  MIN.  CO. 

Sfl.  1  (XII,  357).    Laches  —  Failure  to  demand  reconveyance. 

Approved  In  Homer  v.  Lowe,  159  Ind.  411,  64  N.  E.  220,  bold- 
IDC  defendant  In  action  on  note  which  be  gave  to  plaintiff  In  con- 
tUeratlon  of  delivery  of  deeds  which  plaintiff  held  as  security  tor 
third  party's  debt  cannot,  after  fifteen  years'  delay,  defMid  on 
ironnd  that  deeds  did  not  Include  all  lands  Intended  to  be  conveyed 
where  he  never  offered  to  reconvey. 

BiL  3  (XII,  3S7).    Laches  —  InsUtntlon  of  suit 

Approved  in  O'BHen  v.  Wheelock.  184  U.  8.  482,  46  L.  662,  22 
Snp.  Ct  366,  reaffirming  rule;  Coleman  v.  Akers,  87  Minn.  4H  92 

^'-  V.  408,  bolding  plaintiff  wba  neglects  to  enter  default  Jndg- 
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meat  for  nearly  elgnt  years  after  service  of  sammons  upon  defend- 
ant la  not  sntBcIentlj  diligent 

Syl.  4  (XII,  397).    Laches  —  Knowledge  obtainable  by  Inqnlry. 

Approved  in  Darnold  t.  Simpson,  114  Fed.  3T0.  botding  mere  fact 
Uiat  debtor  concealed  frandnlent  condnct,  and.  tbat  creditors  knew 
nothing  of  situation  until  short  time  before  bringing  action,  doeB 
not  take  case  ont  of  Statute  of  Llmltatlona,  where  diligence  would 
have  enabled  creditors  to  secure  the  property  la  payment  of  their 
debts. 

Syl.  6  (XII,  3SS).    State  claims  to  property  of  uncertain  value. 

Approved  In  Kessler  v.  Ensley  Co.,  123  Fed.  567.  holding  fonr 
years'  delay  by  stockholders  seeking  to  set  aside  corporation's  con- 
veyance for  fraud  on  part  of  grantee  not  excused  by  general  allegS' 
tlon  of  tack  of  knowledge  without  showing  that  Inquiry  made  prior 
to  aBcertalnment  and  where  means  of  knowledge  was  accessible; 
ManUe  v.  Speculator  Mln.  Co.,  27  Moat.  478,  71  Pac.  667,  denying 
plalntltTs  right  to  restrain  defendant  from  working  mine  barred  by 
laches;  Hatch  v.  Lucky  BiU  Mln.  Co.,  25  Utah,  418,  71  Pac.  868, 
holding  stockholders  of  mining  corporation  whose  stock  has  been 
sold  under  void  assessments,  who  with  full  knowledge  make  no 
objection  for  more  than  ten  months  after  last  sale,  are  estopped, 
as  against  innocent  purchasers,  from  setting  up  Invalidity  of  Bal& 
148  n.  S.  372-388.  37  L.  486.  AMERICAN  CON8TEDCXION  CO.  T. 
JACKSONVILLE.  ETC.,  ET. 

Syl.  2  (XII,  358).  Appeal  —  Interlocutory  order  on  receivership 
or  Injunction. 

Approved  In  Helnze  v.  Butte,  etc.,  Mln.  Co.,  107  Fed.  168,  deify- 
ing appeal  from  order  dismissing  application  to  set  aside  ordM 
enjoining  applicant  from  Interfering  with  receiver's  possession. 

Syl.  3  (XII,  358).    Mandamus  not  used  to  review. 

Approved  in  In  re  Key,  180  U.  S.  85,  23  Sup.  Ct  624,  47  L  721, 
refusing  mandamus  to  Court  of  Appeals  of  District  of  Columbia  to 
reinstate  cause  dismissed  on  appeal;  In  re  Grossmayer,  177  U.  8. 
49,  44  L.  666,  20  Sup.  Ct.  530,  holding  where  Circuit  Court,  after 
sufficient  service  on  defendant,  erroneously  declines  to  take  Juris- 
diction, mandamus  lies  to  compel  it  to  proceed  to  determination; 
Kimberlln  v.  Commission  to  Five  Civilized  Tribes,  104  Fed.  655, 
holding  mandamus  does  not  lie  to  compel  commission  of  Bve  civil- 
ized tribes  to  enroll  woman  as  citizen. 

Syl.  8  (XII,  360).    Certiorari  to  review  Circuit  Court  of  Appeals. 

Approved  In  White  v.  Bruce,  109  Fed,  364.  reaffirming  rule; 
Motes  V.  United  States,  178  U.  S.  466,  44  L.  1153,  20  Snp,  Ct  09G, 
holding,  under  Judiciary  act  of  ISftl,  any  criminal  cose  Involving 
construction  or  application  of  Constitution  con  be  brought  up 
directly  from  Circuit  Court 
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148  U.  S.  3SS,  37  I*   493,   WOLFE  t.  HARTFORD  LIFE,   ETC., 
INS.  CO. 

8;L  1  (XII,  saO).  jUIegatlon  of  residence  Inanfflclent  to  Bbow 
clUzeiublp. 

Approved  In  Corel  ▼.  Cblcago,  etc.,  Ry.  Co.,  123  Fed.  454,  bolding 
wbere  nnmarrled  man,  living  In  Mlasourl  with  mother,  filed  on  borne- 
itefld  claim  In  Oklahoma,  wbloh  at  end  of  fonrteen  months  be 
tvoTed  up  and  sold,  and  where  he  had  built  cabin  on  place  and 
nude  Bereral  short  trips  there,  he  had  no  such  domicile  In  Oklahoma 
u  deprived  Federal  court  In  Missouri  of  action  against  foreign  cor- 
poration; Llttell  v.  Erie  B.  R.  Co.,  105  Fed.  538,  upholding  suffldency 
of  allegation  that  plaintiff  Is  citizen  of  United  States  and  an  actual 
TNldent  of  a  State  named;  In  re  Flotke,  104  Fed.  967,  holding  where 
Jurisdiction  of  Bankruptcy  Conrt  rests  solely  on  allegation  that 
bankrupt  had  place  of  business  In,  district  within  preceding  six 
months,  and  that  It  appears  that  she  made  assignment  under  State 
laws  four  mouths  prior  to  petJClon,  It  cannot  be  assumed  that 
assignee  continued  t^uslness  for  more  than  one  month  thereafter. 
148  D.  S.  390,  391.  Not  cited. 
148  C.  S.  391.  382,  37  L.  494,  NORTHERN  PAC.  E.  R.  v.  WALEBB. 

SfL  1  (XII,  361).    Injunction  against  tax  sales  —  Amount 

Approved  In  McDanlel  T.  Traylor,  123  Fed.  339,  denying  Circuit 
Court's  Jurisdiction  over  suit  by  heirs  to  Bet  aside  probate  Judgments 
against  estate  as  fraudulent,  where  no  one  of  Judgments  exceeded 
K.O00.  and  defendants  not  alleged  to  be  Jointly  liable. 

Distinguished  In  Hutchinson  v.  Beckman,  1X8  Fed.  403,  uphold- 
log  Federal  court's  Jurisdiction  of  suit  to  enjoin  enforcement  of  Il- 
legal license  tax  Imposed  on  business,  and  enforced  by  dally  arrest 
ol  employees,  which  alleges  direct  loss  resulting  from  sucb  inter- 
ference of  over  <2,000. 
148  D.  8.  393-397,  37  L.  490,  BARNUM  v.  OEOLONA. 

Syl.  1  (XII,  361).    Length  of  Ume  of  municipal  bonds. 

Approved  In  Campbellsvllle  Lumber  Co.  v.  Hubbert,  112  Fed. 
724,  72Q,  holding,  under  Ey.  act  February  27,  1882,  antborlzlng 
Mart  In  which  Judgment  is  recovered  on  Tajlor  coun^  bonds  to 
.asBess  and  collect  tax  to  pay  sucb  Judgments,  making  them  Hen, 
and  providing  that  bonds  Issued  thereunder  shall  contain  stlpnla- 
tloD  on  their  face  that  holders  shall  be  entitled  to  remedies  for 
collection  In  snch  act  provided,  only  holders  of  bonds  containing 
inch  stipulation  are  entitled  to  such  extraordinary  remedies. 
148  D.  8.  397-412,  37  L.  498,  PEOPLE  v.  COOK. 

8j1.  3  (XII,  302).    Tax  exemption  must  be  clear. 

Approved  In  Adams  v.  Tomblgbee  Mills,  78  Miss.  687,  29  So.  472, 
upholding  Laws  1SS2,  p.  84,  to  encourage  establishment  of  factories 
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pnd  to  exempt  them  from  taxation;  Tcrrltoir  t.  Bnlldlng  &  Loan 
.\Bm.,  10  N.  Mex.  348,  62  Fac.  1100,  holding  neither  ahares  oC  stock 
uor  mortgagea  to  secure  loans  of  building  aud  loan  associations 
are  exempt  from  taxation;  dissenting  opinion  In  Citizens'  Buik 
V.  Psrker,  192  U.  8.  87.  24  Sup.  Ct  186,  majority  holding  bank 
charter  exempting  from  taxation  Included  exemption  from  license 
tax. 

Syl.  4  (XII,  862>.  Withdrawal  of  special  prlrUeges  from  cor- 
poration. 

Approved  In  Adirondack  R/.  t.  New  £ork  State,  176  U.  6.  34S,  44 
L.  4&8,  20  Sup.  Ct  463,  holding  railroad's  right  to  take  lands  by 
eminent  domain,  so  long  as  it  is  nnexecated  except  by  merely  filing 
msp  of  proposed  route,  is  not  vested  so  as  to  make  condemnation  by 
State  for  other  purposes  operate  as  lmpalrm«it  of  contracts;  Ne:ir- 
bnryport  Water  Go.  t.  City  of  Newburyport,  108  Ced.  (EST,  uphold- 
ing Massachusetts  statutes  empowering  city  to  erect  own  water- 
works and  to  purchase  plant  of  company  which  had  been  granted  a 
franchise,  at  price  to  be  fixed  by  appraisers;  Minor  t.  Brie  a.  &., 
171  N.  T.  671,  64  N.  B.  465,  holding  mileage-book  act  Is  yaUd  as 
applied  to  railroad  thereafter  reorganised  under  law  of  1892,  though 
It  succeeded  to  rights  of  old  company,  one  of  which  was  to  charge 
apeclDed  fare. 

148  U.  S.  AUt-iZI.    Not  dted. 
148  U.  S.  427-481,  ST  K  fi09.  UNITEID  STATES  t.  OLD  SETTLBB8. 

SyL  2  (XII,  362).  Jadlclal  auestlon  —  Statute  InoperatlTe  for 
fraud. 

Approved  la  Taylor,  etc.  t.  Beckham,  etc.,  108  Ky.  296,  94  Am. 
St  Rep.  366,  se  S.  W.  181,  determining  right  to  oIBce  of  gOTemor 
after  contest  In  legislature. 

SyL  G  (XII,  363).    Courts  —  When  Federal  right  arises. 

Approved  In  United  States  v.  Cboctsw  Nations,  179  IT.  8.  584,  49 
L.  307,  21  Sup.  Ct  164,  construing  Choctaw  treaty  of  April  2S,  1866, 
rdating  to  lands  of  leased  district 

Syl.  6  (XII,  863).    Court  of  Claims — Scope  of  inquiry  of  Indlui 

Approved  In  dissenting  opinion  in  Pam-To-Fee  v.  United  States, , 
187  U.  &  890,  23  Sup.  Ct  ISO,  47  L.  229,  majority  holding  Judgment ' 
of  Court  of  Claims,  disposing  of  fund  for  Indians  In  claim  against 
United  States,  Is  final. 

SyL  7  (XII,  863).    Parties  —  Few  suing  for  aU. 

Approved  In  Cblsolm  v.  Calnes.  121  Fed.  400,  hcddlng  stranger 
knowingly  disregarding  Injunction  restraining  all  persons  whom- 
Boever  from  trespassing  on  land  is  guilty  of  contempt 
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IM  n.  S,  482-190,  37  L.  629.  NATIONAL  HAT-POUNCINQ  UA- 
CHINE  CO.  T.  HBDDBN. 

87L  1  (XII,  S63).     Patents  —  ComblnBUona  —  Anttclp&tlon. 

Approved  In  Dececo  Go.  t.  George  E.  OIlclirlBt  Co.,   125  Fed. 
208,  299,  upholding  Frame  and  Neff  patent  No.  42G,4ie,  for  water 
dowt;  Morrln  t.  Lawlor,  99  Fed.  980,  construing  Morrln  patents  for 
ImproTements  In  steam  generators. 
MS  D.  a.  400-6(0,  37  L.  633,  SMITH  v.  TOWNSEND. 

StL  1  (XII,  863).  Doubtful  statutes  — Surrounding  ctrcom- 
itances. 

Approved  In  Daniel  v.  Slmms,  49  W.  Vo.  566,  39  S.  E.  69S,  con- 
itrolng  Code,  chap.  8,  |  84,  and  holding  that  voter  mnst  deface 
111  columns  on  ballot  other  than  that  on  which  he  places  names 
of  tliose  for  whom  he  wishes  to  vote. 

8rL  4  <XII,  364).    EntiT  bf  one  rightfully  on  land  before  time. 

Approved  in  Wlneblenner  v.  Forney,  189  TJ.  S.  163,  28  Sup.  Ct 
ESS,  47  L.  767,  construing  presidential  proclamation  of  August  10, 
1893,  relative  to  opening  for  settlement  of  Cherokee  outlet;  Black 
T.  JickBon.  177  U.  8.  3SS,  44  L.  807,  20  Sup.  CL  654,  arguendo. 

Distinguished  In  Potter  v.  Hall,  180  U.  B.  296.  297,  298,  23  Sup. 
CL  547,  47  L.  819,  820,   holding  ruling  of  land  department  that 
prior  going  Into  prohibited  territory  by  entryman  who  had  retired    . 
and  taken  part  within  race  did  not  disqualify  entry  was  not  re- 
viewable. 
M8  U.  S.  503-628,  37  L.  637,  VIRGINIA  v.  TENNESSEE. 

SyL  2  (XII,  884).    Agreements  between  States. 

Approved  in  Steams  v.  Minnesota,  179  U.  S.  246,  45  L.  175,  21 
Sup.  Ct.  82,  holding  MhinesoU  act  of  1896,  repealing  former  laws 
exempting  railroads  from  taxation  and  providing  for  taxation  or 
lands  granted  to  railroads,  impaired  obligation  of  contracts. 

8y1.  4  (XII,  864).    Statutes  — NoBcitur  a  soclls. 

Approved  in  Louisiana  v.  Texas,  176  U.  S.  17,  44  L.  364,  20  Sup. 
Ct  256,  holding  controversy  between  State  and  citizens  of  another 
State  within  Const,  art  8,  |  2,  not  created  by  enforcement  of 
qnsrantlne  regulations  by  State  health  officer  acting  under  valid 
law,  to  damage  of  citizens  of  another  State. 

Syi.  0  (XII,  365).    State  twundaiy  long  acquiesced  in. 

Approved  In  Stevenson  v.  Fain,  116  Fed.  164,  applying  rule  under 
acts  of  1821  of  States  of  North  Carolina  and  Tennessee,  confirming 
boundary  line  between  two  States  as  mn  and  marked  by  commls- 
shin;  Belding  v.  Hebard,  103  Fed.  642,  determining  boundary  be- 
tween Tennessee  and  North  Carolina. 

Distinguished  in  McMillan  v.  Hannah,  106  Tenu.  604,  61  S.  W. 
1022;  holding  acqulesence  by  conn^  for  fourteen  years  In  Illegal 
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claim  of  Buother  coaaty  to  portion  of  Its  tertttoi?   noder  void 
statute  does  pot  estop,  conntr  to  aBsert  Its  right  to  such  territary. 
148  n.  8.  629-536.  37  L.  He,  CHICOT  CO.  t.  SHERWOOD. 
B7I.   8   (XII,    36S).     Courts  —  State   laws   prescribing   mode   of 

Approved  in  dlssentiug  oplnloa  In  Wahl  t.  Ftbue,  100  Fed.  703, 
704,  majority  holding  where,  under  Arkansas  statute,  vn  appeal 
from  probate  decree  sustaining  validity  of  will,  case  tried  dc  novo 
In  State  Circuit  Court,  proceeding  on  snch  appeal  not  removal 
□nder  Judiciary  act  18S8,  H  I,  2. 

Syl.  4  (XII,  3fl6).    Pleading  —  Conclnslons  of  law  In  answers. 

Approved  in  Green  v.  Indian  Gold  Mln.  Co.,  120  Fed.  71S.  hold- 
ing, In  action  by  servant  for  Injuries,  allegation  that  It  was  duty  of 
defendant  to  provide  reasonably  safe  place  to  work  and  to  keep 
same  In  reasonably  safe  condltlou,  which  arises  by  implication  from 
facts  alleged  elsewhere.  Is  surpiu8ag& 
148  TJ,  8.  537-647,  37  L.  649,  LASCBLLE8  v.  GKOBGIA. 

SyL  2  (XII,  36a).     Extradition  —  Trial  for  other  offense. 

Approved  in  In  re  Little,  129  Ulch.  455.  45(S,  457.  89  N.  W.  38. 
39,  holding  person  arrested  in  one  State,  charged  with  Federal  crime 
in  another  State  and  transported  to  latter  State  to  await  action 
of  Federal  grand  jury  there,  may  be  turned  over  to  authorities  of 
tatter  State  for  infraction  of  Its  laws  without  being  allowed  time 
to  return  to  Srst  State;  In  re  Walker,  61  Nebr.  812.  813.  816,  86  N.  W. 
513.  514.  holding  defendant  extradited  in  good  faith  may  be  arrested 
on  capias  Issued  In  bastardy  proceeding;  State  v.  Clougb,  71  N.  H. 
600,  53  Atl.  1089.  holding  where  affidavits  In  support  of  requisition 
for  fugitive  from  Justice  show  that  person  chained  fled  after  com- 
mission of  some  of  crimes  charged  but  before  others,  they  are 
sufficient  to  show  he  was  a  fugitive;  People  v.  Hyatt,  172  N.  T. 
181,  64  N.  &  826,  92  Am.  St  Rep.  708,  holding  fact  that  person 
not  actually  present  In  State  at  time  of  commission  of  alleged  crime 
was  subsequently  present  In  State  for  single  day,  nearly  a  year 
before  Institution  of  prosecution,  does  not  make  him  fugitive.  See 
87  Am.  St  Rep.  191.  note. 
148  D.  S.  547-656.  37  K  562,  GRANT  v.  WALTER. 

Syl.  3  (XII,  367).    Patents  —  Change  In  degree. 

Approved  in  Standard,  etc..  Scale  Co.  v.  Computing  8cale  Co., 
126  Fed.  649.  construing  patents  for  computing  scales;  Eamee  v. 
Worcester  Polytechnic  Institute,  123  Fed.  74,  upholding  Walker 
patents  Nos.  411,845  and  425,839,  for  twist  grain  drills;  United 
Blue  Flame  Oil  Stove  Co.  v.  Glazier,  119  Fed.  162,  holding  void 
Jeawns  reissue  No.  11,601,  for  blue  Bame  oil  stove;  National  Chemi- 
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ca!,  etc.,  Co.  t.  Swift  &  Co.,  104  Fed.  89,  tioldlng  void  Van  Ruym- 
beie  patent  No.  367,732,  lor  fertilizer  from  contents  of  water  tanks. 
148  U,  8.  S5e-{i62,  87  L.  558,  KRBUENTZ  v.  8.  COTTLB  CO. 
S;L  2  (XII,  367).  Patents  —  Popular  use  In  case  of  donDt. 
Approved  In  Kalamazoo  Ry.  Supply  Co.  v.  Dnlf  Mfg.  Co.,  113 
Fed  268,  npbolding  Barrett  patent  No.  312.316,  for  lifting  Jack; 
Star  Brass  Works  v.  General,  etc.,  Co.,  Ill  Fed.  400,  npbolding 
Anderson  patent  No.  412,1SS,  for  ImprovementB  In  electric  railroad 
troUeye;  Beer  v.  Waldbrldge,  100  Fed.  466,  upholding  Beer  pateut 
Xo.  290,837,  for  flre-proof  fabric;  Irwin  v,  HasBelman,  97  Fed,  968, 
upholding  Byan  patent  No.  379,334,  for  Improvements  fn  book 
binding. 

DlstlDgulBbed  In  Standard  Caster,  etc.,  Co.  v.  Caster  Socket  Co., 
113  Fed.  165,  holding  Berkey  patent  No.  318,533,  for  caster  socket, 
anticipated  by  Kaln  and  Brown  patent 

SyL  3  (S.I1,  36S).  New  combination  of  old  elements  wltb  new 
results. 

Approved  In  Sanders  t.  Hancock,  128  Fed.  434,  upboldlng  Hardy 
patent  No.  556,972.  claim  2,  for  disk  plow;  Peters  v.  Union  Biscuit 
Co.,  120  Fed.  684,  upholding  Peters  patent  No.  621.974,  for  method 
Of  and  means  for  packing  crackers. 

Distinguished  In  Plumb  v.  New  York,  etc.,  B.  R.  Co.,  S7  Fed.  647, 

boldliig  void  McKenna  patent  No.  348,289,  for  air-brake  attachment 

148  O.  8.  562-572,  37   L.  660,  UNITED  STATES  V.  UNION  PAO. 

RY. 

S;l.  3  (XII,  3G9).     Statutes  —  Contemporaneous   executive  con- 

Btmctlon. 

Approved  In  Falrbank  v.  United  States,  181  U.  S.  308,  45  L.  873, 
21  Sup.  Ct.  658,  holding  30  Stat.  448.  {  6,  Imposing  stamp  tax  on 
torelgQ  bill  of  lading,  void  as  tax  on  exports;  Nuno  v.  Gerst  Brew- 
Ins  Co.,  99  Fed.  942,  holding  where  beer  stamps,  under  Rev.  StaL, 
1  11341,  were  purchased  July  24,  1897,  but  before  signing  by  presi- 
dent of  amendment,  purchaser  entitled  to  discount  though  stampa, 
ia  due  course  of  business,  were  used  later. 

»8  vs.  S.  573^81,  37  L.  564,  GERMAN  BANK  v.  UNITED  STATES. 
Sri.  2  (XII.  369).    Government's  liability  for  officer's  acts. 
Approved  In  Blgby  v.  United  States,  188  U.  S.  400,  23  Sup.  Ct 
*il.  4T  L,  523,  denying  government's  liability  for  Injuries  to  person 
injured  In  elevator  In  government  building. 
ijl  5  (XII,  369).    Clean  bauds  necessary  to  subrogation. 
Approved  in  Larson  v.  Oisefos,  118  Wis.  372,  96  N.  W.  400,  bold- 
"t  "■here  portion   of   land    Included   In   contract   was   sold   under 
necQUoQ  against  vendee,  part  not  sold  being  homestead,  and  after- 
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ward  c<Hitract  forecloged  \ij  vendor,  parcli&Ber  ftt  execution  sale 
did  not,  on  payment  of  amonnt  due  on  contract,  become  subro- 
gated to  vendor's  rlgbta  aa  to  all  land  covered  by  contract. 
148  n.  8.  581-591,  37  L.  669,  LONERGAN  t.  BtlPORD. 

87L  4  (XII.  809).    When  payment  is  InvolnnUry. 

Approved  In  Pembroke  t.  Haya,  114  Iowa.  578,  87  N.  W.  492, 
holding  where  action  is  brought  on  note  alleged  to  have  been  given 
under  dureu,  plalntllT  may  testify  as  to  conslder&don  for  note. 
148  n.  S.  BDl-603,  37  L.  573,  ATCBIN80N  BOARD  OF  EDUCA- 
TION V.  Dk  KAY. 

Syl.  1  <XII,  370).    Bonds  —  Mlsrecltal  of  Btatate. 

Approved  In  Beatrice  v.  Edminson.  117  Fed.  432,  holding  where 
power  to  iBBue  municipal  bonds  has  been  vested  In  city  by  ap- 
propriate leglBlatlon,  recital  on  face  of  bonds  of  statute  which  does 
not  grant  the  authority  Is  not  fatal  to  the  securities. 

Syl,  3  (XII.  370).    School  board  Issuing  bonds  for  city. 

Approved  In  Thompson  v.  Village  of  Mecosta.  127  Hlcb.  526,  86 
K.  W.  1046,  holding  bond  entitled  "  Public  Improvement  Bond  of 
Village  *  *  *,"  reciting  Issuance  under  statute  authorizing 
village  trustees  to  Issue  Improvement  bonds,  and  by  which  "  board 
of  trustees  of  village"  promised  to  pay,  and  signed  by  president 
and  clerk  of  village  and  sealed  with  village  seal,  was  bond  of 
village. 

Syl.  4  (XII,  370).    ClUes  —  When  resolution  valid. 

Approved  in  Board  of  Mayor,  etc.  v.  East  Tenn..  etc,  Co..  llo 
Fed.  307,  holding  charter  power  to  grant  privilege  and  francblsea 
for  nse  of  streets  by  ordinance  cannot  be  exercised  by  resolution 
amending  ordinance  making  such  grant;  Ogden  City  v.  Weaver, 
108  Fed.  569,  upholding  city  contract  entwed  Into  by  resolution 
where  statutes  governing  city  do  not  require  Its  execution  by 
ordinance;  People  v.  Mount,  186  UL  573,  68  N.  E.  364,  holding 
power  given  council  by  city  and  village  act,  art  6,  |  1,  pats.  4,  46, 
to  regulate  and  license  sale  of  Uquors,  can  be  exercised  only  by 
ordinance;  Smith  v.  The  State,  64  Kan.  733,  68  Pac.  642,  holding 
council  may  empower  city  attorney  to  appear  in  poidlng  suit  and 
confess  Judgment 
148  D.  8.  608-615,  37  K  577,  SWAN  LAND,  ETC.,  CO.  V.  FRANK. 

Syl.  3  (XII,  371).  Corporation  Indispensable  party  where  rigbts 
affected. 

Approved  In  Hale  v.  Coffin,  114  Fed.  573,  reaffirming  rule;  Red- 
fleld  V.  Baltimore  &  O.  R.  R.  Co.,  124  Fed.  930,  holding  In  suit  by 
stockholder  of  corporation  of  same  State  against  corporation  anil 
toreign  corporation,  to  charge  latter  as  trustee  because  of  acts 
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whicb  R,  as  majorttj'  stookbolder,  caused  fonoer  to  do,  domestic 
coipontlon  cannot  be  aligned  wltb  complainant  to  glTe  requisite 
diTenltj  of  dtlsensblp;  Talbot  J.  Taylor,  etc.,  Co.  t.  Sontbem 
Fac.  Co.,  122  Fed.  IM,  boldlng  la  suit  to  enjoin  voting  oC  atORk 
b;  stocbbolder,  corporation  owning  stock  Is  Indispensable  part7> 
tiicniBh  same  persons  constitute  majority  of  directors  In  botb  cor- 
porations. 

Dlstintmlsbed  In  Homestead  Mln.  Co.  r.  Reynolds,  30  Colo.  332, 
TO  Pac.  423,  boldlng  In  action  to  set  aside  conveyance  as  frandu- 
letit  as  to  creditors,  wbere  grantor  has  parted  wltb  entire  Interest  In 
Iffoperty  conveyed,  be  Is  not  necessary  party. 

BjL  5  (XII,  371).    Damages  against  corporation  as  legal  remedy. 

Approved  In  Strang  v.  Rlcbmond,  etc.,  B,  R.  Co.,  101  Fed.  516, 
balding  bill  alleging  existence  of  contract  by  wblch  plaintiff  was 
to  constmct  railroad  for  defendant  and  its  breacb  by  defendant  in 
terming  to  allow  plaintiff  to  proceed  states  no  ground  tor  equitable 
relief. 

SyL  6  (XU,  S71).    Dlsmlasal  not  on  merits  Is  wltbout  prejudice. 

Approved  In  Bradford  Belting  Co.  v.  Klslnger  Iron  Co.,  113  Fed. 
S13,  holding  In  absence  of  any  statement  therein  to  contrary,  de- 
cree dlsmisalng  bill  on  general  demurrer  presumed  to  be  on  merits; 
SaUonal,  etc..  Works  v.  Oconto,  etc.,  Co.,  105  Wis.  08,  81  N.  W. 
132,  holding  where  facts  pleaded  constitute  a  defenBe  wltbout  any 
lodgment  decreeing  afOrmatlve  relief,  not  error  to  adjudge  affirm- 
atively exiatence  of  such  fact  If  established,  though  there  be  no 
myer  for  affirmative  rdlef  In  answer. 
1*8  D.  a  ttl5-«27,  87  L.  682,  CASEMENT  v.  BROWN. 

SyL  1  (XII,  871).    Contractor  hiring  own  aervanta  la  Independent. 

Approved  in  Sallotte  v.  King  Bridge  Co.,  122  Fed.  380,  hold- 
ing where  contract  for  monlclpal  bridge  was  sublet  In  part  by  con- 
tractor, and  work  was  done  under  direct  supervision  of  engineer 
representing  owners,  contractor  not  liable  to  adjoining  landowner 
t<a  allied  negligent  acts  of  subcontractor.  See  76  Am.  BL  Rep. 
883,  381.  notes. 

ByL  2  (XII,  372).    Independent  contractora  liable  for  negligence. 

Approved  In  Toledo  Brewing,  etc.,  Co.  v.  Bosch,  101  Fed.  S32, 
holding  masttf  liable  for  InJurleB  to  servant  through  dangerona 
condition  of  appliances,  tboogb  such  dangerous  condition  due  to 
Diligence  of  independent  contractor.    Bee  76  Am.  St  Rep.  427. 

Byl.  S  (XII,  872).    Navigation  of  river  at  blgh  water  as  negllgenc& 

Dlstingnisbed  In  Harrison   v.   Hughes,   125  Fed.  86S,  afflrmlng 
UO  Fed.  &S5,  holding  both  at  fault  for  collision  between  stesmer 
ud  brealtwatra  In  course  of  construcUoo. 
VoL  lU  — 23 
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148  tJ.  8.  «2T-«48,  87  L.  587,  HUMPHRETS  T.  PERRY, 

Sjl.  1  (3UI,  872).    Llabllltr  of  carrier  ror  Jewelry  — Baggage. 

ApproTed  In  Saunders  t.  Sonthem  Ry.,  128  Fe<L  20,  applying 
principle  where  theatrical  troape'e  baggase  and  properties  carried 
under  contract 

8fL  S  (XII,  373).    UabnitT  for  merchandise  carried  as  baggage. 

Approved  In  Trimble  t.  New  York,  etc.,  R.  R.,  162  N.  Y.  S7.  56 
N.  B,  S37,  upholding  direction  of  verdict  that  carrier  had  notice 
[hat  trunk  contained  eamples  where  drummer  had  sample  trunk 
checked  and  employee  designated  It  ss  sample  trunk;  Railroad  t. 
Bowler,  etc.,  Co.,  63  Ohio  St.  287.  58  N.  B.  817,  holding  carrier  not 
liable  for  loss  of  merchandise  shipped  as  baggage  where  baggnge 
agent  of  connecting  carrier  bad  knowledge  that  It  contained  mer- 
chandlB& 

148  D.  S.  648-667.    Not  cited. 
148  U.  S.  657-662,  87  L.  699,  GIOZZA  v.  TIERNAN. 

Syl.  2  (XII,  373).    Citizens  have  no  right  to  sell  liquor. 

Approved  In  Hoboken  v.  Goodman,  68  N.  J.  L.  221,  51  AtL  1093, 
upholding  ordinance  prohibiting  women  from  being  employed  In 
connection  with  sale  of  liquor;  Danville  t.  Hatcher,  101  Va.  S2T, 
44  S.  E.  725,  npholdlng  liquor  ordinances  prescribing  time  when 
saloouB  sball  be  closed  and  requiring  removal  of  screens  and  ob- 
stmctlona  to  view  at  such  times.    See  78  Am.  St  Rep.  253,  note. 

Syl.  3  (XII,  374).  Effect  ot  Fourteentb  Amendment  on  police 
power. 

Approved  In  Love  v.  Judge  of  Recorder's  Court,  128  Mich.  ^1, 
87  N.  W.  788,  upholding  ordinance  prohibldng  making  of  public 
address  In  any  public  place  within  half-mile  circle  of  city  hall  with- 
out permit  from  mayor. 

Syl.  4  (XII,  374).  Fourteentb  Amendment  does  not  require 
uniformity. 

Approved  la  Jlorlda  Cent.  &  P.  R.  R,  Co.  v.  Reynolds,  183  U.  S. 
478,  48  L.  2S6,  22  Sup.  Ct  179.  upholding  Florida  statute  providing 
[or  collection  of  taxes  omitted  In  assessment-rolls  of  prevlona  years; 
American  Sugar  ReSitlng  Co.  v.  Louisiana,  179  U.  S.  95,  45  L. 
l(Ki,  21  Sup.  Ct.  46.  upbolding  Louisiana  statute  Imposing  license 
tax  upon  persons  and  corporations  carrying  on  business  of  sugar 
reHners,  though  It  exempts  planters  refining  own  sugar;  State  v. 
Smith,  158  Ind.  557,  63  N.  E.  30,  upholding  act  1889,  authorizing 
deduction  of  morigage  Indebtedness  not  exceeding  (700  from  as- 
sessed valuation  of  realty,  for  purposes  of  taxation;  Standard  Oil 
Co.  V.  Spartanburg,  66  8.  C.  44,  44  S.  E.  379,  holding  void  ordi- 
nance requiring  dealer  In  oils  to  pay  certain  license  tax  and  exempt- 
ing dealers  in  oU  who  have  already  paid  tbe  tax. 
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1«  V.  8.  663,  664,  37  L.  602,  MAETIN  V.  SNYDEH. 
Sfl.  1  (XII,  374).     Removal  for  diverse  citizenship. 
Approved  In  Parkinson  v.  Barr,  lOS  Fed.  84,  boldlng  where  there 
li  DO  separable  controversr,  canse  not  removable  on  ground  of 
diverse  cltizeashlp  anless  ail  defendants  are  nonresidents  of  State 
where  suit  brought,  notwithstanding  plalatllC  Is  citizen  of  differeni 
SUteAxim  any  of  defendants;  Fife  v.  Whittell,  102  Fed.  539,  holding 
mooval  petition  alleging  diverse  citizenship  and  residence  of  parties, 
bat  falling  to  allege  tbat  defendant  Is  nonresident  of  State  where 
rait  ts  brought.  Is  Insnfficlent. 
67L  2  (XII,  376).    Reveraal  and  remand  for  Improper  removal. 
Approved  In  PeUett  v.  Great  Northern  Ry.  Co.,  lOS  Fed.  193, 
balding  Circuit  Conrt  on  remand  may  allow  costs  In  favor  of  plain- 
tiff, Including  attorney's  docket  fee,  though  canse  remanded  tar 
lack  of  jurisdiction. 

14S  n.  S.  664-674,  37  L.  602,  MEXIA  v.  OLIVER. 
S;L  I  (XII,  875).  HarmleBsness  of  error  must  be  clear. 
Approved  in  United  States  v.  Honolulu  Plantation  Co.,  122  Fed. 
083,  applying  role  In  condemnation  proceedings;  United  States  v. 
Gectry,  119  Ped.  76,  applying  rule  In  action  for  damages  for  con- 
version of  timber  wrongfully  cut  on  government  land;  Chicago 
House  Wrecking  Co.  v.  Blmey,  117  Fed.  81,  applying  mle  to  charge 
on  damages  recoverable  In  action  for  Injuries  to  servant;  Choctaw 
0.  &  O.  R.  R.  Co.  V.  Holioway,  114  Fed.  465,  applying  rale  in 
action  for  personal  Injuries  against  master  by  fireman  running 
engine  backward  at  night;  dissenting  opinion  In  Choctaw,  etc.,  B. 
U.  Co.  V.  Tennessee,  116  Fed.  30,  majority  holding  Inatnictlou 
that  It  was  duty  of  master  to'  fnrnlsh  servants  machinery  In  rea- 
sonably safe  condition  and  reasonably  safe  place  to  work,  without 
qnallflcatlon  that  only  reasonable  care  required  In  that  respect 
Is  harmless  error,  where  proper  rule  given  elsewhere;  dissenting 
uplDlon  In  United  States  v.  Price  Trading  Co.,  109  Fed.  250,  ma- 
jority upholding  direction  of  verdict  for  defendant  In  action  to 
tMover  value  of  timber  wrongfully  cut  from  government  land; 
toswiHng  opinion  in  Heer  v.  Warren,  etc.,  Co.,  118  Wis.  67,  94 
^'  W.  T92,  majority  admitting,  in  action  by  business  man  for 
penonal  Injuries,  evidence  of  capital  Invested,  help  hired  and  aver- 
age jearly  profits. 

148  V.  8.  674-482,  37  L.  606,  SMITH  v.  WHITMAN  SADDLE  CO. 
SrL  1  (SII,  375).    Patent  for  design  —  Utility. 
Approved  In  Westlngbonse  Electric,  etc.,  Co.  v.  Triumph  Elec- 
tric Co.,  67  Fed.  101,  holding  void  Scbmid  patent  No.  21,416,  for 
dMlgn  of  configuration  of  frame  for  electric  machines. 
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87L  2  (XII,  375).     Design  pateat  muet  show  ortglnalltr. 

Approved  In  Bradley  t.  Eicclee,  122  Fed.  876,  apbolding  Bradler 
design  patests  No.  S2,T47,  for  design  for  tblll  conpltng,  and  No. 
28,671,  tor  deatgn  (or  washer  for  thlH  couplings;  Eaton  v.  Lewis, 
116  red.  636.  holding  void  Eaton  design  patents  Nos.  30,918.  30,619, 
and  80,S20,  for  designs  for  belt  fastener  plates;  Bowe  v.  Blodgett, 
etc,  Co.,  112  Fed.  62,  holding  void  Rowe  design  patent  No.  26,687, 
for  design  for  horseshoe  calk;  Baerkle  r.  Standard  Heater  Co., 
105  Fed.  780,  constmlng  Buerkle  patent  No.  29,684,  for  design 
for  case  for  water  heaters;  Feder  t.  Stewart,  Howe  &  Mar  Co., 
105  Fed.  629,  holding  void  Feder  patent  No.  29,360,  for  design  for 
skirt  blading;  Rowe  v.  Blodgett  &  Clapp  Co..  103  Fed.  871.  hold- 
ing void  Rowe  patent  No.  26,587,  for  design  for  horseshoe  calk; 
Cary  Mfg.  Co.  V.  Neal,  98  Fed.  818,  holding  void  Cary  design 
patent  No.  28,142,  for  hox-fastener;  Mejers  v.  Stemhelm,  97  Fed. 
626,  holdhig  defendant  in  suit  for  [nrrlngement  of  design  pateat 
may  Introduce  other  design  patents  for  purpose  of  showing  prior 
state  of  art;  WesUnghonse  Electric,  etc..  Go.  r.  Triumph  Electric 
Co.,  97  Fed.  103,  holding  void  Scbnild  patent  No.  21,416,  for  de- 
sign of  configuration  for  frame  for  electric  machines;  Hammond 
V.  Stockton,  etc..  Works,  70  Fed.  717,  holding  void  Hammond 
patent  No.  21,042,  for  design  for  street  cars. 
148  V.  8.  674-690.  Not  cited. 
148  U.  S.  691-706,  37  L.  913.  PAM-TO-PEE  v.  UNITED  STATES. 

Syl.  2  (XII,  376).    Indians  —  Court  of  Claims  distributing  fnnd. 

Approved  In  dissenting  opinion  In  Pam-to-Pee  v.  United  States. 
187  n.  8.  397.  23  Sap.  Ct  163,  47  L.  232,  majority  holding  decision 
of  Court  of  Claims,  prescribing  mgde  of  distribution  of  Indian 
fund  lu  claims  by  IniUanB  against  United  States,  Is  final. 

(XII,  S76).    Miscellaneous. 

Cited  In  dissenting  opinion  In  Pam-to-Pee  v.  United  States,  1ST 
U.  S.  384,  389,  391,  394,  23  Sup.  Ct  140,  47  L.  229,  230,  231,  reciting 
hlttor;  of  llUgatloii. 
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Iffl  U.  8.  1-17,  37  L.  62B,  OHICAQO,  ETC.,  RY.  v.  HOrT. 
Syl.  3  (XII,  377).    Contracts  — ImpoBBlblllty  or  performance  fore- 
Approved    In   Ulddleses    Water   Co.    t.    KnappmaDn,    etc.,    Co., 
64  N.  J.  L.  248,  46  AtL  695.  boldlng  company  agreeing  to  furnish 
water  wltb  pressure  anfflclent  for  flee  purposes  liable  In  damages 
vbere  property  destroyed  by  fire  by  reason  of  lack  of  pressure 
dne  to  break  in  pipes. 
Syl.  4  (XII,  377).    Contracts  —  Impossibility  of  performance  not- 


Approved  In  Buffalo,  etc.,  Co.  t.  Bellevne,  etc.,  Co.,  165  N.  T. 
264,  59  N,  B,  7,  holding  agreement  of  vendor  of  land,  a  part  of 
consideration  (or  sale  to  congtrnct  electric  road  and  to  run  dally 
cars  every  balf  hour,  not  broken  where  on  account  of  beavj  snow 
cars  not  ran  on  certain  days. 
149  D.  S.  17-30,  37  L.  631,  BOOK  v.  GAB9BBT. 
Syl.  1  (XII,  377).    Waiver  of  denial  of  nonsuit. 
Approved  In  Barabasz  v.  Kabat,  91  Md.  09,  46  Atl.  339,  where 
>tter  cloie  of  plalntifTe  evidence  defendant's  request  for  Instruc- 
tion that  tbere  Is  not  suHlcient  evidence  to  recover  Is  denied  and 
^B  oilerB  evidence  In  defense,  ruling  on  request  not  reviewable  on 
•PPeaL 
SjL  2  (XII,  377).    Trial  — Prior  parol  evidence. 
Approved  in  PItcairn  v.  Phillips  Hiss  Co.,  125  Fed.  115,  holding 
*rttteQ  contract  (or  repair  of  honae  cannot.  In  action  thereon  by 
coDtraetor,  be  modlfled  by  parol  agreement  made  at  time  of  slgn- 
^'  that  work  should  be  done  to  satistactlOD  of  defendant's  wife. 
"y^  5  (XII,  378).    General  exception  to  charge. 
■Approved  In  Hindman  v.  First  Nat.  Bank,  112  Fed.   934,  and 
^"s   County  v.  Gibson,  107  Fed.  366.  both  reaffirming  rale. 
^^  tJ.    s   3Q_i2,  37  u  637,  PAULSEN  v.  PORTLAND. 
°y^-    1  (XII,  378).    Curing  defect  la  aBsessment  ordinance. 
^^^Pi-cved  in  Glldden  v.  Harrington,  189  U.  S.  259,  23  Sup.  Ct. 
^^^N    Vl  L.  801,  upholding  MaaaaphuBetts   personalty  tax  statute, 
^^-^^ng  for  asseBsment  of  trust  property  to  trustee,  for  notice 
v^  ^tlng  and  for  application  to  assessors  for  abatement  of  taxes 
^  13571 
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and  for  appeal  to  county  commissioners;  Turpln  t.  Lemon,  1ST 
D.  S.  68,  23  Snp.  Ct  23.  47  L.  74,  upholding  West  Virginia  stat- 
utes relatlug  to  tax  sales  and  making  sherilTa  deed  prima  facie 
evidence  of  truth  of  recitals  therein;  King  v.  Portlaud.  IS4  D.  S. 
70,  49  L.  436,  22  Snp.  Ct  293.  upholding  Portland  charter  pro- 
TlsloQB  relative  to  street  improvemeote;  French  v.  Barber  Asphalt 
Paving  Co.,  181  U.  8.  339,  45  L.  888,  21  Sup.  Ct.  630,  upholding 
assessment  for  street  ImproTemeuts,  according  to  frontage,  with- 
out any  preliminary  bearing  as  to  benefits;  Campbellsvllle  Lum- 
ber Co.  T.  Hubbert,  112  Fed.  721,  upholding  Ky.  act  February  27, 
1882,  providing  that  commissioner  appointed  by  court  to  assess 
tax  shall  file  bis  list  and  give  aotlce  by  three  weeks'  publication 
of  such  filing,  and  that  any  person  interested  may  except  thereto 
within  thirty  days;  Baltimore  City  v.  Stewart,  82  Md.  545,  4S 
Atl.  107,  upholding  general  paving  ordinance,  article  48  of  Baltimore 
Code,  relative  to  street  paving;  State  v.  Board.  County  Comra, 
Polk  Co.,  87  Minn.  342,  92  N.  W.  220,  upholding  Gen.  Laws  3901. 
chap.  258,  providing  for  drainage  of  wet  and  overflowed  lands; 
Shannon  v.  PorUand,  38  Or.  393,  C2  Pac.  63,  holding  mere  fact 
that  Portland  city  charter,  |  122,  relating  to  street  improvementa, 
did  not  provide  tor  notice  would  not  Invalidate  assesBment  there- 
under where  notice  was  in  fact  given.    See  94  Am.  8t  Bep.  621. 

Distinguished  In  dissenting  opinion  In  French  v.  Barber  Asphalt 
Paving  Co.,  181  tl.  S.  358,  3o9,  45  L.  885,  21  Sup.  Ct.  638,  majority 
upholding  assessment  for  street  Improvements,  according  to  front- 
age, without  preliminary  hearing  as  to  beneflts. 

Syl.  2  (XII,  379).    Municipal  charter  provisions  as  to  powers. 

Approved  In  German  Sav.,  etc.,  Soc.  v.  Ramlsb,  138  Cat.  126, 
U9  Pac.  93.  upholding  Stat.  1885.  p.  155  (Vrooman  act),  and  change 
of  grade  act  of  Uarch  9,  1883;  King  v.  Portland,  38  Or.  417.  63 
Pac.  5,  upholding  Sess.  Laws  1898,  p.  151,  {  128,  providing  that 
before  an;  street  Improvements  are  made  council  shall  pass  reso- 
lution declaring  Its  Intention,  which  resolution  shall  be  published 
for  ten  days,  and  that  property-owners  may  file  remonstrances 
within  teij  days  thereafter. 

Syl.  3  (XIl,  378).  Apportionment  of  tax  discretionary  with  1%- 
Islature. 

Approved  In  French  v.  Barbw  Asphalt  Paving  Co..  181  U.  8. 
340,  341,  45  L.  888,  21  Sup.  Ct  631,  upholding  assessment  for 
street  Improvements,  according  to  frontage,  without  preliminary 
bearing  as  to  benefits;  Webster  v.  City  of  Fargo,  9  N.  Dak.  211. 
82  N.  W.  734,  upholding  Rev.  Codes  1895,  i  2280,  charging  entire 
cost  of  paving  streets  upon  abutting  owners  in  proportion  to 
frontage. 
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HB  n.  a  43-47,  37  K  642,  RICHMOND,  ETC.,  R.  R.  v.  POWERS. 
SfL  1  (XII,  379).  NegligeDce  for  Juiy  where  evidence  conflicts. 
Approved  In  Marande  v.  Texas  &  Pac.  R.  R.  Co..  184  U.  S.  191, 
16  L  406,  22  Sup.  Ct  347,  applying  rnle  in  action  foi;  value  of 
rattan  destroyed  b7  Ore  while  In  railroad  cars;  Supreme  Lodge  K. 
ol  P.  T.  Beck,  181  U.  S.  52,  45  L.  745,  21  Sup.  CL  533.  uplioldlng 
refnBsl  of  peremptory  toBtruction  for  defendant  In  action  on  In- 
■orance  policy  where  question  was  as  to  suicide  of  Insured;  Pat- 
ton  V.  Texas  &  P.  R.  R.  Co.,  179  U.  8.  660,  4S  L.  363.  21  Sup. 
Gt  276,  upholding  direction  of  verdict  where  fireman  Injured 
throngb  defective  step  on  engine  which  had  heen  Inspected;  Alaska 
United  Gold  Mln.  Co.  v.  Keating.  116  Fed.  567,  holding  where  It 
vas  customary  In  lowering  men  down  mining  shaft  to  lower  five 
men  at  once  In  bucket,  and  that  those  wbo  could  not  stand  In 
bucket  stood  on  cross-bar  above  which  was  no  more  dangerous 
than  standing  In  bucket,  whether  It  was  n^Ugence  to  stand  on 
bar  iB  for  Jury;  Northern  Pac.  By.  Co.  v.  Adams,  116  Fed.  332, 
applyhig  rule  where  passenger  thrown  from  train  while  passing 
from  nnvestibuled  sleeper  to  dfnlitg  car;  Thomson  v.  Southern 
Ry.  Co„  113  Fed.  81,  upholding  direction  of  verdict  In  action  tor 
Injuries  to  boy  while  trying  to  save  brother  from  being  crushed 
I17  turntable,  where  only  testimony  was  that  plalntlfF  tried  to  hold 
tnrnUble  off  to  save  brother  and  got  fast  himself;  Tacoma  Ry., 
etc,  Co.  v.  Hays,  110  Fed.  500,  upholding  submission  to  Jury 
vbere  plalatiff,  driving  along  electric  railroad  track  in  covered 
*a;iin,  started  to  cross  without  looking  back,  and  was  stmck  by 
car  running  at  high  speed;  Southern  Pac.  Co.  v.  Harada,  109  Fed. 
383,  Qpholdlng  submission  to  Jury  where  plaintiff  walked  across 
tracks  at  street  crossing  and  was  struck  by  engine  passing  on  to 
south;  Mason,  etc.,  R.  R.  Co.  v.  Yockey,  103  Fed,  267,  upholding 
submission  of  fireman's  negligence  to  Jury  where  he  went  on  en- 
gine which  was  defective  without  bis  knowledge;  Mexican  Cent 
By.  Co.  T.  Murray,  102  Fed.  271,  applying  role  In  action  by  ser- 
vant for  personal  injuries  upon  question  of  assumption  of  risk; 
Oliver  V.  Denver  Tramway  Co.,  13  Colo.  App.  550.  59  Pac.  82,  ap- 
plying rule  In  action  for  damages,  being  run  over  by  street  car; 
Chicago,  etc.,  R.  R.  v.  Martin,  31  Ind.  App.  316,  65  N.  E.  S94, 
applying  rule  In  action  for  negligence,  causing  death  of  employee 
of  stone  quarry.  In  determining  proximate  cause  of  Injury;  Linden 
V.  Anchor  Mln.  Co.,  20  Utah,  148,  58  Pac.  358,  applying  rule  In 
action  for  causing  death  of  mine  employee  killed  while  using 
chute  located.  In  middle  of  car  tracks  of  mine;  dissenting  opinion 
in  King  V.  Mo^an,  109  Fed.  454,  majority  holding  experienced 
miner  tamping  dynamite  with  Iron  bar  assumed  risks  of  employ. 
meat;  dlssenUng  opinion  la  NIchotaa  r.   Peck,  21   B.   I.   408,  43 
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AtL  lOK),  majority  holding  where  plalntHTs  atatement  shows  that 

these  Is  nothing  on  which  to  base  an  Inference  of  due  care  con- 

tilbntory  negligence  Is  for  conrt. 

149  tr.  8.  48-60.    Not  cited. 

149  D.  8.  60-70,  37  L.  650,  WILSON  t.  UNITBD  STATES. 

SyL  1  (Z3I,  S80).    Comment  on  failure  of  defendant  to  testify. 

ApproTed  In  McKnlght  v.  United  States,  llS  Fed.  982,  holding 
comment  by  court  on  defendant's  failure  to  testify  In  criminal 
case  rendered  harmless  by  fact  that  defendant  does  afterword 
testify;  Wright  t.  United  States,  108  Fed.  812,  holding  where 
prosecuting  attorney  criticized  testimony  of  one  of  defendants 
and  then  stated  that  neither  of  other  defendants  had  taken  the 
stand  when  be  was  Interrupted  by  court,  and  he  disclaimed  In- 
tention of  commentlog  on  such  failure,  and  court  fully  stated  law 
la  that  regard  to  Jury,  no  prejudice  resulted;  Dunn  t.  State,  118 
Wis.  68,  94  N.  W.  648,  holding  oror  In  statement  of  prosecuting 
attorney  that  if  any  of  Jurors  were  accused  of  crime  he  himself 
could  show  the  circumstances  and  not  depend  on  friends,  not 
prejudicial  where  court  told  Jury  that  refusal  of  defendant  to 
testify  created  no  preeumptlon  of  guilt;  dlasentlng  opinion  in 
WolfBon  T.  United  States,  102  Fed.  144,  majority  (101  Fed.  430) 
holding,  under  ^  Stat.  30,  one  of  two  defendants  Jointly  Indicted 
and  tried  may,  at  own  request,  be  examined  as  witness  by  gov- 
ern men  L 
149  U.  S.  70-78,  37  L.  6S3,  IN  RE  FHEDBRICH. 

Syl.  1  (XII,  380).    Habeas  corpus  does  not  correct  error. 

Approved  In  In  re  Darenport.  102  Fed.  542,  discharging  restanran- 
teur  convicted  under  Washington  game  laws  for  selling  game 
killed  In  another  State;  Gohn  v.  Jones,  100  Fed.  641,  granting 
habeas  corpus  where  prisoner  extradited  from  Canada  and  con- 
victed by  State  court  of  different  offense. 

Syl.  2  (XII,  3S1}.     Federal  habeas  corpus  —  Remission  to  State. 

Approved  in  Minnesota  v.  Brundage,  180  U.  S.  602,  45  L.  G41, 
21  Sup.  Ct.  456,  denying  habeas  corpus  where  petitioner  convicted 
by  Municipal  Court,  under  State  statute  prohibiting  sale  of  oleo- 
margarine; Davis  V.  Burke,  179  U.  S.  402,  45  L.  261,  21.  Sup.  CL 
211,  holding  wbere  one  convicted  of  murder  appealed  to  State 
Supreme  Court,  without  setting  up  Federal  question.  Federal  court 
will  not  grant  habeas  corpus  prior  to  application  to  State  court; 
Anderson  v.  EUlott,  101  Fed.  613,  discharging  United  States  mai^ 
shal  arrested  by  State  authorities  for  acts  done  pursuant  to  Fed- 
eral writ    See  87  Am.  St  Rep.  201,  note. 
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149  C.  8.  79-86,  S7  L.  6S7,  GHANDLEB  T.  CALUUET,   BTC^ 
MIN.  CO. 

SrL  1  (XII,  3S2).    Parol  to  sbow  lands  awamp. 

Approved  In  Young  t.  Charnqnlst,  114  Iowa,  119,  86  N.  W.  206, 
holding  after  Kcceptlnc  land  certified  to  State  aa  railroad  land 
it  could  not  claim  tbat  such  land  waa  swamp. 

87L  2  (XII,  382).    FaUure  to  Uat  lands  as  swamp. 

Approved  In  Small  v.  LnU,  41  Or.  677,  69  Pac.  826,  holding 
rant  bj  goremment  to  States,  under  swamp  land  act,  not  grant 
[a  pra»eDti,  and  nntU  lesQance  of  patent  legal  title  remains  lo 
general  government. 
M9  U.  8.  96-117,  37  L.  668,  THOMAS  T.  WESTEEN  CAR  CO. 

Syl.  1  (XII,  382).    Eecelvers  — Priority  oC  car  rentals. 

Approved  to  Soatheru  By,  r.  Carnegie  Steel  Co.,  176  D.  9.  283, 
2&1,  44  L.  470,  20  Sup.  Ct  367,  and  Lackawanna,  etc.,  Co.  v. 
Farmers'  Loan,  etc.,  Co.,  176  U.  8.  316,  44  L.  484,  20  Sup.  Ct  370, 
both  holding  claims  for  rails  used  to  reconstruction  or  road  not 
current  debts  not  entitled  to  preference  over  mortgages  in  dis- 
tribution of  receipts  of  railroad  In  bands  of  receiver;  Atlantic 
Trust  (3o.  v.  Dana,  128  Fed.  227,  229,  boldtog  where  receiver  ap- 
pointed In  snit  hy  Judgment  creditors  to  which  mortgagees  are 
not  parties  makes  permanent  Improvements  under  order  of  court, 
cost  thereof  not  chargeable  agatost  Income  accruing  after  mort- 
gagee of  Income  has  Intervened  to  foreclose;  Louisville  &  N.  R. 
it.  Ca  V.  Memphis  Gaslight  Co.,  125  Fed.  100,  holding  where,  after 
recovery  of  Judgment  for  cool  furnished  gas  company  for  use  in 
Its  business  and  return  of  execution  nulla  bona,  assets  sold  by 
trustees  to  pay  mortgage  bondholders,  bill  filed  subseqnentlj  al- 
leging diversion  of  earnings  to  paymrait  of  Interest  on  bonds  wltli- 
out  alleging  dates  does  not  give  priority  over  mortgage;  Southern 
R;.  Co.  V.  Ensign  Mfg.  Co.,  117  Fed.  420,  422,  holding  one  fur- 
nishing car-wbeeis  under  contract  with  railroad,  knowing  they  are 
to  be  used  in  repairing  eqnipment  of  leased  road,  not  entitled  to 
preference  over  mortgages  which  do  not  toclude  leased  road; 
Pldelrty  Ins.,  etc.,  Co.  v.  Norfolk,  etc.,  R.  R.  Co.,  114  Fed,  393, 
holding  Judgment  against  railroad  after  property  placed  In  bands 
of  receiver,  for  tort  committed  prior  thereto,  not  entitled  to  prior- 
ity of  psTmeut  over  mortgage  from  receivership  earalugs;  Niles 
Tool  Works  Co.  V.  Louisville,  etc.,  Ry.  Co.,  112  Fed.  503.  holding 
claim  for  price  of  machinery  used  by  mortgagor  In  construction 

ot  Bhopa  owned  by  another,   under  contract  whereby  mortgagor 

wcnred  their  use  by  lease,  not  preferred  to  mortgage  ou  foreclos- 

ire  where  there  was  no  surplus  of  Income  from  receivership;  Gregg 

^-  Mercantile  Trust  Co.,  109  Fed.  223,  holding  claims  for  ties  used 
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to  replace  decayed  ones  preferred  In  foi-ecloBUTe  proceedings  when 
claims  accrued  within  six  moDtbB  prior  to  recelTershlp;  Rhode 
Island  Locomotive  Works  t.  Continental  Trust  Co.,  108  Fed.  8, 
holding  claim  tor  locomotlTes  not  preferred  over  mortgage  where 
not  shown  that  they  were  necessary  to  maintain  road  as  going 
concern,  but  simply  to  enlarge  capacity;  Farmers',  etc.,  Trust 
Co,  V.  American,  etc.,  Co..  107  Fed.  27,  23,  30,  31,  holding  in- 
come accruing  prior  to  appointment  of  receiver  may  be  used  to 
pay  for  engines  furnished  water  company  where  prior  receiver 
bad  applied  income  to  payment  of  Interest  on  mortgage;  Lee  v. 
FennsylvaniB  Traction  Co.,  105  Fed.  408,  409.  holding  claim  for 
purchase  price  of  rail-joints  and  track-bolts  furnished  within  six 
months  prior  to  receivership  preferred  to  mortgage;  Illinois  Trust, 
etc,  Bank  v.  Doud,  105  Fed.  142,  147,  149,  hotaing  loan  to  quast- 
publlc  corporation  on  mortgage  of  Its  Income  of  money  to  be  used 
to  make  necessary  addition  to  Its  plant  not  preferred  In  distribu- 
tion of  income  to  claim  of  prior  mortgage  covering  all  property 
and  Income  acquired  and  to  be  acquired;  First  Nat.  Bank  v. 
Ewlng,  103  Fed.  183,  holding  where  at  time  of  appointment  of 
receiver,  railroad  partially  completed,  receiver's  certificates  issued 
to  raise  money  to  pay  for  Its  completion  are  liens  superior  to 
those  of  prior  mortgages;  New  York  Security,  etc.,  Co.  t.  LouiSTille, 
etc.,  R.  R.  Co.,  102  Fed.  3S9,  holding  where  receivers  of  consoli- 
dated railroads  Incur  preferential  Indebtedness,  complainant  on 
subsequent  foreclosure  of  various  mortgagee  cannot  have  prefer- 
ential debt  apportioned  among  several  mortgage  Interests  or  to 
tequlre  accounting  between  several  lines  which  would  result 
In  displacement  of  some  of  such  mortgages  in  favor  of  Its  own; 
Maryland  Steel  Co.  v.  Gettysburg  Electric  Ry.  Co.,  09  Fed.  161. 
152,  153.  holding  debts  created  by  railroad  in  rebuildtns  power- 
house destroyed  by  Are  not  preferred  to  prior  mortgage  where 
property  sold  on  foreclosure;  Van  Frank  y.  Missouri  Fac.  Ry..  89 
Mo.  App.  470,  472,  470,  holding  tratQc  balances  accruing  wttbln 
year  prior  to  receivership  prior  to  mortgages. 

Syl.  2  (XII,  384).    Receivers  —  Interest  on  claims. 

Approved  in  Van  Frank  v.  Missouri  Fac.  Ry.,  88  Mo.  App.  480, 
and  People  v.  American  L.  &  T.  Co.,  172  N.  T.  S79,  65  N.  B. 
201,  both  reaffirming  rule;  Solomons  v.  American  Bldg.,  etc.,  Asan., 
116  Fed.  077,  refusing  Interest  where  no  attempt  made  to  enforce 
preferred  lien;  Hutchinson  v.  Otis,  115  Fed.  944,  holding  wh«<e 
creditor  of  bankrupt  entitled  to  lien,  through  oversight  waived 
lien  and  allowed  fund  to  be  paid  to  trustee,  and  thereafter  as* 
serted  Hen  in  Bankruptcy  Court,  he  is  not  entitled  to  Interen; 
First  Nat.  Bank  t.  Bwlng.  103  Fed.  190,  holding  taxes  accruing 
against  property  of  Insolvent  railroad  constitute  preferred  claim 
to  be  paid  In  full.  Including  interest,  penalties  and  costs,  before 
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ati7  otber  clalmB,   except  Judicial   costs;   Malcomson   t.  Wappoo 

Mills,  90  Fed.  63G,  boIdlnK  receiver  of  Insolvent  corporation,  who 

has  properly  withheld  payment  ol  dividend  to  creditor  nntll  be 

conld  obtain    tnstractlons   Irom   court,   not  personally   liable    for 

Interest  thereon, 

149  D.  8.  in-121.    Not  cited. 

14S  n.  S.  122-143,  37  L.  9T3,  CAIRO  v.  ZANE. 

Syl.  1  (XII,  384).  MnnlclpaUty'B  wrongful  act  — Right  of  bonu 
dde  holders. 

Approved  In  dissenting  opinion  In  Cbauncey  y.  Dyke  Bros.,  119 
Fed.  15,  majority  holding,  under  Ark.  mecbanlc'a  lien  law  of 
18SS,  mortgage  executed  to  raise  money  for  Improvements,  por- 
tion of  which  only  went  to  pay  for  labor  or  materials,  balance 
tnmed  over  to  mortgagor,  not  prior  as  to  balance  to  liens  of  la- 
bor^s  or  mat^almen, 

S;l.  2  <XII,  3SS).  Bonds  —  Conclusiveness  of  certificate  of 
Mglstry. 

Approved  In  Stanley  Co.  v.  Coler,  190  H.  S.  450,  23  Sup.  Ct. 
Us.  47  L.  X134,  holding  recitals  In  county  bonds  that  they  were 
luned  under  authority  of  N.  C.  Code,  H  199G-1999,  to  pay  rall- 
'^^  stock    subscription    entitle   purchaser   to   assume   that   cou- 
^'nicClon  of  road  and  Interest  of  county  were  such  as  were  re- 
QDIred  to  exist  by  section   1996,  affirming  113  Fed.  723.  holding 
cotinty  Issuing  negotiable  railroad  aid  bonds  In  eicbaage  for  rail- 
road stock  Is  estopped  by  recitals  that  they  were  Issued  by  au- 
thority of  statute  to  deny  necessity  of  subscription  to  aid  road; 
Independent  School  Dist  v.  Bew,  111  Fed.  10.  holding  recital  In 
refunding  bonds  that  tbey  were  issued,  under  Iowa  Laws  ISSO, 
chap.  51,  estop  municipality  from  denying  that  tbey  were  issued 
to  fund  valid  debt;  Clapp  v.  Otoe  County,  101  Fed.  481,  holding 
county  commissioners  empowered  to  divide  county  Into  precincts 
which  defines  boundaries   of  precinct,   but    fails   to    make   them 
correspond  with  wards  of  city  located  upon  portion  thereof,  and 
upon  favorable  vote  of  electors  Issues  bonds  and  recites  ttaereln 
compliance  witb  law,  estopped  to  deny  that  precincts  legally  es- 
tahlUhed;    Hughes   County    v.    Livingston,    104    Fed.   315,    holding 
Mrtlficate   of   county   commissioners    that    refunding   bonds   bave 
)^D  Issued  Is  compliance  witb  statute  authorizing  their  issuance 
Wega  county  from  denying  existence  of  fundable  debt;  Feck  v. 
HMnpttead,  27  Tex.  Civ.  87,  65  S.  W.  657,  holding  where  negotiable 
^^r  bonds  Issued   by  mayor  and  dly  secretary,   having  printed 
'0  bapks  thereof  what  purported  to  be  order  of  council  autborls- 
'"E  Issuance,  bnt  no  such  order  ever  Issued,  city  not  estopped  to 
^J  validity  as  against  bona  fide  purchaser,  tbough  city  appro- 
I*latBi  proceeds;. 
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8yL  4  (XII,  38B).    Interest  on  bond  conpons. 

Ap^oved  In  GolumbaB,  B.  &  H.  EL  R.  Co.  Appeals,  lOB  Fed.  IM, 
holding,  under  New  York  st&tute,  Interest  coupons  of  rsUroad  bonds 
do  not  bear  Int«'est  wbere  tbey  lisve  not  been  detached;  Board  of 
Comrs.  T.  Oeer,  108  Fed.  482,  bolding  Interest  coupons  from  mu- 
nicipal bonds  bear  Interest  under  Mill's  Ann,  StsL  Colo.,  |  2S52. 
140  U.  8.  144-1D7,  87  L.  681,  THE  8EBVIA. 

Byh  1  (XII,  38S).    ColUelon  —  Usage  relied  on. 

Approved  In  The  Phillips  Mlnch,  126  Fed.  tiSS,  applTlng  rnle 
to  collision  between  one  of  two  barges  In  tow  of  steamer  while 
passing  berth  of  steamer  coming  out;  The  Newport  News,  lOfi 
Fed.  894,  holding  collision  between  ferry-boat  running  betwem 
Washington  and  Alexandria,  and  steamer  coming  up  rlrer  in  fog, 
due  to  fault  of  ferry-boat  In  keeping  to  left  of  channel  and  In 
changing  course  to  port  after  hesrlng  steamer's  signal. 
149  U.  8.  167-164.  Not  cited, 
149  n.  S.  164-191,  87  L.  689,  IN  BE  TTLBB. 

67L  2  (XII,  386).    Diverse  citizenship  in  sncIUary  proceedings. 

Approved  in  Bottom  v.  National  B.  T.  Bldg.,  etc..  Loan  Assn., 
128  Fed.  74S,  holding  Federal  court,  which  has  appointed  receiver 
for  insolvent  building  and  loan  association,  has  jurisdiction  of 
salt  by  bim  to  collect  from  borrowing  member  and  to  foreclose 
loan,  regardless  of  citizenship  of  defendant  or  situation  of  mort- 
gaged property;  M'Kechney  v.  Wclr,  118  Fed.  809,  applying  rule  In 
suit  for  accounting  and  for  appointment  of  receiver  of  partnership 
property, 

SyL  4  (XII,  386).    Receiver's  possession  is  that  of  court 

Approved  In  Carllug  v.  Seymour  Lumber  Co.,  113  Fed.  491, 
bolding  where  bankruptcy  trustee  Is  entitled  to  assets  of  bankrupt 
which  are  in  possession  of  State  receiver,  trustee  should  first  make 
application  to  State  court  for  order  for  possession  of  such  assets;  la 
re  Reese,  107  Fed.  947,  holding  one  not  party  nor  bound  by  Injunc- 
tlonal  order  not  guilty  of  contempt  on  ground  that  he  was  party 
bound  by  the  order  and  that  he  was  otherwise  guilty  In  interfering 
with  Its  enforcement;  Blbber-Whlte  Co.  v.  White  EUver  Valley, 
etc.,  R.  R.  Co.,  107  Fed.  177,  holding  relief  from  interference  with 
assets  belonging  to  receiver  appointed  by  Circuit  Court  may  be 
obtained  by  petition  Instead  of  by  bill,  whether  they  have  been 
in  receiver's  possession  or  not;  Montgomery  v.  City  Council,  09 
Fed.  826,  bolding  one  who  voluntarily  pays  a  tax  to  city,  for 
which  neither  be  nor  his  property  is  liable,  is  not  entitled  to  be 
subrogated  In  equity  to  rights  of  city  as  against  property  ot  Its 
owner;  Connor  v.  Alligator  Lumber  Ca,  98  Fed.  158,  upbolding 
Federal  Jurisdiction,  regardless  of  citizenship,  over  suit  by  Its 
receiver  to  quiet  title;  Colburn  v.  Yantis,  176  Mo.  681,  7S  S.  W. 
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656,  holding  U  propertf  Is  In  huids  of  receiver  when  judgment 
li  iwened,  and  It  1b  sbowa  that  there  w»s  an  existing  mortgage 
and  that  neltbec  receiver  nor  purcbaser  on  foreclosure  Is  panj- 
lo  Hilt,  prevailing  partr  on  appeal  Is  entitled  to  posseaalon  as 
against  such  purchaser  or  receiver. 

S7L  6  (XII,  387).     Seizure  of  property  in  receiver's  hands. 

Approved  In  Campau  v.  Detroit  Driving  Club,  130  Ulch.  424,  00 
K.  W.  61,  boldlmg  sale  of  property  on  execution  without  leave  of 
eomt,  while  proper^  Is  In  possession  of  receiver.  Is  contempt  of 
court  and  void. 

Dlstlngulsbed  In  Wyman  v.  Baker,  S3  Minn.  431,  86  N.  W.  434, 
holding  where  owner  of  realty  has  made  assignment  Cor  benefit 
of  creditors  It  Is  not  necessary  that  purchaser  thereof  at  tax  sale 
five  notice  to  assignee  or  conrt  of  expiration  of  period  of  redemption. 

SrL  6  (XII,  388).    Following  State  construction  of  tax.  laws. 

Approved  in  Horenci  Copper  Co.  v.  Freer,  127  Fed.  202,  apply- 
Ing  mle  In  construing  Acts  W.  Va.  1901,  p.  lis,  cbap.  36,  f  8, 
HxlQg  attorney's  fee  In  suit  by  attorney-general  to  forfeit  corpo- 
rate franchise;  First  Nat  Bank  v.  Ewlng,  103  Fed.  188,  holding 
taxes  accmlng  against  property  of  an  Insolvent  railroad  are  pre- 
ferred claim  and  entitled  to  be  paid  In  full.  Including  Interest 
penalties,  and  costs,  before  any  other  claims,  except  tbe  Judicial 
costs. 

SyL  7  (XIJ,  383).    Restraint  of  seizure  for  Illegal  taxes. 

Approved  in  Prout  v.  Starr,  188  D.  S.  643,  23  Sup.  Ct  400,  47 
L.  B87,  afflrmtng  Starr  v.  Chicago,  etc.,  Ry.  Co.,  110  Fed.  7,  up- 
holding Federal  Jurisdiction  over  suit  to  enjoin  attorney-general 
Oom  proceeding  in  State  conrt  to  enforce  penalties  against  rail- 
road officials  for  failure  to  put  rate  scbedule  Into  effect,  wbere 
State  officers  In  suit  In  Federal  court  by  stockholders  were  en- 
Joined  from  enforcing  rates;  Lake  Shore,  etc.,  R.  R.  Co.  v,  Fei- 
'  ton,  103  Fed.  229,  holding  proceeding  by  receiver  to  enjoin  an- 
other from  Interfering  with  bis  possession  may  be  by  petition  In 
salt  In  which  be  was  appointed,  tbongb  proposed  defendant  not 
party  to  such  suit;  Western  Union  TeL  Co.  v.  Myatt,  08  Fed.  SS7, 
holding  Federal  suit  by  telegraph  company  agalnet  members  of 
Kansas  court  of  visitation  and  State  solicitor  to  enjoin  proceed- 
ings to  enforce  rate  schedule  not  suit  against  State. 

Dlsttognlsbed  In  Whitehead  v.  Farmers'  Loan  &  Trust  Co.,  08 
Fed.  13,  holding  fact  tbat  realty  sold  for  delinquent  taxes  la  In 
possession  of  receiver  as  part  of  assets  of  Insolvent  corporation, 
DO  ground  for  enjoining  Issuance  of  tax  deed  to  purchaser. 

SyU  8  (XII,  388).  Federal  courts  —  State  law  preacrlblng  ex- 
clnilve  remedy. 

Approved  In  dissenting  opinion  In  South  Dakota  v.  North  Caro- 
Unn,  192  U.  S.  331,  24  Sup.  Ct  282,  majority  upholding  Supreme 
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Court's  JnrisdlctloD  over  action  bj  one  State  against  anotber 
to  foreclose  and  sell  stock  belonging  to  latter  wblcb  secure  Its 
bonds  owned  b;  former,  tfaoDgb  bonds  orlgtnally  owned  by  Indl- 
vldaal  wbo  donated  tbem  to  State. 

(XII,  386).    Miscellaneous. 

Cited  Id  Flower  t.  Beasler,  62  La.  Ann.  2056,  28  Sa  323,   In 
statement  ot  facts. 
149  V.  S.  191-194.    Not  cited. 
149  U.  8.  194-210,  37  L.  699,  MEXICAN  CBNT.  BY.  t.  PINKNBT 

Syl.  1  (XII.  380).    (Courts  —  Cltlxensblp   in  amended  petlUon. 

Approved  Id  Desert  King  MId.  Co.  t.  Wedeklnd,  110  Fed.  877, 
holding  objection  to  Jurisdiction  of  conrt  tor  an;  reason  not  ap- 
parent on  face  of  bill  must  be  takeD  bj  special  plea  and  cannot 
be  taken  raised  by  motion. 

Syl.  2  (XII,  389).  Bevlew  —  Ref uiing  leave  to  file  plea  to  clU- 
lensblp. 

Approved  in  Mexican  Cent  By.  Co.  v.  Dutble,  189  U.  S.  78, 
23  Sup.  Ct  610,  47  L.  717.  holding,  under  Rev.  Stat,  |  954,  Cir- 
cuit Court  may  permit  amendment  setting  np  plaintitTs  citizen- 
ship, fact  having  been  established  and  residence  only  having 
l>een  pleaded,  where,  if  amendment  not  made.  Circuit  Court  of 
Appeals  would  have  remanded  with  leave  to  amend;  Yazoo  & 
M.  V.  R.  R.  Co.  v.  Adams,  180  XJ.  S.  9,  45  L.  402,  21  Snp.  Ct. 
242,  bolding  where.  In  action  In  State  court  for  taxes,  cause  was 
remanded  for  new  trial  on  appeal.  Federal  qnestlon  raised  at  new 
trial  Is  too  late. 

Syl.  S  (XII,  889).    Service  on  "Joint  agent"  of  corporation. 

Approved  In  Frauiey  v.  Pennsylvania  Casualty  Co.,  124  Fed. 
263,  265,  holding  collection  by  Pennsylvania  Insurance  company 
of  single  renewal  premium  through  cashier  of  bank  In  Wisconsin 
did  not  make  cashier  agent  of  company  on  whom  service  of  process 
could  1>e  made.     See  85  Am.  St  Bep.  913,  note. 

Syl.  4  (XII,  389).    Appearance  —  Binding  effect  of  State  law. 

Approved  In  Scott  v.  Hoover,  99  Fed.  249,  holding,  under  Cal. 
Code  Cfv.  Proc.,  1  306,  objection  to  trial  where  action  is  brought 
is  waived  by  demurrer  without  affidavit  of  merits  and  demand 
for  trial  In  proper  county;  Emanuel  v.  Terrls,  63  S.  C.  121,  41 
S.  E.  25,  holding  where  property  once  In  this  State  has  been  turned 
over  to  foreign  corporation  which  is  trustee  under  will  and  by 
It  taken  outside  of  State  service  by  publication  on  corporatiOB  In 
suit  by  resident  cestui  que  trust  la  ineffective, 
149  C  S.  210^15.    Not  cited. 
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149  0.  S.  21B-224.  87  L.  707,  DDBR  y.  CORBIN  CABINET-LOCK 
CO. 

«JL  3  (XII,  390).    Patenta  —  Effect  of  popularity. 

Approved  In  Union  Blecolt  Co.  t.  Fetere,  125  Fed.  609,  holding 
Tofd  Peters  patent  No.  621,974,  for  metbod  of  and  means  for  pack- 
ing crackers;  American  Sales-Book  Co.  t.  Carter  Crume  Co.,  125 
Fed.  500,  and  American  Sales-Book  Co.  v.  BuUlTant,  117  Fed. 
298,  both  boldlng  Beck  patent  No.  647,834,  for  manifolding  sales- 
book  and  holder,  TOid  for  lack  of  patentable  novelty;  Standard 
Cwtw,  etc.,  Co.  T.  Caster  Socket  Co.,_113  Fed,  166,  holding  Berkey 
patent  No.  318,533,  for  caster  socket,  anticipated  by  Kane  & 
Brown  patent;  National  Hollow,  etc.,  Co.  v.  Interchangeable,  etc., 
Co..  106  Fed.  707,  upholding  Hein  patent  No.  361,009,  claim  2, 
tor  metallic  brake  beam;  Goes  Printlng-Preaa  Co.  v.  Scott,  103 
*"«!  857,  holding  void  Firm  patents  Nos,  410,271,  415,321,  and 
S29,680,  relating  to  Improvements  In  printing  machines;  Falk  Mfg. 
Co.  T.  MlBBouri  R.  B.  Co.,  103  Fed.  302,  holding  void  Hoffman  & 
S'alk  patent  No.  546,040,  for  improvement  in  rail  joints, 
1*9  C.  8.  224-231,  87  L,  710,  UNDERWOOD  v.  QBBBEE. 

^yt  1  (XII,  391).    Patent  for  copying  paper  not  novel, 

approved  in  WisconBln,  etc.,  Co.  v.  American,  etc.,  Co.,  125  Fed. 

*•  holding  Natim  patent  No.  621,174,  for  carpet-cleaning  machine, 

'Qfringed  by  machine  made  in  accordance  with  Tburman  pat- 

fed    ^'"'  '^''**2  ""''  665,083;  Dolg  t.   Morgan  Mach.    Co.,   122 

™*  462,  holding  Smith  &  Dolg  patent  No.  342.268,  claims  5,  6, 

(or  box-nalling  machine,  void  for  lack  of  patentable  novelty. 

gyl.  2  (XII,  391).    Patent  describing  but  not  claiming  compoaitfon. 

Approved  In  Thomson-Houston  Elec.  Co.  v.  Black  Rirer  Traction 
Co.,  124  Fed.  512,  holding  void  Van  Depoell  relBsued  patent 
Ko.  11,892,  for  traveling  conduit  for  electric  rallroade;  Writing 
Mflch,  Co.  v.  Elliott,  etc..  Typewriter  Co.,  106  Fed.  508,  uphold- 
ing Crary  patent  No.  477,517,  claim  1,  for  Improvements  In  booh 
typewriter. 
149  U.  S.  231-237,  37  L.  713.  PEARSALL  v.  SMITH. 

SyL  1  (XII,  391).    Bankruptcy  —  Fraud  suspending  limitation. 

Approved  in  Damold  T.  Simpson.  114  Fed.  370,  holding  mere 
fact  that  debtor  concealed  fraud  and  that  creditors  knew  nothing 
ft  Bituation  until  short  time  before  action  does  not  take  case 
oat  of  limitations  where  diligence  on  part  of  creditors  would 
have  enabled  them  to  secure  the  property  In  payment  of  their 
debts;  Claflln  Co.  v.  Middlesex  Bank  Co.,  113  Fed.  961,  holding. 
under  Arkansas  statutes,  continuance  ot  possession  for  seven  years 
DDder  deed  executed  on  foreclosure  ssle  regular  on  face  and  pur- 
porting to  convey  mortgagor's  entire  title  confers  on  purchaser 
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snd  fall  grantee  atwolute  title  bo  ae  to  t>ar  action  to  redeem  from 
mortKage;    Lehman  t.  GroBby,   99   Fed.  544,   holding  bankmptcr 
act  1898,  i  23b,  does  not  apply  to  ault  by  truBtee  to  set  aside  al- 
leged fraudulent  conveyance  by  bankrupt. 
149  D.  S.  237-242,  37  L.  717.  TBXA8,  ETC.,  BY.  t.  ANDERSON. 

SyL  3  (XII,  392).    Review  of  action  conforming  to  mandate. 

Approved  in  Fuller  v.  United  States,  182  U.  8.  568,  45  L.  1234, 
21  Sup.  Ct  873,  upholding  grant  of  new  trial  for  newly  discovered 
evidence  by  court  of  original  Jurisdiction  after  final  decision  in 
tbis  court;  White  ▼.  Bruce,  109  Fed.  364,  applying  rale  wbere 
Circuit  Court  In  conformity  wltb  mandate  of  Circuit  Court  of 
Appeals  awards  execution  for  coats  against  defendant  and  mre- 
ties  on  bonds,  and  sureties  attempt  to  set  up  invalidity  of  original 
Judgment 
149  U.  8.  242-248,  S7  L.  719,  HAGBR  v.   8WAYNE. 

Syl.  1  (XII,  392).    Assignment  of  right  of  action  against  collector. 

Approved  In  Thayer  v.  Preesey,  175  Mass.  235  (see  56  N.  E.  7), 
holding  wbere  government  passed  special  act  making  approprla- 
ti<Hi  to  pay  Judgment  recovered  by.  assignee  of  government  claim, 
eucb  assignment  was  valid  between  parties. 
149  U.  8.  248-2S8,  87  L.  721,  8CHAEFFEB  v.   BLAIB. 

8yL  1  (XII,  S92).    Fraud  as  depriving  right  to  commissions. 

Approved  in  Paul  v.  Minneapolis,  etc.,  Macbine  Co..  87  Uo. 
App.  654,  holding  where  servant  employed  for  definite  time  quits 
or  Is  discharged  for  good  cause  or  is  guilty  of  fraud  upon  his  mas- 
ter he  cannot  recover  his  salary. 

SyL  2  (XII,  392).    Partnership  for  purchase  and  sale  of  realty. 

Approved  In  M'Klnley  v.  Lloyd,  128  Fed.  620,  holding  agree- 
ment providing  that  colain  land  to  be  purchased  should  be  held 
in  equal  Interests  between  plaintiff  and  others,  subject  to  cbsrge 
(or  purchase  price,  or  that  It  should  be  partitioned  among  par. 
ties,  profits  on  such  sales  as  made  to  be  divided.  Is  within  Statute 
of  Frauds. 

Distinguished  In  Hughes  v.  Ewing.  182  Mo.  302,  62  8.  W.  477, 
holding  agreement  to  participate  In  profits  arlBing  from  purchase 
and  sale  of  lands  does  not  constitute  parties  to  agreement  partners. 
149  U.  S.  259-261,  87  L.  725.  CINCINNATI.  ETC.,  B.  B.  v.  McKKEN. 

8yl.  2  (XII,  392).    Certificate  of  arcuit  Court  of  Appeals. 

Approved  in  Emsbelmer  v.  New  Orleans,  186  U.  8.  4%  46  Z. 
1046,  22  Sup.  Ot  774,  reaffirming  rule, 

149  U.  8.  281-266.    Not  cited. 
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149  U.  S.  266-272,  37  L.  728,  RICHMOND,  BTC^  R.  B.  t.  BLUOTT. 

S7I.  1  (XII,  393).     Damages  —  PosBtblllty  of  promotion. 

Approved  In  West  Chicago,  etc.,  B7.  t.  Uadaj,  188  111.  310,  DS  N. 
B.  934,  holding  In  action  for  personal  Injuries  evidence  of  amount 
plalntltt  bad  earned  In  employment  be  bad  abandoned  five  years 
prior  to  Injury  Is  Inadmissible. 

SyL  3  (XII,  394).    BsJlrosd's  liability  to  stranger  —  Latent  defects. 

Approved  In  Westinghouse,  etc.,  Mfg.  Co.  v.  Helmllcb,  127  Fed. 
H,  holding  maater  purchasing  derrick  chain  from  reputable  chain- 
maker,  who  represented  It  of  highest  quality  and  tested,  not 
liable  for  injury  to  employee  caused  by  break  due  to  crystallza- 
tlon  of  iron,  where  chain  bad  been  subjected  to  careful  visual 
lospectlou  from  time  to  time;  Bishop  v.  Brown,  14  Colo.  App. 
B48,  61  Pac.  S5,  bedding  mere  fact  of  the  explosion  of  a  stationary 
■team  boiler  does  not  raise  a  presumption  of  negligence;  Kent  v. 
Bailroad,  77  Miss.  498,  78  Am.  8L  Bep.  S36,  27  So.  021,  boldlng 
railroad  employee  cannot  recover  for  injuries  caused  by  defects 
In  tool  used  by  blm  in  customary  manner  where  it  was  new  one 
of  kind  used  by  railroads  and  bad  been  inspected, 
m  D.  8.  278-277.  37  L.  732,  UNITED  STATES  v.  MOCK. 

SyL  1  (XII,  394).    Damages  —  Trees  cut  on  public  lands. 

Approved  In  Powers  v.  United  States,  118  Fed,  C67,  holding  one 
CDtdng  and  removing  timber  from  public  mineral  lands,  wblch 
be  converted  into  lumber  and  sold  for  purposes  permitted  by  stat- 
ute. Dot  liable  for  added  value  of  timber  due  to  bis  labor  merdy 
for  failure  to  keep  record  prescribed  by  land  office  rules. 

SyL  2  (XII.  394),    Bemarks  by  court  —  Cutting  timber. 

Approved  In  Teller  v.  United  States,  113  Fed.  277,  holding  on 
Irlsl  of  ona  for  cutting  timber  on  government  land,  evidence  of 
ctistom  In  tbst  locality  known  to  general  land  office,  of  entering 
on  land  and  cutting  timber  therefrom  before  patent,  1b  tnadmls- 
*IUe;  Cunningham  v.  Metropolitan  Lumber  Co.,  110  Fed.  336, 
lioldlng  bomestesd  settler,  wbo  has  not  perfected  his  right 
•o  as  to  entitle  him  to  patent,  csnnot  cut  and  remove  tim- 
ber from  land  and  cannot  give  title  to  such  timber  as  against  the 
government. 
149  U.  8.  278-287,  87  L.  734,  UNITED  STATES  v.  DUMAS. 

SjL  1  (XII.  394).    Conclusiveness  of  postmsster-general's  order. 

Distinguished  in  Harvey  v.  United  States,  97  Fed.  4SS,  holding 
fragmentary  transcript  from  treasury  department's  books,  contain- 
ing Bccomits  of  former  marshal  wblch  cover  only  part  of  his 
term.  Is  luufflcfent  to  sustain  Judgment  against  sureties  In  action 
brought  thlrty-tbree  years  after  term  expired. 
Vol.  Ill  — 24 
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148  V.  8.  287-297,  87  L.  737,  LEGGETT  v.  STANDARD  OIL  CO. 

8jL  4  (XII,  394),    PateotA  —  Lacliei  In  suing  for  infringement. 

DlBtingulshed  In  Crows  Cork,  etc.,  Co.  t.  Aluminum,  etc.,  Co., 
108  Fed.  ess,  boldlng  delay  in  obtaining  patent  after  filing  of 
application  due  to  adverse  mUDgs  of  examiners  whlcb  necessi- 
tate appeal  will  not  work  at>andonment  of  Inventor'B  rights 
wbere  be  proceeds  wltbln  time  limited  toj  statute. 

148  V.  8.  298-304,  37  L.  748.  M0SK8  t.  LAWRBNCB  CO.  BANK. 
Syl.  8  (XII,  395).    Note  payable  to  maker. 

Approved  In  Taylor  t.  Welslager,  90  Md.  412.  4S  AtL  477,  bold- 
lug  promissory  note  executed  by  husband  and  wife,  payable  to 
order  of  husband  and  by  him  Indorsed  In  blank.  Is  enforceable  by 
bolder  against  wife  under  Code,  art.  45,  |  2. 

149  D.  S.  304r^7,  37  L.  745,  NIX  t.  HEDDEN. 

Syl.  1  (XII,  396).  Tariff  —  Judicial  notice  of  commercial  meaning. 

Approved  in  Nordlluger  v.  United  States,  127  Fed.  685,  holding 
canary  seed  Is  not  free  of  duty,  under  tariff  act  1897,  cbap.  11, 
f  2.  free  list,  par.  656,  but  is  dutiable  under  chap.  11,  |  1,  scbed- 
ule  G,  par.  254,  covering  seeds  not  specially  enumerated;  Hemp- 
stead &  Sod  v.  Thomas,  122  Fed.  540,  holding  tungsten  ore  ad- 
mitted free  under  section  614  of  tariff  act  of  1897. 

SyL  2  (XII,  396).    Judicial  notice  of  words. 

Approved  in  Martin  v.  Eagle  Development  Co.,  41  Or.  450,  69 
Pac.  219,  applying  rule  where  vendor  of  mine  represented  that 
land  would  yield  gold  not  less  than  ten  cents  per  yard  "  from 
grass  roots  down  "  and  that  he  had  "  prospected  "  land  and  knew 
value  thereof. 

149  O.  S.  308-314  37  L.  747,  CALIFORNIA  v.  SAN  PABLO.  ETC.. 
R.  R. 

SyL  1  (XII,  396).    Appeal  — Want  ol  controversy. 

Approved  In  Hatfleld  v.  King,  184  U.  8.  165,  46  L.  483,  22  Sup. 
Ct  478,  holding  questEon  of  want  of  controversy  may  t>e  exam- 
ined on  motion  supported  by  affidavits;  Tyler  v.  Judges,  etc., 
170  U.  S.  406.  45  L.  254.  21  Sup.  Ct.  207,  holding  peUtloner  In  ap- 
plication for  prohlblUoD  to  Judges  of  Court  of  Land  Registration, 
on  ground  that  proceedings  In  said  court  dealed  to  parties  Inter- 
ested due  process  of  law,  must  show  personal  Interest  In  litigation; 
Thorp  V.  Bonnlfieid.  177  U.  S.  10.  44  L.  6o4.  20  Sup.  Ct  B35,  de- 
tiying  Jurisdiction  to  review  where  defendant  has,  by  his  own 
action,  reduced  Judgment  agulnst  him  by  voluntary  settlement 
and  payment  below  the  amount  which  necessary  to  give  court 
jurisdiction;  Montgomery  v.  City  Council.  99  Fed.  832,  boldlng 
where  purchaser  at  foreclosure  of  corporation's  property,   whlcb 


izcubyCoOgIc 


3T1  Notes  on  D.  S.  Repotte.        149  D.  S.  315-3*6 

be  wu  entitled  to  have  delivered  to  blm  free  of  llena,  paid  cltr 
taxes  and  sought  to  bare  amount  thereof  deducted  from  pur- 
cbHse  price  on  ground  of  exemption,  he  cannot  have  court  allow 
cUlm  If  tax  found  valid;  Wedeklnd  v.  Bell.  26  Nev.  414.  G9  Pac.  614, 
hatding  wbere  parties  to  appeal  settle  controversy  appeal  will  be 
dlamtssed,  tbougb  cause  has  been  argued  and  submitted;  State  v. 
Grand  Jurj,  37  Or.  643,  62  Pac.  20S,  holding  where  mandamus 
to  compel  grand  Juiy  to  Inquire  Into  criminal  charge  Is  refused 
tod  afterward  grand  jury  Is  discharged  appeal  will  be  dismissed; 
State  V.  Lambert,  S2  W.  Va.  200,  251,  43  8.  &.  177.  17S.  dismiss- 
ing error  to  Judgment  avoiding  mandamtiB  to  compel  placing  of 
name  ou  ballot  where  pending  appeal  election  has  been  held. 
119  D.  B.  315-327,  37  L.  749.  DALZBLL  v.  DUEBER  WATCH, 
ETC.,  MFG.  CO. 

SyL  1  (XII,  396).    Oral  sale  ol  right  to  obtain  patent 

A^pproved  In  Pressed  Steel  Car  Co.  t.  Hansen,  128  Fed.  446, 
leaffirmlng  rule;  Schmltt  v.  Nelson  Valve  Ca.  125  Fed.  757,  759, 
atBrming  121  Fed.  98,  holding  Inventor  agreeing  to  assign  patent 
tor  consideration,  pending  application,  cannot  sue  for  infrlnge- 
meat  after  refusal  to  assign;  Cook  v.  Sterling  Electric  Co.,  118 
Fed.  47,  holding  oral  agreement  for  sale  of  Invention,  founded 
OQ  good  conalderHtlon,  made  pending  application  for  patent,  ll 
good  defense  to  Infringement  suit  after  issuance  of  patent 

8tL  2  (XII,  396).    Employer's  right  to  patents. 

Approved  in  Pressed  Steel  CBr  Co.  v.  Hansen,  128  Fed.  445,  re- 
aDnnlng  rule. 

SrL  3  (XII,  396).    Specific  performance  —  Clear  proof  of  contract 

Approved  In  White  v.  Wansey,  116  Fed.  349,  refusing  specific  per- 
formance of  contract  for  sale  of  real  estate,  where  there  Is  con- 
filct  of  evidence  as  to  whether  it  was  signed  or  not,  and  It  wag 
nnderstood  by  both  parties  that  It  should  be  acknowledged,  but 
vendor  refused  to  acknowledge. 

8;l-  4  (XII,  397).    Equity  —  Flea  unsupported  by  testimony. 

Approved  In  Eveleth  v.  Southern  CaL  Ry.  Co.,  123  Fed.  838, 
holding  on  hearing  on  plea,  replication  and  proofs,  where  proofs 
■ustalD  averments  of  plea,  bill  must  be  dismissed;  Westervelt  v. 
Ubrary  Bureau,  118  Fed.  820,  holding  equity  rule  34  applies  where 
defendant  desires  to  answer  after  issue  of  fact  joined  on  plea  has 
been  decided  against  him. 
149  V.  S.  327-345.  37  L.  755,  WADE  v.  CHICAGO,  ETC.,  B.  B. 

Syl  3  (XII,  387).    Purchaser  below  par  of  pledged  bond. 

Approved  in  Barker  v.  Barth,  192  III.  470,  61  N.  E.  381,  hold- 
ing wbere  nonnegotlable  note  was  assigned  and  the  maker,  with* 
oat  notice  of  such  assignment  purchased  the  negotiable  note  of 
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the  ps^ee,  be  can.  Is  action  bj  payee  to  use  ol  aBslgnee,  set  off 

toll  amotiDt  of  payee's  note. 

149  U.  8.  346-360.  37  L.  763,  HEDDBN  t.  BICHARD. 

SrL  1  (XII,  897).    Tariff — Commercial  designation. 

Approved  In  United  States  v.  Massacbnsetts  General  Hospital, 
100  Fed.  984,  boldlng  surgical  Instruments  are  exempt  under  para- 
graph 685  of  tans  act  of  1894,  exempting  scientific  Instruments. 

149  n.  S.  360-3SC,  S7  L.  764,  CADWALADBB  v.  JESSDP,  BXa. 
PAPER   CO. 

Syl.  1  (XII,  388).    Tariff  — Old  rubber  shoes. 

Distinguished  In  Carberry  v.  United  atates,  116  Fed.  774,  hold- 
ing second-hand  bottles,  capable  of  use  as  bottles,  not  admitted 
free  as  junk  nnder  tariff  act  1897,  par.  688. 

149  U.  8.  3I5B-384,  37  L.  786,  HOBBIK  T.  JENNISON. 

SfL  1  (XII,  898).    Patents —  Owner  for  certain  territory. 

Approved  In  Edison  Phonograph  Co.  v.  Pike,  116  Fed.  864.  up- 
holding contract  by  which  owner  of  patent  granted  license  to  use 
and  vend  patented  articles  and  licensee  agreed  not  to  sell  such 
articles  for  less  than  price  fixed  by  licensor,  and  not  to  sell  to 
any  one  who  did  not  sign  anch  agreement,  and  that  as  to  any  arti- 
cles sold  In  violation  of  terms  license  should  be  void  and  vendor 
should  be  an  Infringer;  Goodyear  Shoe,  etc.,  Co.  v.  Jackson,  112 
Fed.  149,  determining  question  of  InfringemeDt  where  purchaser 
of  patented  machine  repaired  same. 

149  D.  8.  364-868,  87  L.  769,  MINNEAPOLIS,  ETC.,  BT.  v. 
EMMONS. 

8yL  1  (XII,  398).    Penalty  for  failure  to  fence  road. 

Approved  In  Gano  v.  Minneapolis  &  SL  L»  R.  R.  Co.,  114  Iowa, 
719,  87  N.  W.  717,  89  Am.  St  Rep.  388.  upholding  Code,  i  2007, 
providing  that  railroads  condemning  land  for  right  of  way  shall 
pay  to  landowner  reasonable  attorney's  fees  incident  to  the  assess- 
ment of  damages  or  appeal  therefrom;  Polndexter  v.  May,  98  Va. 
150,  34  8.  EL  973,  npholding  fence  law,  requiring  owner  to  inclose 
land  with  lawful  fence,  as  prerequisite  to  right  to  recover  for 
damages  done  by  trespassing  animals. 

SyL  2  (XII,  S9S).    Excluslveness  of  corporate  charter  duties. 

Approved  In  Detroit,  etc..  By.  v.  Commissioner,  127  Mich.  220, 
86  N.  W.  846,  holding  under  act  1893,  No.  171,  |  6,  wuere  steam- 
railroad  has  extended  road  across  existing  car  line  and  aalise- 
qoently  erection  of  safeguards  at  crossing  becomes  necessary,  rail- 
road commissioner  may  require  street-car  company  to  pay  portion 
of  expense  of  constructing  and  maintaining  such  appliances. 
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M8  U.  S.  368-411,  87  L.  772,  BALTIMORE,  ETC.,  B.  B.  v.  BAUGH. 
StL  1  (KJI,  39S).     Binding  effect  of  State  declaiona  on  feUow 
MTvantB. 

ApproTed  In  Sane  t.  Erie  R,  R.,  128  Fed.  4TS,  holding,  under 
Oblo  Rev.  Stat.,  f  3365-22,  railroad  not  liable  to  inferior  servant  tor 
Injuries  anetalned  througb  negligence  of  superior  servant;  Westero 
Union  Td.  Co.  v.  Sklar,  126  Fed.  298,  holding,  under  Tenn.  Code, 
H  183T,  18S8,  damages  for  mental  suffering  caused  hy  unreasoaahle 
delay  In  delivery  of  telegram  not  recoverable  when  not  accom- 
panied by  pecuniary  lose  or  physical  Injury;  Cargill  v.  Duffy,  123 
Fed.  733,  holding  under  New  York  city  ordinance  relating  to 
licensing  of  cabs  and  drivers,  owner  of  licensed  cab  who  lets  same 
by  day  to  driver  to  whom  be  also  fumlabes  badge  Is  liable  to  paa- 
lenger  for  Injuries  due  to  drlver^i  negligence;  Pennsylvania  Co.  v. 
riahack,  123  Fed.  472,  holding  In  absence  of  State  statute  Federal 
conn  applies  its  own  rules  in  determining  who  are  fellow  servants: 
Keene  Five-Gent  Sav.  Bank  v.  Reld,  123  Fed.  226,  holding  Federal 
courts  exercise  Independent  Judgment  In  construing  note  and  mort- 
tage;  Elliott  v.  Felton,  119  Fed.  279,  holding  State  decision  holding 
conductor  to  be  vice-prlnclpal  not  binding  on  Federal  courts;  Texas, 
etc.,  Ry.  V.  Carlin,  111  Fed.  780,  holding,  under  Texas  statutes, 
loteman  of  bridge  gang  not  fellow  serrant  of  member  of  gang  who, 
under  bis  orders.  Is  engaged  in  separate  piece  of  work;  Louisville, 
Mc,  R.  R.  Ca  V.  Stuber,  lOS  Fed.  636,  holding  foreman  of  water 
inpply,  injured  In  collision  while  riding  on  engine.  Is  fellow  servant 
of  engineer;  American  Surety  Co.  v.  Worcester  Cycle  Mfg.  Co., 
100  Fed.  44,  holding,  under  Connecticut  decisions,  chattel  mortgage 
!■  Invalid  as  to  after  acquired  property  as  against  third  persons 
nnlem  mortgagee  has  actually  taken  possession  before  other  rights 
Intervene;  Brlegal  v.  Southern  Pac.  Co.,  98  Fed.  962,  holding  flr»- 
Bian  oiling  turntable  by  direction  of  engineer  fellow  servant  of 
latter;  Bunt  v.  Hurd,  98  Fed.  688,  holding  brakeman  fellow  ser- 
vant of  section  hand. 

DUtlngulsbed  in  Leazotte  v.  Railroad,  70  N.  H.  6,  45  AQ.  1064, 
folding  where  brakeman  Injured  on  defendant's  railroad  In  Massa- 
chnsetts  brought  suit  In  New  Hampshire,  defendant's  liability 
governed  by  laws  of  Massachusetts. 
BfL  2  (XII,  400).  Master's  liability  for  servant's  negligence. 
Approved  la  Fatten  v.  Texas  &  P.  B.  B.  Co.,  179  D.  S.  S64,  43  L. 
36G,  21  Sup.  Ct  278,  holding  railroad  not  liable  for  Injury  to  fire- 
man by  reason  of  defective  step  on  engine  where  engine  had  been 
thoroughly  Inspected  before  trip;  National  Steel  Co.  v.  Lowe,  127 
1^^  316,  holding  stove  tender  la  steel  works  may  recover  for  In- 
juries caused  by  water  block  being  freed  from  wall  of  furnace 
while  behig  repaired;  8t  Louis  Cordage  Co.  v.  Miller,  126  Fed 
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BOO,  505,  S12,  holding  woman  Injured  by  slipping  of  fingers  fn 
coga  of  gearing  in  factory  where  ahe  had  worked  lor  six  months 
cannot  recover  where  she  had  worlied  at  machine  for  some  time; 
Chicago  House  Wrecking  Co.  v.  Blmey,  117  Fed.  76.  78,  holding 
where  wrecking  company  employed  in  tearing  down  espoeltlon 
bnlldings  and  selUng  materials  employed  engineer  as  Buperintead- 
ent  In  charge  of  work  of  tearing  down  buildings,  who  hired  and  dis- 
charged men  and  personally  directed  foreman,  superintendent  was 
Tlce-prluclpal;  Alaska  United  Gold  Min.  Co.  v.  Muaet,  114  Fed.  69. 
boldlng  where  corporation  owning  two  mines  has  general  super- 
intendent for  Iratb  and  foreman  of  each  mine  wlio  employs  and 
discharges  men  and  directs  and  controls  the  operation  of  his  mine 
and  gangs  of  men  there  employed,  such  foreman  la  vice-principal: 
Weeks  V.  Scb&rer,  111  Fed.  333,  335,  holding  shift  boss  In  charge 
of  gang,  whose  duty  It  Is  to  direct  men  when,  where  and  how  to 
work,  but  who  has  no  authority  to  hire  or  discbarge  men,  being 
fellow  servant  of  men  In  ahlft.  notice  to  him  of  incompetence  or 
fellow  serrant  Is  not  notice  thereof  to  master;  In  re  Callforuln 
Nav.  &  Imp.  Co.,  110  Fed.  673,  holding  steamsblp-owuer  liable 
to  fireman  for  injorles  caused  by  bursting  of  steam  drum  con- 
nected with  boilers;  Lafayette  Bridge  Co.  v,  Olsen,  108  Fed.  337, 
holding  bridge  company  liable  for  Injury  to  employee  caused  by 
defective  plank  In  temporary  wooden  structure,  timbers  of  which 
selected  by  common  workman  by  direction  of  foreman;  Toledo 
Brewing,  etc.,  Co.  v.  Bosch,  101  Fed.  634,  holding  master  liable  for 
Injuries  to  servant  due  to  dangerous  condition  of  appliances  which 
be  is  required  to  use,  though  dangerous  condition  due  to  negligence 
of  independent  contractor;  Browne  v.  King,  100  Fed.  568,  570, 
boldlng  helper  and  operator  of  mine  whose  duty  it  was  to  look  out 
for  "  missed  sbots  "  are  fellow  servants,  and  It  was  not  duty  of 
employer  to  make  Inspection  for  "  missed  shots  "  after  each  es- 
plosion,  danger  therefrom  being  Incident  to  employment;  New 
Orleans,  etc.,  R.  R.  Go.  v.  Clements,  100  Fed.  423,  holding  night 
foreman  moving  cars  at  night,  and  on  Jumping  on  car  to  loosen 
brake  grabbed  brake  wheel  from  wblch  nut  on  top  was  gone,  not 
guilty  of  contributory  negligence  la  falling  to  examine  brake; 
Stevens  v.  Chamberlln,  100  Fed.  382,  holding  machinist  In  mill 
wbose  duty  It  was  to  make  repairs  when  ordered  by  superintend- 
ent, and  who  had  authority  over  assistants  and  helpers,  whom  he 
employed,  but  whose  principal  duties  required  blm  to  work  with  his 
bands,  was  fellow  servant  of  employee  assisting  him  In  repair  of 
machine;  Penwlck  v.  Illinois  Cent.  R.  R.  Co.,  100  Fed.  248,  holding, 
under  Mississippi  laws,  foreman  appointed  by  yardmaster  to  direct 
switch  on  which  cars  were  to  be  switched  according  to  switch 
list  furnished  him  not  superior  officer  of  member  of  switching 
crew;  Port  Blakely  Mill  Co.  v.  Garrett,  97  Fed.  539.  holding  rail- 
road liable  for  Injuries  to  employee  by  breaking  of  stakes  wblcb 
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St  lo  sockets  on  side  of  flat  cars,  tboush  supplied  bj  c 
of  person  Injured;  Frye  v.  Gas  Co.,  94  Me.  23,  40  Atl.  805,  Holding 
ouBter  liable  to  fireman  employed  In  boiler-room  who  fell  Into  bole 
tliat  bad  been  dug  and  left  open  In  front  of  boiler  by  master's 
employees  wbo  were  making  foundation  for  an  econonilzer;  Skinner 
>.  McLangblln,  &4  Md.  530,  SI  Atl.  100,  holding  master  liable  for 
iDjary  to  laborer  employed  by  sbipbullder  asalsting  in  lowering 
scow  by  helping  wltb  stubbing  rope,  when  he  was  inexperienced 
and  was  not  warned  of  dangerous  character  of  work;  Zellars  v. 
Missouri  Water,  etc.,  Co.,  02  Mo.  App.  128,  holding  where  two 
sbllts  employed  In  engine-room  and  each  shift  had  to  keep  place  In 
repair  during  period  It  was  discharged,  and  their  failure  to  notify 
Sreman  of  second  shift  who  was  hurt  though  engineer  notlflen, 
be  cannot  recover,  as  members  of  two  shifts  were  fellow  servants; 
Carroll  v.  Tidewater  Oil  Co.,  67  N.  J.  L.  652,  684,  52  AU.  277,  hold- 
\ag  master  liable  for  Injury  to  employee  directed  by  superloteudent 
to  assist  In  moving  punching  machine,  Qy-wbeel  of  wblch  was 
loose  and  slipped  oft;  Cerrllloa,  etc.,  R.  R.  v.  Desersnt,  9  N.  Mes. 
5T,  ^  Pac.  811,  holding  mlueowner  not  liable  for  death  of  em- 
ployee caused  by  explosion  of  gases;  Faiflkner  t.  Mammotli  M,  Co., 
S3  Utah,  442,  66  Pac.  801,  holding  where  miner  ordered  by  foreman 
to  make  excavations  at  place  where  miner  thought  overhnnging 
ground  looked  "  a  little  suspicious,"  but  foreman  assured  him  it 
w«8  sate,  there  was  no  such  obvious  danger  as  to  create  assump- 
tion of  risk;  Pool  v.  Sontiem  Pac.  Co..  20  Utah,  216,  58  Pac.  32S, 
bolding  railroad  liable  to  car-repairer  killed  while  under  car  which 
was  not  repair  track  and  was  bumped  by  engine  under  direction 
of  switch  foreman  who  bad  actual  knowledge  of  deceased's  posi- 
tion DDder  car;  Shannon  v.  Consolidated,  etc.,  Min.  Co.,  24  Wash. 
132,  64  Pac.  ITS,  holding  master  liable  for  injuries  to  mine  employee 
by  discharge  of  "  missed  shot,"  where  one  of  shift.  In  addition  to 
doing  game  work  as  other  men,  was  charged  wltb  duty  of  notify- 
ing Incoming  shift  of  existence  of  "  missed  shot;"  dissenting  opinion 
in  Uaryland  Clay  Co.  v.  Ooodnow,  95  Md.  349,  SI  Atl.  297,  majority 
holding  master  not  liable  for  Injury  to  workman  unloading  clay 
from  cars  which  were  bumped  by  train  of  cars  made  up  by  servant. 
starting  down  incline,  where  cars  had  defective  brakes;  dissent- 
ing opinion  In  McLaine  v.  Head  &  Dowst  Co.,  71  N.  E.  301,  53 
AQ.  549,  majority  holding  master  not  liable  for  foreman's  failure  to 
^nm  laborer  when  load  of  dirt  and  stone  was  about  to  be  dumped 
into  tr»ch  where  he  was  at  work.  See  notes,  75  Am.  St  Rep. 
802,  628. 

8yL  3  (XII,  402).)    Wbo  are  fellow  servants. 

Approved  in  Pennsylvania  Co.  v.  Flsback,  123  Fed.  471,  holding 
rardmoBter  In  charge  of  switch  yards,  wbo  is  subordinate  to 
general  jardmaster,  wbo  is  In  turn  subordinate  to  trainmaster,  and 
be  to  superintendent.  Is  fellow  servant  of  Bwltcbmen;  Hale  v.  Kan- 
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sat  Glt7  Sonttaem  tLj.  Co.,  120  Fed.  735,  boldlng  railroad  not  liable 
In  Louisiana  (or  Injulei  to  member  of  train  ciev  tbrongh  negli- 
gence OS  anotber  member  ot  esme  crew;  Bontbem  Pac.  Co.  v. 
Scboer,  114  Fed.  468,  holding,  under  Utah  Bev.  SUt.,  U  1342,  1343, 
engineer  not  fellow  servant  of  bis  dreman;  U'Donald  v.  Bnckley, 
109  Fed.  292,  holding  general  foreman  employed  bj  contractors, 
and  having  charge  of  worlc  and  of  employees,  with  power  to  em- 
ploy and  discharge,  while  employed  la  actual  work  of  directing 
operatI<Kis  of  pile  driver,  giving  signals  to  oiglneer  for  fall  of 
hammer.  Is  fellow  servant  of  other  members  of  pile  driver  gang; 
Cincinnati,  etc..  E.  B.  Co.  v.  Gray,  101  Fed.  626,  holding  general 
yardmaster  and  yard  foreman  In  switch  yards  are  fellow  servants; 
Browne  v.  Elng,  100  Fed.  365,  holding  helper  and  operator  In  mine 
whose  dnty  It  was  to  look  out  for  "  missed  shots  "  are  fellow  ser- 
vanta;  Thomas  v.  Cincinnati,  etc.,  Hy.  Co.,  9T  Fed,  249,  260,  bold- 
lng yardmaster  of  railroad  who  Is  made  responsible  for  condition 
of  yards,  directs  Incoming  and  starting  of  trains,  and  Is  aatborlzed 
to  employ  and  discharge  men,  who  Is  subject  to  orders  of  super- 
intendent and  trainmaster,  Is  fellow  servant  of  foreman  of  yard 
switch  gang;  Southern  Iifd.  Co.  v.  Martin,  160  Ind.  286,  66  N.  E. 
8SS,  holding  one  employed  In  unloading  and  hauling  stone  on  de- 
fendant's train  Is  fellow  servant  of  manager  of  train  and  work; 
UcQueeny  v.  Chicago,  etc..  By.,  120  Iowa,  526,  94  N.  W.  1126,  bold- 
lng foreman  In  charge  of  steam  shovel  while  assisting  in  replacing 
chain  on  pulley  of  shovel,  Is  fellow  servant  with  servant  who  is  also 
engaged  In  replacing  the  chain;  Knutter  v.  New  York,  etc..  Co..  67 
N.  J,  L.  652,  62  Atl.  567,  holding  Unemaa  fellow  servant  of  district 
manager  who  had  charge  of  business  of  telephone  company  and 
whose  negllgeoce  wbUe  co-operating  with  lineman  and  at  same 
time  supervising  work  was  cause  of  Injury;  Mast  r.  Kem,  84  Or. 
249,  75  Am.  St  Bep.  581,  54  Pac.  SSI,  boldlng  superintendent  and 
manager  of  quarry,  having  power  to  hire  and  discharge  employees. 
Is  fellow  servant  In  directing  workman  with  whom  be  Is  engaged  In 
blasting  to  put  powder  Into  hole,  without  waiting  for  hole  to  cool 
after  powder  had  exploded  therein;  Wlskle  v.  Montello,  etc.,  Co.. 
Ill  Wis-  450,  87  N.  W.  464,  holding  foreman  who  personally  con- 
ducts blasting  tn  quarry  Is  fellow  servant  of  those  who  assist  him 
In  such  work;  dissenting  opinion  In  St.  Lonls,  etc.,  R.  B.  Co.  v. 
Furry,  114  Fed.  004.  905,  holding,  under  Arkansas  statute  of  18B3, 
fireman  Injured  by  collision  caused  by  failure  of  telegraph  operator 
to  deliver  orders  received  by  him  from  train  despatcher  not  fellow 
servant  of  telegraph  operator;  dissenting  opinion  in  Missouri,  etc.. 
By.  Co.  V.  Elliott,  102  Fed.  Ill,  majority  holding  train  despatcher. 
In  giving  orders  for  movement  of  trains,  not  fellow  servant  with 
employees  operating  trains.  See  75  Am.  Bt  Bep.  688;  S97.  610, 
G2S,  626,  notes. 
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DiBtlngalslied  In  Weeks  ▼.  Scharer,  lU  Ted.  331,  332,  holding 
Bhlft  boBB  wbose  dtit7  It  ts  to  direct  men  wtiea,  wbere  and  bow  to 
work,  bnt  wbo  hu  no  anthorlt;  to  hire  or  dlscbarge  men,  being 
fellow  BcrTsiit  ot  men  In  sblft,  notice  to  talm  of  Incompetence  of 
fellow  serrant  1b  not  notice  tbereof  to  master. 

8jL  4  <XII,  4W>).    Injury  to  fireman  tbrougb  engineer'!  negligence. 

ApproTed  In  Sonthem  Pac.  Co.  r.  Scboer,  114  Fed.  470,  474,  bold- 
Ing,  under  Utah  Rev.  Stat,  |1  1342,  1343,  engineer  not  fellow  aer- 
vant  of  bis  fireman;  Maber  ▼.  Union  Pac,  etc..  By.,  106  Fed.  810, 
boldlng  brekeman  on  passenger  train,  Injured  In  collision  witb 
frelgbt  train,  la  fdlow  servant  of  engineer  and  conductor  of  freight 
wboee  negligence  caused  tbe  Injury;  Dobson  v.  N.  O.,  etc.,  B.  B. 
S2  La.  Ann.  11S6,  27  6a  674,  boldlng  plaintiff,  who  was  foreman  of 
gang  engaged  In  hauling  dirt  with  train,  and  anstalned  Injury  by 
collision  of  train  with  cow  on  track,  which  was  caused  by  con- 
ductor's abandonment  of  train.  Is  not  fellow  seTvant  of  conductor; 
Grattis  v.  K.  C,  P.  &  O.  By.,  1S3  Mo.  401,  402,  77  Am.  St  Rep. 
T3S,  SQ  S.  W.  114,  holding  where  fireman  Injured  by  derailment  ot 
train  caused  by  engineer's  negligence  In  disobeying  rales  as  to 
■Ignals  and  obeying  orders  of  conductor,  be  cannot  recover  as  he 
waa  fellow  servant  of  engineer  and  conductor;  dissenting  opinion 
In  MlBBourt,  etc.,  By.  Co.  v.  Elliott,  102  Fed.  109,  majority  boldlng 
train  despatcber,  in  giving  orders  for  movement  of  trains,  not 
fellow  servant  of  employees  operating  eucb  trains. 

(XII,  399).     HIsceUaneous. 

Cited  in  Greene  v.  Owen,  125  N.  G.  218,  S4  S.  E.  426,  holding 
while  county  board  of  education  established  by  act  of  1897,  chap. 
108,  was  abolished  by  act  of  1890,  chap.  874,  It  was  practically  re- 
established by  act  1899,  cbap.  732. 
1«  D.  S.  411-436,  87  L.  790.  PATBICK  v.  BOWMAN. 

Syl.  3  (XII,  406).    Contracts  —  Eevocatlon  by  mail. 

Approved  in  Sea  Ins.  Co.  v.  Johnston,  105  Fed.  291,  applying  rule 
to  revocation  of  Insurance  by  malL 

149  n.  S.   436-451,  37  L.  700,  MBIBOPOLITAN   BANK  T.  ST. 
LOUIS  DISPATCH  CO. 

SyL  2  (XIL  406).    Good  will  defined. 

Approved  In  Hart  t.  Smith,  159  Ind.  187,  04  N.  B.  663,  boldlng 
good  will  of  business  not  taxable  under  Burns'  Bev.  Stat  1901, 
I  8410,  taxing  all  property  not  expressly  exempt,  and  f  8411, 
providing  that  personalty  shall  include  certain  described  property, 
among  which  good  will  not  mentioned;  Lawrence  v.  Times  Print- 
ing Co..  22  Wash.  492,  01  Pac,  169,  boldlng  Injunction  ilea  at  Instance 
of  Judldal  sale  purchaser  of  newspaper,  Its  plant  and  good  will, 
to  restrain  nnotber  newspaper  company  from  usurping  tbe  good 
will  and  employing  a  kindred  name  for  paper  published  by  IL 


Cg.lzccbyCoOgIC 


149  U.  B.  4Sl-i72        Notes  oa  D.  S.  Beports.  87S 

SrL  4  <XU.  406).    Effect  of  llmltatfons  Id  equity. 

Approved  In  Hale  t.  Coffin,  120  Fed.  474,  afflrmlng  114  Fed.  676, 
tioldlng  equity  suit  to  subject  property  of  estate  In  hands  of  dis- 
tributee to  debt  of  decedent,  based  Btockbolder's  statntoiy  lia- 
billty  Is  governed  by  Statute  of  Limitations;  Hlg^ns,  etc..  Fuel 
Co.  T.  Snow,  113  Fed.  437,  holding  under  Texas  rule  where  Utle  ot 
complainaut  to  lands,  upon  wblch  be  bases  right  to  equitable  relief, 
Is  legal  one,  capable  of  being  established  at  law,  doctrine  of  laches 
does  not  apply,  but  rights  are  barred  only  by  adverse  possession. 
149  U.  8.  451-466,  37  L.  804,  GATES  v.  ALLBN. 

Syl.  1  (XII,  407).     Setting  aside  conveyance  by  unsecured  creditor. 

Distinguished  In  Jones  v.  Mutoal  Fidelity  Co.,  123  Fed.  S21,  626, 
holding  Federal  equity  court  may,  under  19  Laws  Del.,  chap.  181, 
appoint  receiver  tor  inaolvent  corporation  solely  on  ground  of  In- 
solvency at  Buit  of  unsecured  creditors  who  have  not  reduced  claims 
to  Judgment 

Syl.  2  {XII,  407).    State  laws  blending  law  and  equitf. 

Approved  In  Postal  TeL  Cable  Co.  v.  Southern  By.  Co.,  122  Fed. 
160,  holding  on  removal  of  condemnation  proceedings  to  Federal 
court,  proceeding  prescribed  by  State  law  must  be  followed  In 
determining  compensation;  Peacock,  Hunt  &  West  Co.  v.  Williams, 
110  Fed.  918,  denying  Federal  equity  Jurisdiction  over  salt  by  cred- 
itor whose  claim  Is  evidenced  by  notes  not  reduced  to  Judgment 
for  sequestration  of  debtor's  property  and  appointment  of  recelva, 
though  such  suit  authorized  by  State  statutes;  M'Gulre  T.  Pensa- 
cola  City  Co.,  106  Fed.  679,  denying  equity  Jurisdiction  over  ault  to 
recover  realty  by  one  having  title  though  out  of  possession,  who 
alleges  that  defendanta  obtained  possession  by  fraud  and  by  void 
judgments  of  State  court;  Southern  Pine  Co.  v.  Hall,  105  Fed.  SS, 
upholding  Federal  Jurisdiction  over  suit  to  quiet  title  by  com- 
plainant In  posseaalon,  where  such  suit  Is  authorized  by  State  stat- 
ute and  It  appears  from  record  that  defendant  Is  not  In  possession; 
Adoue  V.  Strahan,  07  Fed.  692,  holding  plalntitF  out  of  possession 
and  holding  legal  title  cannot  maintain  '-ill  in  equity  in  Federal 
courts  against  defendant  In  possession  tu  cancel  tax  deed  regular 
on  face  and  which  constitutes  cloud  on  title. 

Distinguished  In  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  525, 
holding  Federal  court  may,  under  19  Del.  Laws,  chap.  181,  appoint 
receiver  for  Insolvent  corporation  solely  on  ground  of  Insolvency 
at  suit  of  unsecured  creditors  who  have  not  reduced  claims  to  Judg- 

149  D.  S.  466-472,  87  L.  810.  ST.  LOUIS  v.  WESTERN  UNION 
TEL.  CO. 

Syl,  1  (XII,  408).    Rental  (or  use  of  streets  for  telegraph  poles. 

Approved  in  Western  Union  TeL  Co.  v.  New  Hope,  187  V.  S.  427, 
23  Sup.  Ct  205,  47  L.  244,  foUowlng  rule;  Pikes  Peak  Power  Co.  t. 
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City  of  Colorado  Springs,  105  Fed.  10.  upholding  grant  by  city 
(or  consideration  of  use  of  city  water  and  water  system  to  produce 
power  to  genorate  electricity;  State,  etc.  v.  District  Court  Ramsey 
Connty,  87  Mtnn,  151,  91  N.  W.  302,  holding  St.  Paul  charter  of 
1900,  conferring  on  council  right  to  take  private  property  for  pub- 
lic nse  on  paying  compensation,  does  not  violate  borne  rule  amend- 
ment of  ConsUtotlon  of  1898;  Flattsborg  v.  Peoples'  TeL  Co.,  88 
Mo.  App.  313,  holding  city  may  grant  franchise  to  telephone  com- 
pany on  condition  that  It  pay  percentage  ot  gross  earnings;  WasD- 
Ington,  etc.,  B.  B.  v.  Alexandria,  98  Va.  351,  36  N.  B.  387,  holding 
dty  may  compel  railroad  to  replace  rails  by  others  of  different 
pattern  though  old  rails  had  been  approved  by  city  In  Qrst  Instance. 
1«  U.  S.  473-480,  37  L.  815,  PORTER  v.  SARIN. 

SyL  1  (XII,  409).    Suit  by  stockholder  against  officer  —  PartleB. 

Approved  In  Savings,  etc.,  Co.  v.  Bear  Valley  Irr.  Co.,  112  Fed. 
T04,  holding  stockholder  cannot  question  corporation's  deed  in 
alwence  of  showing  that  corporation  itself  has  tailed,  after  proper 
application  to  it,  to  bring  suit  to  set  deed  aside;  Lamm  v,  Parrott, 
etc.,  Co.,  Ill  Fed.  241,  holding  suit  by  stockholders  against  cor- 
poration and  another  corporation,  which  has  wrongfully  obtained 
controlling  interest  In  first  and  has  managed  Its  business  to  detri- 
ment of  stockholders  and  for  Its  own  benefit.  Is  removable  by 
second  corporation  on  ground  of  separable  controversy;  Metcalf 
V.  American  School  Furniture  Co..  108  Fed.  911,  holding  minority 
stockholder  may  sue  In  equity  In  behalf  of  himself  and  all  other 
stockholders  similarly  situated  to  set  aside  unlawful  transfer  by 
corporation,  where  corporation  on  demand  has  retosed  to  sue; 
Zuelly  T.  Casper.  160  Ind,  460,  67  N.  B.  105.  boldlDg  taxpayer  may 
sue  auditor  and  county  commissioners  for  restitution  by  former  of 
moneys  Illegally  allowed  him  by  latter  In  excess  of  legal  fees, 
where  latter  refused  to  proceed  against  him. 

SyL  3  (XII,  410).    Receiver's  pOBsesslon  is  coart'a. 

Approved  in  Brookfleld  v.  Eecker,  118  Fed.  942,  upholding  Juris- 
diction of  Federal  court  appointing  ancillary  receiver  for  corpo- 
ration's property,  over  suit  by  him  to  protect  property,  Irrespective 
of  citizenship;  Western  Union  Tel,  Co,  v.  Boston  Safe  Deposit,  etc., 
Co..  112  Fed.  38,  holding  contract  made  by  receiver  appointed  In 
foreclosure,  with  approval  of  court,  leasing  property  pending  Its 
sale,  Is  binding  on  mortgagee  though  he  Is  not  formal  party  to  suit; 
In  re  Endl.  99  Fed.  916,  holding  whwe  constable  under  State  proc- 
ess seizes  personal  property  In  possession  of  bankruptcy  trustee, 
which  ts  held  as  assets  of  estate,  he  will,  on  motion  of  trustee,  be 
ordered  forthwith  to  restore  the  property  to  the  possession  of  the 
latter:  Pendleton  v.  Lutz.  78  Miss.  330.  29  So.  165.  holding,  under 
26  Fed.  Stat  433,  suit  against  Federal  receiver  Is  not  ancillary  to 
nit  In  which  receiver  was  appointed  so  as  to  give  right  of  removal; 
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OonntafTliam  t.  Wechcelberg,  106  WI&  862,  SI  N.  W.  416,  holding 
stockbolder  cannot  maintain  inlt  to  enforce  rlghU  of  corporation 
In  band!  of  receiver  against  defaulting  offlcen,  until  court  has 
refused  to  direct  receiver  to  take  proper  alepB  la  that  regard. 

SfL  4  (XII,  410).    Receive  not  luable  wltbout  court's  consent. 

Approved  tn  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  222,  223,  bold- 
Ing  where  receiver  Intervened  In  suit  to  foreclose  mortgage  on 
corporation's  propert7.  decree  In  such  suit  bound  all  parties,  In- 
cluding interveners,  in  suit  In  which  be  was  api^ointed;  Montgomery 
V.  Enslen,  126  Ala.  668,  28  So.  631,  restralnbig,  on  petition  of  re- 
ceiver, action  of  trover  against  receiver  by  claimant  to  property 
of  corporation  In  bands  of  recover;  Cdbom  v.  Zantls,  176  Uo. 
6S4,  76  S.  W.  666,  holding  where  property  Is  la  possession  of  re- 
ceiver aad  neither  receiver  nor  party  acquiring  title  at  foreclosure 
sale  Is  made  party  to  suit,  prevailing  party  on  appeal  not  entitled 
to  restoration  of  possession  as  against  receiver  and  pnrchaaer.  Beo 
74  Am.  St.  Bep.  286,  note. 

Byl.  0  (XII,  410).    Federal  JurlsdlcUon  over  State  receiver. 

Approved  In  Atlantic  Trust  Co.  v.  Dana.  128  Fed.  218,  holding 
where,  at  commencement  of  foreclosure  of  mortgage  covering  all 
property  and  Income  of  corporation,  property  was  In  hands  of 
receiver  appointed  in  creditor's  suit,  mortgagee,  by  intervenlag  in 
creditor's  suit,  acquired  prior  right  to  Income  as  against  creditors 
Bubsequeatly  intervening;  Knott  v.  Evening  Post  Co.,  124  Fed.  354, 
holding  where,  la  State  suit  by  etockbolder  only  relief  grantable 
WHS  order  of  inspection  of  boobs,  Federal  court,  In  suit  by  creditor 
alleging  corporation's  Insolvency,  acquires  priority  where  it  appoints 
receiver  who  takes  possession  before  appointment  of  receiver  by 
State  court;  Murray  v.  Beal,  97  Fed.  568,  holding  bill  In  equity 
brought  In  Bankruptcy  Court  by  trustee  to  quiet  title  to  assets  of 
estate  as  sgalnst  claim  of  defendant,  must  afflimatlvely  show  that 
right  of  action  was  one  vesting  origloally  In  trustee  or  that  It  was 
one  originally  accruing  to  the  bankrupt  btms^;  Mlsbawaka  Mfg. 
Co.  V.  Powell,  98  Mo.  App.  640,  72  8.  W.  725,  holding  replevin  does 
not  lie  by  claimant  of  property  In  hands  of  bankruptcy  receive  as 
property  of  bankrupt. 
149  U.  S.  481-505,  87  L.  819,  BIBB  v.  ALLBK. 

Syl.  4  (XII,  411).    Order  to  broker  —  Usage. 

Approved  la  Clew  v.  Jamleson,  182  D.  S.  481,  48  L.  1191,  Zl  Sopt 
CL  853,  holdlag  where  It  appears  from  pleadings  that  salss  and 
purchases  of  stock  were  tn  fact  made  subject  to  rules  of  stock 
exchange,  all  transactloas  regardli^  sales  and  purchases  most  be 
regarded  as  having  taken  place  with  direct  reference  and  subject  to 
those  rules. 
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SjL  6  (Xn.  411).  Fntares  —  UnderstaDdlng  aa  to  noDdellTery. 
ApproTed  In  M&rden  y.  PhUltpa,  103  Fed.  106,  holding  bill  of  sale 
Intoided  as  secnrltr  for  loan  of  money  to  be  used  In  dealing  in 
Menncefl  In  profits  of  wLlcb  vendee  Is  to  participate,  Is  invalid 
u  igalnst  trustee  In  bankruptcy  ol  vendor. 
SjL  7  (XII,  411).  Validity  o(  contracts  (or  fntore  delivery. 
Approved  In  Clews  v.  Jamteson,  182  D.  8.  4S1,  45  L.  11&7,  21  Sup. 
CL  8ST,  bolding  contract  which  Is,  on  Its  face,  one  of  sale,  wltb 
pnrtilon  for  mtnre  delivery,  ts  valid,  and  burden  of  showing  tbat 
It  la  cover  for  setdement  of  differences  rests  with  party  making 
Uieassatlan;  Board  of  Trade  v.  Christie  Grain,  etc.,  Co.,  116  Fed. 
HT,  twldlng  since  rules  of  Chicago  board  of  trade  prohibit  gambling 
ud  Impose  npon  both  parties  to  sale  for  futnre  delivery  obligation 
to  ddlver  and  receive  the  commodity  sold,  such  board  may  sua 
Id  equity  to  protect  Ita  market  quotations,  though  members  violate 
nilMi  Ponder  v.  Jerome  Hill  Cottaa  Co.,  100  Fed.  376,  377,  tioMlng 
*bere  note  was  executed  to  brokers,  tbrou(^  whom,  as  their  agents, 
tbey  bad  made  contract  for  purchase  of  cotton  for  futnre  delivery 
t«r  tmonnt  of  loss  paid  for  them  by  such  brokers,  defendant  had 
burden  of  showing  that  they  did  not  Intend  to  receive  the  cotton; 
dinentlog  opinion  In  Bartlett  v.  Collins,  109  Wis.  4S7.  85  N.  W.  700. 
(ujority  bolding  In  action  on  brokerage  contract  for  sale  of  grain 
u  board  of  trade  for  future  delivery,  burden  Is  on  party  claiming 
M  such  contract  to  sbow  that  actual  delivery  Intended.  See  83 
Am.  8L  Bep.  9S4,  note. 
SyL  11  (XII,  411).  Statute  of  Frauds  —  Executed  contract. 
Approved  In  M'Carthy  v.  Weare  Gomm.  Co.,  87  Mian.  14,  Bl 
N.  W.  34,  applying  principal  In  action  upon  account  stated  based 
OB  stock  transactions  whereby  defendant  bought  and  sold  certain 
•tocks  for  plaintiff,  and  defendant  by  Its  manager  reported  orders 
executed  In  each  case;  Smith  v.  Putnam,  107  Wis.  163,  82  N.  W. 
1060,  enforcing  oral  agreement  to  purchase  and  sell  log  lands  and 
to  divide  profits  arising  eltber  from  sale  of  lands  or  logs,  where  It 
li  completdy  executed  and  notblng  remains  to  be  done  but  division 
ot  proflts. 

DliUngnlshed  Is  Snyder  t.  Albuquerque,  10  N.  Mex.  469,  62  Pac. 
1101,  boldlog  mnnlclpal  corporation  not  liable  on  Implied  promise  to 
pty  service  alleged  to  be  worth  $300.  where  It  was  by  statute  limited 
to  contract  orally  for  not  more  than  {200. 
1«  U.  8.  B09-M4.     Not  Cited. 
Itt  D.  B.  S44-S60,  87  L.  840,  H&BTBAUFT  T.  METBB. 

SyL   1    (XII,    413).    Duties— "Chinas"    dntlabte    as    bat    trim- 
nlDgtL 

Dlstlogalshed  In  Robinson  t.  United  States,  121  Fed.  205.  bolding 
woven  silk  goods  from  fonr  to  twelve  Inches  wide  and  used  directly 
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In  tbese  wldtbs  to  trim  bats,  not  dutiable  sb  trimmings  under  para- 

grapb  390,  tariff  act  of  1887. 

149  U.  8.  &50-562.    Not  cited. 

149  V.  S.  662-074,  37  L.  847,  GOATS  t.  MERRICK  THRBAD  CO. 

Sfl.  1  (KII,  413).    TrademailtB  —  DresBlng  goods  to  deceive. 

Approved  In  Elgin  Nat  Watcb  Ca  v.  Illinois  Watch  Case  Co., 
178  U.  8.  674,  ^  L.  881.  21  Sup.  Ct  274,  bolding  word  "  Elgin." 
bavlng  acquired  secondary  signification  In  connectloD  with  Its  use. 
It  win  be  protected  from  Imposition  by  fraud,  tboiigb  It  Is  not 
suspectlble  of  registnitloii  as  trademark;  Ohio  Baking  Go.  v.  Na- 
tional Biscuit  Co.,  127  Fed.  120,  bolding  "  In-er  Seal "  trademark 
Infringed  by  trademark  wltb  words  "  Factory  Seal "  printed  on 
same  colored  labels;  Faber  v.  Faber,  124  Fed.  612,  enjoining  nse 
of  word  "  Faber"  on  pencils  by  another  man  of  that  name  where 
pencils  bad  been  widely  known  by  that  nanw;  Shaver  v.  Heller,  etc., 
Co.,  lOS  Fed.  826,  831,  affirming  HeUer  &  Mcrz  Co.  v.  Shaver.  102 
Fed.  886,  bolding  being  manufacturer  ol  "American  Wasli  Bine  " 
may  enjoin  nse  of  name  In  connection  with  goods  of  another  mann- 
factnrer;  Falrbank  Co.  v.  Luckel,  King  &  Cake  Soap  Co.,  102  Fed. 
333,  bolding  name  "  Gold  Drop,"  used  to  designate  washing  powder, 
sufficiently  similar  to  name  '■  Gold  Dust,"  previously  adopted  by 
complainant  to  deceive  so  as  to  constitute  Infringement;  Rains  & 
Sons  V.  White  Hancke,  etc..  Co..  107  Ky.  118.  52  S.  W.  971,  hold- 
ing tobacco  manufacturer  using  brand  "  Rainbow  Twist,"  may  en- 
join another  manufacturer  from  using  words  "  The  Best  Twist,"  on 
same  kind  and  color  of  label;  Drake  Medicine  Co.  v.  Gleesner.  08 
Ohio  St  358,  67  N.  E.  727.  holding  "Dr.  Drake's  German  Croup 
Remedy  "  Infringed  by  words  "  Dr.  Drake's  Famous  German  Croup 
Remedy." 

Syl.  4  (XII,  414).  Trademark  —  Quality  and  length  alone  In- 
dicated. 

Approved  In  Searle,  etc.,  Herlth  Co.  T.  Warner,  112  Fed.  676, 
holding  Fancreopepeine  not  subject  of  trademark.  See  SO  Am.  St 
Rep.  118,  120.  note, 

Syl.  6  (XII,  414).    Trademark  —  Care  not  to  deceive. 

Approved  In  Allen  B.  Wrlsley  Co.  v.  Iowa  Soap  Co.,  122  Fed.  798, 
holding  "  Old  Country  Soap  "  not  infringed  by  brand  "  Our  Coun- 
try's Soap,"  where  defendant's  product  bore  bis  name  and  place 
of  manufacture  and  package  was  so  unlike  plaintifTs  aa  not  likely 
to  deceive  common  purchaser  exercising  ordinary  care;  General 
Electric  Co.  v.  Re-N'ew  Lamp  Co.,  121  Fed.  170,  holding  where 
manufacturer  of  electric  tamps  had  affixed  Its  trademark  to  each  of 
lamps  on  Interior  of  tube  in  process  of  manufacture,  defendant 
renewing  such  lamps  when   burned  out  and  reselling  same,    not 
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enjoined  In  absence  of  proof  of  purpose  of  putting  trademark 
wbere  It  did;  Centaur  Co.  v.  Uarsball,  97  Fed,  780,  holdlug  wrappers 
and  labels  used  by  defendants,  on  bottles  of  Caetorla  made  and  sold 
by  tbem,  not  so  similar  to  complainants  aa  to  deceive  ordinary 
purchasers;  Dennlson  Ufg.  Co.  t.  Scharf  Tag,  LbIkI,  etc.,  Co.,  121 
Fed.  317,  arguendo. 

149  D.  S.  074-580,  87  L.  853,   SHEFFIELD  FURNACE  CO.   t. 
WITHEROW. 

Byh  1  (XII,  415).    Demurrer  without  affldavlt  and  certificate. 

Approred  In  Dnpree  r.  Leggett,  124  Fed.  701,  holding,  under 
equity  rule  81,  demurrer  to  bill  not  supported  by  certificate  and 
affldsTlt  required  by  It  is  fatally  defective. 

8yL  3  (XII,  415).    Equity  will  not  aid  delay  in  payment 

Approved  in  Rocbester  Germ,  Ins.  Co.  v.  Scbtnldt,  126  Fed.  1003, 
holding  where  several  Insurers  were  only  pro  rata  liable,  and  sev- 
eral State  suits  brougbt  to  whlcb  same  defenses  Interposed  and 
tome  suits  removed  to  Federal  court,  both  Federal  and  State  suits 
could  be  Kijolned  by  trill  In  Federal  court  to  have  liability  ot  In- 
rarers  determined  In  equity. 

Syl.  5  (XII,  415).  Following  State  court  enforcing  mechanic's 
Ilea, 

Approved  IQ  Jones  v.  Mutual  Fidelity  Co,,  123  Fed,  519,  holding, 
DDder  19  Laws  Del.,  cbap.  181.  Federal  court  may,  at  suit  of  un- 
secured creditors  who  have  not  reduced  claims  to  Judgment,  appoint 
receiver  for  Insolvent  corporation;  Union  Life  Ins.  Co.  v.  Rtggs, 
123  Fed.  319,  holding  Rev,  Stat  Mo.  1899,  S  7890,  providing  that 
whether  misrepresentation  made  In  procuring  life  policy  Is  material 
sball  be  question  for  Jury  does  not  affect  Federal  equity  court's 
Jurisdiction  over  suit  to  cancel  policy  for  fraud;  Hill  v.  Northern, 
etc.,  R.  R.  Co.,  113  Fed.  917,  holding  one  executing  release  to  rail- 
road for  claim  for  personal  Injuries  cannot  avoid  it  for  fraud,  unless 
he  first  returns  or  offers  to  return  the  money  received  as  consid- 
eration; Hooven,  ertc,  Co.  v.  John  Feather  stone's  Sons,  111  Fed.  86. 
holding  consent  to  try  equity  suit  as  action  at  law  is  no  waiver  of 
right  to  review  proceedings  by  appeal;  Connor  v.  Tennessee  Cent. 
Ry.  Co..  109  Fed.  938,  holding  purchaser  of  railroad  at  Judicial 
sale  may  Intervene  In  suit  to  enforce  unforeclosed  lieu,  and  assert 
rights  to  which  he  has  succeeded;  HIII  v.  Northern  Fac.  Ry.  Co.,  104 
Fed,  756.  holding  written  release  Intentionally  executed  by  a  plain- 
tiff, on  payment  by  defendant  of  agreed  sum,  cannot  be  Impeached 
at  law  Id  Federal  court,  on  ground  of  fraud,  though  State  statutes 
permit  It;  Adams  v.  Shirk,  104  Fed.  Gl,  holding  objection  that  cause 
of  action  stated  In  declaration  at  law  Is  cognizable  only  In  equity, 
cannot  be  considered  when  first  taken  In  motion  In  arrest  of  Judg- 
ment; Hooven,  etc.,  Co.  v.  Feathers  tone,  09  Fed.  18i.  holding  suit  to 
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mforca  mecbsDlc'B  Ilea,  being  one  In  eqaltj,  on  removal  maj  be 
tried  BB  Bncb  thongli  Instituted  as  law  action  as  permitted  by  State 
practice;  Adams  v.  Shirk,  117  Fed.  807,  arguendo. 
149  n.  8.  580-086,  87  L.  856,  LOEBEB  t.  8CHB0EDEB. 

S7L  2  (XII,  41B).    Time  to  raise  Federal  question. 

Distinguished  In  Uallett  t.  North  Carolina,  181  U.  B.  S92,  45  li. 
1018,  21  Sap.  Gt  731.  holding  Federal  question  raised  In  State 
Supreme  Court  on  rehearing  Is  In  time  where  State  court  disposed 
of  such  Federal  anestlon. 
1«  n.  8.  E>S8-S9S.     Not  cited. 
149  V.  S.  693-^06,  37  L.  862,  HILL  T.  UNITBD  STATES. 

Syl.  2  (XII,  416).    Concurrent  Jurisdiction  ot  Court  of  Claims. 

Approved  In  Dooley  v.  United  States,  182  U.  S.  227,  46  L.  1080, 
21  Sup.  Ct  764,  holding  Circuit  Court,  sitting  as  Court  of  Claims, 
has  Jurisdiction  of  suit  to  recover  duties  Illegally  exacted  upon 
goods  alleged  not  to  have  been  imported  from  foreign  country. 

Distinguished  Id  Uulted  States  v.  Lynsh,  188  U.  S.  458,  478,  23 
Sup.  OL  352,  866,  47  L.  644,  661,  upholding  Circuit  Courf  s  Jurisdic- 
tion over  suit  against  government  for  damagea  for  overflowing 
of  lands,  rendering  them  useless,  caused  by  erection  of  dam  across 
river  to  Improve  navigation;  dissenting  opinion  In  Scranton  v. 
Wheeler,  179  U.  S.  189,  45  L.  147,  21  Sup.  Ct  67,  majority  holding 
riparian  owner  whose  access  to  navigBble  water  is  permanently 
destroyed  by  government  pier  erected  on  submerged  lands  to  Im- 
prove navigation. 

Syl.  8  (XII,  416).    Tort  against  governmenL 

Approved  la  Bigby  v.  United  Statea,  188  D.  S.  406,  23  Sup.  Ct 
470,  47  L.  523,  denying  Circuit  Court's  Jurisdiction  over  action  for 
damagea  to  one  Injured  by  fall  of  elevator  In  government  building; 
Adsit  V.  Kaufman,  121  Fed.  356,  holding  where  defendant  was  In 
possession  of  realty  claiming  under  third  person  adversely  to  plain- 
UfT,  and  no  relation  of  contract  existed  between  the  parties,  plain- 
tiff could  not  maintain  assumpsit  for  use  and  occupation. 
149  U.  8.  605-607.  87  L.  866,  BVAN8  v.  8TEDTNISCH. 

Syl.  1  (XII,  416).    Appeal  —  Errors  apparent  on  record. 

Approved  In  Hildretb  v.  Grandln,  97  Fed.  872,  holding  irhere 
motion  is  presented  to  trial  court,  which  raises  Issues  of  (act  to 
be  determined  on  evidence,  action  of  court  not  reviewable  In  ab- 
sence of  bill  of  exceptions  embodying  motion  and  proofs. 

149  n.  8.  608-628,  87  L.  867.  BYBRS  v.  McAULEY. 

Syl.  1  (XII,  417).    Court's  possession  cannot  be  Interfered  with. 

Approved  In  Stevens  v.  Smith,  126  Fed.  709,  holding  legatees  ana 
distributees  are  Indispensable  parties  to  Federal  suit  by  heir  to 
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■et  aside  proTlslons  of  will  so  as  to  leave  decedent  Intestate  as  to 
large  portion  of  estate;  Knott  t.  Bventog  Post  Co.,  124  Fed.  355.  357. 
holdlnK  ybexe  In  action  hj  stockholder  In  State  court  only  relief 
wtalcb  conld  t>e  granted  was  Inspection  of  corporation's  books,  Fed- 
wal  court  In  sabBeqnent  suit  by  creditor,  alleging  insolvency  of 
corporatlOD,  acqalres  priority  wben  It  appoints  receiver  wbo  takes 
poaaeaalon  of  proiwrty  before  State  court  appoints  receiver;  Hall 
T.  Bridgeport  Trust  Co.,  123  Fed,  740,  denying  Federal  Jurisdiction 
over  salt  for  specific  performance  of  contract  by  whicb  intestata 
decedent  agreed  to  make  complainant  bla  sole  lieir,  while  his  es- 
tate la  In  process  of  administration  as  ineolTCDt  estate;  Hale  t. 
Coffin,  114  Fed.  575,  holding  wliere  administration  of  estate  com- 
pleted by  State  court.  Federal  court  may,  by  suit  In  equity,  sub- 
ject property  of  estate  In  hands  of  distributee  to  payment  of  stock- 
holder's llabUtty;  United  States  v.  Blsenbels,  112  Fed.  197.  holding 
wUere  In  condemnation  suit  by  government  In  Federal  suit,  process 
not  served  until  after  service  of  State  process  In  subsequent  action 
by  third  person  to  recover  interest  In  same  land.  State  court  had 
priority  of  Jurisdiction,  but  Federal  court  could  proceed  with  con- 
demnatloQ;  M'Farlan,  etc.,  Co.  v.  Solanas,  106  Fed.  14a  149,  152. 
holding  where,  In  action  In  Circuit  Court  against  bankruptcy  trustee. 
plafntifC  recovers  Judgment  declaring  him  to  be  owner  of  property 
In  trustee's  possession,  and  pending  proceedings  defendant  sells 
part  of  property,  court  could,  on  rule  to  show  cause,  compel  defend- 
ant to  pay  proceeds  to  plaintiff;  In  re  Chambers,  Calder  &  Co.,  9S 
Fed.  866,  holding  where  bankruptcy  receiver  enters  upon  occupancy 
of  building  leased  by  tiankrupts  to  carry  on  their  business,  eject- 
ment In  State  court  against  bankrupt  and  receiver  will  be  en- 
joined; Jordan  v.  Taylor.  98  Fed.  645,  holding,  pending  admlnlstra- 
tton  In  State  Probate  Court,  Federal  couri  will  not  entertain  bill 
by  cestui  que  truM  under  trust  fund  comprising  reelduum  of  estate 
to  set  aside  executor's  sale,  end  to  take  proceeds  out  of  their 
possession. 

Syl.  3  (Xn,  417).    Aftmlnlstrator's  possession  Is  court's. 

Approved  In  ITPberson  v.  Mississippi  Valley  Xmat  Co.,  122  Fed. 
371,  373,  holding  where  proper  distribution  of  estate  has  been  de- 
termined by  Probate  Court,  Federal  court  will  not  entertain  suit 
against  administrator  to  compel  him  to  deliver  property  to  another 
claimant  who  was  not  party  to  State  proceedings;  Hale  v.  Coffin, 
114  Fed.  575,  holding  where  administration  of  estate  completed  In 
State  court.  Federal  court  may  by  equity  suit  subject  property  In 
hands  of  distributee  to  payment  of  stockbolder's  liability;  State  v. 
O'Day,  41  Or.  C04,  6S  Pac.  545,  holding  beginning  of  escheat  pro- 
ceedings in  Clrcnlt  Court,  under  Hill's  Anno.  Laws,  l  3136,  not  In- 
tended to  Interfere  with  or  Interrupt  usual  probate  proceedings. 
ToL  III— 26 
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S7L  4  (XII,  418).  Determination  ol  anclUarr  tnattere  —  Cltlra 
■bip. 

Approved  [n  Hal«  v.  Tyler,  lis  Fed.  838,  830,  upholding  Fedei 
Jurisdiction  over  inlt  bf  creditor  of  decedent  on  behalf  of 
creditors  to  aet  aside  alleged  fraudulent  conTeyance  bj  decede 
notwithstanding  pendency  of  State  probate  proceedings,  wbt 
State  court  has  not  taken  possession  of  realty;  Jordan  v,  Tayl 
98  Fed.  646,  holding,  pending  admlnlatratlon  In  Probate  Cou 
Federal  equity  court  will  not  entertain  suit  by  cestui  que  tn 
under  trust  fond  comprising  residuum  of  estate  to  set  aside  < 
ecutor'a  sale  and  to  take  proceeds  out  of  their  possession, 

Syt.  5  (XII,  418).    Federal  coart'e  probate  Jurisdiction. 

Approved  In  Security  Trust  Co.  v.  Black  River  Nat  Bank,  1 
U.  S.  22T,  23  Bap.  Ct  68,  47  L.  155.  tolding  If  foreign  creditor 
Minnesota  decedent  delays  proceedings  In  Federal  court  until  afi 
time  fixed  by  Probate  Court  for  presentation  of  claims  baa  expli 
and  estate  distributed,  he  Is  barred;  Carrau  v.  O'Calligan,  125  Fi 
670.  671,  denying  Jurisdiction  of  Federal  court  over  suit  to  set  as! 
probate  of  will  under  Washington  statutes;  Hale  v,  Tyler,  115  F< 
838,  upholding  Federal  court's  jurisdiction  over  suit  by  creditor 
decedent  on  behalf  of  all  creditors  to  set  aalde  fraudulent  c( 
veyance  by  decedent  notwithstanding  pendency  of  State  probi 
proceedings  where  State  court  has  not  taken  possession  of  pn 
erty;  Clark  v.  Guy,  114  Fed.  784,  denying  Federal  Jurisdiction 
removal  of  proceedings  for  administration  of  estate  of  deceae 
person;  United  States  v.  Elsenbels,  112  Fed.  197,  101).  holding  wht 
In  condemoatlon  suit  by  government,  process  not  served  until  afi 
service  of  State  process  In  subsequent  action  by  third  person  to 
cover  Interest  In  same  land.  State  court  had  priority  of  Jurlsdlctl 
but  Federal  court  could  proceed  with  condemnation;  Qalllvan 
Jones,  102  Fed.  427,  holding,  under  Gal.  Code  Civ.  Proc.,  t  lo 
where  one  of  several  executors  was  creditor  of  estate,  cla 
should  be  presented  to  otber  executors,  and  If  disallowed,  s 
should  be  brought  against  them;  dissenting  opinion  In  Wahl 
Franz,  100  Fed.  693,  694,  695,  698,  699,  majority  holding  whe 
under  Arkansas  statute,  appeal  from  probate  decree  admlttlog  -v 
to  probate  cause  tried  de  novo  In  State  Circuit  Court,  proceedii 
on  appeal  not  civil  euH  at  law  or  In  equity  within  sections  1  and 
Judiciary  act  1888. 

Syl.  7  (XII.  418).    Binding  effect  of  State  decisions. 

Approved  In  O'Callaghan  v.  O'Brien,  116  Fed.  93B,  reaffirm 
rule;  Security  Trust  Co.  v.  Black  River  Nat  Bank.  187  0.  S.  2 
23  Sup.  Ct  58,  47  L.  155,  holding  if  forelgu  creditor  of  Mlnnes' 
decedent  delays  proceedings  In  Federal  court  until  after  time  fij 
by  Probate  Court  for  presentation  of  claims  bas  expired  and 
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t&ce  dlstrlbated  be  Is  barred;  Secnrlty  Tmst  Go.  y.  Dent,  104  Fed. 
3S6,  boldlns,  nnder  Hlnnesota  statutes,  rennlrlng  creditor  of  es- 
tate to  present  claims  wlthtn  snch  time,  not  lees  ttaan  six,  nor 
more  than  eighteen  months,  as  court  may  allow,  nonresident  cred- 
itor suing  in  Federal  court  not  barred  In  less  than  full  eighteen 
moDthB. 

M9  U.  8.  629-644,  87  L.  876,  McCOMB  v.  FRINK. 
SyL  B  (XII,  418).    Damages  tor  breach  of  trust  —  Interest 
Distinguished  In  Donnell  T.  Amoakeag  Mfg.  Co.,  118  Fed.  19, 

holding  where  botb  parties  to  libel  appeal,  and  neither  maintains  its 

appeal,  costs  are  not  allowed. 

148  V.  S.  645-648.  87  L.  882,  McNULTT  v.  CALIFORNIA. 

8fl.  2  (XII,  419).  Due  proceaa  of  law  —  Froaecntlon  by  Infor- 
mation. 

Approved  In  Maxwell  r.  Dow,  176  U.  S.  584,  44  L.  698,  20  Sup. 
Ct  450;  Bolln  T.  Nebraska,  176  D.  8.  86,  44  L.  883,  20  Sup.  Ct 
288,  and  State  t.  Tvcker,  36  Or.  294,  61  Pac.  895,  aU  reaffirming 
role;  Davis  v.  Burke,  179  U.  B.  404.  45  L.  252,  21  Sup.  Ct.  212, 
holding  question  whether  convict  shall  be  executed  by  sberltf,  as 
law  stood  at  time  of  trial  and  conviction,  or  by  warden  nnder  law 
as  subsequently  amended,  involves  no  question  of  due  process  of 
law.    See  78  Am.  St  Rep.  239,  note. 

148  U.  8,  648,  649,  37  L.  884,  VINOBNT  v.  CALIFORNIA. 

Syl.  1  (XII,  41S).    Adjndged  conformably  to  McNulty  case. 

Approved  In  In  re  Jack  Davis,  S  Idaho,  772,  SS  Pac.  545,  hold- 
ing, under  Rev.  Stat  1887,  {  159,  person  convicted  of  crime  and 
sentenced  to  death  prior  to  repeal  of  a  statute,  must  be  punished 
under  law  existing  at  time  of  commission  of  offense. 

149  U.  S.  6*6-651,  37  L.  884,  SHUTB  v.  KBYSBR. 

SyL  1  (XII,  419).    Appeal  — Failure  to  return  citaUon  In  time. 
Approved  in  Berllnger  Gramophone  Co.  v.  Seaman,  108  Fed.  717, 
holding  mere  fact  tbat  citation  Is  not  Issued  until  after  expira- 
tion of  time  for  appeal  does  not  defeat  Jurisdiction  of  appellate 
court 
Syl.  2  (XII,  420).    Snpreme  Court's  review  of  territorial  Judgment 
Approved  In  Royal  Ine.  Co.  v.  Martin,  192  V.  S.  160,  24  Sup. 
Ct  250,  upholding  Supreme  Court's  Jurisdiction  to  review  on  error 
flnal  decree  of  Supreme  Court  of  Porto  Rico  where  value  in  dis- 
pute exceeds  95,000,  exclusive  of  coats;  Pacific  Coast  Steamship 
Co.  V.  Pande.  180  U.  S.  636,  45  L.  709,  21  Sup.  Ct  922,  denying 
JurledlctloD  to  review  Judgment  of  Alaska  District  Court 
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14fl  V.  8.  652-662,  87  L.  885.  CAEH  v.  QTJIGLBT. 

87I.  1  (XII,  420).    Land  within  exterior  of  Mexican  grant. 

Approved  In  Oregon,  etc.,  R.  R.  Go.  v.  United  SUtes,  190 
8.  189,  23  Sup.  Ct.  675,  47  L.  1013,  boldlng  no  right  to  pen 
claims,  under  Or.  donation  act  at  1850,  to  Isuda  abandoned 
fore  completing  requlBlte  residence  tbereon,  given  by  &ct  of  3 
20,  1884,  giving  donees  rfgbt  to  make  and  file  final  proofs  : 
fully  eatabUsb  tbelr  rights  to  donations. 
149  U.  a.  662-679.  37  L.  890,  OURTNER  v.  UNITED  STATES. 

Syl.  1  <XII,  420).    Government  as  nominal  party. 

Approved  in  French  Republic  v.  Saratoga  Vichy  Co.,  191 
S.  438,  holding  mle  of  nullum  tempns  cannot  be  Invoked  in 
courts  In  favoi  of  foreign  government  suing  for  benefit  of  i 
vidual  which  la  Its  lessee;  United  States  v.  Southern  Pac.  R. 
Co.,  117  Fed,  662,  holding  government  may  sue  In  equity  to 
aside  patents  erroneously  Issued  to  railroad  under  land  gi 
and  to  test  bona  fides  of  purchasers  of  sucb  lands;  Morsn 
Horsky.  178  U.  8.  214,  44  L.  1041,  20  Sup.  Ot.  860,  arguendo. 
149  U.  S.  680-687,  37  L.  896,  UNION  PAC.  RT.  v.  GOODRIDGE 

Syl.  3  (XJI,  421).    Discrimination  by  carriers. 

Approved  In  Interstate  Com.  Comm.  v.  Chesapeake,  etc,  : 
128  Fed.  64,  boldlng  void,  under  Interstate  commerce  act,  { 
contract  whereby  one  railroad  wag  to  furnish  coal  to  anotbei 
fixed  price,  deliverable  at  latter'a  bins,  where  cost  ot  coal  ad 
to  transportation  charges  acceded  price  received  by  snbatai 
sum;  Baltimore,  etc.,  B.  R.  v.  Diamond  Coail  Co.,  61  Ohio  St 
65  N.  E.  617,  holding  railroad  whose  line  extends  to  interaec 
with  canal  cannot  contract  to  repay  to  shipper  portion  of  fre 
paid  by  him,  it  being  regular  rate  paid  by  others;  dissenting  a 
Ion  In  Louisville  &  Nashville  R.  R.  Co.  v.  Commonwealth, 
Ky.  647,  57  S.  W.  514,  majority  holding,  under  Const..  1  215, 
biblting  discrimination  In  freight  rates,  railroad  may  charge 
for  hauling  coal  used  for  manufacturing  purposes  than  for 
used  for  domestic  purposes. 

Distinguished  In  Louisville  &  Nashville  E.  E.  t.  Commonwe) 
108  Ky.  658,  57  S,  W.  517,  holding,  under  Const,  J  215,  pro 
Itlng  dlscrlmlnatlou  In  freight  rates,  railroad  may  charge  less 
bauUng  coal  used  for  manufacturing  purposes  than  for  coal  i 
for  domestic  purposes. 
149  U.S. 698-763, 37  L.  905,  FONG  TUB  TING  ▼.  UNITED  8TAI 

Syl.  1  (XII,  422).    United  States  may  exclude  aliens. 

Approved  In  Fok  Young  Yo  v.  United  States,  185  U.  S.  302 
Sup.  Ct.  688,  holding  by  Chinese  treaty  of  1894,  privilege  of  tra 
across  United  States  subject  to  regulations  of  United  States;  Un 
States  V.  Yamaska,  100  Fed.  406.  boldiug,  under  26  Stat,  cl 
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S51,  I  11  <coDtra.ct  labor  law),  Becretai?  of  treasury  may  cause 
arrest  and  deportation  of  alien  who  becomes  pauper  witliln  one 
Tear  After  arrlT&I. 

SyL  4  (XII,  422).    Bxclusfon  oC  altens  ts  political  qnestlon. 

Approved  In  United  States  t.  Lee  Hdcd,  118  Fed.  455,  reatBnn- 
Ing  rale;  The  Japanese  Immigrant  Case,  189  D.  S.  97,  100,  23 
Sap.  Ct  618,  614,  47  L.  724,  72B,  holding,  nnder  Immigration  act 
ot  Uorcb  8,  1891,  and  October  19.  1888,  pauper  aliens  entering 
United  States  lllegallj  may  be  deported  at  any  time  within  year 
after  landing;  LI  Sing  v.  United  States,  180  U.  S.  49S,  4S  L.  638, 
21  Snp.  Ct  453,  npholdlng  exclusion  of  Chinese  as  witnesses  In 
dqiortatlon  proceedings  under  act  of  November  3,  1893,  S  2;  United 
States  V.  Gue  Llm,  176  U.  S.  464,  44  L  547,  20  Sup.  Ct.  417. 
holding  wife  and  minor  children  of  Chinese  merchant  who  is 
domiciled  In  this  country  may,  under  act  of  1884,  enter  without 
certificate  mentioned  In  act;  In  re  Sing  Tuck,  126  Fed.  388,  392, 
holding  C<Higress  may  commit  question  of  citizenship  of  persons 
desiring  to  entw  to  immigration  officers  to  determine  facts  on 
which  citizenship  depends;  UnlrHl  States  v.  Tuck  Lee,  120  Fed. 
9S1,  holding  Chinese  laborer  who  departed  from  port  other  than 
one  prescribed  In  exclusion  act  of  1888.  and  without  permission 
of  collector  of  customs,  was  subject  to  deportation  on  entering 
thereafter  at  nondeslgnated  point;  United  States  v.  Wwig  Soo 
Bow,  112  Fed.  416,  holding  decision  of  customs  officers  denying 
right  of  Chinese  to  enter  Is  conclusive  against  his  right  to  remain 
when  BQt»equently  arrested  for  deportation,  unless  reversed  on 
appeal  to  secretary  of  treasury;  United  States  v.  Wong  Chow.  108 
Fed.  378,  holding,  under  exclusion  act  of  1894.  where  Immigration 
officer  maizes  order  of  deportation,  which  has  not  been  appealed 
ttoat.  court  cannot  review  same  on  habeas  corpus. 

SyL  6  (XII,  422).    Statutes  override  treaties. 

Approved  in  The  Kestor,  110  Fed.  448,  holding  act  of  December 
21,  1898,  I  24,  prohibiting  prepayment  of  seamen  applies  to  pre- 
payment on  American  soil  or  In  American  waters  of  wages  of 
British  subjects  shipping  on  British  merchantmen  In  American 
waters. 

Syl.  7  (XII.  423).    Removal  of  resident  aliens. 

Approved  In  Downes  v.  Eidwell.  182  n.  S.  283.  45  L.  llOiJ,  21 
Bop.  (3t.  785,  npbolding  Poraber  act  imposing  duties  upon  imports 
from  Porto  Rico;  In  re  Yew  Bing  HI,  128  Fed.  320,  holding  Chinese 
lawfully  entering  as  merchant  and  who  has  lawfully  practiced 
his  calling  for  sometime  thereafter,  but  who  Is  not  merchant  at 
time  of  arrest,  cannot  be  deported. 

SyL  8  {XII,  423).    Description  of  Judge  of  Federal  court. 

Approved  In  Chow  Loy  v.  United  States,  112  Fed.  358,  359,  hold- 
ing right  of  appeal  given  by  exclusion  act  of  1888,  |  13,  provid- 
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Ing  that  nay  Chlneae  convicted  before  commiBSloDer  may,  witb 
ten  days,  appeal  to  Jndge  of  District  Court,  Is  to  Judge  as  spec 
tribunal  and  not  to  District  Court. 

SyL  0  (XII,  423).    Legislature  may  prescribe  evidence  admlsslb 

Approved  In  Adams  t.  New  York,  192  D.  S.  599,  24  Sup.  Ct  3' 
upholding  N.  T.  Penal  Code,  H  344a,  344b,  mahlug  possession 
policy  slips  by  person  other  than  public  officer  presumption 
possession  knowingly  In  violation  of  law;  LI  Sing  v.  United  Stati 
180  U.  S.  493,  494,  4S  L.  037,  21  Snp.  Ct  452,  upholding  act 
1802,  S  3,  casting  burden  on  Chinese  to  prove  right  to  rems 
in  country;  Chow  Loy  v.  United  States,  112  Fed.  355,  holdli 
under  eiclnaion  act  of  188S,  i  13,  providing  for  appeal  frc 
commlBBloner'a  decision,  appeal  msy  be  taken  by  oral  notice  giv 
to  commissioner  within  ten  days  and  entered  of  record. 

Syl.  10  (XII,  423).  Deportation  not  punishment  — Fourteen 
Amendment. 

Approved  In  Chin  Bak  Kan  v.  United  States,  186  U.  S.  199, 
L.  1125,  22  Sup.  Ct  894,  holding  lack  In  complaint  of  posltl 
aTermeota  of  facts  and  as  to  official  character  of  person  maki 
It  does  not  deprive  commissioner  of  Jurisdiction  In  Chinese  < 
portatlon  cases;  United  States  v.  Hung  Chang,  126  Fed.  404.  ho 
ing  proceeding  for  exclusion  of  alleged  Chinese  In  bo  far  as  tr 
of  iBBue  sa  to  whether  or  not  accused  la  Chlneae  1b  concern 
being  criminal  In  Its  nature,  Btatements  made  by  him  to  offl< 
while  In  Jail  without  admonition  that  they  might  be  used  agali 
him  are  inadmissible;  United  States  v.  Moy  Tou,  126  Fed.  2 
holding  where,  in  Chinese  exclusion  proceedings,  only  evldec 
of  citizenship  was  unsatiBtactory  and  defendant  refused  to 
sworn  In  own  behalf,  finding  against  right  to  remain  was  prop< 
In  re  Ah  Tal,  125  Fed.  796,,  holding  district  Judge  to  whom  app< 
la  taken  from  comnrlssioner's  order  deporting  Chinese,  may  t 
mlt  Chinese  to  bail  pending  appeal;  United  States  v.  HIUs,  124  Fi 
833,  holding  deportation  decree  entered  by  United  States  comm 
sioner  Is  sufficient  to  Justify  grand  Jury  In  finding  Indictment  I 
willfully  bringing  deported  person  In  country  In  violation  of  < 
elusion  act  of  18S4;  Tsol  Sim  v.  United  States,  116  Fed.  9; 
holding,  under  exclusion  act  of  November  3,  1893.  ChlncBe  womt 
who  lawfully  entered  country  before  enactment  of  any  exclusl 
laws,  but  who  failed  to  obtain  certificate,  cannot  be  deported,  whc 
prior  to  her  arrest  she  was  married  to  citizen. 

(XII,  422).    MlBceUaneoua. 

Cited  In  dissenting  opinion  In  Downes  v.  Bldwell,  182  C  S.  21 
46  L.  1107,  21  Sup.  Ct.  787,  majority  upholding  Foraker  act  1 
posing  duties  on  Imports  from  Porto  Rico. 
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150  V.  S.  1-15,  87  U  976,  UNITED  STATES  T.  DENVER,  ETC . 

BT. 

8;1.  3  (XII,  424).    Timber  may  be  used  remote  from  sonrce. 

ApproTed  Id  Denver  A  R.  G.  R.  R.  Co.   v.  United  States,  124 

Fed.  162,  boldlDg  order  problbitlng  railroad  rrom  cutting  timber 

more  tban  three  miles  from  line  of  road  will  be  modlfled;  United 

SUtes  T.  St  ADtbonj  R.  R.  Co.,  114  Fed.  724,  holdlDg  timber  cut 

va  laud  from  twenty  to  twenty-five  miles  from  road  where  same 

Is  neareat  BTallable  timber  la  cut  from  adjacent  land  within  act 

March  3,  1876. 

Distinguished  in  United  States  v.  St  Anthony  R.  R.,  192  U.  S. 
Ml,  536,  640,    24   Sup.   Ct  334,   336,    338,   holding  lands   twenty 
miles  distant  from  railroad  right  of  way  are  not  adjacent  wltbln 
act  Uarcb  3,  1875,  for  cutting  timber  In  adjacent  lands. 
(XII,  424).    MlsceUaneous. 

Cited  In  United  States  v.  Price  Trading  Co.,  109  Fed.  242,  243, 
Wdlng  railroad  given  right  to  cot  timber  for  construction  of 
main  Hue  may  use  any  of  sucb  timber  for  construction  of  branch 
One; 

ISO  U.  a  16-18.    Not  cited. 
150  U.  S.  18-28,  87  L.  981,  WOOD  v.  BRADT. 

SyL  1  (XII,  420).  Similar  anccesalve  statutes  may  be  differently 
construed. 

Approved  in  Weston  v.  Ralston,  48  W.  Va.  100,  36  S.  B.  466, 
holding  purchaser  from  party  who  In  previous  suit  admitted  by 
plea  dedication  of  land  in  question  as  street  cannot  deny  dedication. 
MO  U.  8.  24-80.    Not  cited. 

ISO  U.  S.  31-38,  37  L.  086,  ASPBN  MIN.,  ETC.,  CO.  v.  BILUNGS. 
SyL  3  (XII,  426).    Appeal  limitation  suspended  while  rehearing 
pending. 

Approved  in  Graham  v.  Swayne,  109  Fed.  387,-  holding  motion 
for  opening  of  decree  must  bo  filed  during  term  In  which  decree 
wu  entered  and  brought  to  attention  of  court;  Tullls  v.  lAke, 
Erie  ft  W.  R  B.  Co.,  105  Fed.  667,  holding  bill  of  exceptions  may 
be  settled  at  same  or  subsequent  term  when  motloo  for  new  trial 
U  overruled;  In  re  Worcester  County,  102  Fed.  810,  holding  time 
Cor  appeal  does  not  begin  to  run  until  petition  for  rehearing  Is 
[391] 


izcubyCoOgIc 


150  U.  S.  38-Tfl  Notes  on  U.  8.  Eeporta.  S92 

dlspoeed  of;  Lincoln  v.  First  Nat  Bank.  M  Nebr.  732,  90  N.  W. 
877,  holdlDs  m  trial  at  law  where  Judgment  1b  rendered  before 
presentation  of  motion  for  new  trial  time  for  writ  of  error  runs 
from  ruUoe  on  mcb  motion. 

SyL  8  (XII,  42S).    Certiorari  Uea  to  Clrcnlt  Conrt  of  Appeals. 

Approved  In  Wblte  v.  Bruce,  10ft  Fed.  864,  boldhig  Circuit  Court 
of  Appeals  cannot  entertain  appeal  from  decree    of  Circuit  Coort 
entered  acc(»illng  to  mandate  of  Court  of  Appeals. 
150  U.  8.  88-67.     Not  cited. 
150  U.  8.  57-62.  91'  L.  996,  MOORB  v,  UNITED  STATES. 

S7I.  4  (XII,  428).    Gompetrait  evidence  may  sbow  another  olIens& 

Approved  In  Wolfson  v.  United  States,  101  Fed.  434,  holding  ad- 
missible evidence^  In  prosecution  for  wrongfully  extracting  money 
from  national  bank,  that  person  charged  bad  long  overdrawn 
account,  though  indicating  another  offense. 

Distlngulsbed  in  dlasenthiK  opinion  In  Wolfson  t.  United  States. 
102  Fed.  141,  142,  majority  boldlng  admissible,  in  prosecution  for 
wrongfully  extracting  funds  from  natloinal  bank,  evidence  showing 
that  codefendant  had  long  overdrawn  account 

Syl.  S  (XII,  429).    Dental  of  new  trial  not  error. 

Approved  In  Kellogg  v.  United  States,  108  Fed.  201,  boldlng 
appeUate  court  will  not  reverse  vM^lct  of  Jury  on  question  of  In- 
sanity where  evidence  confli<;ting;  Wsterbouse  v.  Rock  Island,  etc., 
Mln.  Co.,  87  Fed.  477,  holding  overruling  motion  for  new  trial  is 
not  assignable  as  error  under  Federal  practice. 

(XII,  428).    Miscellaneous. 

Cited  In  State  v.  O'Donnell,  36  Or.  226.  61  Fac  893,  boldlng  «'■ 
roneous  admission  of  evidence  of  larceny  of  calf  other  than  that 
described  in  Indictment  where  crime  took  place  at  different  time 
and  place. 

150  U.  8.  62-66.    Not  cited. 
150  U.  S.  65-60,  37  L.  999,  UNITED  STATES  ▼.  PATTERSON. 

Syl.  1  (XII,  429).  Commtssloner'e  fees  allowable  only  as  autbor- 
ized. 

Approved  In  United  States  y.  Van  Kluzee,  185  U.  B.  281,  46  L. 
910.  22  Sup.  Ct  650,  holding  clerk  of  Circuit  Court  not  entitled 
to  fee  for  filing  papers  surrendered  by  Circuit  Court  commlssiODers 
und«  act  1896,  abolishing  their  office. 
150  U.  S.  70-76.  37  K  1001,  MAGONE  v.  HELLEE. 

Syl.  3  (XII,  429).     Term  "eipresHly  for  manure"  d^nad. 

Distinguished  In  Chew  Hlng  Lung  v.  Wise,  176  U.  S.  161,  44  I* 
414,  20  Sup.  Ct.  323,  holding  tapioca  flour  entitled  to  free  emtiT 
under  paragrapb  730  of  act  ISOO,  as  tapioca,  and  not  dutiable  as 
"  i^paration  fit  for  use  as  starch," 
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(XII,  428).    Mlscellaneonai 

Cited  tn  United  SUtes  v.  Maseacbiuetto  Geueral  Hospital,  100 
Fed.  934,  boldlng  surgical  InetrnmentB  for  use  In  geuK'al  bospltal 
maintained  for  edncaUonal  poipoees  are  idIMn  free  entr7  provtslon 
of  act  18M. 
1»  U.  S.  7ft-82,  87  L.  1008,  HAIX  t.  UNITED  STATES. 

87L  2  (KlI,  430).    Fallore  to  check  Improper  arfnunent  la  error. 

Api«^>Ted  In  Masaengele  t.  Rice,  04  Ma.  App.  436,  S8  S.  W.  234, 
holding  allowing  remarhs  by  defendant's  counsel,  unsupported  by 
evidence  that  plaintiff  waa  cattle  thief,  was  error;  Dunn  v.  State, 
118  Wis.  SS,  04  N.  W.  648,  holding  error  tn  falling  to  check  iH^>se- 
cutlng  attorney  in  commenting  on  defendant's  failure  to  testify 
cared  by  charge  tbat  such  failure  created  no  presumpljon. 
1»  V.  S.  82.  83,  37  L.  1007.  BUSHNKLL  v.  OROOKB  MIN.,  BTC., 
CO. 

SyL  1  (XII,  430).    Rehearing  must  be  asked  during  term. 

Approved  in  Reynolds  r.  Manhattan  Trust  Co.,  109  Fed.  99, 
denying  motion  to  revoke  mandate  ai^  to  Issue  another  directing 
different  decree,  where  motion  made  after  end  of  term  when  decree 
was  entered. 

ISO  U.  8.  84-90.    Not  cited. 
1»  D.  S.  91,  K,  37  L.  1010,  HOLDBE  T.  UNITED  STATES. 

0  dlequall- 

,  DIstinguisbed  In  Johnson  v.  Cooley,  30  Tex.  CIt.  6S1,  71  8.  W.  87, 
holding  erroneous  exclusion  of  witness  from  testifying  because 
defendant,  after  exclusion  of  witnesses  from  courtroom,  informed 
witness  in  question-  how  plaintiff's  witnesses  bad  testified. 

Syl.  3  (XII,  431).    Genera)  exception  to  charge  la  insufficient. 

Approved  in  Baggs  v.  Martli),  108  Fed.  34,  holding  tnsafilclent 
exception  reading  "To  tbe  refusing  of  wbich  Instnictlons  defend- 
ant by  his  counsel  duly  excepted;"  M'Cutcheon  v.  Hall  Capsule  Co., 
101  Fed.  54S,  holding  single  exception  taken  to  charge,  without 
directing  attention  to  portions  challenged,  raises  no  questions  for 
review. 

Syl.  4  (XII,  431).    Ruling  on  new  trial  not  reviewable. 

A^iroved  In  Waterbouse  f.  Rock  Island,  etc.,  Mln,  Co„  OT  Fed. 
4T7,  holding  overruling  tnotlou  for  new  trial  la  not  assignable  as 
error  In  Federal  courts. 
150  U.  S.  83-99.    Not  cited. 
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150  D.  8.  89-111,  37  L.  1013.  WAGER  v.  PROVIDENXE  INS    CC 

Syl..  2  (XII,  432).  Insurer  Indemairytiif  owner  entitled  to  au\ 
rogation. 

Approved  In  N<»'d-Deutcliec  LIcyd  t.  President,  etc.,  of  Ins.  Co 
110  Fed.  420.  heading  Insurer  paying  loss  from  sinking  of  ltglit« 
loaded  with  gr&ln  Is  subrogated  to  shipper's  ligbts  against  coirlei 
Tue  St  Jotns,  101  Fed.  473,  holding  rights  of  insurers  of  vessel  t 
Bnbrogatlcm  after  paying  loss  la  subordinate  to  rights  of  damaf 
claimants. 

Dlstlngulsbed  In  Life  Ins.  Co.  v.  Parker.  30  Tex.  Ov.  522.  1 
S.  W.  622,  holding  settlemenit  between  employee  and  employ* 
for  fonner's  Injury  is  no  bar  to  action  for  accident  losurance. 

(XII.  432).     Mlsc^ancouB. 

Cited  In  Jones  v.  Silver,  97  Mo.  App.  240,  70  8.  W.  1112.  holdin 
where  party  to  contract  recovered  Judgment  against  other  pari 
and  bis  guarantor  In  Justice  court  In  defense  of  fraudulent  rei 
resentatlons,  such  defense  Is  res  adJudlcatA. 

150  D.   8.   111-118,  37   L.   lOflB,   BALL  &  SOCKBTT  FASTEI^E 
GO.  T.  KRAETZER. 

Syl.  1  (XII,  432).  Acddental  adopting  Immaterial  element  not  li 
frtngement 

Approved  hi  Kursbeedt  Mfg.  Co.  v.  Naday,  103  Fed.  950,  boldlc 
wh««  claim  of  new  feature  In  patent  Is  not  mentioned  In  paten 
such  claim  Is  closely  scrutinized;  Santa  Clara  Val.  Mill,  etc.,  C 
y.  Prescott.  102  Fed.  006.  bedding  claim  cannot  be  enlarged  by  li 
cludtug  feature  of  construction  shown  In  drawing  not  treated  t 
patentee  as  essential. 

SyL  2  (XII,  4^).  Appellee  must  not  unnecessarily  Incorpora 
papers. 

Approved  In  TeUer  v.  United  States,  ill  Fed,  121,  holding  wh« 
plaintiff  hi  error  flies  no  prseclpe,  clerk  must  see  that  transcrlj 
contains  copy  of  everything  required  by  rules. 
160  D.  S.  11&-127.  37  L.  1021,  GRAVES  v.  UNITED  STATES. 

Syl.  2  (XII,  433).  Unproduced  teMlmony  creates  adverse  pr 
sumption. 

Approved  In  In  re  Kellogg,  113  Fed.  130,  holding  failure  to  pr 
dnce  first  holder  of  mMtgage  and  agent  negotiating  loan  to  dl 
prove  usury  raises  presumption  against  present  holder;  America 
BeU  Tel.  Co.  V.  National  Tel,  Mfg.  Co.,  109  Fed.  1018.  holding  fa] 
ur©  to  produce  wltneBses  who  could  testify  as  to  experlmontal  r 
suits  Inconsistent  with  denial  In  claim  creates  presumption  ttai 
testimony  would  be  adverse;  In  re  Henscbel,  109  Fed.  8G5,  hcddit 
referee  may  reject  vote  for  trustee  on  ground  that  It  favors  ban 
rupt,  where  proxy  claimed  attorney's  privilege  when  questlont 
and  refused  to  answer;  Waterbouse  v.  Rock  Island,  etc.,  MIn.  C< 
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97  Fed.  m,  boldlng  absence  of  wttaeas  by  asalstunce  of  one  party 
wurants  m-esamptSoD  that  bis  testimony  would  bave  favored  other 
party;  Lee  t.  State,  15S  Ind.  M8,  GO  N.  E.  302,  bolding  defendant's 
failure  to  prodnce  as  witness  party  wbo  was  wltb  blm  on  ulgbt  of 
alleged  assault  created  presumption  tbat  his  testtmony  would  be 
adverse;  Warsaw  v.  FIsber,  24  Ind.  App.  49,  56  N.  E.  43,  holding 
la  action  for  peraonai  Injuries  counsel  may  comment  on  plalntllf't 
tallnre  to  call  attending  physician;  State  v.  Smith,  71  Vt  331,  46 
AtL  220,  sustaining  charge  that  Jury  might  consIdM  defendant's 
fallnre  to  call  certain  witnesses  If  tbey  believed  tbem  capable  of 
testirytng  aa  to  wbo  kept  UquM-  room;  dissenting  opinion  In  Brock 
T.  State,  123  Ala.  S2,  26  So.  332,  majwlt?  holding  prosecuting  at- 
torney's comment  upon  defendant's  failure  to  call  as  witness  one 
]<dirtty  Indicted  for  adultery  constitutes  reversible  error. 

SyL  3  (XII,  433).  Bemarblng  Incompetent  witness'  absence,  re- 
venlUe  Nror, 

Approved  In  dissMitIng  opinion  In  Warsaw  v.  Fisher,  24  Ind.  App. 
S4,  55  N.  B.  45,  majority  botdlng  In  action  for  personal  injuries 
eonosel  may  comment  on  plaintiffs  fallnre  to  call  attending  phy- 
sician. 
150  D.  S.  12S-132,  37  U  1025,  EADBB  v.  MADDOX. 

(SIT,  433).     UlsceUaueous. 

Cited  In  Hartford,  etc.,  Co.  t.   Plymer,   120  Fed.  629,  holding 
superintendent  antborlzed  by  corporation  to  sell  steamship  may 
Dse  ordinary  means  and  whether  employment  of  broker  Is  sucb  Is 
for  Jury. 
laO  U.  8.  132-187,  87  L.  1024  MILLER  v.  SWANN. 

SyL  8  (Xn,  4S3).    Supreme  Court  following  State  construction. 

Api>rov«d  In  Shosbone  Mln.  Oo.  v.  Butter,  177  TT.  8.  G08.  44  L. 
see,  20  Sup.  Ct  727,  holding  suit  tn  supptHt  of  adverse  claim  to 
mine  ondn-  U.  S.  Rev.  Stat,  |  2325,  does  not  Involve  Federal 
queitloos;  dissenting  opinion  in  LouIsvUle  &  N.  B.  B.  Co.  v.  Eubank, 
1S4  n.  S.  44.  46  L.  423,  22  Sup.  Ct  283,  majority  boldlng  uncon- 
stltnUonal  Ky.  Const,  f  218,  i»vhlb>tlng  carriers  from  charging 
more  tor  abort  than  for  long  haul  to  or  from  point  beyond  State. 
WO  U.  8.  138-144,  ST  L.  1080,  COLOEADO  CENT.,  ETC.,  MIN.  CO. 
V.  TDBCK. 

ByL  2  (XII,  434).   Circuit  Court  of  Appeals'  decision  final. 

Approved  In  Bankers',  etc,  Oo.  v.  Minnesota,  etc.  By.,  19Z  V.  S. 
38V  24  Snp.  OL  329,  holding  Circuit  Court  of  Appeals  renders  flnal 
Jad),ineut  In  suit  against  Interstate  railway  company  for  value  of 
registered  mall  package;  Spencer  v.  Dulplan  Silk  Co.,  101  n.  S. 
52T,  628,  530,  24  Snp.  Ct  17fi,  176,  holding  Circuit  Court  of  Appeals 
roiders  Una!  Judgment  In  suit  by  trustee  In  bankruptcy  for  con- 
vetslon  of  bankrupit's  pn4>erty,  where  suit  waa  removed  for  diverse 
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citizenship;  Keyser  t.  Lowell,  117  Fed.  402,  boldlng  Circuit  Conrt 
f^peaJs  bas  Jurisdiction  to  determine  TOlldlt?  of  State  statute  wh< 
suit  was  rested  origlnallf  solely  on  dlTerse  cltizeDShlp. 

Dwtingnlshed  In  Northern  Pac  R.  R.  y.  Boderberg,   188  U. 
S28,  2S  Sup.  Ct  sea,  4T  L.  S8D,  holdlDg  sntt  over  property,  tl 
'  to  which  dqiends  upon  construction  of  exception  of  nonmlne 
lands  mnde  In  grant  of  1864,  InTolTes  Federal  question. 

8;L  4  (XII,  484).  Circuit  Oonrt  ornst  dismiss  where  no  Jurlad 
tlon. 

Approved  in  American  Sugar  Bef.  Co.  t.  New  Orleans,  181  U. 
279,  281,  45  L.  861,  862,  21  Sup.  Ct  647,  boldlng  where  cauae 
Circuit  Court  rested  upon  diverse  dtlxenahlp,  Circuit  Court 
Appeals  has  Jurisdiction  to  render  final  Judgment  although  Fede. 
question  raised  In  defense;  Florida  0«it,  etc.,  R.  R.  v.  Bell,  I 
TT.  S.  328,  44  L.  490,  20  Sup.  Ct  402,  holding  Federal  Jurlsdltztl 
cannot  be  sopplled  by  allegation  that  defendant  claims  poseeesl 
nnder  Federal  law. 

Distinguished  In  Loeb  t.  Trustees  of  Colambta  Township,  3 
V.  8.  479,  40  L.  286,  21  Sup.  Ct  177,  holding,  under  aecUon  5 
set  1891,  Snpreme  Court's  power  to  review  fLnal  Judgment  of  t 
cult  depends  upon  whether  case  Involved  State  law  alleged  to  \ 
late  Federal  ConstltuUon;  Florida  Cent,  etc..  E.  R.  v.  BeU.  176  D. 
325.  20  Sup.  Ct  401,  44  L.  488,  holding  Circuit  Court  of  Appe 
cannot  render  final  Judgment  in  suit  In  ejectment  for  land 
patentee  against  railroad  claiming  nnder  act  of  Congress. 

Syl.  5  (XII,  435).  Jurisdiction  resting  on  diversity  citizens! 
retained. 

Approved  In  Ayree  t,  Polsdorfer,  187  B,  S.  588.  695,  23  Sup. 
107,  199,  47  L.  315.  317.  holding  writ  of  error  will  not  lie  to  revl 
Judgment  of  Circuit  Court  of  Appeals  involving  Federal  questl 
but  resting  solely  originally  on  diverse  citizenship;  Huguley  M 
Co.  V.  Galetom  Cotton  Mills,  184  U.  S.  294.  46  L.  548.  22  Sup. 
454.  boldlng  act  March  3.  1891,  i  6,  for  review  of  flnaJ  declsioiis 
Circuit  Court  of  Appeals  "  by  certiorari  or  otherwise,"  gives 
right  to  appeal;  Peabody,  etc.,  Mfn.  Co.  v.  Gold  Hill  Min.  Co.,  : 
Fed.  822,  boldlng  Federal  question  cannot  be  supplied  In  suit 
trespass  to  mining  property  by  anticipating  probable  defense, 

DlBtingnlsbed  in  Owensboro  v.  Owensboro  Water-Works  Co., 
Fed.  322,  boldlng  where  plalntifTs  pleadings  disclose  case  rest 
on  constitutional  question.  Supreme  Court  has  exclusive  Jurlsdict 
on  appeal 

(XII,  434).    Miscellaneous. 

Cited  In  Sprecbels  Sugar  Bet.  Co.  v.  McGlain,  1B2  U.  S.  409, 
Sup.  Ct  379,  holding  decision  of  Circuit  Court  of  Appeals  In  f 
to  recover  taxes  exacted  under  protest  under  war  revenue  act  IE 
Is  not  final. 
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150  V.  8.  145-149.     Not  cited. 

ISO  U.  S.  IfiO-lCe.  37  L.  1034,  IN  BE  PABSOXS. 

8;L  1  (XII,  435).  Mandamos  cannot  control  lower  coarfs  de- 
cision. 

Arorored  hi  Klmberlla  t.  CommlBalon  to  Five  CiTlllzed  Tribes, 
Wi  Fed.  655,  holding  maodamtiB  will  not  issne  to  compel  commls- 
doQ  to  flT8  dTlllied  trtbea  to  enroll  applicant  as  citizen  In  Cbiuka- 
taw  nation;  Bobey  v.  Prince  George's  Ooonty,  92  Md,  158,  48  Atl.  49, 
holding  mandamus  will  not  issue  to  command  county  commls^oners 
to  make  levy  for  fees  of  offloera  in  criminal  case. 
100  U.  S.  156-168.  37  U  1037.  MORSE  7.  ANDERSON. 

SfL  1  (XII,  435).  Judgment  affirmed  wliere  exceptJons  nndnly 
d^yed. 

Approved  In  Bdlable  Incubator,  eta,  Co.  t.  Stahl,  102  Fed.  593, 
holding  bin  of  exceptions  presented  after  term  should  contain  order 
of  extensloo  of  time  or  distinct  statement  of  consent  of  other  party. 

DlBtinguIshed  in  Koewlng  t.  Wilder,  126  Fed.  474,  holding  order 
during  t^^n  directing  verdict  for  defendant  and  allowing  such 
time  as  connsel  desired  for  bill  of  exceptions  operated  as  extension 
of  Hnie;  Western  Dredging,  etc.,  Ca  t,  Eeldmaler.  116  Fed.  183, 
boldlDg  where  trial  Jodge  assigned  from  another  district  was 
absent  when  bill  was  presented  he  might  sign  nnnc  pro  tunc  order 
when  agalii  stttlng  la  sucb  district 
150  D.  S.  169-164.    Not  cited. 

IBO  tJ.  S.  164-170,  87  L.  1039,  HOWARD  t.  DETROIT  STOVE 
WORKS. 

SyL  1  (XII,  436).    Vagne  description  defeats  patent. 

Approved  In  Wolff  v,  B.  I.  Du  Pont  De  Nemours,  etc.,  Co.,  122 
Fed.  958.  holding  Van  Freeden  patent  No.  429,516,  for  process 
tot  mailing  smokeless  powder,  not  infringed  by  process  of  Du 
Pont  petemt  No.  503,586;  De  Lamar  v.  De  Lamar  Mln.  Co.,  117 
Fed.  248,  boldlug  Invalid  Waldsteln  patent  No.  607,719,  t<X  process 
for  extracting  predons  metals  from  cyanide  solutions;  Standard 
Caster,  etc.  Co.  v.  Csster  Socket  Co.,  113  Fed.  165,  boldlug  Invalid 
Berk^  patent  No.  318.633,  for  caster  socket  wltb  Integral  Interior 
sprtng;  Overweight  Oountwbalance  El.  Co.  v.  Henry  Vogt  Mach. 
Co^  102  Fed.  961,  holding  void  for  antlctpatliHi  HInkle  patent 
Ko.  257,943.  for  Improvement  in  frdgbt  and  passenger  levators. 

IHsttngnisbed  In  Heosel-Colladay  v.  Rosenau,  105  Fed.  969,  bold- 
Ing  Poyet  patent  No.  621,124,  for  Improvement  In  skirt  protectors, 
not  ToM  for  md^nltesess. 
150  V.  8.  170-lSl,  87  L.  1011,  CARET  v.  HOUSTON,  ETtt,  RT.  CO. 

Syl.  8  (XII,  437).  Saprnne  (Tourt  reviews  wbere  Federal  question 
oonlnilltDg. 

Approved  in  Watklns  v.  King,  IIS  Fed.  531,  holding  Introductlou 
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of  FederaJ  qnestlon  as  question  of  ralldity  of  State  law  offere.1 
Id  evidence  as  muniment  of  title  does  not  prevent  writ  of  NTOr  to 
Clrcnlt  Oonrt  of  Api;>eal8. 
150  D.  S.  182-ld2,  37  L.  1W4,  HBDQB8  T.  DIXON  CO. 

S7L  1  (XII,  43S).  Municlpalltr  must  return  money  for  Invalid 
securltlee. 

Mstjn^lsbed  In  Everett  v.  lod^Mudent  Scbool  Dist.  109  feA. 
702,  holding:  equity  may  Inquire  as  to  excess  of  bond  Issue  over 
coostltDtional  llmitatloiis  and  award  Judgment  for  amount  wltbln 
sncta  llmltaUons. 

SyL  2  (XII,  438).    Municipality  may  deny  conMltntlonal  autliority. 

Approved  tn  Geer  v.  School  Dlst,  111  Fed.  690,  hoIdloK  Bchool 
district  auUi<Mized  to  Issue  bonds  for  scbool  purposes  Is  liable  to 
lender,  altbougb  bonds  were  void  wbere  mtwey  was  used  to  build 
scboolhotise;  Travelers'  Ine.  Co.  t.  Mayor,  etc.,  99  Fed.  668,  boldlns 
purchaser  of  bonds  Issued  by  city  to  railroad  company  wbere  city 
bad  no  autborlty  to  Issue  cannot  hold  city  for  amount  of  bonds; 
Tbornburg  v.  School  Dlst  No.  3,  17B  Mo.  24,  75  S.  W.  84,  holding 
recitals  In  scbool  district  bonds  issued  without  election  or  notice 
as  required  by  law  give  rise  to  no  estoppel. 

Syt  4  (XII,  488).    Void  contract  not  enforceable  In  equity. 

Approved  In  Gamewell  Flre-Alarm  Tel.  Co.  v.  Laporte,  102  Fed. 
420,  holding  equity  will  not  construe  void  comtract  for  flre-alarm 
system  as  one  giving  company  Implied  franchise  to  operate  sytteni 
for  own  l>eneaL 

Syl.  5  (XII,  438).    Equity  will  not  determine  excess. 

DlatlngulBhed  in  McGllIlTrar  v.  Joint  School  DlsL.  112  Wis.  363. 
88  Am,  St.  Rep.  076,  88  N.  W.  314,  holding  contract  by  school  dis- 
trict increasing  Its  Indebtedness  beyond  conatltutlona]  llmltaiUoil 
Is  valid  up  to  such  limit  where  contractor  has  performed;  Herman 
T.  Oconto,  110  Wis.  681,  86  N.  W.  688,  holding  contract  for  sewer 
construction  per  foot  according  to  size  and  material  used  Is  divisible 
and  vbIM  to  constitutional  limit  of  Indebtedness. 

(XII,  438).    Miscellaneous. 

Cited  In  Mcntgomery  v.  City  Oouncll,  OS  Fed.  820.  holding  vol- 
unte^  paying  taxes  to  city  on  property  <rf  another  Is  not  subro- 
gated to  city's  rlghta  agakist  property. 
150  IT.  a  188-201,  87  L.  1049,  LANE.  ETC.,  CO.  T.  LOOKB. 

Syl.  8  (XII,  430).  License  presumed  from  development  b;  em- 
ployer. 

Approved  In  D.  M.  Steward  Mfg.  Co.  v.  Steward,  109  Tenn.  306. 
70  S.  W.  812,  h<ridlng  manag;er  of  corpraatlon  cannot  recover 
royalties  on  gas-tips  Invented  by  talm  and  manufactured  by  cofpoia- 
tion  at  bis  request  prior  to  patent 


IzcJbyCoOgIC 


SOa  Notes  on  U.  8.  Reporta.         150  U.  S.  202-230 

Syl.  4  (XII,  439).    Patent  —  Twelve  years'  dday  bars  relief. 

Approved  In  Adrlanoe  v.  Nattonal  Harrow  Go.,  Ill  Fed.  639, 
boldlng  owner  of  patent  caimot  be  enjoined  from  Issuing  In  good 
tilth  drculars  alleging  Infringement  aikd  notifying  infringnv  tbat 
tbey  will  be  sued;  Ueyrowltz  Mfg.  Co.  t.  Kccleston,  98  Fed.  439, 
440,  holding  complalnsjita  notifying  defendants  ot  Infringement  wbo 
dMiled  same  cannot  after  tea  yean'  delay  maintain  suit  tor  In- 
trlDgement. 

ByL  fi  (XII,  489).    Unexplained  delay  bars  equitable  relief. 

Approved  In  Taylor  r.  Slater,  21  R.  I.  106,  41  AtL  1002.  holdtng 
wife  of  senior  partner  suing  on  note  of  partnership  twenty  yeai's 
after  It  was  given  and  ten  years  after  death  of  last  solvent  part- 
ner Is  baired  by  lacbes. 
150  D.  8.  202-209,  37  U  1002,  MISSISSIPPI  MILLS  V.  COHN. 

SyL  2  (XII,  440).  Federal  equity  Jurisdiction  Independent  of 
Sttte  laws. 

DlsUDgutshed  In  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  S18,  hold- 
ing Federal  court  of  equity  will  enforce  remedy  of  Delaware  statute 
Uaicb  25,  lti91,  for  appointment  of  receivers  for  Insolvent 
corporations. 

Syl.  6  (XII,  400).  Sapreme  Court  considers  Circuit  Court's 
JurlsdIctioiL 

Approved  In  National  Surety  Co.  v.  State  Bank,  120  Fed.  600, 
holding  Federal  Circuit  Court  In  equity  cannot  enjoin  judgment 
for  errors  or  Irregularities  In  proceedings. 
ISO  U.  S.  209-220,  37  L.  1055,  McDAID  v.  OKLAHOMA. 

SyL  2  (XII,  441),    Townsite  trustees  bold  for  government 

Approved  in  Boelcflnger  v.  Foster,  190  U.  8.  121,  122,  23  Sup.  Ct 
B3S,  839,  47  L.  078,  boldlng  homeatead  claimant  casnot  maintain 
■Dit  against  Oklaboma  townsite  trustees  wbo  bold  as  trustees  for 
govern  meat  under  act  1890. 
150  V.  S.  221-230.  37  L.  1059,  KNAPP  v.  MOHSS. 

SyL  1  (XII,  441).    Claim  limited  by  part  rejected. 

Approved  in  Hubbell  v.  United  States,  179  U.  S.  80.  45  L.  98,  21 
Sap.  CL  25,  28,  boldlng  Hubbell  patent  No.  212,313,  with  vents  In 
c«taln  position,  not  Infringed  by  patent  with  vents  differently 
located;  Stokes  Bros.  Mfg.  Co.  v.  Heller,  101  Fed.  260,  holding 
Stokes  patent  No.  S97,2M,  for  Improvement  in  rasp-cutting  machine 
s«  limited,  not  infringed. 

SyL  2  (XII,  441).  Old  combination  without  new  result  non- 
pateQUbl& 

Approved  In  Goodyear  Tire,  etc..  Co.  v.  Rubber  Tire,  etc.,  Co.,  IIC 
fed.  360,  holding  void  Grant  patent  No.  554,675,  tor  rubber  tire 
wbeeL 
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SfL  3  IXII,  441).    Means,  not  end  sought,  is  patentable. 

Approved  in  National  Hollow,  etc.,  Co.  t.  Interclianireable,  etc, 
Co.,  106  Fed.  708,  liolding  function  or  result  of  operation  of  machine 
cannot  be  monopolized  by  patent;  Hickory  Wheel  Co.  r.  Frazler, 
100  Fed.  102.  holding  void  Elliott's  patent  No.  494,113,  subsUtntlng 
pneomatlc  tire  wheels  for  higher  wheels  formerly  used  in  sulkies. 

SjL  4  (XII,  442J,    Adapting  old  device  not  patentable. 

Approved  In  Noonan  v.  Chester  Parli,  etc.,  Co.,  99  Fed.  93,  hold- 
ing Thompson  patents  Nog.  332,782  and  36T.252,  for  improvemenU 
in  gravity  ewltch-back  railways  and  elevated  railways  respectively, 
not  Infringed;  Excelsior  Needle  Co.  v.  Uorse-Keefer  Cycle-Supply 
Co..  97  Fed.  629,  holding  Dayton  patent  No.  4T4,S4S,  for  swaging 
machine,  void  for  anticipation  and  lack  of  novelty. 

Syl.  6  (S.II,  442).    What  would  Infringe  anticipates  If  eariler. 

Approved  In  Bracewell  v.  Passaic  Print  Works,  107  Fed.  472. 
holding  Whitehead  patent  No.  M9,BS9,  for  Improvement  In  aniline 
black  reslBta  using  "xlnc  compound."  antldpated  by  prior  nae; 
National,  etc.,  Co.  v.  Interchangeable,  etc.,  Co.,  99  Fed.  772,  hold- 
ing device  claimed  to  be  Infringed  by  similar  later  device  la  antici- 
pated by  similar  earlier  patent;  Flnmb  v.  New  York,  etc.,  R.  R.  Co., 
97  Fed.  647.  holding  void,  for  anticipation,  UcKenna  patent  Ko. 
S4S,289,  for  air-brake  attachment. 

Syl  6  (XII,  442),    Claim  when  limited  to  specific  combination. 

Approved  In  Felfer  v.  Brown  &  Co.,  106  Fed  040,  holding  Pelfer 
patent  No.  411,226,  for  Improvement  In  metallurgical  furnaces  con- 
fined to  conBtruction  shown,  not  Infringed;  Relneke  v.  Dlxon-Woods 
Co.,  102  Fed.  35S,  holding  Ballard  patent  No.  403,911,  for  gas  stove, 
as  construed,  not  Infringed;  National,  etc.,  Co.  v.  Interchangeable, 
etc.,  Co.,  99  Fed.  764.  holding  Hein  patent  No.  361,009,  for  brake 
beam  containing  txaea  rod  running  through  caps  or  plugs,  must  be 
strictly  construed. 

Distinguished  In  Nat  Hollow,  etc.,  Co.  T.  Interchangeable,  etc., 
Co.,  106  Fed.  714,  holding  Hein  patent  No.  361,009,  for  brake  beam 
as  to  truss  rods  penetrating  caps  or  plugs,  should  not  be  confined 
to  such  devices. 

150  U.  B.  231-245,  87  L.  1063,  THOMPSON  v.  SIOOX  FALLS  NAT 
BANE. 

(XIT.  443).    Miscellaneous. 

Cited  In  United  States  v.  Homestake  Min.  Co..  117  Fed.  486.  hold- 
ing test  determinative  of  wUlfnllness  or  Innocence  of  trespasser  If 
belief  and  IntentiiMi  at  time  of  act 
150  D.  S.  245-249,  87  L.  1068,  ELLIOTT  v.  CHICAGO,  ETC.,  RT. 

Syl.  1  (XII,  443).  Except  when  evidence  conclusive,  n^llgence 
for  Jury. 

Approved  in  Uarande  v.  Texaa  &  Pac.  R.  R.  Co.,  184  D.  8.  181, 
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M  L.  406,  A  Sop.  Ct  347,  holding  question  of  railroad's  negligence 
In  storing  or  watctalug  cotton  to  prevent  Bre  was  for  Jnry;  Pattoo  r. 
Tuu  ft  P.  R.  R.  Ca,  179  D.  S.  6eO,  4S  L.  B63,  SI  Sup.  Ct.  276,  boM- 
tog  court  proper];  directed  for  defendant  whve  plalntm  fireman 
WW  injured  while  cleaning  en^ne  at  end  of  trip  without  waiting 
(Or  InspecUon;  Gentry  v.  Singleton,  128  Fed.  680,  Holding  where  evi- 
dence showed  defendant's  alleged  vendor  was  not  partner  but  plaln- 
tllTs  servant  verdict  was  properly  directed  for  plalntlS  in  suit  for 
coDTerslon;  Lauterer  v.  Manhattan  B7.,  128  Fed.  542,  holding  pas- 
senger attempting  to  board  car  on  elevated  railroad  after  gate  has 
been  closed  assumes  risk;  Swift  v.  Langbeln,  127  Fed.  114,  holding 
where  plaintiff  was  unaware  of  dangerous  opening  In  street  he  was 
not  neceBsarll7  guilty  of  contributory  negligence;  Marqnardt  v. 
Ball  Engine  Co.,  122  Fed.  S77,  holding  direction  for  defendant 
proper  tn  action  for  death  caused  by  breaking  of  valve  where 
rerdict  for  plaintiff  must  have  been  set  aside:  Ragsdale  v.  Sonth- 
etn  H.  R.  Co.,  121  Fed.  926,  sustaining  direction  for  defendant  In 
rait  for  setting  fire  where  evidence  showed  thst  engine  ran  down 
grade  with  steam  shut  off;  Chattanooga,  etc..  Ry.  v.  Downs.  106 
FM.  643,  holding  person  not  a  passenger  visiting  express  office  In 
defendanrs  ground  for  express  luickage  and  stepping  on  track  In 
tnll  view  of  ai^M-oachlng  engine  Is  coutrlbutortly  negligent;  Netu- 
inger  v.  Cowan,  101  Fed.  700,  holding  court  [woperly  directed 
verdict  for  defendant  where  plaintiff  drove  upon  portion  of  street 
where  view  was  obstructed  and  crossed  track  without  stopping, 
looklDg  or  listening;  Western  Oas  Const.  Co.  v.  Donner,  97  Fed.  SS9, 
holding  where  question  whether  plaintiff  was  warned  of  danger  Is 
In  dispute  contrtbutory  negligence  Is  for  Jury;  Bohl  v.  Dell  Rapids, 
13  8.  Dak.  624,  01  N.  W.  317,  holding  person  knowing  of  dangerous 
bote  in  sidewalk  trying  to  cross  sidewalk  on  dark  night  is  guilty 
of  contributory  negligence;  Ketterman  v.  Railroad  Co.,  48  W.  Va. 
B13, 37  S.  X.  686,  sustaining  direction  of  verdict  for  defendant  where 
deceased  was  killed  by  car  running  away  where  no  evidence  was 
idduced  to  show  defective  brakes  as  claimed;  dissenting  opinion 
In  Southern  Pac.  Co.  v.  Uarada,  109  Fed.  385,  majority  holding 
where  plaintiff  observed  headlight  of  engine  standing  on  another 
tnck  and  after  crossing  track  was  sfruck  by  engine  which  bad 
switched,  question  Is  for  Jury. 

Sri.  2  (XII,  444).    Crossing  track  without  looking  is  negligence. 

Approved  In  Lonlsvllle,  etc..  By.  Co.  v.  McCUeb,  116  Fed.  27S, 
boidlng  defendant  entitled  to  chance  of  contributory  n^llgence 
where  deceased,  a  trespasser,  was  walking  on  railroad  track  when 
UUed:  McCann  v.  Chicago,  etc..  By.  Co.,  105  Fed.  484,  holding 
plslntllt  Injured  while  standing  between  tracks  where  spsce  was 
twen^  Inches  when  train  passed  was  guilty  of  contributory  negll- 
gence;  Neininger  v.  Cowan,  101  Fed.  791,  holding  driving  upon  track 
Vol  III  —  26 


zedbyGoOgIc 


lao  U.  S.  249-342        Notea  on  U.  S.  Reporte.  41 

withoat  stopping  to  look  or  listen  from  street  from  nbtcb  view  wi 
obstructed  constltated  contributory  negligence;  Btowell  v.  Erie  1 
B.  Co.,  98  Fed.  S23,  holding  plaintiff  driving  apon  double  trai 
without  looking  Immediately  after  tralu  passed  on  first  track 
negligence:  Wabash  B.  B.  v.  Sklles,  64  Ohio  St  472,  60  N.  E.  5S 
holding  employee  crossing  tracks  while  engaged  In  work  wltho 
loolElDg  or  listening  for  trains  Is  contrlbutorlly  negligen 
Galveston,  etc.,  Ry.  v.  Brown,  96  Tex.  B,  63  S.  W.  307,  holdli 
engineer  killed  after  polling  train  on  to  main  track  on  orders 
conductor,  after  second  instead  of  third  section  of  passenger  bi 
passed,  was  gnilty  of  negligence, 

DlstlngDlsbed  In  Southern   Pac,   Co.  v,   Harada,  109  Fed.  3S 
\ialdlug  question  wbeCher  plalntilF  struck   by   train   Bwltcbing 
anotLer  track  than  that  on  wbicb  plaintiff  saw  It,  was  negligee 
was  for  Jury, 
150  U.  S.  249-286,  37  L.  1071,  UNITED  STATES  T.  BOGEBS. 

Syl.  2  (XII,  445).    Ship  In  Detroit  deemed  In  owner's  cound?. 

Approved  In  State  v.  McDonald,  109  Wis.  517,  S5  N.  W.  506,  hoi 
lug  counties  bordering  on  Ureen  Bay  have  Jurisdiction  In  commi 
or  offenses  committed  on  Green  Bay  within  Wisconsin  limits. 
150  L.  B.  287-310,  37   L.  1085,   DNITBD  STATES  TRUST  CO. 
WABASH,  ETC..  RY. 

Syl.  1  (XII,  446).    Assignee  bas  reasonable  time  to  elect 

Approved  In  Johnston  v.  Robuck,  114  Iowa  532,  87  N.  W.  4t 
holding  receiver  surrendering  leased  premises  is  not  liable  for  re 
accruing  thereafter;  Wilder  t.  McDonald,  63  Ohio  St  395.  69  N. 
lOS,  holding  assignee  for  benefit  of  creditors  by  accepting  tbe  trc 
does  not  become  personally  liable  on  covenants  of  lease  but  m 
reject  lease. 

Syl.  2  (XII,  446).     Receiver  adopting  lease  must  pay  rent 

Distinguished  In  Stokes  v.  Hoffman  House,  167  N.  Y.  562,  60 
E.  670.  holding  receiver  of  business  of  corporation  In  possessl 
during  foreclosure  does  not  Incur  legal  liability  for  rent 

Syl.  6  (XII,  447).  Mortgagee  entitled  to  no  profits  before  pi 
session  asserted. 

Approved  In  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  219,  holdi 
pledge  of  Income  does  not  become  effective  so  long  as  mortga; 
remains  In  possession  receiving  and  disbursing  earnings;  Amerlci 
etc.,  Co.  V.  Home  Water  Co.,  115  Fed.  17C,  holding  authority 
against  proposition  that  mortgagor  may  recover  rents  before  mo 
gagee  goes  Into  possession  or  before  receiver  appointed. 
150  U.  S.  310-312.  Not  cited. 
150  U.  S.  312-^342,  37  L.  101«,  STURM  v.  BOKER. 

Syl.  1  (XII,  447).    Consignment  at  shipper's  risk  is  bailm^it. 

See  94  Am.  St.  liep.  247,  note. 
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Syl.  2  (XII,  447).    Printed  blll-besd  cannot  vary  clear  contract 

See  94  Am.  St  Rep.  241,  note. 

DiBtlugQisbed  In  Yorston  t.  Brown,  ITS  Maaa.  107,  G9  N.  E.  653, 
boUlDg  admissible  In  suit  for  coat  of  ateel  engraving,  adyertlsc- 
ment  of  plaintiff  tliat  defendant's  portrait  was  to  appear  In  a  book. 

SfL  5  (XII,  448).    Bailment  requires  return  of  apeclQc  article. 

Approved  In  Tbe  Barnstable,  181  U.  S.  469,  45  L.  057,  21  Sup.  Ct. 
686,  bolding  liability  for  crew's  Degllgence  not  Imposed  npoa  owner 
b;  clause  In  charter-party  requiring  latter  to  pay  Insurance  on  tbe 
vessel;  In  re  Gait,  120  Fed.  67,  bolding  contract  whereby  manufac- 
torer  appointed  agent,  agreed  to  furnlsb  him  with  wagons  for  sale, 
vltb  election  as  to  disposal  of  those  on  hand  In  one  year,  was  one  of 
bailment;  Fnrst  v.  Commercial  Bank,  117  Gs.  4T5.  43  8.  E.  729,  hold- 
Ins  where  goods  are  transferred  for  sale,  no  sale  to  occur  as  be- 
tween original  parties  nntll  sale  by  transferee,  sucb  sale  is  con- 
dition precedent  to  passing  of  title;  dissenting  opinion  In  Flut  v. 
Hertz,  201  lU.  610,  04  Am.  St.  Rep.  192.  66  N.  K  867,  majority 
bolding  acc^tancc  of  wholesale  dealer's  offer  to  consign  goods  to 
be  bandied  for  hla  account,  proceeds  to  be  held  In  trust  till  settle- 
ment, constituted  no  sale, 

Syl.  0  (XII,  448).    Bailee  may  enlarge  common-law  liability. 

Approved  In  Sun  Printing  &  Pub,  Assn.  t.  Moore,  183  U.  8.  «S4. 
«  L.  375,  22  Snp.  CL  245,  holding  absolute  obligation  to  return 
yaebt  imposed  by  charter-party  providing  for  return  in  original  con- 
dition less  wear  and  tear  Ssing  damages  at  value  of  vessel. 

Syl.  11  (XII,  448).    Insurance  "  for  whom  It  may  concern." 

Approved  In  Vl^lnla,  etc.,  Ohemlcal  Co.  v.  Sundry  Ins.  Cos.,  108 
Fed.  459,  holding  policy  effected  Cor  account  of  whom  it  may  con- 
cern or  as  Interest  may  appear.  Inures  for  benefit  of  person  Intended. 

BjL  12  (XU,  448).     Matter  of  opinion  Is  not  binding. 

Approved  In  Mutual  Lite  Ins.  Co.  t,  Phlnney,  178  U.  S,  342,  44  L. 
1095,  20  Snp.  Ct  Oil,  holding  expression  of  opinion  by  agent  of 
Insurance  company  as  to  New  York,  both  parties  being  equally 
cbargeable  with  knowledge,  cannot  be  false  representation;  Crabtree 
*.  Bank,  108  Tenn.  492,  67  S.  W.  80O,  holding  equitable  estoppel  to 
claim  relief  against  sale  of  land  under  Invalid  levy  cannot  arise 
from  acquiescence  wiiere  both  believed  sale  was  valid. 

Syl.  13  (XU,  448).  Where  signature  genuine,  writer  must  dis- 
prove body. 

See  88  Am.  St  Rep.  129,  note. 
160  D.  a  342-348.    Not  cited. 
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150  U.  S.  349-361,  87  L.  1107,  QARDMBE  T.  MICHIGAN  CES 
B.  B. 

Sjl.  1  (XII,  449>.    Nonsuit  no  bar  to  new  action. 

Approved  In  Gilbert  t.  AmeTlcan  Surety  Co.,  121  Fed.  602.  ho: 
Ing  dlsmlsBal  for  want  of  prosecution  Is  no  bar  to  oeif  an 
Atlanta,  etc.,  Ry.  Co.  v.  Hooper,  105  Fed.  5S1,  holding  mantL 
ordering  reversal  and  new  trial  to  snEtaiu  plea  of  llmltadona  dt 
not  make  new  trial  compnlsory,  plaintiff  may  elect  to  take  nonss 
Railroad  v.  Bentz,  108  Tenn.  675.  676,  91  Am.  St  Bep.  766,  767, 
S.  W.  319,  holding  reversal  on  appeal  Is  not  res  Judicata  to  precis 
acceptance  of  nonsuit  or  remand  and  prosecution  of  second  st 
Hooper  r.  Ballroad,  107  Tenn.  722,  65  S.  W.  406,  holding  CIrc 
Court  of  Appeal's  decision  balding  limitation  a  good  plea,  remandl 
and  ordering  new  trial  was  not  res  Judicata  as  to  limltatloji  p 
venting  second  suit. 

Syl.  3  (XII,  4S0).    State  decisloa  on  general  law  not  binding. 

Approved  In  Gilbert  v.  American  Surety  Co.,  121  Fed.  502,  ho 
lug  Federal  court  will  not  follow  State  decision  as  to  effect 
Invalidity  of  contract  on  rights  of  parties  to  suit. 

8;1.  4  (XII,  460).    Master  must  supply  suitable  appliances. 

Approved  In  Hodges  v.  Kimball,  104  Fed.  752,  holding  roliro 
company  not  liable  for  death  of  employee  caused  by  own  nei 
gence  although  company  had  failed  to  provide  bandholds 
required;  Green  v.  Western  Am.  Co.,  30  Wash.  109,  70  Paa  3 
holding  employee  does  not  assume  risk  from  insufficient  Hmb 
It^  of  mine  where  statute  Imposed  duty  on  owner  to  fumlsb  s 
ddeat  timber. 

Sfl.  5  (XII,  460).  Negligence  Is  question  of  law  when  fa 
undisputed. 

Approved  in  Dnnwortb  v.  Grand  Trunk,  etc.,  Ry..  127  Fed.  3 
holding  street  car  conductor  standing  on  track  looking  for  rallro 
train  being  struck  by  train  coming  from  behind  is  oegUgent 
law;  Preferred  Ace.  Ins.  Co.  v.  Mulr,  126  Fed.  029,  holding  steppl 
upon  car  platform  for  purpose  of  vomiting  when  train  was  trav 
ing  dfty  or  sixty  miles  an  hour  is  not  negligence  in  law;  North* 
Pac.  Ry.  Co.  v.  Tynan.  119  Fed.  293,  holding  where  company  vi 
negligent  In  not  providing  cars  with  new  couplers,  brakema 
contributory  negligence  In  coupling  saihe  was  for  Jury;  Sonth< 
Pac.  Co.  V.  Harada,  109  Fed.  383,  holding  where  plaintiff  obsen 
train  approaching  on  south  track  of  double  track  and  was  struck 
same  train  which  switched  to  north  track,  question  was  for  ]ni 
Nelson  v.  New  Orleans,  etc..  B.  R.  Co.,  100  Fed.  738,  holdl 
railway  laborer  carrying  mortar  across  track  where  view  was  i 
structed  by  standing  cars  not  guilty  of  negligence  In  law  wk 
struck  by  engine  greatly  exceeding  speed  limit;  Stowell  v.  Brie 
R.  Co.,  08  Fed.  623,   holding  plaintiff  crossing  double  track  1 
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medlatelj  behind  tntlu  psseliig  on  first  track  vltbont  observing 
tntn  apittOBcUng  (»i  other  track  Is  guilty  of  negllgencs  in  law; 
Adolff  r.  Colambla,  etc,  Co.,  100  Mo.  App.  207,  78  S.  W.  823,  hold- 
ing question  whether  girl  hired  to  operate  small  pretsel-cuttli^ 
macMne  assumed  risk  ot  Injnry  when  ordered  to  operate  dongb- 
kneiidlng  machine  was  for  jnr7. 

Dlatlagulsbed  In  Bryce  v.  Sontbern  Rj.  Co.,  122  Ted.  713,  hold- 
ing insufflcleat,  nnder  8.  C.  Code,  |  163,  complaint  against  railroad 
and  «iglneer  and  conductor  for  derailment  of  train,  containing  only 
general  allegation  <d  negligence  against  latter. 
lEO  n.  8.  S61-370,  37  L.  1111,  EUBIIS  t.  B0LLE8. 

Sjh  1  (XII,  4S1).  Federal  review  reqalrea  Federal  qnesUon  ad- 
veneiy  decided. 

Approred  in  Lowry  y.  SllTedr  Oit7  Gold  &  Sliver  Mining  Oo., 
ITS  n.  8.  196,  4S  L.  1S2,  21  Bnp.  Ct  106.  holding  Supreme  Oonrt 
will  dlsmlHs  writ  of  error  to  State  conrt  where  ground  of  estoppel 
was  sufficient  to  sustain  Judgment 

8;1.  2  (SlI,  4S1).  State  decision  on  nonfederal  gronnd  non- 
reviewable. 

Approved  in  Lyon  v.  Gombret,  1S»  U.  S.  SOS,  23  Sup.  Ot  S&3, 
47  L.  922;  Wall  v.  Old  Colony  Trust  Co.,  187  U.  B.  837,  23  Snp. 
Ct  844,  47  L.  344:  Cannahan  v.  ConnoUy,  187  D.  S.  636,  2S  Sup. 
Ct  S43,  47  L.  343,  and  Armstrong  v.  Mayor,  188  U.  &  603,  22  Sup. 
Ct  933,  aU  reafflnnlng  rule;  Moran  v.  Horskr,  178  D.  8.  208,  44 
L.  1039,  20  Sop.  Ct  S67,  holding  State  dedslon  sustaining  dtfense 
of  lacbea  to  asserted  mining  claim  is  not  based  In  Federal  question. 

SyL  3  (isn,  «i2).  State  decision  that  creditor  waives  discbarge 
Donrevlewable, 

Approved  in  Hale  v.  Lewis,  ISI  n.  S.  480,  46  L.  962,  21  8np.  Ot 
680;  bokUng  State  decision  that  corporation  is  estopped  to  set  up 
invalidity  of  statute  cannot  be  reviewed  on  writ  of  ^ror. 

(XII,  461).     Uiscellaneons. 

Cited  In  Bunkw  Hill  MIn.  Co.  v.  Pascoe,  24  Utah,  62,  86  Pac. 
5i!t,  boldinK  In  equity  case  to  det«^nlne  adverse  claim  Supreme 
Court  wJU  look  Into  evidence  to  detn'mlne  correctness  of  decree. 
130  D.  8.  371-387,  37  L.  1113,  HOLUNS  T.  BHIBRFIELD  COAL, 
ETC.,  CO. 

SyL  1  (XII,  462).  Simple  contract  credited  cannot  invoke  Federal 
court 

Approved  In  Peacock,  Hunt  &  West  Co.  v.  Williams,  110  Fed. 
919,  holding  equity  has  no  Jurisdiction  of  suit  by  creditor  whose 
tlaim  rests  on  notes  not  reduced  to  Judgment  for  receiver  for  cred- 
itWs  prop^ty;  Strang  v,  Richmond,  etc..  R.  R.  Co.,  101  Fed.  610, 
tiolding  contract  f<«'  construction  of  road,  pajment  to  be  made 
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tn  bonds  Istmed  by  defeodant,  gave  no  Uen  on  bonds  in  defendan 
poesesBlon. 

87).  2  (XII,  453).     Federal  courts  dlvtlngulsb  law  from  eqaltr. 

Approved  In  I>and  TlUe,  etc.,  Co.  v.  Asphalt  Co.,  12T  Fed.  : 
boldlng'  Federal  court  will  enforce  according  to  Its  own  procedo 
remedy  of  N.  3.  haws  1896,  p.  398.  for  appointment  of  recelTOr  ( 
Insolvent   corporation. 

Distinguished  in  Andrews  t.  Mather,  134  Ala.  366,  32  So.  7' 
holding  creditor  of  bankrupt  may,  imder  Oode,  |  818,  madntaln  m 
in  equity  to  subject  to  hia  debt  property  fraudulently  convey 
by  debtor. 

Syl.  3  (XII,  453).  Simple  contract  creditor  may  Intervene 
foredoenre. 

Approved  In  Farmers'  Iamui,  etc.,  Oo.  v.  Louisville,  etc.,  R. 
Co.,  103  Fed.  115,  holding  agreement  between  bondholders  a 
officers  of  company  to  reorganize  company  on  pnrchaae  at  fwecli 
ure  sale  does  not  invalidate  foreclosure. 

Syl.  4  (XII,  453).     Existing  defenses  may  be  waived. 

Distinguished  in  Hutchinson  v.  American  Palace  Car  Co.,  1 
Fed.  185,  holding  equity  will  not  appoint  receiver  at  suit  of  minori 
stockholdK^  to  represent  corporation  In  suit  in  another  dlstricL 

Syl.  5  (Xll,  453).    Decree  In  case  of  equitable  cognizance  valid. 

Approved  tn  AUantic  Trust  Oo.  v.  Dana,  128  Fed.  225.  holding 
parties  to  snlt  in  which  receiver  was  appointed  are  bound 
decree  against  him  in  foreclosure  suit  against  corporation. 

Syl.  6  (XII,  453).    Legal  remedy  must  be  alleged  In  limine. 

Approved  In  Highland  Boy  Gold  Mtn.  Co.  v.  Strlckley.  116  Pi 
854,  holding  party  consenting  to  try  case  at  law  cannot  thereef' 
object  that  cause  was  equitable:  Enoe  v.  New  York,  etc.,  B.  B.  C 
103  Fed.  47,  holding  decree  appotnUng  receiver  will  not  be  set  asl 
on  motion  where  no  objection  was  made  that  petitioning  credli 
had  no  execution  issued. 

Syl.  7  (XII,  454).    Corporation  assets  are  not  truat  fund. 

Approved  In  Wjiman  v.  Bowman,  127  Fed-  276,  upholding  tra: 
action  whereby  four  directors  In  good  faith  advanced  to  compa 
In  advance  of  assessment  and  took  aaslgnment  Of  claiui  agali 
stockholders;  New  Hampshire  Sav.  Bank  v.  Rlchey,  121  Fed,  9 
960,  061,  holding  general  creditors  of  corporation  canuot  purs 
dividends  received  by  stockholders  until  claims  have  been  redn< 
to  judgment;  American  Eich.  Nat  Bank  v.  Ward,  111  Fed.  7 
holding  bisolvency  of  elaboration  does  not  render  void  trust  d( 
preferring  bona  tWe  creditor  also  director;  State  Trust  Co.  v.  T 
ner.  Ill  Iowa  668,  673,  82  N.  W.  1030.  1032,  holding  assignee 
payee  of  note  talent  from  corporation  with  knowledge  that  stt 
■aras  exchanged   for  overvalued  property  cannot  h<M  sbockboh 
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on  Jodgmeut  asainst  corporation;  Klllen  ▼.  Barnes,  106  Wis.  572, 
S2  N.  W.  64S,  holding  officers  of  coiporatlon  are  not  tmateea  of  Ita 
propert;  tor  lt«  credlt(»«.    See  72  Am.  St  Rep.  52,  note. 

SjL  8  (Xn,  4£i4).    When  corporadm  iDBfrivent  propMt;  In  trust. 

DlstlnETdihed  In  In  re  United  Staites  Car  Co.,  60  N.  J.  Eg.  Ctl7, 
43  AQ.  673,  boldbig,  under  New  Jersey  atatuts,  license  fee  assessed 
against  assets  of  Insolvent  corporation  after  appolntm«it  of  recelTer 
la  entitled  to  prlorltr, 

Sfl.  10  (XII,  4SG).    Corporations  hold  property  as  individuals. 

Approved  in  Hob«lB  v.  Cent  Tmst  Co.,  128  Fed.  886^  holding 
<Tder  directing  treasurer  of  railroad  to  pay  sum  from  proceeds  of 
sale  of  first  bonds  sold  creates  no  lien  on  prop«^y  before  bonds 
Issued;  Jones  v.  Mutual  FIdedity  Co.,  123  Fed.  S16,  617,  holding 
Federal  court  will  enforce  remedy  of  Del.  Stat  1891,  authorizing 
appointment  ot  receiver  to  taJte  charge  of  Insolvent  corporations; 
Ooler  V.  Alien,  114  Fed.  611,  holding  corporation  whiie  a  going 
concern,  though  Insolvent,  may  lawfully  execute  mortgage  to  secure 
extension  of  prior  Indebtedness  and  furtlier  advances;  Chick  v. 
Fnller,  114  Fed.  20,  30,  upholding  corporatlcm  mortgage  given  bona 
fide  while  corporatiou  was  going  concern,  but  Insolvent,  to  secure 
Indebtedness  to  banks  having  largely  common  stockholders;  Merc&d 
Bank  v.  Ivett,  127  Cal.  136,  50  Pac.  304,  bedding,  under  Civ.  Code, 
I  3432,  providing  that  debtors "  may  prefer  creditors,  corpora. 
tions  may  give  preferences;  Hawkins  v.  Dounerberg,  40  Or.  lOS, 
66  Pac.  69S,  holding  corporation  creditors  cannot  eufwve  stock- 
holder's liability  for  unpaid  subscriptions  where  oorporaAion  would 
be  tiarred  by  statute  from  so  doing. 

Syl.  11  (XII,  450).    Corporation  officers  as  fiduciaries  respecting 


Approved  In  Lawrence  r.  Greenup,  07  Fed.  900,  holding  receiver 
of  national  bank  cannot  reoover  from  stockholder  sum  received  in 
good  faith  during  voluntary  liquidation  where  bank  still  solvent. 

(XII,  ^2).     Miscellaneous. 

Cited  In  United  States  Shlpbnlldtng  Co.  v.  Conklin,  126  Fed.  135, 
holding  mcMtgage  bondholders  and  stocklwlders  of  Insolvent  cor- 
poration having  lien  on  property  by  express  contract  are  entitled 
to  appointment  of  receiver  In  Federal  court;  McNulty  v.  Mt  Mor- 
ris EL  L.  Co.,  172  N.  Y.  415,  65  N.  E.  107,  boldlog  equity  bos  no 
Jorlsdlctlon  of  suit  to  restrain  nuisance  wliere  by  vacating  premises 
plaintiff  Is  entitled  only  to  damages. 
IBO  D.  S.  887-392.  Not  dted. 
150  U.  S.  303-401,  37  L.  1120,  IN  RB  LENNON. 

Syl.  3  (VII,  456).    Habeas  corpus  governed  by  act  1801, 

Approved  In  Woey  Ho  v.  Umted  States,  101  U.  S.  558,  24  8np. 
Ct  844,  reaffirming  rule;  Rice  t.  Ames,  180  U.  S.  374,  45  L.  581, 
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21  Sup.  Ct  407,  holding  Court  ot  Appeals  act  1881  aatborlEee  ap 
peal  from  dedslon  of  district  Judge  denying  an^Alcatlon  tor  dl» 
charge  on  habeas  corpos;  Wrlgbt  t.  MacFarlane,  etc,  Oo^  12! 
Fed.  T7CI,  holding,  nnder  Judiciary  act  1881.  Clrrolt  Conrt  of  Ap^ 
peals  has  no  JnriBdlctlon  of  appeal  from  Hawaiian  courts  on  con 
stitutlonal  aueetlons:  St.  Glair  Go.  t.  Interstate  Sand,  etc.,  Oo.,  IK 
Fed.  786,  holding,  under  Gourt  of  Appeals  act,  f  5,  Ctrcnlt  Ooan 
of  Appeals  la  without  ]uiiadlctl<»i  to  review  cause  involving  con 
stitutlonality  ot  State  sMtute;  EIz  parte  JacobU  104  Fed.  SSI,  twld 
ing  appeal  from  Clrcntt  Court  on  apidicatlon  tor  habeas  corpus  cai 
on);  be  taken  to  StQreme  Couirt 

(XII,  4S6).     Miscellaneous. 

ated  In  Chow  Loy  y.  United  SMtes.  112  Fed.  B59,  holding  right 
of  appeal,  prorlded  in  Chinese  ezcIuEdon  act  of  1888,  la  to  dlstrlci 
Judge  as  special  tribuiuL 
160  U.  8.  401-*15.  87  L.  1123,  BOOT  T.  WOOLWOETH. 

Syl,  3  (XII,  457),     Kquity  caa  enforce  unreversed  decree*. 

Approved  In  Bank  v.  Kingman.  62  Kan.  575,  04  Pac.  66,  holding 
equity  will  entertain  suit  to  foreclose  mortgage  held  In  prior  de 
cree  to  be  prior  to  Judgment  previously  rendered;  State  v,  Eh'ans 
178  Mo.  327,  76  S.  W,  819,  hcMlng  court  of  equity  has  power  b 
iasne  writ  of  assistance  to  place  purchaser  In  poseessloin  aftei 
foreclosure  sale.    See  93  Am.  St  Rep.  157,  note. 

Distinguished  In  United  States  v.  Northern  Securities  Co.,  121 
Fed.  810,  holding  court  will  not  allow  Intervention  to  raise  furtbei 
questions,  where  decree  was  wholly  prohibitory,  hence  enforcec 
Itself  until  violated. 

SyL  4  (XII,  467).    Assignee  may  wiforce  assignor's  decree. 

Approved  In  James  v.  Central  Trust  Co.,  98  Fed.  493,  holdlm 
Judgment  creditor  of  railroad  company  may  enforce  Judgment  ii 
State  court,  although  cause  of  action  arose  after  sale  by  Federa 
court  In  foreclosure  proceedings;  Emerlck  v.  Miller,  159  lod.  322 
325,  64  N.  E.  30,  31,  holding  assignee  of  purchaser  at  foreclosun 
sale  has  same  rights  to  writ  of  assistance  as  his  grantor  had. 

SyL  6  (XII,  458).    Circuit  Court  may  eotertohi  ancillary  bill. 

Approved  In  New  Orleans  v.  Fisher,  180  U.  S.  196,  45  L.  492 
21  Sup.  Ct  352,  holding  plea  to  Jurisdiction  of  Circuit  Court  oi 
ground  of  cttlzenshlp  Is  immaterial  where  salt  Is  merely  ancillary 
Bottom  r.  National  B.  7.  Bldg.,  etc.,  Assn.,  123  Fed.  745,  holding 
Circuit  Court  appointing  receiver  in  suit  to  wind  up  loan  assocla 
don  has  Jurisdiction  of  suit  to  foreclose  mortgage  against  stock 
holder  regardless  of  citizenship;  Central  Trust  Co.  v.  Western  Nortl 
Carolina  R.  E.  Co.,  112  Fed,  476,  holding  Circuit  Court  after  fore 
closure  sale  free  from  claims  of  mortgagor  may  enjoin  suit  in  Stat 
court  to  subject  property  to  execution;  Rlverdale,  etc,  UUla    y 
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AJabama,  etc.,  Co.,  Ill  Fed.  432,  holding  Circuit  Oo>iirt  peodtng;  ap- 
peal from  Ita  decree  may  restrain  party  theceto  from  proaecntlng 
tMt  In.anoOier  State  InvolTlng  same  matteis;  Moti  t.  Henry,  S 
Ebb.  App.  421,  M  Fac.  798,  boldlng  writ  of  aaslstance  will  IsBiie 
to  plaoe  aBBtgnee  of  pnrcbaaer  of  mortgaged  iK^mtaea  In  poueaalon 
under  ati^trs  deed. 

Diatlngnlsbed  in  Alabama,  etc.,  Ufg.  Ca  t.  Rlrerdale  Cotton 
Uills,  127  Fed.  606,  h<ddlng  Federal  court  In  Qeorgla  cannot  en- 
tertain snlt  against  porcbaser  of  Alabama  property  of  ccwporaticMi 
u  ancillary  to  foredosnre  decree  where  coriuvatlan  waa  dtlzen  of 
both  Statea. 

S;L  10  (XII,  4S8).    Until  noMce  bidding  not  adTerae. 

Approved  in  Dn  Font  t.  Bridge  Co.,  60  B.  0.  &37,  U  8.  B.  89,  hold- 
ing easemrat  of  right  of  paaaage  ovtr  bridge  barred  in  tw^ve 
years  where  bridge  company  during  soch  time  denied  plaintUTa 
claim  and  charged  toll. 

1»  U.  8.  415-417,  87  L.  1127,  JACOBS  t.  GEOHGH. 

Syl.  1  (XII,  458).    Citation  nnneceesary  In  appeal  during  term. 

ApiKOTed  In  McNulta  v.  West  Chicago,  etc.,  Comm.,  99  Fed. 
829,  iKddltig  citation  imnec^Bary  wh^e  appeal  allowed  in  open 
conrt  during  same  t^ m  at  which  decree  was  rend^ed. 

ByL  2  CSII,  4B8).    Citation  may  Iraue  at  enanlng  term.  ' 

DiBUngolsbed  In  Edgel!  r.  Felder,  99  Fed.  328,  holding  on  merits 
appellants  should  not  be  allowed  to  take  out  new  bond  and  perfect 
appeal  by  giving  requisite  notice. 

S;L  4  (XII,  458).  Appeal  InoperatlTe  when  citation  ondaly 
d^yed. 

Approved  in  Bloomlngdale  ▼.  Watson,  128  Fed.  269,  holding  ap- 
peal becomes  inoperative  as  to  porUee  not  aerved  with  citation 
before  end  of  next  ensuing  term  of  court;  Pender  t.  Brown,  120 
Fed.  497,  holding  writ  of  error  Inoperative  where  citation  not  IB- 
Kied  before  expiration  of  term  next  after  entry  of  Jndgment;  Ber- 
llnger  Gramophone  Co.  v.  Seaman,  108  Fed.  716,  717.  holding  cita- 
tion, tboDgh  mecessary  to  perfect  appeal,  may  Issoe  during  tram 
Bubtequent  to  entry  of  order  appealed  from. 

130  D.  8.  417-420V  87  h.  1128.  SALTONSTALL  v.  BIETWBLL. 
SyL  1  (XII,  459).    Defective  finding  cannot  support  Judgment 
Distinguished  In  Into'state  Com.  Cotnm.  v.  Southern  Pac.  Co., 
123  Fed.  602,  holding  Ondlng  of  commerce  commiasloa  that  practice 
followed  by  railroad  of  routing  freight  effected  a  pooling  agre& 
ment  supported  lawfulness  of  order  against  such  practice. 
150  C.  B.  420-124.    Not  cited. 
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160  C.  S.  424-432,  37  L.  J130.  McALEER  v.  UNITED  STATES. 

Syl.  4  {XII,  450).    Parol  canaot  varf  clear  written  contract. 

Approved  in  Montgomor  t.  ^tna  Life  lus.  Co.,  97  Fed.  I 
boldtng  parol  erldence  Is  Inadmissible  to  engraft  apOD  clear  writ 
agre^meot  to  glTe  agent  commlaaloD  on  annnal  renewal  pi-emlt 
a  warranty  of  amonnt  thereof. 
150  U.  S.  433-142,  37  L.  1134,  POWELL  v.  BRUNSWICK  CO. 

SrL  1  (XII.  458).  Supreme  Court  determines  Jurisdiction 
review. 

Approved  In  Home  for  Incorables  t.  New  Yorli,  187  U.  8.  I5& 
Sup.  GL  88,  47  L.  119,  boldlng  certificate  of  cblef  Justice  of  Si 
Insufficient  to  confer  Federal  Jurisdiction  wbere  record  does  not 
close  Federal  questions;  Hiniiel  v.  Cincinnati,  177  D.  S.  171,  44 
721,  20  Sup.  Ct  573,  holding  certilicate  of  chief  Justice  of  SI 
Supreme  Court,  that  Federal  question  was  decided,  cannot  coi 
Jurisdiction;  South  Carolina  v.  Virginia-Carolina,  etc.,  Co., 
Fed.  730,  holding  suit  by  State  to  subject  foreign  corporation 
penalties  under  State  statute  without  mention  of  Federal  Ian 
not  removable. 

SyL  3  (XII,  460).     Federal  question  must  have  been  necessai; 

Approved  In  Lufkin  v.  Lufkln,  192  U.  S.  601,  24  Sup.  Ct.  f 
Rodley  V.  California,  183  U.  S.  694,  46  L.  393.  22  Sup.  Ct.  S34,  . 
Baltimore,  etc..  By.  Co.  v.  Mayor,  etc.,  179  U.  S.  681.  45  L.  384 
Sup.  CL  918,  all  reaffirming  rule;  Mutual  Life  Ins.  Go.  t,  McGr 
188  U.  S.  309,  23  Sup.  Ct.  379,  47  L.  485,  holding  Federal  qiie«i 
must  be  disclosed  by  record,  it  cannot  be  supplied  by  judi 
knowledge;  Mountain  View  M.  &  M.  Co.  v.  McFadden,  180  D.  S.  ! 
45  L.  657,  21  Sup.  Ct  489,  holding  court  cannot  take  Judicial  no 
of  Federal  laws  for  purpose  of  sustaining  Federal  Jurisdiction  wt 
plaintiff's  statement  does  not  dlBciose  sajue;  Yazoo  &  M.  V.  R.  R. 
V.  Adams.  180  D.  S.  48,  49,  45  L.  418,  419,  21  Sup.  Ct.  258,  259,  hoK 
certmcate  of  State  chief  Justice  that  State  statutes  were  drawt 
question  as  repugnant  to  Federal  law  Is  insufficient  to  coi 
Jurisdiction. 
160  U.  S.  442-460,  37  L.  1137,  HICKS  v.  UNITED  STATES. 

Syl.  3  (XII,  460).    Judge  should  not  make  hostile  comments 

Approved  In   Mullen   v.    United   States,   J06   Fed.   895.    hole 
adverse  comment   by  court  in   criminal   case    upon   character 
accused  wbere  no  evidence  was  presented  Is  reversible  error. 
160  U.  8.  460^67,  37  L.  1144,  COLUMBIA  MILL  CO.  v.  ALCO 

Syl.  1  (XII,  461).     Trade-mark  must  dlstingulBh  from  like  artit 

Approved  In  Church,  etc.,  Co.  v.  Buss,  99  Fed.  278,  holding  tr. 
mark  used  by  owner  on  packages  of  soda  and  saleratus  is 
fringed  by  use  of  same  trade-mark  on  baking  powder;  Wat) 
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Medical  Ca  t.  Sands,  S3  Minn.  330,  86  N.  W.  S42.  holding  words 
"Vegetable  Anodyne  Liniment"  cannot  be  utilized  as  trade-marl:. 
See  S5  Am.  St.  Hep.  61,  note. 

Dlstlngulslied  In  Thomas  G-  Plant  Co.  v.  May  Co.,  105  Ted.  3T1. 
eaJolnlDg  defendant  from  uslug  plalntllTs  trade-mark  "  Qneen  "  on 
shoes  or  upon  labels  affixed  thereto  or  In  any  way  indnclng  belief 
that  its  Blioee  were  made  by  plaiutltr.  and  aUlrmlng  100  Fed.  74. 

SyL  3  (XII,  462).    Priori^  of  appropriation  determines  right 

Approved  In  Welsbach  Light  Co.  ▼.  Adam,  107  Fed.  4S5.  holding 
owner  of  registered  trade-marb  "  Xusea "  for  gas  mantles  entitled 
to  preliminary  lojunctlan  against  previously  conceived  name  U.  C. 
A.  BUbseqaently  registered. 

Syl.  4  (XII,  4^}.  WordB  designating  localities  not  valid  trade- 
marks. 

Approved  In  Elgin  Nat.  Watch  Co.  v.  lUtnols  Watch  Case  Co.," 
179  U.  S.  673,  46  L.  379,  21  Sup.  Ct  273,  holding  geographical  name 
"Elgin"  cannot  be  lawful  trade-mark;  Allen  B.  Wrlsley  Co.  v. 
Iowa  Soap  Co.,  122  Fed.  797,  holding  '-  Old  Country  "  cannot  be 
used  BB  technical  trade-mark  for  soap;  Computing  Scale  Co.  t. 
Standard,  etc..  Co.,  118  Fed.  967,  holding  term  "computing"  can- 
not be  appropriated  as  trade-mark  for  scales;  Brennan  t.  Emery, 
etc.,  Dry  Goods  Co.,  108  Fed.  627,  holding  words  "  Steel-shod  " 
applied  to  boots  and  shoes  cannot  be  exclusively  appropriated  as 
trade-mark;  Weymau  v.  Soderberg,  108  Fed.  67;  holding  no  right 
to  tmde-mark  can  be  acquired  la  name  "  Copenhagen;  "  Continental 
Ids.  Co.  v.  Continental  Klre  Assn.,  101  Fed.  237.  holding  exclusive 
use  of  term  "Continental"  cannot  be  protected  by  Injunction; 
Barrett  Chem.  Co.  v.  Stern,  17«  N.  Y.  30,  68  N.  B.  88,  holding  term 
"  Roachsault "  Is  not  proper  term  for  exclusive  trade-mart.  See 
Dotes,  m  Am.  St  Rep.  108,  113. 

Distinguished  In  Shaver  v.  Heller,  etc.,  Co.,  108  Fed.  826,  832, 
holding  use  of  term  "  American  "  Id  connection  with  ball  or  wash 
bine  by  other  than  manufacturer  entitled,  will  be  enjoined. 
150  D.  S.  468-^76,  87  U  1148,  CONNECTICUT  MUT.  LIFH  INS. 
CO.  V.  AKENS. 

SyL  1  (XII,  462).  "Suicide"  must  understand  moral  natoie  of 
act 

See  84  Am.  St.  Rep,  546,  note. 

SyL  5  (XII,  463).    Presumption  Is  against  sanity  of  suicide. 

DlBtinguished  in  Clark  v.  Equitable  Life  Aseur.  Soc.,  118  Fed.  377, 
boldlng  ihere  can  be  no  recovery  under  policy  excluding  risk  of 
"self  destruction  sane  or  insane"  where  insured  took  own  life 
Intentionally;  Seltzlnger  v.  Modern  Woodmen.  204  III.  63,  68  N.  E. 
480,  holding  suicide  of  Insured  while  insane  cannot  warrant  re- 
covery on  beneficial  certlQcate  conditioned  to  be  void  If  Insured, 
died  by  own  hand  sane  or  Insane. 
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150  V.  S.  4Te-iS8,  37  I^  1100,  LEES  T.  UNITED  STATES. 

SyL  1  (XII,  463).    District  Court  enfoTcea  statntory  penal  Uea. 

Approved  In  Helwig  v.  United  Statea,  188  U.  S.  610,  23  Sup. 
420,  47  L.  613,  holdlug  DlBtrict  Courts  bave  exclusive  Jurisdict 
of  suit  for  penalty  recoverable  from  Importer  tiiider  cuatoma  i 
mlnlatratlve  act  1S90  (or  undervaluBtlon  of  entry;  Rosenberg 
Union  Iron  Works,  lOB  Fed.  840,  holding  under  Rev.  StaL,  I  G 
District  Court  bas  Jurisdiction  of  suit  for  penalty  nnder  23  St 
332,  for  Importing  foreign  laborer  onder  contract:  Falk  v.  Cm 
Pnb.  Co.,  100  Fed.  78,  holding  Circuit  Court  has  Jurisdiction  nni 
Rev.  StaL,  f  629,  of  salt  to  recover  penalty  for  Infringing  co 
right  engravings. 

SyL  6  (XII,  468).    Defendant  need  not  testify  In  penalty  rait. 

See  70  Am.  SL  Rep.  323,  note. 
100  U.  8.  483-024.    Not  dted. 
150  U.  B.  024-000.  37  L.  1169,  LATTA  r.  EILBOUBN. 

Syl.  1  (XII,  465).    Reference  does  not  affect  Onallty. 

Approved  In  Mercantile  Trust  Co.  v.  Chicago,  etc,  L.  By.  ( 
123  Fed.  392,  holding  decree  on  intervening  petition  against 
celver  directing  delivery  of  property,  referring  matter  to  mas 
to  determine  value  thereof,  is  not  final;  Deltch  v.  Staob.  110  F 
317,  holding  interlocutory  decree  adjud^og  tbat  mortgage  loi 
were  not  usurious  waa  not  flnal  so  as  to  be  appealable;  Rust 
Electric  Lighting  Co.,  124  Ala.  207,  27  So.  268,  holding  conflrmat 
oC  master's  report  as  to  property  covered  by  mortgage  does 
preclude  court  Crom  Inclnding  mortgaged  property  not  ennmerat 

Syl.  8  (XII,  465).    Partner  cannot  nse  firm  assets  privately. 

Approved  in  Williamson  v.  Monroe,  101  Fed.  334,  holding  part 
concealing  knowledge  of  possible  contract  until  after  dissolution 
partni^rahlp  mnst  account  on  basis  of  profits  derived  tberefr 
afterward. 

SyL  7  (XII,  466).  Event  contemplated  mnst  occur  (or  parti 
ship. 

Approved  In  Sabel  &  Sons  v.  Savannah  RalL  etc.,  Co.,  135  i 
383.  33  So.  664,  holding  no  partnership  in  engines  arose  where 
fendants  purtdiaalng  same  notified  plalntlfF  to  send  check  for  h 
of  price,  to  be  then  considered  partners,  where  no  reply  made. 

Syl.  9  (XII,  466).    Partner  must  account  (or  proflta  made. 

Approved  In  Williamson  v.  Monroe,  101  Fed.  834,  holding  mana 
concealing  promise  of  contract  and  accepting  same  after  disat 
tlon  of  partnership  moat  acconnt  for  profits  received  therefrom. 
150  U.  S.  551-077.    Not  cited. 
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130  U.  8.  67S-B8S,  37  L.  IIS9,  TURNER  t.  BAWTER. 

^L  4  (XII,  467).    Gotntuon  tebancy— TlUe  InureH  to  alL 

Approved  In  Lockbart  v.  Jobneon,  181  tJ.  S.  630,  46  U  986.  21 
Sap.  Ct  670,  boldlng  partner  cannot  recover  In  ejectment  mining 
property  alleged  to  have  been  relocated  bf  defendants  tn  conspiracy 
with  plaiatHTs  copartner;  Van  Wagenen  v.  Carpenter,  27  Colo.  456. 
61  Pac.  702,  holding  relocation  of  mining  claim  by  part  of  cotenants 
innres  to  plaintiff's  teneflt  as  against  purcbaeer  vrlttaout  con- 
sideration; Cedar  C&nyon  Con.  Uln.  Co.  v.  Yarwood,  27  Wasb.  2S0. 
Bl  Am.  8L  Rep.  S47,  67  Pac.  7IS2,  bolding  Interest  In  adjoining 
mining  claim  pnrcbased  b7  cotenant  for  benefit  and  protection  of 
eommon  propertr  Inures  to  benefit  of  all.  See  notes,  91  Am.  Bt 
Bep.  861,  863,  866,  866;  87  Am.  St.  Rep.  408. 

SfL  5  (XII,  467).    Wrongful  patentee  bolds  for  true  owner. 

Approved  In  BockQnger  v.  Foster,  190  TJ.  B.  125,  23  8np.  CL  838, 
47  L,  979,  holding  homestead  claimants  cannot  maintain  ejectment 
igalDst  Oklahoma  town  site  trustees,  who  nqtll  patent  Issues  hold 
Id  tmst  for  government  for  fnture  occupants. 

(Xn,  467).    Mlscellaneons. 

Cited  in  Clark  v.  Herlngton,  186  U.  6.  211,  46  L.  1131.  22  Sup.  Ct. 
8TG,  holding  suit  for  damages  (or  breach  of  warranty  in  conveyance 
bf  grantee  of  railroad  of  Indemnltr  lands  open  only  under  aettle- 
ment  laws  la  cognizable  In  courts. 
ISO  U.  S.  SSS-Wl,  37  U  1191,  BELKNAP  v.  UNITED  STATES. 

8;L  1  (XII,  467).    New  trial  ordinarily  not  granted  after  term. 

Approved  In  Ex  parte  Fnller,  1S2  U.  S.  671,  46  L.  1235.  21  Snp.  CL 
814,  holding  under  Arkansas  statute  In  force  in  Indian  Territory 
Federal  court  may  grant  new  trlai  after  term  for  newly  discovered 
evidence. 

(XII,  407).    MlBcellaneonB. 

Cited  Id  In  re  HM.  of  Colombia,  180  U.  8.  263,  45  L.  617,  21  Sup. 
Ct  S58,  holding  under  Rev.  Stat,  |  1088.  Court  of  Claims  cannot 
pant  new  trial  on  ground  tbat  later  decision  has  shown  earlier 
decision  to  be  erroneous. 
ISO  U.  B  597-eiO,  87  L.  1195,  WARD  v.  COOHBAN. 

8yL  1  (XII,  468).  Appellate  court  considering  exceptions  after 
term. 

Approved  Id  Reliable  Incubator,  etc.,  Co.  y.  Btabl.  102  Fed.  683, 
boldlng  bill  of  exceptions  presented  after  term  abould  contain 
statement  of  order  extending  time  or  of  consent  of  other  party. 

SyL  2  (XII,  468).  Exception  specifying  legal  propositions  is 
lotnclent. 

Approved  in  Columbus  Const.  Co.  v.  Crane  Co.,  101  Fed.  68,  bold- 
lng rule  10  of  Seventh  Circuit,  Circuit  Court  of  Appeals  requires 
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statement  ot  proposition  of  law  excepted  to  with  charge  embodyl: 
erroneous  proposition. 

SyL  3  (XII,  468).  Adverse  poBsesalon  mnst  be  actual  a 
exclusive. 

Approved  In.Tyee  Oonsol.  Min.  Co.  v.  Langstedt,  121  Fed.  7: 
holding  actual,  open,  notorious  continuous  possession  with  claim 
right,  but  neither  exclusive  nor  hostile,  la  not  adverse  posseesk 
Hill  V.  McGlnnlB,  64  Neb.  ItM),  89  N.  W.  7SS,  holding  public  acqu 
no  prescriptive  right  to  roadway  through  inclosed  premises  wbc 
landowner  used  land  for  grazing  and  farming  and  changed  road 
will. 

150  U.  S.  810-636.    Not  cited. 

150  V.  S.  637-653,  37  L.  1207.  IN  RB  SWAN. 

Syl.  1  (XII,  468).     Habeas  corpus  cannot  supplant  appeal. 

Approved  In  In  re  Nevitt,  IIT  Fed.  449,  holding  habeas  con 
challenges  Jorlsdiction  onlr  and  cannot  be  invoked  to  review  erro) 
ous  rulings  of  court  of  competent  jurisdiction. 

SyL  6  (XII.  469).    Contempt  Is  specific  criminal  oETense. 

Approved  In  Chlsholm  v.  Caines,  121  Fed.  400.  holding  conten 
In  Tloladng  Injunction  against  trespassing  upon  certain  land  Is 
dependent  act  of  disrespect  to  court,  punishable  as  sucb;  E3x  pa 
Davta,  112  Fed.  142,  holding  decision  of  court  bavlog  Jurisdiction 
punish  for  contempt  cannot  be  reviewed  on  habeas  corpus;  In 
Ruse,  107  Fed.  948,  holding  habeas  corpus  proper  remedy  to  sect 
discharge  of  person  held  for  contempt  In  violating  injunction  Isec 
In  suit  In  which  he  was  not  party;  Wayne  Knitting  Mills  v.  Noge 
104  Fed.  636,  ordering  Imprisonment  of  person  refusing  to  mate  f 
disclosure  to  referee  of  facts  as  to  receiving  money  from  bankru 

Syl.  6  (XII.  4TO).  Habeas  corpus  cannot  discharge  entire  > 
eesBlve  sentMice. 

Approved  In  Ex  parte  Davis,  112  Fed.  142.  143,  boMlng  wbi 
court  haa  Jurlsdlctloo  to  puDlsh  for  contempt  Its  finding  agal] 
person  so  charged  cannot  be  reviewed  on  habeas  corpus;  De  Bi 
V.  United  States,  99  Fed.  917,  holding  prisoner  cannot  be  releai 
on  habeas  corpus  for  excessive  sentence  while  snring  portion 
sentence  within  power  of  court  to  Impose.  See  87  Am.  St.  R 
180.  note. 
150  U.  S.  653-664,  87  L.  1211,  IN  RE  HOHORST. 

Syl.  1  (XII,  470).  Foreign  corporation  suable  where  service  p 
sible. 

Approved  In  Rlcordi  v.  Jobn  Church  Co..  114  Fed.  1023,  reaffii 
Ing  rule;  Eddy  v.  Casas,  118  Fetl.  3C4,  holding  citizen  of  fore: 
country  residing  In  State  In  wlilcli  suit  Is  brought  against  b 
cannot  remove  same  to  Federal  courts;  Virginia,  etc,  Chemi 


IzcJbyCoOgIC 


lis  NotcB  on  n.  8.  Reports.         ISO  n.  S.  665-673 

Co.  r.  Sundry  Ins.  Cos.,  108  Fed.  463,  holding  privilege  of  requir- 
ing suit  to  be  brougbt  la  dletrlct  of  residence  Inures  only  to  cor- 
poratlona  of  States  of  this  country;  Spears  ▼.  Flynn,  102  Fed.  7, 
holding  Bults  in  Circuit  Court  in  patent  and  copyrlgtit  cases  may 
be  brought  tn  any  district  where  defendant  may  be  serred;  Pacific 
Ust.  Life  IiM.  Co.  T.  Tompkins,  101  Fed.  544,  holding  plalutlfl 
ivlio  bad  lost  his  residence  In  West  Virginia  canuot  sue  OallFomla 
corporation  Id  Circuit  Court  for  West  Virginia.  See  notes,  M  Am. 
8t  Rep.  538;  85  Am.  St  Rep.  919,  923. 

DlsdnguiBhed  in  Bowers  v.  Atlantic  G.  &  P,  Co..  104  Fed.  888, 
SBO,  holding  act  March,  1897,  limits  suits  for  Infringement  of  patents 
Id  Circuit  Court  to  district  in  which  defendant  is  Inhabitant  or 
hag  place  of  business. 

SfL  2  (XII,  471).    Service  on  fluanclal  agent  Is  sufflci^it. 

3«e  notes.  S5  Am.  St  Bep.  913,  923,  931. 

Distinguished  In  ReiUy  t.  Philadelphia  &  R.  By.  Co.,  100  Fed. 
351,  holding  BM^Ice  on  director  fomid  in  district  charged  with  no 
business  of  corporation  is  sufficient  under  N.  T.  Code,  I  432. 

Syl.  3  (XII,  471).    Mandamus  compelling  court  to  take  Jurisdiction. 

Approved  In  Raleigh  v.  First  Judicial  Dlsrt,  Court,  24  Mont  313, 
315,  61  Pac.  994,  holding  mandamus  will  lie  where  District  Court 
erroneously  struck  from  files  a  will  contest  because  of  a  former 
notcst  which  had  been  dismissed. 

Dlatlngulahed  in  In  re  Grosamayer,  177  U.  S.  50,  44  L.  668.  20 
Sup.  Ct  536,  holding  mandamus  will  not  lie  to  compel  Circuit  Court 
to  take  JurlsdlcUon  where  no  lawful  service  was  had  on  defend- 
ant; In  re  Westervell,  98  Fed.  912.  holding  mandamus  will  not 
issue  to  compel  CMrcuIt  Court  to  strike  out  answer  and  sign  decree 
ilnce  appeal  otTers  fall  remedy. 

150  D,  S.  605-673,  37  L.  1215,  LEHIGH  ZINC.  ETC..  CO.  y.  BAM- 
FORD. 

SyL  1  (XII,  471).    Contract  for  lease  of  mtne  construed. 

AR)roved  In  Berwind-Whlte  Coal  Mln.  Co.  v.  MarUn,  124  Fed. 
315.  holding  defendant  abandoning  ten-year  coal  tease,  requiring 
mining  of  75.000  tons  annually  or  payment  of  royalties  on  such 
amount.  Is  liable  for  such  royalties;  Coal  Creek,  etc..  Co.  v.  Ten- 
nesBee,  etc.,  Co..  106  Tenn.  679,  62  S.  W.  168,  holding  royalty  on 
minimum  amount  of  coal  defendant  was  bound  to  mine  under  con- 
tract was  liquidated  damages  and  not  penalty. 

Sjl.  2  (XII,  471).  Conveying  Impression  of  nonexlsting  knowledge 
Is  fraud. 

Approved  in  Simon  v.  Goodyear  Metallic  R.  Shoe  Co.,  105  Fed. 
^1,  holding  false  representations  made  with  purpose  of  procuring 
contract  In  question  without  knowledge  of  ti-uth  or  falsity  is  a  false 
representation. 
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160  U.  8.  674r-70e,  37  L.  1218.  BELDBN  t.  CHASa 
SyL  1   {XII,  471).    Appellate  JnrladictloD   otbt    marittme  tc 

retained. 

Approved  tn  Chesley  v.  Nantasket  Beach,  etc.,  Co.,  17B  Mi 

471,  61  N.  B.  SI,  holding  flshennan  In  a  boat  ancborlng  Is  Impro; 
place  to  steamer  route  In  fog,  and  making  no  signals,  cannot 
cover  against  steamer  properly  signaling. 

SyL  0  (XII,  472).    Rules  departed  trom  only  "  in  extremis." 
Approved  In  Oheeley  v.  Nantaeket  Beach,  etc.,  Co.,  ITd  Mi 

472,  61  N.  E.  61,  holding  flsberman  anchoring  boat  near  steami 
route  In  fog.  making  no  signal,  cannot  recover  against  steai 
making  proper  gignala. 

SyL  10  (XII,  472).     Vessel  departing  from  rales  must  Justify. 

Apivoved  in  Chesley  v.  Nantasket  Beacb,  etc.,  Co.,  179  Mi 
472,  61  N.  E.  SI,  holding  flBberman  anchoring  boat  near  steam 
route  in  fog,  making  no  signals,  cannot  recover  against  steai 
making  proper  signals. 

SyL  11  (XII,  472).    VesBel  most  show  fault  not  caasaL 

ApprOTed  in  The  Albert  Dumols,  177  U.  S.  260,  44  L.  768,  20  S 
Gt  690,  holding  vessel  ascending  MlssisBippl  not  Justified  OH 
facts  in  starboarding  In  violation  of  pilot  rule  18;  The  Stn 
of  Dover.  120  Fed.  9M,  holding  vessel  at  fault  for  falling  to  mi 
talD  speed  as  required  by  rales  or  to  give  d&uger  signal;  1 
Adlla,  120  Fed.  468,  holding  vessel  at  fault  for  attranptlng 
cross  bows  of  approaching  steamer  in  violation  of  inland  n 
of  navigation,  affirming  108  Fed.  978i  Chesley  v.  Nantasket  Bee 
etc.,  Co.,  179  Mass.  472,  61  N.  E.  SI,  holding  fisherman  anchor 
boat  near  steamer's  route  In  fog,  making  no  signals,  csnaot 
cover  from  steamer  making  proper  signals. 

DIatlngnlBhed  In  The  Sakme,  118  Fed.  970,  tatridlng  tag  signal 
to  pass  starboard  to  starboard  not  at  fault  where  collUltm  occdi 
where  other  vessel,  though  assenttnc  failed  to  foUove  slgnaL 
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ISl  D.  8. 1-SO,  38  li.  55,  ANGLB  T.  OHICAOO,  BTO^  BT. 
8]rL  6  (Xn,  4T4).  UabUItT  tor  IntttferloK  with  contract 
Ai^MiTed  In  LonlsvlUc,  etc.,  Ry.  v.  Bltteriaaii.  128  Fed.  178. 
holding  nllroad  c(»npanj  ta  entHJed  to  Injunction  to  reatraJo 
ticket  broker  Inm  buying  and  aelllng  tickets  loaned  to  penona 
wba  bare  contracted  not  to  banaf^  tbe  same;  Dela,ware^  etc, 
B.  a  Co.  T.  Frank,  110  Fed.  6M,  holding  ticket  bnAer  wbo  Induce* 
■Dotber  to  violate  hia  cootivct  by  selling  retnm  portion  of  ticket 
after  be  baa  agreed  not  to  txanafer  It  la  liable;  Faaealc  Print 
Worka  t.  Ely,  etc.,  Dry-Goods  Co.,  lOS  Fed.  171,  boldlDg  petition 
which  slated  tbat  defendants  ollered  for  sale  certain  calicoes 
■t  prices  lesB  tban  tboee  stated  by  plaintiff  fw  tbe  p>arpoee  of 
Injtirtaig  bnsineos  of  plaintiff  does  not  state  a  canse  of  acUoa:  Hoi- 
lenbeck  T.  Blttloe,  114  Iowa,  367,  86  N.  W.  881.  b<ddltig  <»« 
cannot  advise  another  to  discharge  an  employee,  accompanying 
Ma  advice  with  Ubelooa  cbarges,  and  escape  liability;  Moran  t. 
Donpby,  177  Mass.  487,  09  N.  O.  120,  holding  one  wbo  through 
falsehood  brings  about  discharge  of  servant  Is  liable  In  damages 
to  servHDt;  Raymond  v.  Tarrlngton,  96  Tex.  450,  73  8.  W.  803, 
holding  where  one  knowingly  Induces  another  to  break  his  contract 
iDjored  party  has  cause  of  action  for  damagea;  Martena  v.  Beilly, 
109  Wis.  475.  84  N.  W.  844.  holding  conspiracy  to  secure  breacb 
ot  contract  la  actionable  In  favor  of  tblrd  person  lojured. 

S;l.  6  (XII,  474).     Liability  of  sole  stockholder. 

Apiwoved  In  Hoffat  t.  Smith,  101  Fed.  773.  holding  aole  owner 
of  corporate  stock  who  has  secured  all  tbe  aaaeta  and  anrreodered 
an  hla  Btock,  pending  action  for  tort  against  corporation,  cannot 
enjtdn  Judgment  creditor  from  selling  on  execution  the  property 
so  conveyed. 

SyL  7  (XII,  474).    Leglslatare'e  motives  not  for  court 

AH>roved  In  State  v.  Superior  Ot  of  Milwaukee  Co.,  105  Wis. 
077,  81  N.  W.  1054,  hoMlng  court  has  no  power  to  enjoin  paasaga 
of  ordinance  giving  use  of  street  to  railroad  und»  Wis.  Rev.  Mat, 
11802. 

SyL  10  (XII,  475).  Involuntary  trustee. 

Approved  In  Baraea  v.  Ttanet  116  Iowa,  368,  SB  N.  W.   10S7. 
btdding  where  plaintiff  was  In  tbe  bablt  of  cashing  drafts  drawn 
VoL  III  — 27  (4171 
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by  stock  buyer  on  defendant  and  drafts  were  always   paid 

defendant  bla  refusal  to  pay  the  one  In  questltm,  on  ground  t 

buyer  was  Indebted  to  him,  constituted  him  trustee  oT  fnnds 

pktlntl(r. 

151  U.  S.  50-iB.     Not  cited. 

181  V.  S.  56-67,  38  L.  70,  WILSON  v.  OSWEGO  TWP. 

Syl.^  (XII.  47S).    Bemoral  of  causes. 

Approved  In  Wlrgman  T.  Persons,  126  Fed.  453,  holding  tn  act 
to  cancel  deed  where  the  requisite  diversity  of  citizenship  appe 
removal  cannot  be  prevented  by  Joinder  of  nominal  defendai 
Huntington  t,  Plnney,  126  Fed.  238,  holding  unless  Jurlsdlct 
appears  on  face  of  pleadings  Federal  court  has  Jurisdiction 
suit  removed  from  State  court;  Yarnell  t.  Felton,  102  Fed.  i 
UH  Fed.  162,  holding  on  motion  to  remand  cause  to  State  Co 
because  petition  for  removal  was  not  filed  In  time  court  can 
take  Judicial  notice  of  rule  of  State  court  by  wblch  time  to  pi 
may  be  extended  beyond  date  flxed  by  statute;  Broadway  1 
Co.  T.  Chicago,  etc.,  Ry.  Co.,  101  Fed.  610,  boldlng  In  action 
State  court  by  Insurance  companies,  who  bad  paid  tosses  0( 
slooed  by  fire  to  lumber  cmnpany,  against  lumber  company  i 
railroad  company,  through  wbose  negligence  fire  occurred,  to 
subrogated  to  rights  against  railroad,  railroad  coaM  not  rem 

Syl.  3  (XI,  476).'   Trustee  of  bonds  la  proper  party. 

Dlstiugulsbed  in  Lake  St.  El.  Ry.  Co.  v.  Zlegler,  99  Fed.  1 
124,  holding  la  action  by  corporation  against  holders  of  Its  st 
and  bonds  for  an  accounting  trustee  In  deed  securing  bonds 
not  ladlspensable  party. 

Syl.  4  (XII,  476).    Removability  of  cause,  how  shown. 

Approved  In  HIgglns  v.  Baltimore,  etc..  Ry.  Co.,  99  Fed.  < 
holding  action  in  State  court  against  stoc  It  holder,  where  o 
question  Is  ownership  of  stock  held  by  defendant,  action  n 
bo  removed  to  Federal  court  if  diversity  of  dtlzensblp  exists, 
corporation  Is  not  necessary  party. 

Syl.  5  (XII,  476).    Default  aHecUng  right  to  remove; 

Approved  In  WlUlard  v,  Spartanburg,  D.  &  G.  R.  R.  Co., 
Fed.  802,  holding  action  by  employee  of  railroad  company  opei 
Ing  road  under  lease  against  company  and  lessor  Is  remova 
by  leasee  when  It  is  corporation  of  another  State;  Lederer  v.  S 
105  Fed.  630,  holding  where  one  of  two  defendants  In  action 
State  court  Is  citizen  of  same  State  as  plaintiff  his  default  i 
not  render  cause  removable  by  codefeudant  on  ground  of  divert 
of  citizenship. 
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151  U.  a  68-78,  38  L.  76,  INGLEHART  t.  8TANSBUEY. 

SyL  1  (XII,  477).    Appeal  by  helrB  ot  tmatee. 

Approved  In  Kidder  v.  Fldelltr  Ina.,  etc.,  Co.,  105  Fed.  823. 
boldlng  where  one  of  several  iDterveners  appeals  and  cites  only 
comidalnant  and  receiver  ot  ore  of  several  defendants  appeal  will 
be  dlamlseed;  Grand  iBland,  etc.,  R.  R.  Co.  v.  Sweeney,  103  Fed. 
347,  bolding,  under  Sess.  Laws  8.  Dak.  1893,  chap.  116,  1  4,  re- 
quiring plaintiff  to  make  all  persona  claiming  liens  parties,  p^wmib 
luridlng  Hens  adverse  to  plalntllf  must  be  Joined  In  appeal 

SyL  2, (XII,  477).    Reason  for  nonjoinder  most  appear. 

Aptvored  tn  In  re  Jemlson  Mercantile  Co.,  112  Fed.  070,  hold- 
ing where  creditor's  petition  for  adjudication  of  bankruptcy  bss 
be«)  dismissed,  and  several  creditors  Join  In  petition  for  reinstate- 
ment of  proceedings,  one  of  the  creditors  may  petition  for  review 
order  denying  petition  without  being  Joined  by  the  others;  Lcrve- 
lesB  V.  Ransom,  107  Fed.  627,  holding  where  decree  Is  Joint  all 
parties  agaln^  whom  It  Is  ruidered  must  Join  in  appeal  unless 
there  be  summons  and  severance;  Ayera  v.  Polsdorfer,  105  Fed. 
740,  holding  In  ejectment,  under  statute  authorizing  Jtrinder  of 
all  peiBona  claiming  Interest  in  land  as  defendants,  writ  of  emw 
by  «ie  defendant,  where  other  defendants  were  not  invited  to 
Join,  will  be  dismissed. 
151  D.  8.  73-70,  38  L.  78,  TEXAS,  ETC.,  RY.  v.  VOLK. 

SyL  2  (XII,  477).    Negativing  contributory  negligence. 

Approved  In  Jefferson  Hotel  Co.  v.  Warren,  128  Fed.  567,  hold- 
ing fn  Federal  court  burden  Is  on  defendant  to  prove  contributory 
Q^ligence. 

SyL  3  (XII,  477).    Omission  to  Instruct  Jury. 

Approved  In  Frlzzell  v.  Omaha  St  By.  Co.,  124  Fed.  180,  hold- 
ing where  there  Is  no  error  In  charge  given,  omission  to  give  other 
Instructions  is  not  challenged  by  objection  to  Instruction;  North- 
au  Pac.  Ry.  Oo.  v.  Tynan,  119  Fed.  293,  holding  duty  ot  railroad 
company  toward  Its  employees  to  use  reasonable  care  fa>  see  cars 
us  in  good  order;  Hemingway  v.  Illinois  Cent.  R.  R.  Oo.,  114 
Fed.  846,  holding  In  action  to  recover  for  negligence  resulting  in 
ileatb  burden  of  proof  in  Federal  courts  Is  on  defendant  to  prove 
decedent  was  negligent;  Cass  County  v.  Gibson,  lOT  Fed.  366,  367, 
bedding  objection  that  instruction  was  not  full  cannot  be  consld- 
itei  when  further  Instructions  were  not  requested;  Harris  v.  At' 
tantlc.  etc.,  R.  R..  132  N.  C.  163,  43  S.  E.  590,  holding  court  Is  not 
reqolred  to  give  qwclal  charge  In  language  of  request 

SyL  6  (XII,  478).    FrlvoJoBS  appeals. 

Approved  In  O'Connell  v.  Mason,  127  Fed.  437,  construing  V.  8. 
C«np.  Stat  1901,  p.  707,  relaUng  to  frivolous  wpeala 
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lei  U.  a  79-81,  38  L.  80,  AZTEO  MIN.  GO.  t.  BIPLET. 

S7I.  1  (XII,  478).    JurlBdlcUoD  over  territorial  courtB. 

Approved  In  Defiance  Water  Co.  v.  Defiance,  191  U.  S.  195,  faol 
Ing  averment  that  It  perpetnaJ  Injunction  Ib  granted,  water  compai 
will  be  deprived  ol  property  without  due  process  of  law,  will  n 
Justify  assumption  of  Jurisdiction  by  Circuit  Conrt;  First  Ni 
Bank  v.  Klug,  186  U.  S.  205,  46  L.  1128,  22  Sup.  Ct  900,  holdli 
appeal  to  Supreme  Court  from  Judgment  of  District  Ooort  d 
mlBOlng  petiUon  In  bankruptcy  cannot  be  entertained;  DiUi 
Central  Life  Ins.  Co.  v.  Cbamplln,  116  Fed.  859,  holding  Clrci 
Courts  of  Appeals  have  no  Jurisdiction  to  review  decrees  of  SupreE 
Courts  of  territories  under  act  March  3,  1891. 

SjL  2  (XII,  478).  Bevlewlug  Judgment  of  Clrcnlt  Conrt  of  A 
peals. 

Approved  In  Sontbem  R.  E,  Co.  v.  Postal  Tel.  Cable  Co.,  179  U. 
045,  45  L.  357,  21  Sup.  Ct.  251,  holding  writ  of  error  cannot 
sustained  when  It  Is  taken  without  waiting  for  any  furtlier  proce« 
inga  after  appointment  of  commissioner  in  condemnatioD  procec 
Ings  aud  other  proceedings. 
151  U.  S.  81-105.  38  L.  81.  TEXAS,  ETC.,  BY.  v.  JOHNSON. 

SyL  6  (XII,  479).    Suit  by  Federal  receiver. 

Approved  in  Boblnson  v.  Mills,  25  Mont.  401,  65  Pac  IIT,  holdl 
suit  agalnet  receiver  may  be  maintained  for  failure  to  pnt  street 
safe  condition  thougb  excavation  was  made  before  appolntme: 
See  74  Am.  St.  Bep.  293,  note. 

S7I.  7  (XII,  479).    Jurisdiction  In  action  by  Federal  receivers. 

Approved  In  Qableman  v.  Peoria,  etc.,  B.  B.  Co.,  179  D.  S.  a 
46  L.  223,  21  Sup.  Ct,  173,  holding  fact  that  receiver  was  appoint 
by  Federal  court  does  not  make  all  actions  against  him,  cas 
arising  under  Constitution  or  laws  of  United  States  which  he  c 
remove  to  Federal  court;  Malott  t.  State,  etc.,  158  Ind.  079,  64  N. 
458.  holding  application  for  mandamus  against  receiver  whi 
falls  to  aJlege  that  be  was  appointed  by  Federal  court,  or  that  lea 
to  sue  has  been  obtained.  Is  demurrable;  Malott  v.  Hawkins,  I 
Ind.  131,  63  N.  E.  30e,  holding  under  25  Stat  436  (Ind.),  provldl 
for  suits  by  Federal  receivers,  an  action  may  be  maintained  In  Sti 
court  against  receiver  for  negligent  killing  of  decedent;  Lou.  Si 
By.  Co.'s  Becelvers,  etc.,  v.  Tucker,  etc.,  105  Ky,  490,  49  S,  W.  3 
holding  railroad  company  Is  not  liable  for  acts  of  receiver  of  ro 
In  Its  operation;  Pendleton  v.  Lutz,  78  Mise.  332.  29  So.  166,  ho 
ing  under  act  Cong.  March  3,  1887,  t  3,  relating  to  suit  by  receive 
where  property  has  been  attached  before  receiver  appointed, 
celver  was  not  entitled  to  remove  case  to  Federal  court  See 
Am.  St  Bep.  56,  note. 


zedbyGoOgIc 


«a  Notes  on  D.  B.  Beporta.        100  U.  8.  lOK-lSD 

ISl  U.  B.  lOS-lOg,  38  L.  90,  TEXAS,  ETC.,  BY.  T.  SAUNDEB8. 

BrL  1  (XII,  480).    Reviewing  Jadgment  of  Circuit  Goort 

Approved  In  Ward  t.  Evans,  49  W.  Va.  187,  38  8.  E.  S25,  holding 
writ  of  prohibition  does  not  He  for  error  of  Judgment  by  Justice  In 
deciding  npon  law  and  facte. 

Syl.  8  (XII,  480).    Objection  to  Jurladlction. 

AnvoTcd  hi  Piatt  t.  UaasachuaetU  Real  Estate  Co.,  lOS  Fed. 
TOO,  holding  compliance  b;  corporation  with  ststnte  of  another 
Slate  requiring  It  to  appoint  an  attorney  therein  upon  whom  process 
mar  be  served  does  not  prevent  It  from  Insisting  that  It  be  served 
In  district  where  it  Is  Incorporated. 
ISl  D.  S.  110-111.  Not  cited. 
161  U.  S.  112-129,  88  L.  93,  HAHDBNBUHQ  v.  RAT. 

S7L  1  (Xll,  480).    Change  of  parties  after  Jurisdiction  acquired. 

Approved  m  BJtchle  v.  Burke,  109  Fed.  19,  holding  In  suit  by 
dtlsens  of  different  States  based  on  Judgment  In  favor  of  com- 
plainant against  one  of  defendants,  court  does  not  lose  Jurisdiction 
between  codefendant  by  fact  that  Judgment  Is  dlacharged  after 
commencement  of  action. 

Sfi.  5  (XII,  481).    General  devise  of  realty. 

DiBtlngulahed  In  Williams  v.  McKeaud,  119  Mich.  SIO,  see  78  N. 
W.  553,  holding  devise  of  "  all  residue  of  property  not  enumerated 
as  hereinbefore  described "  will  not  pass  lapsed  legacies  or  prop, 
erty  not  apeclflcally  disposed  of. 
151  O.  a.  129-135,  38  L.  08,  CENTRAL  TRUST  CO  v.  McGEORGB. 

S7I.  1  (XII,  481).    Waiving  Jurisdiction  In  wrong  district. 

Approved  In  Memphis  Sar.  Bank  v.  Bouchens,  115  Fed.  102,  hold- 
hig  Inhibition  In  Judiciary  act  August  13,  1888  (25  Stat  433,  chap. 
SW),  against  bflnglng  suit  In  any  district  other  than  one  in  which 
plaintiff  or  defendant  Tealdea,  la  waived  by  removal  by  defendant 
from  State  to  Federal  court;  Empire  Mln.  Co.  v.  Propeller,  etc..  Co., 
lOS  Fed.  902,  holding  right  given  defendant  by  Judiciary  act  ISST- 
188S,  to  be  sued  In  district  where  he  or  plaintiff  resides,  does  not 
prevent  removal  from  State  court,  as  removal  by  defendant  Is 
waiver  of  Jurisdiction;  Virginia,  etc.  Chemical  Co.  v.  Sundry  Ins. 
Co.'b  108  Fed.  453,  holding  action  brought  by  Virginia  corporation 
against  corporation  of  another  State  is  removable  Into  Federal 
coort  at  instance  of  defendant;  Whltworth  v.  Illinois  Cent.  R.  R. 
Co.,  107  Fed.  559,  holding  defendant  by  appearing  In  State  court 
where  neither  plaintiff  nor  defendant  resided,  by  Qllng  bond  and 
pelitlon  to  remove  caose  to  Federal  court,  waives  his  right  to  be 
■Qed  In  district  of  his  residence  under  Judiciary  act  (25  Stat.  433);  * 
Piatt  V.  Massachusetts  Real  Estate  Co.,  103  Fed.  700,  holding 
under  section  1.  Judiciary  net  IS.S7-ISS8.  relating  to  Jurisdiction 
between  cltisena  of  different  States,  general  appearance   waives 
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objection  to  Jarisdlctlon;  Pacific  Mut  L.  Ins.  Co.  t.  Tompkins, 
Fed.  541,  holding  objection  that  actEon  Is  brougbt  In  wrong 
trlct  la  not  waived  by  attending  taking  ot  deposition  before  li 
Joined;  Scott  v.  Hoover,  91)  Fed.  250,  filing  demurrer  to  compl 
OQ  ground  of  Insufficiency  of  facts  la  waiver  of  objection  to  Ji 
diction. 

Syl.  3  (XII,  481).    SubmlBBlon  to  Jurisdiction  by  corporation. 

Approved  in  Accidental,  etc.,  Co.  v.  Gomstock,  etc.,  Co.,  120  ] 
SlU.  holding  Circuit  Court  baa  Jurisdiction  of  suit  where  plali 
and  defendant  are  citizens  of  different  States,  and  defendant 
answered  to  the  mealts;  Lewis  v.  American  Naval  Stares  Co., 
Fed.  396,  holding  Federal  court  bas  Jurisdiction  to  appoint  rece 
for  corporation  of  another  State  where  corporation  wolves  eze 
tlon  from  being  sued  out  of  Its  domicile;  Citizen's  Bank,  etc.,  Cc 
Union  Mln.,  etc.,  Co.,  106  Fed.  98,  holding  when  corporation  defi 
ant  waives  Jurisdiction  by  appearing,  stockholder  Intervener  col 
raise  question;  White  v.  Rio  Grande,  etc.,  Ry.,  25  Dtata,  358,  71  1 
597,  holding  right  conferred  by  Const,  art  8,  |  5,  Utah,  to  b 
action  tried  In  county  where  It  arose,  was  waived  by  fallnri 

151  U.  8.  135-137,  38  L.  101.  VOORHBES  v.  JOHN  T.  NOTE  M 
Co. 

Syl.  1  (XII,  481).    Finality  of  decree  for  appeal. 

Approved  in  Tullls  v.  Lake  Erie  &  W.  R.  R.  Co..  lOS  Fed. 
holding  where  by  reason  of  motion  for  new  trial  entered  at  t 
when  Judgment  was  rendered,  power  of  court  over  Judgmen 
retained,  hill  of  exceptions  may  be  settled  or  time  given  for 
paring  It  when  motion  Is  overruled. 
151  U.  S.  137-138.  Not  cited. 
151  U.  S.  139-149,  38  L.  103,  KEYSTONE  MFG.  CO.  V.  ADAMS 

Syl.  1  (XII,  482).     General  use  of  device. 

Approved  in  KInlock  Tel.  Co.  v.  Western  Electric  Co.,  113  : 
665,  following  rule;  Farmers'  Mfg.  Co.  v.  Spmks  Mfg.  Co.,  127 
607.  holding  East  patent  No.  429,021,  for  ventilating  barrel 
valid;  Consolidated  Rubber  Tire  Co.  v.  Flnley  Rubber  Tire 
110  Fed.  634,  holding  Grant  patent  No,  554,675,  for  rubber 
wheel,  Is  valid;  Kalamazoo  lly.  Supply  Co.  v.  Duff  Mfg.  Co.. 
Fed.  209,  holding  where  question  of  Invention  Is  fairly  opei 
doubt,  practical  success  of  device,  and  fact  that  It  displaced  de 
In  previous  use.  Is  sulHclent  to  sustain  patent;  Westlngb' 
Electric,  etc.,  Co.  v.  Union,  etc.,  Oo..  112  Fed.  421,  holding  IS 
Inghouse  patent  No.  360,362,  and  Thomas  patent  No.  508 
relating  to  Improvements  In  electrical  converters,  disclose  Invet 
and  are  valid;  Nat  Hollow,  etc..  Co.  v.  Interchangeable,  etc, 
100  Fed.  707,*holdlng  where  question  of  novelty  Is  open  for 
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sideratlon  noder  the  law,  fact  that  patented  device  has  disidflced 
others  and  has  gone  Into  general  use  Is  evidence  that  It  Involves 
Invention. 

S;l.  3  (XII,  483).    Recovering  Infringer's  profits. 

Approved  In  Peters  v.  Union  Biscuit  Co.,  J20  Fed.  684,  holding 
managing  officers  of  corporation  who  actually  participated  in  nse 
by  corporation  of  Infringing  device,  are  liable  for  Infringement; 
Kansas  City  Hay  Press  Co,  v.  Devol,  127  Fed,  366,  holding  where 
patent  Infringed  Is  for  Improved' part  of  machine,  burden  Is  on 
complainant  to  separate  his  damages  from  defendant's  proStE 
between  patented  and  unpatented  features;  Bradford  v.  Belknap 
Uotor  Co.,  105  Fed.  6&,  holding  court  will  not  appoint  master  in 
paient  cause  where  damages  will  be  trivial  compared  to  expense 
of  taking  the  accounts. 
l&l  TJ.  B.  14»-ie3,  S8  L.  106.  BA.TBS  v.  PREBLE. 

SyL  1  (XII,  4S3).    Admissibility  of  books  of  account 

Approved  In  Breese  v.  United  States,  106  Fed.  685,  holding  bank 
teller,  testifying  to  checks  on  it,  may  refresh  his  memory  from 
entries  In  books  though  some  of  them  were  not  made  by  blm; 
Rallwa;  Co.  v.  Coleman,  78  Ulss.  ltJ6,  28  So.  829,  holding  witness 
wlibout  personal  knowledge  of  transaction  cannot  testify  from 
memorandum  made  by  another. 

Syl  4  (XII,  483).    Inspection  of  books  by  Jury. 

Approved  In  Alaska  Commercial  Co.  v.  Dlnkcdspell,  121  Fed.  322. 
bokdlng  Inspection  by  Jury  of  receipt  not  Introduced  In  evidence 
was  error. 

Syl.  B  CXU,  483).    Statute  of  Limitations. 

Approved  In  Darnold  v.  Simpson,  114  Fed.  370,  holding  fia.ct  that 
debtor  concealed  his  fraudulent  conduct  and  that  creditors  knew 
nothing  of  sltuati(»i  until  short  time  before  bringing  action.  Is 
Insufficient  to  take  case  out  of  Statute  of  Limitation  where  dili- 
gence would  have  shown  situation. 

(XII,  483).    Miscellaneous. 

Cited  in  United  States  -v.  Ng  Young,  126  Fed.  426,  holding  In 
proceedings  for  exclusion  of  Chinese  alien  new  trial  will  be  denied 
where  delay  in  producing  testimony  Is  Inexcusable. 
151  U.  S.  164-170,  38  L.  112,  TUCKER  v.  UNITED  STATES. 

Syl.  2  (XII,  4S4).    Impeaching  witness. 

See  82  Am.  8L  Rep.  40,  note. 

S;L  D  <XII,  484).    Reviewing  InstmctlonB. 

Approved  In  Potter  v.  United  States,  122  Fed.  5S,  holding  In  order 
Eo  review  ruling  on  admissibility  of  evidence,  exception  must  be 
tsJc^L 
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ByL  6  (xn,  484).    ExceptloD  to  Instructlona. 

Approved  In  Tlnaman  v.  F.  B.  Patch  Mfg.  Oo..  IDl  Fed.  S75, 
boldlng  OABlgnmeDt  of  error  In  charge  of  court  must  be  excepted  to. 
IBl  D.  S.  171-179,  88  L.  IIB,  OADWALDBR  v.  ZEH. 

SyL  1  (XII,  481).    Oommerclal  meaning  In  constmlng  ta  coatMns. 

Approved  In  Nordllnger  t.  United  States,  115  Ted.  S32,  833,  boM- 
Ing  Leghorn  citron  Is  propyl;  olasslfled  under  paragraph  704  of 
act  18S3  (22  Stat  519),  oa  dried  fruit,  and  not  under  poragrapb 
302,  page  604,  as  comfit,  etc. 
151  U.  8.  17&-186,  88  L.  llB,  SOHTHWORTH  t.  DNITBD  STATES. 

StL  1  (XII,  484).    Feee  In  crfanlnal  casea. 

Approved  In  Bartlett  v.  Ean  aalre  Co.,  112  Wla.  243,  88  N.  W. 
63,  holding  Sanb.  &,  B.  Anno.  Stat.,  chap.  SGa.  anbd.  ea.  Wis.,  re- 
lating to  tramps  and  their  punlehmMit,  does  not  Sx  compenaatlon 
of  munfclpal  Judge. 
151  n.  S.  180-209,  38  L.  121,  MILLEB  t.  E^QLH  MFG.  GO. 

Syl.  1  (XII,  485).    Patents  for  prior  Invention. 

Approved  m  Stelnmetz  v.  Allen,  192  U.  S.  562,  24  Bup.  Ot  422, 
holding  inventor  Is  not  estopped  from  inefsting  upon  application  for 
patent  In  which  were  united  process  and  apparatus  claims;  Thom- 
son-HouBton  Elec,  Co.  v.  Black  River  T.  Co..  124  Fed.  512,  hold- 
ing Van  Depoele  relsaaed  patent  No.  11,872,  for  traveling  contact 
for  electric  raJlwafs,  Is  void;  Industrial  Mfg.  Co.  v.  Wilcox,  etc., 
Macb.  Co.,  112  Fed.  537,  Vlgelow  patent  Na  268,407,  tor  aewlng 
machines,  covered  trimming  device  In  patent  No.  841,790,  and  ren- 
dered it  void;  Western  Electric  Co.  v.  WlUIama,  etc..  Electric  Co., 
108  Fed.  955,  balding  Gray  patent  No.  309,617,  for  Improvements  In 
telephone  call  boxes.  Is  void;  Thomson- Houston  Electric  Co.  v. 
JefFrey  Mfg.  C^>.,  101  Fed.  122,  holding  Van  Depoele  patent  No. 
496,443,  for  traveling  contact  for  electric  rallwaj's.  Is  rendered  In- 
valid by  patent  No.  424.635,  for  same  device. 

Syl.  2  (XII,  4Se).    Patents  described  In  prloc  one. 

Approved  In  Westlnghouae,  etc.,  Co.  v.  Dayton,  etc.,  Co.,  106  Fed. 
T26,  holding  Tesla  patents  No.  511,558,  and  511,560,  relating  to  elee- 
tr* ■■  power  trans mlHslon,  are  valid. 

Syl.  5  {XII,  480).    Splitting  Invention. 

Approved  In  Otis  Elev.  Co.  v.  Portland  Co.,  127  Fed.  55»,  562, 
holding  two  patents  may  be  for  same  Inv^itlon  though  one  claims 
only  special  machine;  American  Bell  Tel.  Co,  v.  National  TeL  Ufg. 
Co..  100  Fed.  1033,  holding  Berliner  patent  No.  463,568,  for  com- 
bined telegraph  and  telephone,  Is  void. 

Sjl.  6  (XII,  486).    Patentee  ot  prior  device. 

Approved  In  Dayton,  etc.,  Co.  v.  Westlnghouse,  etc.,  Co.,  118  Fed. 
6T3,  holding  Tesla  patent  No.  511,559,   for  method  ot  operating 


IzcJbyCoOgIC 


m  Notes  on  U.  8.  Beports.         151  U.  S.  180-S0& 

electric  motor,  li  t&IM;  National  Hollow,  etc.,  Co.  v,  InterchanK&- 
able,  etc.,  Co.,  106  Fed.  706,  700,  711,  holding  Hten  patent  No. 
361,000  IB  valid. 

S7L  7  (XII,  488).    AntlclpaUng  patmt. 

Approved  In  Milwaukee  Corv.  Oo.  v.  Bmnffwfcfe,  etc.,  Co.,  126 
Fed.  183,  holding  Smith  and  Post  patent  No.  443,802,  for  carving 
machine  not  Infringed;  Eames  v.  Worcester  Polytechnic  Institute, 
123  Fed.  72,  holding  Walker  patent  No.  42S,S39,  for  Improvememt 
oa  tvrtst-drill  grinding  machine,  Is  valid;  Powell  v.  Leicester  UIUb 
Co.,  103  Fed.  487,  holding  PoweU  patent  No.  510,934,  for  Improre- 
ments  In  webholder  actuating  mechanlam  for  automatic  knitting 
machlDes,  not  Infringed. 

S7L  8  (XII,  487).    Raitge  of  eqnlvalrats. 

Approved  In  Far  t.  Mason.  127  Fed.  333,  holding  Faj  reissued 
patent  No.  11,064,  for  machines  for  Ironing  edges  of  collars  and 
CQlTs,  not  Infringed;  Henrj  Hub»  Go.  v.  J.  L.  Mott  Iron  Works, 
113  Fed.  602,  holding  Beaumont  patent  No.  555,033,  tor  Improve- 
ment iQ  hot-water  bath  fixtures,  not  Infringed;  M'Sherry  Mfg. 
Co.  T.  Dowagiac  Mfg.  Co.,  101  Fed.  721,  722,  holding  Hoyt  patent 
Ko.  446,230,  for  Improvement  in  grain  drills,  valid;  King  Ax  Co.  v. 
Hubbard,  07  Fed.  803,  holding  Taylor  pat^rt  No.  500,064,  for  Im- 
provements In  manufacture  of  axes.  Is  valid;  Cleveland  Target  Co. 
T.  Empire  Target  Co.,  87  Fed.  73.  holding  letters  patent  No.  301.908, 
for  improvemeota  in  sendlng-tra[»e  for  Sying  targets,  eueftalned. 

SjL  11  (XII.  488).     Determining  Infringement 

Approved  In  M'Carth;  v.  Westfleld  Plate  Co.,  124  Fed.  SOS,  hold- 
log  McCarthy  patent  No.  478,168,  for  improvements  In  casket- 
handles,  not  Infringed;  American  Pneumatic  T.  Co.  v.  Philadelphia 
Pneumatic  T.  Co.,  123  Fed.  806,  holding  Bates  patent  No.  3^.081, 
for  pneumatic  drilling  tool.  Is  entitled  to  only  narrow  construction 
andlsnot  Infringed  by  Keller  patent  No.  647,415;  Ryder  V.  Schllchter, 
121  Fed.  100.  holding  Harder  patent  No.  627.732  must  be  limited 
to  special  form  of  braces  described,  and  la  not  infringed  byScbllcbter 
patent  No.  053.967;  Otis  Elevator  Co.  v.  Porttead  Co.,  119  Fed.  931, 
935,  holding  BaHHebt  patent  No.  453,956,  for  elevator  controlling 
mechanlam.  not  Infringed;  Pittsburg  Meter  Co.  v.  Pittsburg  Supply 
Co..  109  Fed.  G51,  holding  Youngs  paterrt  No.  473,544,  for  gas-meter, 
la  not  infringed;  Norton  v.  Wlieaton,  97  Fed.  644,  holding  McKenoa 
pateni  No.  348,289,  for  an  alr-brolie  attachment.  Is  void. 

DUtingulshed  In  Electric  Storage,  etc..  Co.  v.  Buffalo,  etc..  Car- 
riage Co.,  117  Fed.  315,  holding  where  ralidity  of  patent  has  been 
austained  and  Infringement  is  clear,  court  should  not  refuse  pat- 
entee preliminary  Injunction  because  patent  will  aaoa  expire  or 
because  defendant  otTers  to  give  bond. 
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(XII,  485).     MiscellaneouB. 

Cited  In  Simplex  Ry.,  etc.,  Co.  t.  Wands,  115  Fed.  521,  hold 
parol  evidence  U  admissible  to  ebow  state  of  tbe  art  as  bear 
on  manner  In  which  doctrine  of  mechanical  eqnlTalenta  should 
appMed  to  aid  court  In  construction. 

151  U.  S.  209-221,  B8  L.  131,  CHICAGO,  ETC.,  RT.  t.  LOWELl 

SyL  1  (XII,  48^.    Violation  of  rulea  as  negligence. 

Approved  In  Owen  v.  Waabington,  etc..  By.,  29  Wash.  213,  60  P 
759.  holding  where  paasenger  who  knows  where  platform  li,  g 
off  on  opposite  eide,  question  of  negligence  Is  for  Jnry;  dissent 
opinion  In  Dawson  v.  Chicago,  etc..  By.  Co.,  114  Fed.  874,  major 
holding  where  brakeman  was  killed  while  riding  on  brake-be 
while  he  might  have  vaed  band-holds  on  aide  of  car  witti  safe 
he  was  guilty  of  contributor;  negligence. 

Syl.  2  (XII,  488).    Negligence,  presumption. 

Approved  in  Southern  Pac.  Co.  v.  Harada,  100  Fed.  383,  hold 
where  plaintiff  Is  Injured  bj  engine  which  paaaed  onto  awl 
which  sharply  curved,  question  for  negligence  is  for  Jury;  No 
Chicago,  etc.,  R.  R.  v.  Kaspers,  186  lU.  249,  57  N.  E.  861,  bold 
evidence  that  paasengera  during  crowded  travel  of  morning  ] 
after  and  Jumped  on  cars,  and  that  conductors  assisted  them 
was  competent  to  show  negligence  of  company;  Colex  v.  No 
Carolina  R.  R.,  129  N.  C.  414,  40  S.  E.  198,  holding  negligence 
railroad  company  to  use  drain-pipe  vrtiich  gave  way  while  be 
used,  but  wblch  should  sustain  weight  of  1,000  ponnds. 

Syl.  3  (XII,  488).    Crossing  railroad  tracks. 

Approved  in  Chesapeake,  etc..  By.  Co.  v.  King,  99  Fed.  I 
holding  where  passenger  Is  obliged  to  cross  railroad  tracka  al 
alighting  from  train,  be  may  presume  that  trains  will  not  be 
erated  to  make  exit  dangerous. 

Syl.  4  (XII,  489).     Enforcement  of  railroad  rules. 

Approved  in  Sweetland  v.  Lynn,  etc.,  R.  R..  177  Mass.  580, 
N.  B.  444,  holding  where  passenger  was  Injured  while  riding 
front  platform  of  car  and  signs  were  posted  on  care  forbldd 
passengers  to  ride  on  front  platform,  but  defendant  made  no 
JectloQ  to  passengers  riding  there,  negligence  was  question 
Jury. 

(XII,  488).     MlBcellaneouB. 
'     Cited  In  dlaaentlng  opinion  in  Lewis  v.  Clyde  Steamship  Co., 
N.  C.  922,  44  S.  E.  672,  majority  holding  evidence  not  aufficteni 
sustain  allegations  of  express  contract  for  services  In  saving  ves 
to  take  Issue  to  Jury. 
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151  U.  8.  221-22».  38  L.  137,  WOOLENSAK  t.  SARGENT. 

Sri.  2  (XII,  4S&).    PateDts  —  Lack  of  noveltr. 

Approved  In  Flumb  t.  New  York,  etc.,  B.  Co.,  S7  Fed.  S48,  bold- 
lug  McK^ma  patent  No.  848,289,  for  air-brake  attacbibent,  la 
void  for  lack  of  novelty. 

87I.  3  (XII.  488).'  Where  noreltj  must  exist 

Approved  In  United  Blue  Flame  01!  Stove  Co.  v.  Glazier,  118  Fed. 
IW,  holding  Blackford  retaaue  patent  No.  11,582,  (or  vapor  bnmer, 
not  Infringed  as  Umlted;  Hickory  Wheel  Co.  v.  Fraaler,  100  Fea 
102,  holding  Elliott  patent  No.  484,113,  for  Imj^wemenU  In  snlkles, 
la  void  for  want  of  novelt;. 
151  U.  8.  229-238,  38  L.  141,  HALLIDAT  v.  STUAHT. . 

SyL  1  (XII,  488).    Antborlty  of  ettoroey. 

Approved  In  American  Surety  Co.   v.    Ballman,  IIS  Fed.   298, 
holding  where  company  paid  Judgment  against  it  without  Indemni- 
tor's consent,  the  company  was  estopped  from  claiming  any  bene- 
fit agafnat  Indemnitors. 
151  D.  S.  238-242.     Not  cited. 
191  V.  8.  242-262,  38  L.  149,  IN  RE  BONNEB. 

SyL  1  (XII,  480).    Federal  sentence  to  State  penitentiary. 

Approved  In  Jackson  v.  United  States.  102  Fed.  480,  holding 
sentence  to  Imprisonment  In  penitentiary  for  term  prescribed  In 
statute  as  not  cruel  or  unusual  punishment;  Haynes  v.  Dulted 
States,  101  Fed.  820,  holding,  under  Rev.  Stat,  |  5541,  an  otTense 
against  the  United  Staites  is  not  punishable  In  penitentiary  unless 
sentence  la  for  more  than  one  year. 

ByL  4  (XII,  490).  Criminal  Judfrnent  for  excessive  Imprison- 
ment 

Approved  In  De  Bara  v.  United  States,  99  Fed.  946,  holding  prior 
to  that  part  of  term  of  Imprisonment  that  court  could  legally  Im- 
pose, prisoner  will  not  be  discharged  on  ground  that  excessive 
PDQlabment  bad  I>een  Imposed. 

ByL  6  (XII,  490).  Criminal  punishment  at  wrong  place- 
Approved  In  Murphy  v.  Massachusetts,  177  U.  8.  157,  44  L.  713, 
20  Sup.  Ot  640,  holding  sentence  of  conviction  under  Mass.  Acts 
1851,  chap.  87,  Pub.  Stat.,  chap.  187,  |  13,  after  reversal  of  former 
Judgment  does  not  Invalidate  constitutional  provision  against 
double  Jec^ardy;  In  re  Welty,  123  Fed.  125,  holding  coart  had  au- 
thority [n  criminal  ca^  to  amend  sentence  by  Including  bard  labor; 
In  re  Graves,  117  Fed.  799,  holding,  after  sentence  to  bouse  of 
Wffrectton,  court  had  authority  to  recall  prisoner  and  Impose 
■horter  sentence  to  different  place;  Whitworth  v.  United  States,  114 
Fed.  3M,  holding,  under  Bev.  Stat,  |  974,  court  may  impose  costs 
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of  prosecatlon  on  defendant:  Breese  r.  United  States,  106  Fe 
688,  boldlng  when  record  In  misdemeanor  case  does  not  sbow  d 
fendant  was  present  at  sentence,  case  witl  be  remanded;  In  i 
Casey,  27  Wash.  689,  68  Pac.  188.  holding,  under  2  Ball.  Ann 
Codes  ft  Stat.,  I  6669,  Wash.,  providing  that  Justice  or  Jury  she 
assess  punishment,  on  Jury's  failure  to  do  so,  justice  may  flx  I 
IBl  U.  S.  2fl2-271,  38  L.  153.  DAVIS  v.  UTAH. 

Syl.  1  (XU,  491).    Indictment  need  allege  killing  "  unlawful" 

Approved  In  BuIe  v.  New  Mexico,  10  N.  Mex.  130.  132,  61  Ps 
128,  holding  omission  of  word  "  unlawful,"  In  Indictment  fi 
murder  In  Utali,  Is  not  fataJ;  State  v,  Campbell,  24  Utah,  106,  i 
Pac.  772,  holding  Information  charging  killing  by  shooting  to  ha< 
been  done  unlawfully,  willfully  and  Intentionally,  feloniously  ai 
with  malice  aforethought,  Is  sufficient. 

SyL  2  (XII,  491).    Indictment  need  not  Indicate  degree. 

ApiM«ved  in  State  v.  Haworth,  24  Utah,  404,  68  Pac.  )B7,  hoi 
Ing  indictment  for  murder  need  not  charge  degree. 
151  U.  S.  271-281,  38  L.  157,  GOTTUBB  v.  THATCHEB. 

Syl.  2  (XII,  491).    Fraudulent  conveyances. 

Approved  In  Shea  v.  Hynes,  89  Minn.  42S,  9S  N.  W.  215,  holdli 
burden  of  provtng  transfer  from  father  to  eon  Is  fraudulent  Is  < 
creditor.    See  90  Am.  St.  Rep.  499,  note. 
151  U.  S.  282-285,  38  L.  162,  HAUGHET  t.  LEE. 

Syl.  2  (XII,  491).    Infringer. 

Approved  In  Excelsior  Needle  Co.  v,  Korse-Keefer  Cycle  Supp 
Co.,  97  Fed.  633,  holding  Dayton  patent  No.  474,548.  for  swagli 
machine.  Is  void. 
151  U.  a.  285-294,  38  L.  164,  SHEFFIELD,  ETC.,  BY.  V.  GOKDOJ 

Syl.  1  (XII.  491).    Exception  to  master's  report 

Approved  In  Neal  v.  Brlggs.  110  Fed.  478,  holding  exceptions 
report  of  master  In  equity  in  Circuit  Court  of  United  States  shon 
set  out  specifically  the  errors  relied  on;  In  re  Covington,  110  Fe 
145.  holding  exception  to  findings  of  fact  by  referee  in  bankruptc 
equity  rule  83  requires  errors  to  be  BpeclflcaJly  pointed  out;  C 
lumbus,  S.  &  H,  R.  R.  Co.  Appeals,  109  Fed.  219,  holding  findlo) 
of  fact  hf  master  are  supported  by  strong  presumption  of  CMrrec 
ness;  MNnmara  v.  Home  Land,  etc.,  Co.,  105  Fed.  204,  holdli 
exception  to  maet^'s  report  must  first  be  submitted  to  bim  fi 
cons  Iderat  lot). 

Syl.  4  (XII,  492).    Presumption  on  at^eal. 

Approved  In  In  re  Carver,  113  Fed.  138,  holding  wb^e  no  e 
ceptions  to  report  of  referee  in  bankruptcy  are  filed  as  required  I 
rule  83.  findings  of  fact  are  conclusive. 
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SyL  4  (XII,  492).     DetermUiatlon  of  coriwrate  powers. 

Approved  In  Blctamond  Onano  Co.  t.  Farmers,  etc..  Ginnery,  119 
Fed.  Til,  holding  corporation  organized  to  ma^e  fertlllEers  has  no 
power  to  sell  rertHlier  nnde  by  anotber. 

DlvtlDKnlsbed  In  Northelde  By.  t.  Worthtngton,  S8  Tex.  572,  SO 
S.  W.  1058,  holding  vbere  two  corporations  were  organized  for 
dlfferoit  purposes  by  same  persons,  and  Joint  bonds  were  Issued  to 
pay  off  debts  of  one  company  and  constrnct  line  <d  railroad  for  the 
other.  Id  so  far  as  each  company  helped  the  other,  the  bonds  were 
ultra  Tires. 
161  D.  S.  308-317,  88  U  170,  HICKORY  t.  UNITED  STATES. 

SyL  1  (XII,  493).    Oomparlson  of  handwriting. 

Api^ved  in  People  t.  Mollnenx,  168  N.  Y.  826,  61  N,  E.  308, 
holding  comparisons  wHh  standards  of  handwriting  produced  In 
court  may  be  made  by  the  witnesses  or  by  Jury. 

SyL  2  (XII.  493).    Admissibility  of  handwriting. 

Approved  In  Wlthaup  v.  United  States,  127  Fed.  535,  holding  In 
Federal  courts  of  Colorado,  on  trial  for  forgery,  only  staodards 
of  compflrison  are  genuine  relevant  documents  In  the  case;  Coppock 
r.  Lampldn,  114  lowe,  666,  87  N.  W.  666,  holding,  under  Iowa  Code, 
I  4^0,  authorizing  comparison  between  handwritings,  it  Is  com- 
peteot  to  compare  admitted  signature  of  husband  with  signature  to 
contract  signed  by  wife  for  purpose  of  showing  that  name  was  origi- 
nally written  by  husband  and  afterward  altered  so  as  to  appear  to 
be  that  of  wife;  People  v.  Mollneux,  168  N.  Y.  330,  61  N.  B.  307.  hold- 
ing genuine  handwriting  produced  by  defendant  at  the  Inquest  is 
admissible  as  standard  of  comparison;  dissenting  opinion  In  People 
V.  Weaver,  177  N.  Y.  463,  69  N.  E.  1100,  majority  holding  when 
defendant  Is  accused  of  forgery,  ft  was  nror  to  pennit  Indorser  to 
testify  other  notes  executed  by  defendant  and  claimed  to  be  forged, 
irtien  they  were  not  indorsed  by  bim. 

Sri.  4  (XII,  4%).    Impeachment  of  witness. 

Approved  In  in  re  De  GotUrdl,  114  Fed.  334,  holding  party's 
witness  may  be  impeached  by  showing  Inconsistent  statraaents  only 
when  witness  has  given  damaging  testimony  against  party  call- 
ing him;  Tacoma  Ry.,  etc..  Co.  v.  Hays,  110  Fed.  498,  holdtng  party 
who  has  been  surprised  by  testimony  of  his  own  witness  may  show 
that  be  uas  made  different  statement  precious  to  trial;  Oarpenter's 
Appeal,  74  Conn.  435,  51  AU.  128,  holding  rigibt  of  party  who  Is 
surprised  at  adverse  testimony  of  bla  own  witness,  to  show  con- 
tradictory statement  made  at  anotber  time.  Is  In  discretion  of  court; 
University  of  Illinois  v.  Spalding.  71  N.  H.  173.  51  Atl.  732,  hold- 
fag  writing  not  admitted  to  be  genuine,  after  having  been  proved 
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to  be  genuine,  may  be  admitted  for  purpose  of  coivparlaon  with  o) 

In  question.    See  S2  Am.  St  Rep.  57,  5S,  59,  note. 

151  U.  S.  317-323.     Not  cited. 

151  D.  S.  324-328.  38  L.  179,  MAXNABD  t.  HBCHT. 

Syl.  2  (XII,  494).     Review  by  Supreme  CoorL 

Approved  tn  Felsenheld  t.  United  States,  186  V.  8.  134,  46  h.'l(X 
22  Snp.  Ct  743.  holding  questions  whlcb  ma;  be  certlQed  by  Clrct 
Court  to  United  States  Supreme  Court  under  Judiciary  act  Marcb 
1891,  must  [Teseiit  clear  point  of  law;  Arkansas  t.  ScbUerbo 
179  U.  S.  600.  45  L.  337,  21  Sup.  Ot  231,  boldlng  certification 
(luestlon  of  Jurisdiction  by  Circuit  Court  to  United  States  Suprec 
Court  Is  not  made  by  order  allowing  appeal  from  decision  tb 
special  agent  of  land  offlce  Is  entitled  to  discharge  from  custody 
a  sberlEF  and  stating  questlDn  court  should  discharge  or  remai 
bim;  Huntington  t.  Laldley,  178  U.  8.  876,  44  L.  834.  20  Sup.  ( 
529,  boldlng  direct  appeal  from  Circuit  Court  to  United  Stat 
Supreme  Court  on  ground  tbat  jurisdiction  is  In  issue  may  be  si 
talned  when  record  sbown  tbat  question  of  Jurisdiction  was  on 
point  iDTolTed;  Watklns  v.  King,  118  Fed.  531,  532,  holding  fa 
tbat  construction  of  Constitution  of  United  States  Incidental 
arises  In  action  In  Circuit  Court,  does  not  deprive  Circuit  Court 
Appeals  of  Jurisdiction  to  review  case  on  writ  of  error. 
151  D.  S.  329-383.  Not  cited. 
151  U.  S.  333-360,  38  L.  183,  MBDDAUGH  V.  WILSON. 

Syl.  3  (XII,  495).    Expenses  of  administering  trust 

Approved  In  Read  v.  Memphis  G.  Co.,  107  Tenn.  439,  64  S.  W.  Ti 
boldlng  under  deed  of  trust  conferring  power  for  protection  of  tion 
holders,  trustee  is  authorized  to  employ  counsel  In  defending  st 
assailing  trust  deed. 

151  U.  S.  360-368.     Not  cited. 

151  D.  S.  368-389,  38  L.  195,  MBECHANTS"  COTTON  PRBS 
ETC..  CO.  V.  INSURANCE  CO. 

Syl,  4  (XII,  497).    Voluntary  Joinder  of  parties. 

Approved  in  Lake  9t  Bl.  By.  Co.  v.  Zlegder,  99  Fed.  122.  12 
boldlog  in  action  In  State  court  by  corporation  against  holders  < 
Ita  stock  and  bonds,  residents  ot  other  States,  for  an  acccountln 
trustees  in  deed  securing  bonds  were  not  necessary  [nrtles  and  the 
Joinder  did  not  deprive  Federal  court  of  Jurisdiction. 

Syl.  5  (XII,  497).    Joinder  determined  by  pleadings. 

Approved  In  Green  v.  Heaston.  154  Ind.  128.  S6  N.  B.  88,  holdli 
(letltlon  for  removal  of  cause  alleging  residence  at  time  of  Olli 
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comiJaliit  Instead  of  diverse  cltlsenBhtp  at  thne  of  commeacemeat 
of  action,  tB  iDBnffldent  wbere  cttiEeDablp  Is  not  shown  by  Read- 
ings. 

87I.  0  (XII,  497).    Removal  of  Bearable  coatrorersj. 

Approved  In  Taraell  t.  Felton.  102  Fed.  370,  104  Fed.  162,  hold- 
tng.  under  act  Congress  1S87-88,  prorldlng  for  removal  of  causes 
from  State  to  Federal  courts  on  account  of  diversity  of  cltizensblp, 
application  bj  one  of  two  defendants  of  dllTerent  cltlzenahlp  from 
plaladfF  will  not  entitle  party  to  removaL 

B7I.  7  (XII,  497).     Removal  by  ell&n. 

Approved  in  Parklnaon  v.  Barr,  106  Fed.  84,  holding  where  then 
Is  no  separable  coutroverBy,  it  Is  not  removable  under  Judiciary  act 
1S9T-8S,  on  ground  of  (UverBlty  of  citizenship,  unless  all  defend- 
anta  are  nonresidents  of  State  wh^e  action  Is  broug'ht;  Roberts  v. 
FaclBc,  etc.,  Co.,  104  Fed.  577,  holdiug  In  suit  against  two  defead- 
anta  where  one  is  resident  of  different  State  and  other  is  an  alien. 
Federal  court  has  Jurlgdlctlon. 

151  U.  S.  389-396,  88  L.  206,  CALIFORNIA  POWDER  WORKS  v. 
DAVIS. 

Syl.  2  (XII.  488).    State  decision  on  nonfederal  question. 

Approved  In  Gates  v.  Farmly,  191  U.  8.  567,  568,  and  Northern 
Cent.  Ry.  Co.  v.  Herlng,  186  U.  S.  481, 46  L.  1259,  22  Sup.  CL  944,  both 
foUowing  rule;  Hooker  v.  Los  Angeles,  188  U.  S.  317,  23  Sup.  Ct 
896,  47  L.  490,  boldlog  decision  by  State  court  that  adverse  claim 
that  under  Mexican  and  Spanish  grants  owners  were  entitled  to 
riparian  rights  involves  no  Federal  question;  De  Lsmars  Nevada 
G.  M.  Co.  V.  Nesbit,  177  D.  S.  527,  44  L.  874,  20  Sup.  Ct.  717,  holding 
fact  that  defendant,  in  suit  to  quiet  title  to  mining  claim,  claims 
title  under  location  under  mining  laws  of  United  States,  does  not 
raise  Federal  question  which  will  suBtaln  writ  of  error  from  United 
States  Supreme  Court. 

Syl.  4  (XII,  498).    Mexican  land  patent  decision. 

Approved  In  Chrystal  Springs  Land,  etc.,  Co.  v.  Los  Angeles,  177 
D.  S.  169.  44  L.  720,  20  Sup.  Ct.  573,  holding  snlt  to  estnbllsb  water 
rights  connected  with  lands  included  In  Mexican  grant  claimed 
within  protection  of  treaty  with  Mexico,  Involves  no  Federal  ques- 
tion. 
151  U.  8.  396-420,  38  L.  208,  POINTER  v.  UNITED  STATES. 

Syl.  1  (XII,  408).    ConstructioD  of  Rev.  Stat,  |  1024. 

Disttngulahed  in  United  States  t.  Davis,  103  Fed.  471.  holding 
one  charged  with  conspiracy  under  Rev.  Stat  U.  8..  £  5508,  and 
with  murder  In  connection  therewltti,  may  be  acquitted  of  murder 
and  convicted  of  conspiracy. 
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SjL  4  (XII,  489).    QnallScatloas  of  Federal  Jnrora. 

Approved  la  DiiKed  States  t.  Davis,  103  Fed.  4es,  Iioldliig  Feder 
courts  are  not  bound  to  follow  practice  of  State  courts  In  respe 
to  cballeuges  In  criminal  cases. 

87I.  8  (XII,  499).    Motive  In  criminal  cases. 

Approved  to  State  v.  Luce^,  Zi  Moot  300,  SI  Pac.  99S,  holdlt 
wbere  State's  theory  was  tibat  homicide  was  committed  for  pnrpoi 
of  robbing  deceased  or  money,  wblcb  defendant  knew  to  be  : 
bank,  amount  of  deposit  was  admissible  to  show  motive. 

S7I.  11  (XU,  499).    Name  of  crime  tn  sentence. 

Approved  in  Long  v.  United  States,  42  Fla.  516,  28  So.  777,  hoi 
tng,  under  section  2SB3,  Eev.  Stat  Fla„  (t  Is  not  error  to  reTn: 
to  qna^  Indictment  upon  ground  tbat  it  charges  several  dlstln 
felonies  in  several  counts;  People  v.  Mnrpby,  188  111.  148.  58  N.  ] 
986,  boldlng  verdict  In  murder  case  which  read  "  We  the  Jury  fli 
the  defendant  guilty  In  manner  charged  In  the  Indictment," 
sufficient. 

(XII,  498).     Mlscellaneons. 

Cited  In  United  States  v.  Dietrich,  126  Fed.  670,  holding  tvi 
persons  cannot  be  severally  charged  In  same  Indictment  undi 
U.  S.  Comp.  Stat.  1901,  p.  1212,  one  with  agreeing  to  receive  an 
the  other  to  give  bribe. 

151  U.  S.  420-436.  38  L.  218.  GARNBB  v.  SECOND  NAT.  BANK. 

Syl.  1  (XII,  499).    I'reference  to  wife  In  Insolvency. 

Approved  in  In  re  Nelman,  109  Fed.  116,  holding  where  wll 
places  marriage  portion  received  from  her  father  In  the  hands  ( 
ber  husband  shortly  before  his  Insolvency,  he  holds  the  same  I 
trust  for  hU  wife:  Blair  State  Bank  v.  Bunn,  61  Nebr.  469,  85  N.  T 
529,  holding  where  debtor  sold  land  to  one  of  bis  credftors  ft 
vsilue,  subsequent  sale  to  debtor's  wife  !b  valid. 

Syl.  3  (XII,  499).    Wife's  lands  In  husband's  name. 

Approved  Id  In  re  Gamer,  110  Fed.  125,  boldlng  where  wll 
furnished  one-half  the  money  with  which  husband  purchased  faro 
and  bond  for  deed  was  assigned  to  husband,  upon  Insolvency  t 
husband  wife  Is  not  esto^Kd  from  establishing  ber  claim  to  hal 

151  U.  S.  436-443,  38  L.  224,  LINCOLN  T.  POWER. 

Syl.  2  (XII.  500).    Reviewing  motion  for  new  trial 

Approved  In  Graves  v.  Sanders.  125  Fed.  693,  holding  denial  t 
motion  for  new  trial  by  Circuit  Court  cannot  be  reviewed  by  CI; 
cult  Court  of  Appeals. 

Syl.  10  (XII,  501).     Charging  Federal  Juries. 

Approved  In  Texas,  etc.,  Paclflc  Ey,  Co.  v.  Behymer,  189  D.  I 
4i'A,  23  Sup.  Ct  G22,  47  L.  906,  holding  instrucUon  Chat  it  wus  tb 
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doty  of  injored  emplofee  to  sabmit  to  ftll  treatment  ttiat  &  reason- 
able person  would  bare  submitted  to,  ts  not  ob]ectl<HiabIe;  Western 
Union  TeL  Co.  t.  Burgess,  lOS  Fed.  33,  holding  Rev.  atat,  |  914, 
requiring  practice  In  Federal  court  to  conform  to  State  statutes, 
does  not  m&ke  statute  that  Jurj  shall  take  on  Its  retlremeot  all 
written  Instructions,  bindlDS  on  Federal  court;  McLeod  t.  Spoktuxa, 
26  Wash.  349,  87  Pac.  7B,  holding  charge  that  If  city  had  ordinance 
providtng  for  protection  of  cellars.  It  was  dutr  of,  to  ke^  same  pro- 
tected, is  not  objectlonabte. 
161  TI.  a  443-462.     Not  cited. 

151  V.  S.  462-470,  88  L.  231,  IMPERIAL  FIEB  INS.  CO.  T.  COOS 
CO. 

S7L  1  (XII,  602).    Insurance  contract 

Approved  In  Delaware  Ins.  Co.  v.  Greer,  ISO  Fed.  921,  holding 
eOect  of  clause  "  loss  If  anj  payable  to  mortgagee  as  his  Intereet 
ma7  ai^wBT,"  la  to  make  mortgagee  appointee  of  mortgagor;  Petit 
T.  German  Ins.  Oo.,  98  Fed.  808,  holding  provision  of  insurance 
policy  by  which  Insurer  warrants  to  keep  100  feet  apace  clear 
round  bnlldiug.  Is  not  walred  by  knowledge  that  condition  Is  not 
compiled  with;  Boyer  v.  Grand  Rapids  Fire  Ins.  Co.,  124  Mich.  460, 
83  N.  W.  126,  holding  proTlsion  In  Are  policy  against  ke^ng 
sasollne  on  premises  Is  void  If  used  in  gasoline  store. 

SyL  2  (XII,  002).    Termination  of  contract 

Approved  In  National  Surety  Co.  t.  Long,  120  Fed.  882,  holding 
be  who  commits  firM  breach  of  contract  cannot  maintain  action 
against  other  party  for  subsequent  failure  to  perform;  Union  Cent. 
Ufe  Ins.  Go.  V.  Berlin,  101  Fed.  677,  holding  recovery  on  life  hi-' 
Burance  policy  cannot  be  had  when  Insured  failed  to  pay  premium 
note  as   agreed. 

SyL  3  (XII,  502).    Court  cannot  make  contract 

Approved  In  Grosa  v.  New  York,  etc.,  SS.  Co..  107  Fed.  620.  hold- 
ing court  has  no  power  to  substitute  "  prior  In  day  of  date  to  date 
of  entry  or  report  under  this  policy,"  for  "prior  In  day  of  date 
to  this  policy,"  In  Insurance  policy. 

Syl.  4  (XII,  602).    Construction  of  ambiguous  policies. 

Approved  In  Ferrenbach  v.  Mutual  Reserve  Fund,  etc.,  Aasn., 
121  Fed.  949,  963,  holding  In  construing  Insurance  policy  word 
"notice"  in  clause  that  assessment  should  be  payable  "wlthip 
thirty  days  from  date  of  each  notice,"  means  date  from  which  it. 
should  bare  been  received;  McMaster  v.  New  York  Life  Ins.  Ca,  9& 
Fed.  878,  holding  where  Interpolated  clause  In  life  Insurance  policy 
contradicts  stipulation  In  application  which  Insured  never  saw, 
effect  win  be  given  to  provisions  most  favorable  to  Insured;  Nor- 
wayai  t.  Tharlngla  Ins.  Co.,  204  111.  841,  346,  68  N.  E.  693,  550.  bold- 
Vol.  111  —  28 
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Ing  wbere  poller  ^ovlded  that  tt  skould  be  void  If  gasoline 
kept  on  premlaeB,  Insurer  was  not  bound  to  sbow  to  relieve  It 
tbat  loss  resulted  tram  such  breacb;  Hoorer  t.  Insurance  Co. 
Mo.  App.  118,  68  S.  W.  41,  boldlng  under  policy  proTtdtng  the 
should  be  void  If  building  should  be  vacant  for  ten  days  will 
Bgreemeat,  policy  was  void  wbere  building  was  vacant  for  n 
tbaa  ten  days,  aft^  which  It  was  occupied;  Gardner  v.  Soutt 
H.  E.,  127  N.  C.  297,  37  S.  E.  329,  holding  bUl  of  *adlng  contali 
reduced  valuation  clause  in  action  for  loss  of  shipment  by  cai 
being  onreasonable  Is  void;  Elnkle  v.  Southern  Hy.,  126  N.  C.  93E 
Am.  St  Rep.  689,  36  8.  E.  350,  holding  wbere  contract  for  sblpn 
of  cattle  provides  that  shipper  will  give  notice  of  damage  be 
removal  from  destination,  failure  to  give  the  notice  where  be  slg 
receipt  at  destination  under  protest,  will  not  preclude  recov 
Grabbs  v.  Farmers',  etc.,  Ins.  Co..  12fi  N.  C.  3SB,  34  8.  E.  590,  b 
lug  In  construing  Insurance  contract,  construction  most  favorabl 
insured  should  be  given;  dissenting  opinion  In  Insurance  Co 
Burget.  65  Ohio  St.  126,  61  N.  E.  714.  majority  holding  Btiirala 
Iq  policy  of  fire  Insurance  that  It  shall  become  void  if  any  cba 
takes  place  in  location  of  [woperty,  may  become  subject  of  > 
Htructlon  over  word  "  void."    See  80  Am.  St  Eep.  309,  note. 

(XII,  G02).     MiscellaneouB. 

Cited  In  dissenting  opinion  In  Pbeulx  Ins.  Co.  v.  Guarantee 
115  Fed.  969,  majority  holding  answer  in  application  to  sui 
company  for  bond  that  casbler  would  be  indorsed  "  For  depof 
and  deposited  in  bank,  was  complied  with  where  employer  exercl 
reasonable  diligence  In  having  them  done. 

•151   U.    S.   470-483,   38   L.   238.   COLCMBUS   SOUTHERN   RI 
WRIGHT. 

SyL  3  (XII.  503).     State  taxation  of  railroad  property. 

Approved  in  American  Suflor  Refining  Co.  v.  Louisiana,  179  D 
05,  45  L.  105,  21  Sup.  Ct.  46,  holding  manufacturer  engaged  In 
lining  sugar  is  not  denied  equal  protection  of  tbe  law  bees 
La.  Const  1879,  art  206,  imposes  license  tax  on  him  and  esen 
those  reflnlng  products  of  tbelr  own  plantations:  Kansas  City,  i 
R.  R.  Co.  V.  King.  120  Fed.  623.  holding  where  assessment  of  i 
road  property  by  State  is  valid  on  its  face,  and  assessment  beco 
lien.  Federal  court  has  Jurisdiction  of  suit  to  inquire  Into  vall< 
of  assessment;  Oregon,  etc,  R,  R,  v.  Jackson  Co.,  38  Or.  606. 
I'nc.  312,  holding  value  of  railroad  track  for  taxation  can  onlj 
ilotermlned  by  looking  to  elements  on  which  Bnanclal  condftloi 
company  depends;  JackHon  v.  Corporation  Comm..  130  N,  U.  420 
S.  E.  135,  holding  under  machinery  net  (Pub  Laws  1901,  chap. 
££  43,  GO,  providing  for  assessment  of  railroad  property,  dutj 
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corporation  commlsBton  In  fixing  method  of  ssBesament  1b  not  (ll»- 
cretlonarj;  Standard  Oil  Co.  t,  Spartanburg,  66  8.  C.  44,  4j  S.  E. 
3T9,  holding  ordinance  regniring  dealers  In  oils  to  pay  license,  bnt 
exampting  dealers  handling  oils  on  which  license  has  been  paid, 
Is  nnconstltutlonaL 

151  U.  S.  483-496,  38  L.  244.  Db  ARNAUD  t.  UNITED  STATES. 

SjL  1  <XIl,  504).     Receipt  to  government  as  bar. 

Approved  In  Chicago,  etc.,  Ry.  Co.  t.  Clark,  178  U.  S.  369,  44  K 
HOT,  20  Sup.  Ct  930,  holding  receipt  In  full  Is  bar  to  any  furttier 
demand  In  absence  of  allegation  that  It  was  given  In  Ignorance  of 
Its  purport 

Syl.  4  (XII,  604).     Statute  of  Umltatlona. 

Approved  In  McCutcben  v.  Currier.  94  Me.  363.  47  Atl.  923,  hold- 
ing when  party  was  not  Insane  when  cause  of  action  accrued,  plaln- 
tlfTs  actlou  Is  not  taken  out  of  general  rule  of  limitations  by  Me. 
Rer.  StaL,  chap.  81,  g  8S. 

18,  GALVESTON,  ETC.,  ET.  v.  OON- 

SyL  1  (XIl,  5<H).    Reviewing  —  Circuit  Court's  Jurisdiction. 

Apivoved  in  Rlcordl  v.  John  Church  Co.,  114  Fed.  1023,  reafflrm- 
tng  rule. 

Syl.  3  (XII,  504).    CltlEensblp  of  corporation. 

Approved  In  Weller  v.  Pennsylvania  R,  R.  Co.,  113  Fed.  508, 
holding  corporation  Incorporated  In  Colorado  Is  not  "  Inhabitant " 
of  district  of  Colorado  within  act  Congrees  March  3,  189T.  relat- ' 
ing  to  suits  for  Infringements  of  patents;  Piatt  v.  Massaohuaetta 
Real  Estate  Co.,  103  Fed.  707.  holding  corporation  which  baa  com- 
pllea  with  law  of  another  State  by  appointing  person  therein  upon 
whom  process  may  be  served,  does  not  become  citizen  of  that  State 
for  purpose  of  jurisdiction. 

S;L  5  <XII.  505).    Jurisdiction  In  suit  against  corporation. 

Approved  in  Eddy  v.  Casas,  118  Fed.  364.  363.  holding  suit  by 
dtlzen  of  United  States  against  citizen  of  foreign  country,  residing 
in  State  of  suit,  is  not  removable  by  defendant  on  ground  of 
alienage  under  Judiciary  act  of  1S.S7  <24  Stat  So2):  Pacific,  etc.,  Ins. 
Co.  T.  Tompkins,  101  Fed.  544,  holding  plalntiCT  who  had  previously 
resided  In  West  Virginia  but  who  subsequently  moved  to  Virginia 
and  afterward  determined  to  return  to  West  Virginia,  but  before 
blB  removal  commenced  en  action  In  Circuit  Court  of  United  States 
In  West  Virginia  against  CallforQia  corporation,  was  not  a  resident 
of  West  Virginia;  Boyd  v.  Blue  Ridge  Ity.,  65  S.  C.  328.  43  S.  E.  Sis. 
iMddlng  railroad  company  may  be  sued  Id  county  In  which  president 
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and  asdltor  b&ve  tbelr  offices  In  absence  of  ertdence  that  pi 
dpal  place  of  buainess  la  elsewhere.    See  85  Am.  St  Rep.  923,  ni 

151  U.  S.  [00-527,  38  L.  257,  HEDDEN  t.  BOBERTSON. 

StL  1  (XII,  505).    Customs  duties. 

Approved  In  Knowltou  t.  Moore.  ITS  U.  B.  83,  44  L.  990, 
Sap.  Ct  768,  holding  progressive  rate  features  of  war  revenue 
of  June,  I8&8,  H  29,  30,  Is  not  unconstltutfonaJ. 

151  U.  8.  627-642,  38  L.  258,  NEWPORT  LIGHT  CO.  T.  NEWPOl 

S7I.  1  (XII.  605).     Oonrfa  oerUficate. 

Approved  In  Home  for  Incnrablee  v.  New  Tork,  187  U.  S.  ] 
23  Sap.  Ot  86,  47  L.  118,  holding  certificate  of  chief  Justice 
State  court  tbat  Federal  question  la  involved,  ta  Inanffldent 
confer  Jurisdiction  on  United  States  Supreme  Court 

(XII.  506).    MlscellaneouB. 

Cited  in  HIbben  v.  Smith,  181  D.  S.  326.  holding  finding  of  St 
Supreme  Court  that  assessment  is  voidable,  is  conclusive  on  Dnl 
States  Supreme  Court. 

161  U.  8.  642-665.     Not  dted. 

161  U.  8.  556-671,  38  L.  269,  NEW  TOBK,  ETC.,  E.  E.  v.  BRI8T( 

87I.  2  (XII,  506).    Abolition  of  railroad  grade  crossing. 

Approved  In  New  York,  etc.,  B.  B.  Co.  v.  McKeon,  188  IT.  S.  I 
23  Sup.  Ct  853,  47  I..  922,  reaffirming  rule;  Wheeler  v.  N«w  Y( 
etc.,  B.  B.  Oo.,  178  U.  S.  324,  44  L.  lOST,  20  Snp.  Ct  9S0,  hold 
condemnation  of  property  under  special  statute  for  abolition 
grade  crossings  Is  not  taking  of  property  without  due  process 
laws  because  cltj  must  pay  part  of  the  expense  and  namber 
tracks  la  Increased  by  the  statute;  New  York,  etc.,  R.  B.  Co. 
Wbeeler,  72  Conn.  488,  45  Atl.  17,  holding  legislature  has  powei 
compel  removaJ  of  grade  railroad  crossings,  and  the  power  to  » 
pel  tbe  payment  of  the  expense  of  the  removal  either  by  the  rallr 
or  the  city;  Fair  Haven,  etc.,  K.  E.  Co.  v.  Fair  Haven,  76  Conn, ' 
53  Atl.  865,  holding  Spec.  Acts  1895,  p.  666,  Conn.,  reQulring  sti 
railroad  company  to  pave  nine  feet  of  width  of  street  Is  wit 
IKtwer  of  State  to  amend  its  charter;  Cbicago  v.  Jackson,  196 
502.  63  N.  E.  1015,  1135,  holding  municipality  has  right  to  reqi 
railroad  to  elevate  tta  tracks  so  as  to  avoid  grade  crossings 
streets;  Providence,  etc.,  SS.  Co.  v.  Fall  River,  183  Mass.  HiZ, 
N.  G.  S4&  holding  Statute  1890,  p.  468,  chap.  428,  relating  to  i 
road  grade  cnisslngs,  Is  constitutional;  Detroit,  etc.,  E.  E.  v.  Ci 
mlssloner,  127  Mich.  234,  86  N.  W.  846,  holding,  under  Mich,  act  1) 
No.  171,  I  6,  authorizing  rallroaid  commissioner  to  provide  a 
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(Uftids  at  railroad  crosaliiKSi  where  steam  railroad  crossed  an  exist- 
ing street  railroad,  commlBsloner  maj  require  street  railroad  to 
pa7  portion  of  expense  of  bnlldlng  safeguard. 

BjL  4  (XII,  BOT).    OoTernmental  power  of  s^f-protectlon. 

Approved  In  Macon  Bt.  EL  B.  t.  Macon,  112  Ga.  787,  38  B.  B.  62, 
holding  dtr  has  power  to  compel  street  railroad  company  to  remove 
its  tracks  from  the  aide  to  the  center  of  the  street 

SjL  S  (XII,  SOT).    Beserratlon  of  power  to  alter  -charter. 

Approved  in  Stanislaus  Co.  t,  San  Joaqntn,  etc.,  Co.,  192  U.  B.  . 
212,  24  Sup.  GL  24S,  holding  reduction  of  water  rates  so  aa  to  glre 
annual  Income  of  6  per  cent  on  then  value  of  property,  does  not 
amonnt  to  a  taking  of  property  wlOioTit  due  proceas  of  law;  Looker 
▼.  Maynard,  178  U.  B.  52,  45  h.  62,  21  Sup.  Ct  23,  holding  statute 
permitting  each  stocfchotder  of  corporation  to  cumulate  his  votes 
upon  one  or  more  candidates  for  directors  (Mich.  Pub.  Acts  188S, 
p.  116),  Is  within  power  reserved  by  State  Constltntlou  to  afaend 
or  r^eal  fntore  acts  of  Incorporation;  Dnlon  Pac  Ry.  v.  Mason 
City,  etc„  By.,  128  Fed.  238,  holding  reservation  of  power  to  change 
charter,  authorises  legislature  to  make  any  tdiange  which  does  not 
Impair  vested  rights;  Newburyport  Water  Co.  v.  Newbnryport,  108 
Fed.  587,  holding  where  franchise  to  private  corporation  to  erect 
water-works  to  supply  city  with  watw  Is  not  exclusive,  subse- 
quent grant  to  city  of  right  to  build  competing  works  is  not  tak- 
ing propertr  vrlthout  due  process  of  law;  Matthews  v.  Board  of 
OorporatlMi  Oomrs.,  97  Fed.  404,  holding  K.  C.  act  of  1899,  creating 
State  corpora.tloii  commission,  giving  it  the  right  to  regulate  rail- 
road rates,  operates  as  a  repeal  of  charter  pro  tanto  which  vests 
company  with  exclusive  power  to  fix  Its  rates;  dissenting  opinion 
In  State  v.  Haun,  61  Kan.  166,  60  Fac.  347,  majority  holding  chap- 
ter 145,  Laws  1887.  Kan.,  relating  to  payment  of  wages  of  laborers, 
la  not  exercise  by  legislature  of  power  to  alter  corporate  charters. 
151  U.  8.  572-576.  Not  cited. 
151  U.  a  677-686,  88  L.  276,  UNITED  STATES  v.  THOMAS. 

SyL  3  (XII,  508).    Title  of  school  lands. 

Approved  In  Minnesota  v.  Hitchcock,  186  V.  S.  8^  46  L.  965, 
22  Sup.  Ct  668,  holding  State  of  Minnesota  has  no  Interest  In  any 
of  the  lands  Included  In  the  cession  by  Chippewa  Indians  In  Min- 
nesota, of  all  their  title  and  Interest  In  onsurveyed  and  unallotted 
lands;  State  v.  Columbia  George,  39  Or.  136,  137,  65  Pac.  607, 
holding  under  act  of  Congress  March  3,  18S5.  iwovlding  for  trial  of 
Indians  committing  mnrd^  within  limits  of  any  Indian  reeervtf- 
Uon,  in  Federal  courts,  an  allottee  of  Umatilla  reservation  charged 
with  murder  could  only  be  tried  Id  Federal  courts. 
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151  D.  a  68e;^o7,  as  l.  279.  maxwell  land-grant  co.  v. 

DAWSON. 

S7I.  5  (XII,  S09).    General  rq)nte  In  Rdverse  possession. 

Approved  In  Lush  r.  Pelter,  101  Va.  7&1,  45  S.  E.  334.  tioldlnB 
part7  clalmlDK  b;  adverse  poBsesaloa  may  sbow  tbat  land  was 
generally  reputed  to  belong  to  blm. 

Syl.  6  (XII,  509).    Burden  of  proof  in  ejectment. 

Approved  In.  Waggoner  v.  Dodson,  96  Tex.  421,  73  S.  W.  61S. 
boldlng  wbere  subsequent  deed  recited  loss  of  former  deed.  It  csii- 
not  be  presumed  tbat  prior  deed  was  to  grantee  in  subsequent  deed; 
Virginia  Coal,  etc.,  Co.  v.  Keystone  Coal,  etc.,  Co.,  101  Va.  730,  45 
S.  E.  293,  294,  bolding  wbere  plaintiff  In  ejectment  claims  under 
Junior  patent  from  State  and  defendant  claims  under  senior  patent 
including  excepted  lands,  burden  Is  on  plaintiff  to  locate  excepted 
lands.    See  96  Am.  St  Rep.  672,  note. 

(XII,  608).     Miscellaneous. 

Cited  in  In  re  Taylor,  102  Fed.  730,  holding  wbere  answer  to 
petition  in  proceedings  in  Involuntary  bankruptcy  alleges  bank- 
rupt Is  not  insolvent  and  case  Is  submitted  on  pleadings,  adjudica- 
tion ot  bankruptcy  is  error. 
151  U.  S.  607-626,  38  L.  286,  8HADBR  T.  ALTBETON. 

Syl.  1  (XII,  509).    Assignment  of  error. 

Approved  In  Atchison,  etc.,  Ry.  Oo.  v.  Pblpps,  125  Fed.  480, 
holding  In  order  to  reverse  Judgment  for  rejecting  evidence  it 
must  be  shown  tbat  ruling  was  Injurious. 

Syl.  3  (XII,  510).    Notice  to  grantee  of  fraud. 

Approved  in  Southern  Bldg.,  etc..  Assn.  v.  Miller,  110  Fed.  39, 
holding  where  mortgagee  Insured  property  upon  failure  of  mort- 
gagor to  do  so,  loss  by  Ore  and  Insolvency  of  company,  the  facts 
constituted  no  defense  to  a  foreclosure:  Columbus.  S.  &  H.  R.  B. 
Co.  Appeals,  109  Fed.  206,  holding  under  facts  of  this  case  purchaser 
was  put  upon  his  Inquiry  as  to  title  of  vendor. 

SyL  4  (XII.  610).     Scrutinizing  transactloiL 

Approved  in  Vansickle  v.  Wells.  Fargo  &  Co.,  106  Fed.  24,  hold- 
ing debtor  may  give  preference  to  member  of  his  family  to  whom 
he  Is  Justly  Indebted  by  conveying  property  to  him,  altbougb  In- 
solvent; Studerbaker  Bros.  Mfg.  Co.  v.  Zollars.  12  S.  Dak.  304. 
81  N.  W.  203.  holding  chattel  mortgage  given  to  relative  for  bona 
dde  indebtedness  Is  valid  as  against  Judgment  creditor. 
151  O.  S.  626-638.  38  L.  292.  BUOKSTAFF  v.  EU68ELL. 

Syl.  6  (XII.  510).     Exclusion  of  answer  of  witness. 

Distinguished  in  Farwedl  Co.  v.  McGraw.  13  Colo.  Ai^.  472,  5B 
Pac.  233,  bolding  In  attachment  action  on  Issue  as  to  truth  of 
attachment  affidavit  that  defendant  bad  fraudulently  disposed  of 
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bis  propertj  It  la  not  error  to  sustain  objection  to  question  as  to 
wbetber  defendaat  bad  made  sales  for  less  tban  cost  trma  stoclE 
o-craed  b;^  blm  i^or  to  purcbose  from  plaintiff. 

161  D.  S.  639-658,  38  L.  297,  BRYAN  v.  BOABD  OF  EDUCATION. 
Syl.  3  (XII,  Sll).  Snjiweme  Court's  constrnctlon  of  contract 
Approyed  In  Stearns  v.  Utnnesota.  179  U.  S.  233,  45  L.  170,  21 
Sup.  Ct  77,  boldlog  compeitency  of  legislature  to  make  contract 
and  meaning  thereof  are  matters  wblcb  United  States  Supreme 
Cotnt  must  determine  for  Itself  on  writ  of  errw  to  State  court. 

151  U.  8-  658-672,  38  L.  305,  DOWER  t.  RICHAEOa 

Sjl.  1  (XII,  511).    Mineral  lands. 

Approved  In  learned  v.  Jenkins,  113  Fed.  637,  holding  one  who 
discovers  and  locates  lode  mining  olalm,  under  act  of  1866,  tbereby 
renounceB  all  rights  to  follow  bis  lode  on  Its  coarse  beyond  exte- 
rior lines  of  patented  claim  when  he  locates  upon  surface;  Clcary 
V.  Sklfflch,  28  Colo.  368,  85  Pac.  61,  89  Am.  St.  Hep.  211.  holding, 
under  secUon  2333,  Rev.  Stat,  describing  "  known  lodes,"  It  must 
^pear  that  lands  embrace  veins  known  at  the  time  of  grant  to 
be  sufficiently  valuable  for  minerals  to  Justify  expenditures  for 
extraction. 

Syl.  2  (XII,  511).    Reviewing  facts  by  Supreme  Court 

Approved  In  Nashua  Savings  Bank  v.  Anglo-American  Co.,  188 
D.  S.  332,  23  Sup.  Ct  519.  47  L.  787,  holding  where  bill  of  excep- 
tions does  not  show  that  It  contains  all  the  evidence,  presumption 
Is  that  there  was  evidence  to  supply  any  defect  In  respect  to 
point  involved;  Elliott  v.  Treppner,  187  U.  S.  331,  23  Sup.  Ct 
136,  47  I»  203,  holding  Judgment  that  person  is  not  a  bank- 
rupt entered  on  verdict  of  not  guilty  under  30  Stat  at  Large, 
551,  Chap.  541,  U.  S.  Comp.  Stat  1901.  p.  3429,  Is  reviewable 
only  by  writ  of  error;  Bement  v.  National  Harrow  Co..  186  U. 
8.  S3,  46  L.  1066.  22  Sup.  Ct  T52.  holding  Bndlngs  of  fact  In 
suit  In  equity  In  State  court  are  conclusive  upon  Supreme  Court 
on  writ  of  «Tor  to  that  court;  Western  Union  TeL  Co.  v.  Call 
Publishing  Co.,  181  U.  8.  108,  45  L.  771.  21  Sup.  Ct  565,  holding 
questions  of  fact  once  settled  In  State  court  are  not  subject  to  re- 
view In  United  States  Supreme  Court  on  writ  of  error. 

Syl.  3  (XU,  611),    Writs  of  error  and  amuals. 

Approved  in  Slmonson  v.  Slnshelmer,  100  Fed.  429,  holding  on 
appeal  from  order  adjudging  defendant  a  bankrupt  appellate  court 
may  review  law  and  facts. 

Syl.  6  (XII,  512)    Facta  not  reviewable  on  error. 

Approved  In  Gardner  v.  Bonestell.  180  U.  8.  370.  45  L.  577,  21 
Sup.  Ct.  402,  holding  Supreme  Court  of  United  SUtee  wlU  not 
review  decision  of  State  court  on  questions  of  fact 
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S7L  T  (Xn,  512).    State  deddon  reTlewable  b^  Federal  court 

Approred  In  Da  Lamar'a  Nevada  O.  M.  Co.  t.  Nesbitt,  177  tl. 
a  BSa,  44  L.  874,  20  Bnp.  Ct  718.  holding  mere  fact  tbat  defend- 
ant In  snit  to  QuIet  title  to  mtnlag  claim  claims  title,  tmder  loca- 
tion made  under  genera]  mining  laws  of  United  States,  Is  not  suffi- 
cient to  raise  Federal  qoeatlon  wblcti  will  sustain  writ  of  errw. 
ISl  n.  B.  OT8-710,  38  L.  Sll,  MARTIN  t.  BAI.TIMOREI,  ETC,  B.  B. 

87I.  2  (XII,  612).    N(nireeldent  under  act  1887. 

Approved  In  'Winkl»  v.  Chicago,  etc.,  B.  R.  Co.,  108  Fed.  309, 
bolding,  under  act  Marcb  13,  188T,  "  nonresident  of  that  State  ** 
for  purpose  of  removal  must  be  citizen  and  resident  of  another 
State. 

Syl.  6  (XII,  613).    Removal  b?  corporation. 

Apiwoved  la  Goodwin  t.  New  Xork,  N.  H.  &  H.  R.  B.  Co.,  124 
Fed.  368,  361,  holding  corporatloo  Incorporated  la  MassacbuBetta 
and  Connecticut  cannot  be  sued  In  Massachusetts  b^  a  dtlzen 
thereof;  Seattle  Oaa,  etc.  Electric  Co.  v.  Citlsens'  Light,  etc. 
Power  Co.,  123  Fed.  604,  holding  New  Jersey  corporation  having 
no  charter  to  engage  in  manufacture  of  gas  has  no  power  to  en- 
gage In  such  business  tn  another  State;  Howard  v.  Gold  Beefs 
of  Geor^fi,  lOZ  Fed.  668,  holding  fact  that  corporation  la  corpora- 
tion of  a  particular  State  and  tbat  it  carries  on  business  there 
does  not  overcome  presumption  that  It  Is  nonrealdent  thereof  and 
entitled  to  remove  suit  against  It  by  citizen  of  the  State;  Sidway 
T.  Missouri  Land,  etc.,  Co.,  101  Fed.  488,  holding  court  of  equity 
In  Jurisdiction  where  foreign  corporation  baa  aitus  for  traosactlon 
of  business  is  without  Jurisdiction  to  appoint  receiver;  Wlllson 
T.  Winchester,  etc.  By.  Co.,  99  Fed.  644,  holding  action  between 
citizen  of  West  Virginia  and  railroad  company  citizen  of  Maryland, 
brought  In  West  Virginia*,  is  removable  to  United  States  courts; 
Debnam  v.  Southern,  etc,  Tel.  Co.,  12G  N.  C.  840,  36  8.  E.  274, 
276,  holding  foreign  corporation  which  baa  become  domestic  cor- 
poration by  comipitance  with  N.  C.  Puh.  Laws  1880,  cannot  re- 
move cause  to  United  States  Circuit  Court  when  sued  by  resident 
of  Uortb  Carolina;  dissenting  opinion  In  Calvert  v.  Railway  Co., 
64  S.  C.  164.  41  S.  E.  968,  majority  holding  corporation  Incorpo- 
raited  under  laws  of  another  State  Is  nonresident  of  South  Caro- 
lina for  purpose  of  removal,  although  It  baa  com[dled  with  act 
March  19.  1896.    See  85  Am.  St  Rep.  921,  note. 

Syl.  7  (XII,  613).    Time  for  filing  removal  petition. 

Approved  In  Mutual  Reserve,  etc..  Aaan.  v.  Phelps,  190  U.  8. 
169,  23  Sup.  Ct  TIO,  47  L.  996.  holding  Federal  court  Is  wtthont 
Jorladlctton  to  enjoin  State  court  tn  removal  ivoceedinga  where 
such  proceedings  ore  regarded  by  State  coon  as  aupplemental  to 
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execntlon;  Hodge  v.  Chicago,  etc..  By.  Ca,  121  Fed.  51,  boldlng 
deBlgnaUon  of  dlatrtct  aa  sontb^n  Instead  of  eastern  In  petition  for 
resnoval  la  Immaterial;  Dlnet  v.  Delavan,  117  Ted.  979,  boldlng 
petition  tor  removal  cannot  be  amended  where  record  does  not 
sbow  ground  (or  removal;  Fldelltj,  etc,  Co,  t,  Hubbard,  117  Fed. 
gsi,  952,  boldtng,  under  24  Stat  564  and  2S  Stat  435,  regulating 
removal  of  causes,  and  Code  To.  1SS7,  H  3260  and  3284,  providing 
for  filing  plea  In  abatement,  etc.,  petition  for  removal  after  nisi 
judgment  is  too  late;  Head  v.  Selleck,  110  Fed.  786,  holding,  under 
decisions  of  Supreme  Oonrt  of  Conoectlcnt,  petition  for  removal 
muat  be  filed  on  or  t>erore  opening  (^  court  on  da?  foUowtng  re- 
turn day  of  writ;  Winkler  v.  Cblcago,  etc..  By.  Co.,  108  Fed-  307, 
hoklitig,  under  Laws  Indiana,  petition  for  removal  after  demurrer 
ovoTuled  Is  too  late;  Case  v.  Olney,  106  Fed.  434,  boldlng,  under  act 
Congress,  August  13,  1888,  declaring  when  petition  lor  removal  must 
be  Died,  and  section  416,  Code  Civ.  Proc.  CaL,  declaring  voluntary 
appearance  equivalent  to  service,  after  demurrer  Sled  petition  for  re- 
moval Is  too  late;  Fmnsylvanla  Co.  v.  Leeman,  160  Ind.  21,  66 
N.  E.  SO,  holding  petition  for  removal,  under  Indiana'  laws,  must 
be  filed  at  or  before  time  to  plead;  Olds  v.  City  Trust  Safe  De- 
port, etc.,  Co.,  ISO  Mass.  2.  61  N.  E.  223,  holding,  under  Stat.  U. 

B.  1888,  chap.  866,  |  1,  petition  for  removal  filed  more  than  thirty 
days  from  return  day  Is  too  late;  Springs  v.  Southern  By.,  130  N. 

C.  aw,  41  S,  E,  105,  holding  where  petition  for  removal  did  not 
contain  necessary  Jurisdictional  averments  for  removal  amendment 
thereto  In  Federal  court  will  not  operate  as  a  retention  there; 
Muir  v.  Preferred,  etc.,  Ina.  Co.,  203  Pa.  St.  341,  53  Atl.  159,  head- 
ing where  State  court  makes  order  removing  cause  before  expi- 
ration (tf  time  within  which  defendant  Is  bound  to  file  affidavit 
of  defense  and  aft«'  expiration  of  such  time  rescinds  order  It  can- 
not render  Judgment  for  failure  to  Qle  affidavit. 

Dlstlngulsbed  In  Dalton  v.  Milwaukee  Uechanica'  Ins.  Co.,  US 
Fed.  882,  8S3,  holding  where  petition  for  removal  falls  to  show 
facts  necessary  to  divest  State  court  of  Jurisdiction  amendment 
la  Federal  court  Is  not  allowed. 

Syl  9  (XII,  514).    Defective  Jurisdiction. 

Approved  in  Virginia,  etc..  Chemical  Co.  v.  Sundry  Ins.  Cos.,  108 
Fed.  453,  following  rule;  Great  Southern,  etc.,  Co.  v.  Jones,  177 
n.  S.  454,  44  L.  844,  20  Sup.  Gt  692,  holding  limited  partnership 
association  created  under  Pa.  Laws  1S74,  p.  271,  Is  not  deemed 
cttlxen  of  that  State  under  Federal  Constitution  wblcb  extends 
Federal  Jurisdiction  to  controversies  between  citizens  of  different 
States:  Empire  MIn.  Co.  v.  Propeller,  etc.,  Co.,  108  Fed.  902,  hold- 
ing right  of  defendant  by  Judiciary  act  of  1887-88,  to  be  sued  In 
district  wbere  be  or  plaintiff  resides.  Is  personal  privilege  which 
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he  may  waive;  Hadfleld  t.  NorthweBtem  Life  ABBor.  Co.,  106  Fed. 
532,  holding  removal  [ram  State  to  Clrcnlt  Comrt  ts  not  defeated 
by  naming  District  Ocnirt  tn  bond  and  petition  and  aecurlng  orda- 
to  District  Court 

Syl,  10  (XII,  614).    Waiver  of  lateness  of  petition. 

Approved  tn  Guarantee  Co.  of  North  Dakota  v.  Hanway,  101 
Fed.  374,  holding  time  and  manner  of  removal  of  ault  from  State 
lo  Federal  court  are  waived  by  proceeding  to  trial  on  the  mwlts. 

Syl.  11  (XII,  S16).    Survivor  of  cause  of  action. 

Approved  In  In  re  Goonway,  17S  D.  B.  426,  44  L.  11S6,  20  Sup. 
Ct.  953,  holding  where  defendant  dies  after  filing  complaint  execu- 
tor may  be  made  party  by  scire  facias  under  D.  S.  Rev.  Stat., 
{  965:  Sanders  v.  Louisville,  etc.,  B.  B.,  Ill  Fed.  TIO,  holding, 
under  Shannon's  Code,  H  4026,  4026,  Tenn.,  giving  right  of  acthm 
for  wrongful  death,  action  abates  upon  death  of  statutory  bene- 
fldary;  Y-Ta-Tah-Wah  v.  Rebock,  105  Fed.  266,  holding,  under 
Iowa  Code,  gg  3443-3446.  all  causes  of  action  survive;  Webb»  v. 
St  Paul  City  By.  Co.,  07  Fed.  1^,  145,  holding  Gen.  Stat  Ulnn. 
1804,  i  5912,  applies  to  cause  of  action  arl^ng  on  contract  or  tori; 
dissenting  opinion  In  In  re  Estate  Mayo,  60  S.  C.  426,  38  S.  B. 
642,  majority  holding,  under  Laws  South  Carolina,  cause  of  action 
for  death  caused  by  wrongful  act  is  not  survival  of  action  which 
decedent  might  have  brought  and  proceeds  are  distributable  as 
part  of  his  estate. 

Syl.  13  (XII,  515).    Survival  of  tort  action  tn  Virginia. 

Approved  In  Parton  v.  Brady,  184  U.  S.  612,  46  L.  716,  22  Sup. 
Ct  494,  holding  cause  of  action  to  recover  from  collector  of  tn- 
temal  revenue  enm  paid  him  und^  protest,  to  protect  property 
from  unlawful  seizure,  .survives  death  of  defendant  tmder  Va. 
Code  1887,  g  2658. 

Syl.  14  (XII,  515).    Survival  at  common  law. 

Approved  Id  dissenting  oplnlou  In  Soutbem  Bell  Tel.  Co.  v.  Cassiu. 
Ill  Ga.  616,  36  S.  B.  896,  majority  hold^g  receipt  of  compensation 
by  hnsband  for  Injuries  from  which  he  died  does  not  defeat  right 
of  action  by  wife  for  death. 

SyL  15  (XII,  615).    Dismissal  of  appeal—  PlalntlfTs  death. 

Approved  In  Bank  of  Iron  Gate  v.  Brady,  184  V.  S.  668,  46  L. 
740.  22  Sup.  Ct  630,  holding  Judgment  In  action  in  tort  on  appeal 
will  be  reversed  when  defendant  dies  after  cause  has  reached  ap- 
pellate coart 

(XU,  612).     Miscellaneous. 

Cited  In  Continental  Nat  Bank  v.  Buford,  191  V.  S.  120,  holding 
Judgment  of  Circuit  Court  of  Appeals  Is  final  and  not  subject  to 
review  by  United  States  Supreme  Court  in  action  by  national  bank 
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against  corporation  of  another  State;  Mnrpby  t.  Payette  Allurlal 
Gold  Co.,  98  Fed.  322,  holding  where  petition  for  removal  of  cause 
from  State  to  Federal  court  does  oot  dlBclose  ground  for  remoyal. 
after  docketing  In  Federal  court,  that  court  has  no  power  to  grant 
leave  to  amend  petition  by  stating  facts  showing  right  to  remove. 


OLII  UNITED  STATICS. 


1B2  n.  B.  1-68,  38  L.  831,  SHIVBLT  v.  BOWLBT. 

S;l.  1  pen,  516).  Supreme  Coort— State  declBlons  —  Federal 
grants. 

Approved  in  Hardin  t.  Shedd,  190  U.  S.  S18,  23  Sup.  Ct  686.  47 
li.  11S7,  reviewing  aecislon  of  State  court  denying  claim  of  United 
States  patentee  to  lands  originally  under  nonnavigable  lake;  King 
y.  St  Louis,  98  Fed.  642,  entertaining  Jurisdiction  where  action 
Involved  right  to  accretion,  patent  describing  lands  as  lying  on 
west  bank  of  Mississippi;  Waahougal  Transp.  Co.  v.  Dalles,  etc., 
Nav,  Co.,  27  Wash.  496,  68  Pac.  76,  holding  Federal  decisions  bind- 
ing upon  State  court  aa  to  title  or  right  passing  under  United  States 
grant. 

Distinguished  in  Sweringen  v.  Bt  Louis,  185  U.  S.  41,  43,  46  L. 
790.  22  S>up.  Ct  570,  571.  dismissing  for  lack  of  Jurisdiction  title  to 
alluvion  formed  outside  luundary  only  question  Involved. 

Syt  2  {XII,  518).    Tide  waters  —  Land  beJow  high-water  mark. 

Approved  Id  Cobb  v.  OommlsslDnerB  of  Lincoln  Park,  202  IlL  431, 
432,  67  N.  E.  6,  denying  lake  shore  owner's  right  to  build  wharf 
upon  submerged  lands  unless  owning  same  or  having  permission 
from  one  having  title  thereto. 

Syl.  3  (XII,  IU6).  Navigable  waters  —  Sovereign  grants  — 
Boundaries. 

Approved  in  Scranton  v.  Wheeler,  179  D.  S.  157,  45  L.  135,  21 
Sup.  Ct  54,  denying  riparian  owner  cfHupensation  where  access  to 
navigability  lost  by  construction  of  pier  upon  submerged  lands; 
Illinois  Cent.  R.  B.  v.  Chicago.  176  U.  8.  660,  44  L.  627,  20  Sup. 
CL  514.  denying  railroad  under  charter  the  right  to  take  possession 
of  submerged  lands  of  Lake  Michigan;  Stoekley  v.  CIsana,  118  Fed. 
836,  declaring  land  departmenfs  grant  of  river  bed.  left  dry  by 
change  of  course,  as  vacant  land  void;  Montgomery  v.  Shaver,  40 
Or.  247,  60  Pac.  024,  limiting  owner's  rights  to  wharf  privileges 
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to  lines  drawn  at  rlgbt  angles  to  thread  of  Btream  and  Intenecttng 
boundary  lines  at  blgh-water  mark;  Waahongal  Transp.  Co.  t. 
Dalles,  etc,  NaT.  Oo^  27  WaaL.  497,  68  Pat  77,  holding  goverD- 
mental  grants  carry  only  to  blgb-water  mark,  tbongb  tract  de- 
scribed as  bounded  by  meander  line  of  navigable  water. 

8yL  4  (XII,  Bie).  NsTlgable  waters  —  Wbarres  below  btgh-water 
—  PurpreBtnre, 

An^roTed  In  Scranton  t.  Wtaeeler,  179  n.  S.  1S8,  45  L.  135,  21 
8np.  Ct  55,  denying  riparian  owner  compensation  for  loss  of  ac- 
cess to  navigability  Incidentally  resulting  from  constructltHi  of 
pier  by  Congress;  Cobb  t.  Comrnlssloners  of  Lincoln  Parle,  202  111. 
434,  67  N.  B.  S,  denying  lake  sbore  owner  rigbt  to  constrnct  wbart 
npon  snbmerged  lands  granted  by  State  to  Lincoln  park  cmiudIs- 
sioners. 

Dlstingnisbed  In  SoUlvan  Timber  Co.  t.  City  of  Uoblle,  110  Fed. 
192,  enjoining  ejectment  by  city  against  riparian  owner  to  recoTn- 
shore  and  But»nerged  land  occupied  by  wharf,  city  acqalesctng 
In  use. 

SyL  6  GSn,  616).    Navigable  wat^  — State  rights. 

Ai^roTed  In  Bliss  t.  Ward,  198  IlL  118,  64  N.  B.  707,  npbold- 
Ing  lake  shore  owner's  right  to  have  land  fliled  In  In  front  of  lots 
kept  free  from  structures;  SulIlTan  t.  Callvert,  27  Waab.  605.  08 
Pac.  365,  holding  owner  of  Improvements  nimn  tide  lands  entitled 
to  have  Improvement  separately  appraised  and  lands  divided  Into 
salable  tracts  wltb  reference  thereto;  dissenting  opinion  In  Scran- 
ton  V.  Wheeler,  178  U.  S.  182,  45  L.  144,  21  Sup.  Ct.  64.  majority 
distinguishing  and  denying  riparian  owner  compensation  for  loss 
of  access  to  navigability  resulting  Incidentally  from  pier  erected 
by  Congress. 

Syl.  7  (XII,  517).    Navigable  waters  —  Rights  of  new  States. 

Approved  In  Mobile  Transp.  Co.  v.  Mobile.  128  Ala.  346,  34ffi,  SO 
So.  646,  sustaining  ejectment  by  city  claiming  onder  legislative 
grant  against  government  patentee  to  recover  rivK  shore  to  hlgb- 
water  mark;  State  v.  Lake  St  CUalr  Fishing,  etc.,  Club,  127  Mich. 
693,  87  N.  W.  123,  denying  defendants'  exclusive  rights  by  sdverae 
possession  to  certain  submerged  lend  of  Great  Lakes  valuable  for 
flshlug  and  hunting;  New  Whatcom  v,  Falrhaven  Land  Co.,  24 
Wash.  499.  60  Pac.  737.  enjoining  mnnlclpallty  at  Instance  of 
lower  riparian  owner  from  dtmlniabing  flow,  althonffh  waters  nsed 
for  necessary  public  purpose. 

Distinguished  In  dissenting  opinion  lu  Eean  ▼.  Calumet  Canal 
Co.,  190  U.  S.  481,  note,  23  Sup.  Ct  660,  47  L.  1146,  majority  bidd- 
ing local  and  common  law  same  as  to  conveyance  from  United 
Stales  of  land  bordering  upon  nonnavlgable  streama. 
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87L  9  (Xn,  617).    W&ten  —  Ownership  ot  accretloni. 

Approred  In  Sulliran  Timber  Co.  t.  Koblle,  110  Fed.  198,  boldlng 
accretions  and  alluTioa  belong  to  owner  of  land  bounded  on  waters 
Indepsident  of  law  governing  title  In  snbmerged  soil.  ' 

SjL  10  (XU,  617).  NaTlgable  waters  —  Elparlan  rightg  — State 
laws. 

Approved  In  Hardin  t.  Sbedd,  190  U.  S.  619,  S3  Sap.  Gt.  6K(,  47 
L.  1157,  boldlng  ander  lUlnols  law  conveyance  of  upland  on  non- 
navigable  lake  does  not  canr  adjoining  lands  below  water  line; 
Northern  Pacific  H,  E.  C!o.  v.  Townsend,  190  D.  S.  270,  23  Sup. 
Ct  CT2,  47  L.  1046,  holding  bomestead  entries  not  Including  right 
ta  war  granted  to  railroad,  altbongh  description  in  grant  included 
part  thereof;  Snlltvan  Timber  Co.  v.  Mobile.  110  Fed.  ISO,  190, 
enjoining  ejectment  by  dt^  to  recover  submerged  lands  occupied 
&7  riparian  owner  with  wharf;  Cobb  v.  Commissioners  of  Lincoln 
Park,  202  111.  43B,  436,  87  N.  H.  S,  denying  lake  shvre  owner  right 
to  bnlld  wharf  upon  submerged  lands  granted  by  State  to  Lincoln 
park  commissioners;  State  v.  Lake  St  Clair  Fishing,  etc.  Shoot- 
ing anb,  127  Hlch.  696,  87  N.  W.  124,  holding  States  rights  In 
submerged  land  of  Great  Lakes  not  lost  by  adverse  posseasioa; 
dissenting  opinion  in  Kean  v.  Calumet  Canal  Co.,  190  U.  8.  483, 
487,  23  Sop.  Ct  861,  663,  47  L.  1146,  1148.  majority  heading  Indiana, 
under  swamp  land  act  September  28,  1850,  acquired  by  grant  of 
land  bordering  on  nonnavl^ble  lake  all  land  under  water  up  to 
State  line;  dissenting  opinion  In  Scranton  v.  Wheeler,  179  U.  S. 
166,  167.  178.  179.  181,  46  L.  138,  139,  143,  144,  21  Sup.  Ct  68. 
03,  64,  majority  distinguishing,  denying  riparian  owner  compen- 
sation, where  access  to  navigability  lost  by  construction  of  pier 
upon  submerged  lands  by  Congress. 

S:f'-  12  <XII.  618).  Federal  government  —  Plenary  power  over 
Territories. 

Approved  In  Downes  v.  Bldwell,  182  V.  S.  290,  45  L.  1107,  21 
Sup.  Ct  788,  holding  constitutional  provision,  providing  for  uni- 
formity of  duties,  imposts  and  excises  throughout  United  States, 
not  applicable  to  Porto  Rico;  Jackson  v.  United  States,  102  Fed. 
480,  sustaining  Alaska  Indictment  concluding  with  words  against 
the  peace  and  dignity  of  the  United  States. 

SyL  IS  (XII,  619).  United  States  —  Territories  —  Land  below 
bigb  water. 

Approved  In  Heckman  v.  Sutter,  128  Fed.  395,  and  119  Fed.  88, 
protecting,  under  congressional  act  right  of  occupancy  of  small 
■trip  of  tide  lands  on  coast  of  Alaska  used  for  fishing  purposes; 
Brown  v.  Parker,  127  Mich.  391,  80  N.  W.  990.  enjoining  public 
tram  huntiiig  game  upon  marshy  land  surveyed  by  general  govern- 
ment conveyed  to  State  aa  swamp  land,  and  by  State  to  privato 
purchaser. 
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S7I.  19  (XII,  519).  Navigable  waters  —  United  States  — Lands 
bdow  blgb  vater. 

ApproTcd  In  Pacific,  etc.,  Co.  t.  Packers'  Assn.,  138  Cal.  63C 
72  Pac.  163,  holding  rlgbt  o(  flsbery  In  open  sea  or  wbere  tide 
ebbs  and  flows  1b  a  public  right  exercisable  bj  hot  cttizsii  State 
T.  Longfellow,  189  Mo-  124,  89  S,  W.  378.  denying  riparian  ownw 
right  to  extend  hulldtng  beyond  low-water  mark  in  MIbbootI: 
Jones  V.  OaUvert,  S2  Wash,  812,  73  Pac.  702.  holding  State,  dis- 
claiming title  to  swamp  lands.  Is  without  Jurisdiction  to  sell  sucb 
land  when  same  patented  by  United  States  prior  to  State's  ad- 
mission. 

<XII,  516).     UlBcellaneons. 

ated  In  Hardin  v.  Shedd.  190  D.  S.  580.  23  Snp.  Ct  686,  47  L. 
1158,  to  point  that  common  law  as  understood  by  Supreme  Court 
and  local  law  of  llUnois  applies  to  grants  bounded  by  nsTigable 
waters;  United  States  v.  Mission  Rock  Co..  189  U.  S.  404.  23  Sup. 
Ct  808,  47  L.  8Q9,  referring  to  principal  case  for  elaborate  con- 
elderatloo  of  title  and  dominion  State  acquires  to  lands  under 
dde  waters  by  virtue  of  floverelgnty;  Leavy  T,  United  States,  177 
U.  8.  830,  44  L.  918,  20  Sup.  Ct  800,  to  point  dam  constructed 
under  State  authorization  across  nouuaTlgable  stream,  without  p»- 
mtssion  of  secretary  of  war,  is  not  illegal;  concurring  opinion  In 
Downes  T.  Bldwell.  1S2  U.  S.  304.  306.  45  L.  1113,  1114,  21  Sup. 
Ct  7^  794,  to  point  that  Inhabitants  of  territory  acquired  by 
United  States  by  discovery  are  not  endowed  tbereby  witb  citlzMi- 
Bhip.  See  note,  92  Am.  St.  11^.  846. 
152  U.  S.  59-65.    Not  cited. 

152  U.  S.  ffi-71,  38  L.  358,  HUTCHINSON  INVESTMENT  CO.   ▼. 
CALDWELL. 

SyL  1  (XII,  520).    Public  lands— Heirs  — Bastards. 

Approved  In  Whlttenbroch  v.  Wheadon,  128  Cal.  152.  79  Am, 
St  Rep.  34,  00  Pac.  6G5,  holding  United  States  patent  to  "  heirs  " 
vests  title  In  them  in  equal  moieties  without  regard  to  State's  in- 
heritance laws;  Alston  v.  Alston.  114  Iowa,  32.  88  N.  W.  50,  sus- 
taining partition  suit  by  Illegitimate  child  against  lawful  children 
where  heirship  cot  established  In  Independent  proceedings. 

Syl.  2  (XII,  520).     Real  property  —  Disposition  governed  by  lex 

Approved  In  Blytbe  v.  Hinckley,  127  Cal.  436,  59  Pac.  78a  sus- 
taining State  act  permitting  aliens  to  inherit  real  estate  wltbla 
Its  territorial  doimaln. 

(XII.  520).    Miscellaneous. 

Cited  in  M'Cune  v.  Esslg,  122  Fed.  590,  refusing  to  remand  suit 
liy  aaugbter  to  recover  Interest  In  lands  patented,  after  death  of 
homestead  settler,  to  widow. 
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1B2  U.  S.  71-77,  38  L.  368,  PLANT  INVESTMENT  CO.  T.  JACK- 
SONVILLE, ETC..  BY. 

SfL  1  (SJl,  620).    CourtB  —  Suita  by  asHlgneea. 

Approved  In  Virginia,  etc.,  Cbemlcal  Co.  r.  Bnndry  Ins.  Cos.. 
108  Fed.  4S5,  459,  boldlng  action  by  B.  upon  poUcy  issued  to  A., 
payable  to  A.  or  B.  as  lose  appears,  A.  disclaiming  Interest,  not 
an  action  by  aselgnee;  Smltb  v.  Packard,  98  Fed.  797,  entertain- 
tng  Jnrlfidlctlon  oC  action  by  plaintiff  In  attscbment  proceedings 
upon  bond  taken  by  sheriff,  antbougb  sberlff  precluded  on  grounds 
of  cltlzensblp. 

SjL  2  (XII,  620).    Assignee  within  Federal  conrt's  jurisdiction. 

DlBtingulsbed  In  American  Colortype  Co.  v.  Continental  Co.,  1S8 
D.  S.  107.  23  Sup.  Ct  266,  47  L.  405.  entertaining  Jurisdiction  of 
suit  of  New  Jersey  corporation,  aeaigoee  of  Illinois  corporation, 
against  Illinois  emploreea  upon  contract  of  em^oymeot,  employees 
agreeing  to  snbstltutlon. 

<XII,  520).    Miscellaneous. 

Cited  in  Cocbraa  t.  Chllds,  11  Fed.  436,  reverelng  decree  auataln- 
Ing  demurrer  and  dismissing  snlt  on  merits  wbere  bill  failed  to 
allege  Jurisdictional  amount,  and  directing  dismissal  for  want  of 
Jurisdiction. 

152  D.  S.  77-81.     Not  cited. 
152  U.  S.  81-87,  38  L.  363,  LAZARUS  v.  PHELPS. 

SyL  2  p^II,  520).  Animals  —  Overstocking  —  Liability  for  pas- 
torage  —  Teiaa. 

Approved  In  Monroe  T.  Cannon,  24  Mont.  324,  325,  61  Pac.  665, 
866.  allowing  recovery  for  pasturage,  defendant's  sheep  herded  upon 
plaintiff's  land;  CosgrlET  Bros.  v.  Miller,  10  Wyo.  223,  OS  Pac.  212, 
allowing  recovery  wbere  defendant  willfully  and  Intentionally  drove 
live  stock  npon  unlncloaed  lands  of  plaintiff  and  pasturing  them 
tbereon.     See  note,  81  Am.  St.  Rep.  449,  450,  452. 

Distinguished  In  Walker  v.  Bloomlngcamp,  34  Or.  392,  43  Pac. 
175,  denying  recovery,  defendant  permitting  sheep  In  charge  of 
herder  to  graze  and  pasture  upon  plaintiff's  Inclosed  lands. 
152  tJ.  S.  87-100.    Not  cited. 

152  U.  S.  100-107,  38  L.  370,  BELDING  MFG.  CO.  v.  CHALLENGE 
COBNPLANTEB  CO. 

Syl.  1  (XII,  521).  Patents  —  Change  In  form,  degree  or  propor- 
tion. 

Approved  IQ  Brammer  v,  Schroeder,  106  Fed.  S21,  holding  pntent 
for  Improvements  In  means  of  operating  washing  machine  Infringed 
by  similar  combination  of  mechanical  devices;  National  Hollow. 
etc.,  Co.  V.  Interchangeable,  etc.,  Co.,  100  Fed.  711,  holding  Mien's 
patent  brake-beara  Infringed,  although  different  form  of  caps  used 
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and  different  derlcea   emplo:red  to   unite  brake-bead  and  brake- 
beam;  Plastic  Fireproof  ConsL  Go.  t.  San  Frandaco,  97  Fed.  625, 
taoldln^  anbetltutlon  of  abeeta  of  expanded  metal  for  woren  wire 
la  artlflclal  elate  not  Involving  Inrentlon. 
KB  U.  S.  107-118,  38  L.  873,  NORTHERN  PAC.  R.  R.  T.  EVERETT. 

Syl,  2  (Xn,  621),    Cktntrlbutory  negligence  —  Evidence  —  Jnry. 

Approved  In  Texaa,  etc,,  P.  R.  Y,  Co.  v.  Swearlngen,  122  Fed,  20S, 
boldlns  switchman  not  chargeable  with  notice  of  proximity  of 
structure  to  track  because  open  to  ordinary  observation;  Mason, 
etc.,  R,  R.  Co,  T.  Tockey,  103  Fed,  2C7,  holding  defendant's  negli- 
gence In  substituting  ffflperfectly  fitting  wooden  plug  for  valve 
stem  properly  submitted  to  Jury;  Klelne  v.  Prennd'a  Sons'  Shoe, 
etc.,  Co,;  91  Mo,  App.  106,  denying  recovery  where  servant  injured 
by  hauling  on  (rayed  wire  rope;  Thompson  v.  Bartlett,  71  N,  H, 
176.  93  Am.  St  Rep.  600,  SI  AU.  S34,  refnalng  to  direct  verdict 
tor  defendant  wiiere  plaintiff  Injured  by  defective  staging  fur- 
nished by  employ^-;  Linden  v.  Anchor  Mln.  Co.,  20  Utah,  148,  58 
Pac.  368,  denying  decedent  guilty  of  coDtrlbiitory  negligence  In 
faJling  to  observe  open  cbnte, 
1B2  V.  S.  114-122,  38  L.  877,  MISSODRl,  ETC.,  RT.  T.  ROBERTS. 

SyL  2  (XII,  522).  Indiana  —  United  States  —  Eztlngulsblng  pos- 
sessory rights. 

Approved  in  Lone  Wolf  v,  Hitchcock,  187  D,  8,  SS6,  23  Sup.  Ct 
221,  47  L.  306,  sustaining  congressional  action  disposing  of  tribal 
land,  although  In  manner  contrary  to  provisions  of  former  treaty, 

Syt.  4  (XII,  622),     Pnbllc  lands  set  aside  for  Indians. 

Approved  In  Minnesota  v.  Hitchcock,  185  U.  S.  381,  46  L.  964, 
22  Sup.  Ct.  667,  refusing  to  enjoin  land  office  from  selling  Red 
Lake  Indian  reservation,  reservation  not  passing  under  school  grant 
to  State, 
152  U.  8,  122-133,  36  L,  381,  THE  MAIN  v.'  WILLIAMS. 

Syl.  1  (XII,  522).    Shipping  —  Limited  liability  act 

Approved  tn  Pacific  Coast  Co.  v.  Reynolds,  114  Fed.  8S2,  deduct- 
ing $3,867.47.  for  prepaid  fright,  wharfage  and  advance  charges 
before  benefit  of  limited  liability  statute  secnred, 

DIstinguIAed  tn  In  re  La  Bourgogne,  117  Fed.  264,  266,  boldlng 
ovmer.  In  limiting  liability  proceedings,  need  not  deposit  freight 
money  earned  on  preceding  trip  from  Havre  to  New  Xork,  collision 
occurring  on  return  trip. 

Syl.  2  (XII,  522).  Shipping  —  Freight —  "  Pending  "  defined  aa 
compensation. 

Approved  In  Tbe  Jane  Grey,  9&  Fed.  591,  refusing  to  allow  de- 
duction from  gross  amount  of  freight  and  passage  money  pendloc 
expense  Incurred  for  voyage. 
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(Xn,  S22).    UlocellfuieoDS. 

Cited  In  In  re  BorekR  No.  82.  108  Fed.  874,  to  point  that  pioceed- 
ingi  to  limit  liability  are  not  maintainable  wbere  single  claim 
presented. 

152  D.  8.  iaa-144,  88  L.  380,  LAWTON  t.  HTKBLB. 

SjL  1  (XII,  &2S).    Police  powers  defined. 

Approved  In  California  Bednctltm  Co.  v.  Sanitary  BedncUon 
Works.  12S  red.  8G,  89,  snatalnlng  city  ordinance  granting  exclnslTe 
right  to  prirate  corporation  to  remove  garbage;  Commonwealth  t. 
Pear,  183  Mass.  246,  86  N.  K.  721,  holding  act  authorizing  ctt7 
board  of  health  to  require  vaccination  of  all  Inhabitants  valid; 
State  T.  Dalton,  22  IL  I.  SO,  46  AtL  235,  declaring  act  prohibiting 
use  of  trading  stamps  unconstitutional;  St.  Louts,  etc.,  Rf.  t. 
Smith,  20  Tex.  CIt.  468,  49  S.  W.  631,  holding  Tex.  live  stock 
law  and  proper  regulations  thereunder  by  sanitary  commission  not 
Tlolatlve  ot  Federal  ConaUtutlon. 

Syl.  8  (XII,  623).    Police  regulation  most  be  reasonable. 

Approved  la  Jew  Ho  v.  WIUIamBon,  lOS  Fed.  20,  holding  quar- 
antine established  by  board  of  health  unreasonable  and  nnneces- 
ury  under  circumstances  of  case;  Fair  Haven,  etc.,  B.  R.  v.  Fair 
Haven,  75  Conu.  451,  03  Atl.  964,  holding  act  requiring  street  rail- 
ways to  reimburse  municipality  for  cost  of  paving  portion  of  street 
occupied  by  tracks  constitutional;  State  v.  Dalton.  22  R.  I.  81. 
46  AtL  236,  declaring  act  prohibiting  use  of  trading  stsmps  nncon- 
sUtutlonal;  SUte  v.  Kreutaberg.  114  Wis.  639,  90  N.  W.  1102,  91 
Am.  St  Rep.  941,  declarlog  traconstltutlonal  statute  prohibiting 
discharge  of  an  employee  because  a  member  of  labor  organization; 
dissenting  opinion  In  People  v.  Buffalo  Fisb  Co.,  164  N.  Y.  112,  98 
N.  E.  41,  majority  upholding  State  law  prohibiting  possession  of 
certain  flsh  during  close  season  only  so  far  as  applicable  to  fish 
taken  Irom  waters  wltbln  State. 

Syl.  4  (XU,  624).     Police  power  not  arbitrary. 

Approved  In  Otis  v.  Parker,  187  U.  8.  608,  23  Sup.  CL  169,  47 
L.  327,  sustaining  State  constitutional  provision  declaring  contracts 
for  sale  of  capital  stock  on  margins  void;  Republic  Iron  &  Steel 
Co.  V.  State,  160  Ind.  386,  66  N.  B.  1007,  declaring  nnconatltntional 
act  providing  for  weekly  payment  of  wages  and  prescribing  a  pen- 
alty for  violation  thereof;  State  v.  Biggs,  183  N.  C.  788,  46  S.  B.  404. 
holding  law  prohibiting  practicing  medicine  witbout  license  not 
^tending  to  case  of  one  curing  diseases  by  natural  methods,  sucb 
as  massage,  etc;  Xoung  v.  Commonwealth,  101  Va.  870,  46  S.  B.  331, 
declaring  invalid  act  prohibiting  use  by  merchants  of  "  trading 
stamps."  See  notes,  92  Am.  St.  Rep-  66;  78  Am.  St  Rep.  257. 
Vol.  lU— 29 
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SfL  S  (XII,  G24).    riBb  nets — Unlawfiil  use  —  Nuisances. 

Approved  in  Uncoln  T.  Jaueecb.  63  Nebr.  710,  88  N.  W.  281.  declar- 
ing Tslld,  statute  Imposing  upon  lotownen  duty  of  repairing  side- 
walks adjacent  to  premises;  People  t.  BuffflJo  Pish  Co.,  1S4  N.  Y.. 
lOD,  79  Am.  St.  Rep.  62B,  58  N.  B.  38,  upbatdlng  Uw  prohibiting 
possession  of  certain  flsb  during  close  season  only  so  far  as  ap- 
plicable to  flsb  taken  from  waters  wltbin  State;  State  t.  Kreutz- 
berg.  114  Wis.  549,  90  N.  W.  1105,  91  Am.  St  Bep.  &»,  declaring 
unconstltntlonal  statute  prohibiting  the  discbarge  of  employee 
liecftuse  he  Is  a  member  of  a  labor  organisation.  See  notes,  78 
Am.  SL   Bep.  24S,  246. 

S7I.  6  (XII,  524).    Nuisances  —  LeglslatlTe  dlscretlMi. 

ApproTed  In  State  v.  Dow,  70  N.  H.  287,  47  AU.  734,  holding 
atatnte  prohibiting  pers<His  from  engaging  in  business  of  fishing 
for  trout  within  State  waters  consUtutioual;  Ballroad  Co.  ▼.  Keith, 
07  Ohio  St  2M,  295,  upholding  section  3342,  Bev.  Stat.  Ohla  requir- 
ing railroads  to  construct  ditches  to  conduct  away  accumulated 
water,  when  such  water  Is  detrimental  to  public  health.  Bee  note, 
7U  Am.  St.  Rep.  633. 
162  U.  S.  146-166.  38  L.  891.  SOUTHERN  PAC.  CO.  v.  SELET. 

Sf).  1  (XII,  524).     Ne^lgence  —  Use  of  nnblocked  frogs. 

Approved  In  Qllbert  t.  Burtlngton.  etc.,  Ry..  128  Fed.  531,  deny- 
ing recovery.  plaJutlff  negligent  In  making  coupling,  conceding 
without  deciding  company  negligent  In  permitting  guard-rail  to 
become  unblocked:  KUpatrlck  v.  Choctaw.  O.  &  G.  B.  R.  Co.,  121 
Fed,  13.  denying  recovery  where  sole  ground  relied  upon  was  failure 
of  company  to  block  frog:  King  \.  Morgan,  109  Fed.  450,  holding 
employee  assumed  risk  Is  using  tamping  bar  while  engaged  In 
blasting  In  mine. 

DlstlngDished  In  Hunt  t.  Kane,  100  Fed.  260,  boiulng  railroad 
liable  where  blocked  frogs  used,  bnt  were  allowed  to  become  worn 
out  from  want  of  proper  repair. 

Syl.  2  (XII,  624).  Master  and  servant — Knowledge  of  detective 
appliances. 

Approved  In  St.  Louis  Cordage  Co.  v.  Miller,  128  Fed.  500,  505. 
512.  holding  woman  barred  from  recovering  for  Injuries  received  by 
uncovered  cogwheel,  where  wheels  uncovered  for  six  weeks  prior 
to  accident;  Johnson  v.  Sontbern  Fac.  Co.,  117  Fed.  464,  and  Hodges 
V.  Kimball,  104  Fed.  762,  both  holdlog  brakeman  assmned  risk  of 
coupling  cars  of  dlQerent  construction;  dissenting  opinion  In  St 
Louis  Cordage  Co.  v.  Miller,  126  Fed.  510.  majority  holding  woman 
barred  from  recovering  for  injury  to  band,  cogs  uncovered  for  six 
weeks  before  accident 
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1S2  V.  8.  157-160,  88  L.  39(t,  EL  PASO  WATBB  GO.  r.  UL  PASO. 

SjL  2  (XII,  525).  Appeal  —  Jurisdictional  amount  afflnnatively 
appeorlQK. 

ApiK^ed  In  Caffrey  v.  Oklaboma,  177  U.  S.  349.  44  L.  801,  20 
Snp.  Ot  666.  dlstDls^Dg  appeal  by  connty  clerk  wbo  refiued  to 
obey  mandate  to  act  upon  Increaaed  aBsesBment  of  board  of  eqnal- 
Izatlon,  clerk  not  pecuniarily  Interested;  RWeralde  &  A.  Ry.  Co.  t. 
Riverside.  118  Fed.  743,  sustaining  demurrer  on  Jurisdictional 
groxtoAa  where  value  of  complainant's  rtgbts  under  contract  not 
affirmatively  appearing;  Slarens  t.  Nortbern  Pacific  R.  R.  Co.,  07 
Fed.  263.  denying  recov^y,  sectlonman  killed  by  landslide  due  to 
Improper  drainage,  danger  apparent. 

8yl.  4  (XII,  525).    Master  and  servant  —  Assumed  risks. 

Approved  In  Kenney  v.  Meddangb,  118  Fed.  212.  holding  llr«nan 
assumed  risk  ot  proximity  of  track  to  mall  crane. 

Distinguished  in  Northern  Pac.  Ry.  Co.  v.  Tynan.  110  Fed.  202, 

sustaining  refusal  to  direct  verdict  for  defendant  coupllnga  In  poor 

repair,  old,  not  generally  In  use  and  unusually  dangerous  to  coonect, 

152  D.  S.  16&-172.  88  L,.  898.  MONTANA  CO.  T.  ST.  LOUIB  MIN.,  . 

ETC.,    CO. 

Byl.  3  (XII,  528).    Due  iffocess  —  Right  of  appeal.  Jut;,  bond. 

Approved  In  James  v.  Appel,  102  U.  S.  137,  24  Snp.  CL  224, 
upholding  enactment  providing  that  motions  for  new  trial  are 
deemed  overruled  unless  acted  on  before  end  of  term. 

Syl.  4  (XII,  526).     States  —  Statutory  power  —  Bqulty  practice. 

Approved  In  State  v.  District  Court,  28  Mont.  646,  73  Pac.  237, 
Buslalnlng  court's  power  to  etfectuaUy  carry  out  order  <rf  Inspection 
by  compelling  adversary  to  furnish  appliances  necessarr  to  gain 
access  to  mine. 

DistiDguisbed  to  dissenting  opinion  In  State  v.  Dlatrlct  Court, 
28  Moat  647,  73  Pac.  237,  majority  sustaining  court's  power  to 
eflFectnally  carry  out  order  of  inspection  by  compelling  advarsary 
to  furnish  appliances  necessary  to  gain  access  to  mine. 

Syl.  5  (XII,  520).    Mines  —  Laws  allowing  inspection. 

Approved  in  Montana,  etc..  Co.  v.  Butte,  etc.,  MIn.  Co.,  126  Fed. 
ISO,  holding  petitioners  not  deprived  of  property  by  court's  order 
permitting  Inspection  and  survey  of  locus  In  quo  pending  suit  to 
enjoin  trespasses;  State  v.  District  Court  28  Mont  545,  73  Pac.  230. 
sustaining  validity  of  order  granting  an  examination.  Inspection 
and  survey  of  relator's  mine. 

Distinguished  In  United  States  v.  Lynab,  118  D.  S.  473,  23  Snp. 
Ct  358.  47  L.  549.  holding  government  liable  for  compensation  to 
owner  of  lands  totally  flooded  by  construction  of  dam;  State  A.  C. 
M.  Ca  V.  District  Court  26  Mont  403,  407,  68  Pac.  673,  60  Pac.  103, 
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Bnniill/ag,  upon  certloiarl,  lower  court's  order  allowing  Inspec- 
tion vnd  enrveylng  of  underground  workings  of  mine  where  snb- 
Btimttal  prima  facie  Interest  not  shown;  State  v.  District  Goart,  25 
AUtvrr.  S12.  65  Pac.  1023,  Issuing  peremptory  order  directing  lower 
crart  to  annul  order  allowing  defendants  fortf  days  to  Inspect 
nlie,  where  ores  prima  facie  belonged  to  relators  by  common-Jav 
rights. 

152  U.  8.  172-177.     Not  cited. 

152  U.  S.  17S-191.  38  L.  403.  UNITED  STATES  ▼.  SHBA. 

.   Syl.  1  (XII,  520).    Shipping  contracts  —  Demise  or  service. 

Approved  In  The  Del  Norte,  119  Fed.  IIB,  123.  holding  charter 
being  a  demise  of  Teasel,  owner  discharged  from  liability  to  char- 
terer for  wrongful  acts  of  master  and  steward,  affirming  111 
Fed.  544. 

Distinguished  In  McCormIck  t.   Sblppy,  119  Fed.  220,    holding 
although    vessel    demised,    charterer    relieved    from    liability    for 
negligence  of  master  by  stipulation  In  charter. 
152  U.  S.  191-199.     Not  cited. 

152  U.  S.  200-^211.  38  L.   411,  CINCINNATI,  ETC.,  GAS  CO.  T. 
WESTERN,  ETC.,  CO. 

Syl.  4  (XII,  527).    Damages  —  Breach  of  contract 

Approved  in  FIdeUty  Co.  v.  Buck!  Co.,  189  V.  S.  142.  23  Sop. 
Ct.  585,  47  L.  761,  holding  sureties  not  liable  upon  attachment  bond 
for  plalntllTs  failure  to  deliver  further  mat^lals  or  for  reflection  on 
business  credit;  Richmond  v.  H<dman,  123  Fed.  736,  denying  sub- 
stantial damages  for  breach  of  contract,  where  market  rate  at 
time  for  delivery  of  vessel  considerably  less  than  charter  rate; 
Central,  etc.,  Co.  v.  Hartman,  111  Fed.  9S,  refnslng  to  sustsln 
verdict  for  loss  of  profits,  holding,  however,  where  evidence  suf- 
aclent,  loss  of  .^oBts  from  int^ruptlon  of  established  business 
recoverable. 
152  U.  S.  211-222,  88  K  415,  CABA  v.  UNITED  STATES. 

Syl.  3  (XII,  527).  Perjury  —  United  States  statutes  —  Territorial 
limitation. 

Approved  In  Hoover  v.  Sailing.  102  Fed.  720,  holding  person  not 
punishable  for  perjury  where  affidavit  made  upon  mformatlon  and 
belief. 

Sy:.  6  (XII.  527).    Perjury  —  Oatb  administered  by  land  officer. 

Distinguished  In  United  States  v.  Maid,  116  Fed.  651,  653,  sus- 
taining demurrer  to  Indictment  for  perjury,  wb^'e  affidavit  in 
relation  to  entry  of  public  land  false  only  in  matters  prescribed  by 
departmental  regulatioiL 
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SyL  8  (XII,  &2S).    DepartmeDtal  rntea  autl)orlse4  by  ^.om^km. 

Approved  In  CoBmoB  Exploration  Co.  t.  Gray  I'lagrle  Oil  Co.,  190 
n.  8.  309,  23  Sap.  Ct  696,  47  L.  171,  taking  )adtclal  nodce  of 
ralea  and  regutatlons  of  land  department  regarding  Bale  and  ex- 
change o[  public  land;  Van  Lear  t.  Elaele,  126  Fed.  S2T,  soslaln- 
Ing  congresBlonal  power  to  antborize  aecretarr  at  Interior  to  pro- 
mulgate mlea  aa  to  use  of  "  Hot  SpringB,"  holding,  however,  mles 
promulgated  tmreaaonable:  United  States  v.  Slater,  12S  Fed.  122, 
sustaining  Information  for  driving  diseased  animsia  from  one  State 
to  another,  without  setting  ont  mies  and  regulations  of  agricultural 
department  alleged  to  be  violated;  Dastervlgues  t.  United  States, 
122  Fed.  36,  sustaining  rules  of  secretarr  of  Inierlor  prohibiting 
pasturing  of  sheep  upon  Stanislaus  reservation,  affirming  United 
SUtes  T.  Dflstervlgnes,  118  Fed.  201;  Piles  v.  Davis,  118  Fed.  468, 
holding  Bev.  Stat,  f  910,  giving  same  remedies  b;  attachment  In 
Federal  court  as  In  State  courts,  made  State  statutes  in  that  regard 
United  States  laws;  King  v.  M' Andrews,  104  Fed.  438,  taking  noUee 
of  questions  under  rules  of  land  department  required  to  be  answered 
by  homestead  applicant  and  witnesses;  Smith  v.  Shakopee,  103  Fed. 
241,  taking  Judicial  recognition  of  regulations  of  lighthouse  board 
as  to  number  and  kinds  of  lights  placed  upon  draw-bridges  across 
navigable  streams;  Grady  v-  Dnited  States,  98  Fed,  239,  holding 
postmaster  and  sureties  liable  on  bond  for  money  order  funds  mis- 
appropriated, although  money  order  business  rested  upon  regula- 
tion of  department;  Whitney  v.  Spratt,  25  Wash.  65,  64  Pac.  920, 
holding,  under  land  department  rules,  ex  parte  cancellation  of 
public  land  entry  invalid  where  entryman's  rights  transferred  and 
government  bad  notice  thereof. 

152  U.  S.  222-229.  38  L.  419,  KING  v.  AMY,  ETC.,  MIN.  CO. 

Syl.  2  (XII,  S2S). ,  Mines  —  Lines  crossing  strike  of  vein. 

Approved  In  Bunker  Hill,  etc.,  Co.  v.  Empire  State-Idaho  M.  &  D. 
Co.,  109  Fed.  541,  holding  lines  crossing  vein  being  parallel  are 
end  lines  of  claim  regardless  of  locator's  intention  at  time  of  loca- 
tion. 

Syl.  3  (XII,  528).  Mines — Lines  drawn  where  vein's  course 
unknown. 

Approved  In  Cosmopolitan  Mln.  Co.  v.  Foote,  101  Fed.  H22. 
denying  eitmtateral  rights,  claim  locnied  across  Instead  of  along 
the  vein  passing  through  location  point. 

SyL  4  (XIL  529).    Mines— Side  lines  when  end  lines. 

Approved  In  Empire  Milling,  etc.,  Co.  v.  Tombstone  Mill,  etc., 
Co.,  100  Fed.  914,  allowing  owner.  lode  located  across  instead  of 
nlong  vein,  to  follow  dip  of  vein,  having  apex  within  surface  bound- 
nrlee,  beyond  vertical  plane  passing  ihrougli  lines;  Parrot  Silver, 
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etc..  Go.  T.  HelDze,  2S  UodL  144,  147,  S4  P&c  328,  denyInK  locator 
right  to  follow  vein  either  In  dip  or  strike  beyond  vertical  planes  ' 
drawn  through  side  end  lines,  vein  crossing  opposite  side  lines  ot 

152  D.  S.  230-244,  38  L.  422,  LODISVILLE,  ETC.,  R.  R.  v.  CLARKE. 

SyL  1  (XII,  529).    Wrongful  death  —  Suit  by  heirs. 

Approved  In  Southern  B^l  Tel.  Co.  v.  Casgln,  111  Ga.  GS4,  816, 
86  8.  E.  881.  898,  boldinK  widow  and  children  barred  from  suing 
for  hu&band's  and  father's  death  where  decedent  settled  wltti 
wrongdoer  In  lifetime. 

Syl.  2  (XII,  529).    Wrongful  death  —  Time  for  bringing  actltm. 

Approved  In  Southern  Bell  Tel.  Co.  v.  Caeatn,  111  Ga.  592,  36  S.  H. 
888,  barring  suit  by  widow  and  children  for  injury  to  husband, 
Bve  years  after  Injury  occurred,  where  decedent  settled  with  wrong- 
doer in  lifetime. 

Syl.  3  (XII,  S29).    Wrongful  death  —  Action  —  Damages. 

Approved  in  Hsstlnga  Lumber  Co.  v.  Garland,  lis  Fed.  19, 
holding,  under  New  Hampshire  statutes  and  facts  of  case,  error 
to  submit  to  Jury  issue  of  physical  suffering  as  an  element  of  dam- 
age; Southern  Pac.  Co.  v.  Hall.  100  Fed.  765,  admitting  In  actlMi 
for  personal  Injuries  evidence  showing  plalntlfTs  previous  buslnesft 
or  occupation;  Central  Ry.  Ca  v.  Perkerson,  112  Ga.  926,  38  S.  E. 
36T,  admitting  evidence  In  action  for  homicide  of  railroad  employee, 
proof  of  usual  earnings  within  reasonable  period  prior  to  death. 
152  U.  S.  244-250,  38  L.  428,  DUNLAP  v.  SCHOFIBLD. 

Syl.  1  (XII,  529).    Infringement  —  Proof  required  of  patentee. 

Approved  In  Bradner  Adjustable  Hanger  Co.  v.  Waterbury,  etc, 
Co.,  106  Fed.  736.  holding  complainant  not  barred  from  recovering 
damages,  although  similar  artldes,  differing  however  In  operation, 
were  sold  by  him  without  being  marked  "  patented." 

Distinguished  In  Gimbel  v.  Hogg,  97  Fed.  794,  holding  seller 
buying  infringing  article  In  good  faith  from  manufacturer  and 
reselling  same  not  subject  to  penalty,  although  article  marked  as 
required  by  statute;  Metallic  Extraction  Co.  v.  Brown,  104  Fed. 
354,  denying  upon  appeal  from  decree  awarding  Injunction  and  an- 
tborizlng  accounting,  no  accounting  actually  bad,  any  question  of 
damages  arises. 
152  U.  S.  250-252,  38  L.  428.  CABNE  v.  RDSS. 

Syl.  1  (Xn,  530>.    Appeal  —  Jurisdictional  amount  — Tax  sale. 

Approved  In  Pumell  v.  Page,  128  Fed.  498,  denying  Jurisdiction  to 
restrain  enforcement  of  personal  property  tax  of  $80,  although  coa- 
stltutlng  cloud  on  realty  of  greater  value  than  $2,000. 
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152  D,  S.  252-261,  38  L.  489.  JOHNSON  CO.  T.  WHABTON. 

S7I.  1  (XII,  530).  Jndfrmeut  t>etween  same  pflxties  —  Bes  ad- 
Judloata. 

Approved  in  Mitchell  t.  First  Nat  Baok,  180  U.  8.  481,  45  L.  632. 
21  Sup.  Ct  421,  holdins  decision  ot  State  court  aa  to  vaUdit;  of 
claim  binding  In  Federal  court  in  action  between  same  parties; 
Baldwin  t.  Maryland,  179  U.  8.  222,  45  L.  162,  21  Sup.  Ot  105, 
boldiag  final  JodKinent  In  favor  of  Maryland  as  to  taxes  for  1S93 
and  1S94  bindine  as  to  taxes  tor  1895,  said  taxes  being  within 
terms  of  liUgatloo;  Wilcox,  etc.,  Glbbs  Sewing  Macb.  Go.  r.  Sber- 
bome,  123  Fenl  878,  holding  defendant  barred  from  [heading  In 
second  suit  to  record  subsequent  rojsJties,  contract  terminated  by 
reason  of  invalidity  of  patent;  Ghlsolm  t.  Csines.  121  Fed.  402, 
pnnlshing  for  contempt  one  knowingly  disregarding  decree  of 
Circuit  Court  altbongta  not  a  party  to  suit;  Norton  v.  House  of 
Hercy,  101  Fed.  386,  holding  Kentucky  court's  decision  as  to  in- 
ability of  foreign  corporation  to  take  lands  under  will  binding  in 
conrts  of  another  State  to  recover  lands  tbere  situated. 
152  D.  S.  262-284,  38  L.  434,  UNION  PAC.  BT.  v.  McDONALD. 

Syl.  1  (XII,  531).    Negligence  —  Leaving  slack-pit  unfenced. 

AKtroved  In  Mitchell  v.  Raleigh  Electric  Co.,  128  N.  0.  170,  39 
S.  G.  802,  boJdlng  absence  of  Insulation  on  electric  light  wire  in 
violation  of  ordinance  prima  facie  evidence  of  negligence. 

Distinguished  In  M'Gabe  v.  American  Woolen  Co.,  124  Fed.  28S, 
287,  boldlng  maintenance  of  unguarded  canal  with  precipitous  banks 
in  thickly  settled  portion  of  town  not  negligence  warranting  ra- 
covery  for  death  of  cblld  drowned  therein. 

SyL  2  (XII.  531).    Negligence  — Unfenced  slack-pit  —  Trespasser. 

Approved  m  Kopplekom  v.  Colorado  Cement  Pipe  Co..  16  Colo. 
App.  277,  279,  64  Pac.  1048.  1019,  holding  defendant  liable  for 
Injuries  to  cblld  caused  by  leaving  heavy  pipe  of  large  diameter 
and  short  length  unguarded  In  vacant,  unfenced  lot;  E<dglngton  v. 
Burlington,  etc.,  Ry.,  116  Iowa,  421,  428,  445,  90  N.  W.  99,  101, 
107,  holding  railroad  liable  for  Injuries  to  child  playing  upon  un- 
guarded turntable  in  vacant  lot  near  public  alley;  International, 
etc.,  Hy.  T.  Blcbmond,  28  Tex.  Civ.  524,  67  S.  W.  1036,  holding 
railroad  liable  for  stock  killed  entering  upon  track  through  hole 
In  fence:  dissenting  opinion  In  Ryan  v.  Towar,  128  MIcb.  484,  87 
N.  W.  061,  92  Am.  St.  Bep.  495,  majority  disapproving  rule  and 
faoldlDg  defendant  not  liable  for  injiuies  to  child  playing  with  un- 
used and  unguarded  machinery. 

Denied  in  Smith  v.  Dold  Packing  Co.,  82  Mo.  App.  18,  holding 
lessee  piling  ashes  and  cinders  npon  private  grounds  not  liable 
to  Infant  burnt  while  running  over  ashes  to  reach  some  boys 
swimming;  Lake  Sbote,  etc.,  Ry.  v.  Llidtke,  69  Oblo  SL  398,  69  N.  B. 
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067,  deaflsg  lecovery  where  boy  Blx  rears  of  age  crawled  throngli 
hole  In  fence  and  was  Injured  while  trying  to  touch  passing  train; 
Ann  Arbor  B.  B.  v.  Klnx,  68  Ohio  St  228,  ST  N.  E.  483,  uokUng 
defendant  not  liable  for  Injnrles  to  boy  attracted  to  and  witnessing 
baseball  game,  bank  caTing  In;  Paollng  v.  McKendall,  24  R.  1. 
437,  53  AtL  270,  denying  recovery  against  occnpler  of  private  prem- 
ises by  Infant  allured  npon  Remises  and  bnmt  by  flre  kindled  there. 

SyJ.  3  (XII,  531).   Negligence  on  part  of  Infant 

Approved  In  Tully  v.  P.,  W.  &  B.  R.  R.,  2  Pmnew.  (DeL)  541,  47 
Atl.  1020,  holding  court  erred  directing  verdict  for  defendant; 
whether  plaintiff,  a  boy  eight  years  old,  was  negligent  should  have 
been  submitted;  Bdglngton  v.  Burlington,  etc..  By.,  116  Iowa,  428, 
90  N.  W.  102.  leaving  question  whether  child  seven  years  old  was 
of  sufficient  age  and  Intelligence  to  appreciate  dangers  of  turntable 
to  Jury. 

SyL  4  (Xn,  631).  GontTlbutory  negligence  —  Degree  of  care 
expected. 

Approved  In  Baltimore  ft  Potomac  B.  B.  ▼.  Cumberland,  176 
V.  a.  239,  44  L.  4S1,  20  Sup.  Ct  382,  holding  where  plalntlS  a  boy, 
question  of  contributory  negligence  proper  for  jury;  M'Queen  v. 
Kondelln,  127  Fed.  77,  holding  Instruction  asked  by  defendant 
properly  refused,  where  quallfylDg  clrcnm stances  as  to  boy's  age, 
etc.,  omitted. 

Syl.  5  (XII,  631).    Negligence  — Children— Dnguarded  slack-pit 

Distinguished  In  Marande  v.  Texaa  &  P.  By.  Co.,  102  Fed.  24». 
denying  defendant  negligent  where  employee  In  excitement  turned 
on  hydrant  before  uncoiling  bose;  McGinn  v.  McGormlck,  109  La. 
401,  33  So.  381,  holding  plaintiff  not  guilty  of  contributory  negli- 
gence in  falling  to  give  proper  signal,  collision  Imminent;  Ktlpatrick 
V.  Grand  Trunk  By.,  74  Vt  303,  93  Am.  St  Bep.  898,  52  AtL  53U, 
holding  guestlfm  of  employee's  contributory  negligence  In  falling 
to  act  In  emergency  In  way  to  prevent  injury  one  for  Jury.  See 
note,  92  Am.  St  Bep.  495. 

Syl.    7    (XII,    631).    Negligence  —  Nonperformance    of    statutory 

Approved  In  Kllpntrlck  v.  Grand  Trunk  Ry.,  74  Vt  2S8,  93  Am. 
St  Bep.  892.  62  AU.  634.  holding  employee,  using  side  ladder  of 
freight  car  maintained  In  violation  of  statute,  does  not  assume 
risk  of  Injuries  caused  by  location  thereof;  Norfolk  Ry.  v.  Corletto, 
100  Va.  369.  41  S.  E.  741,  holding  violation  of  statute  and  mu- 
nicipal ordinances,  regulating  epeed  of  trains,  is  evidence  of  negli- 
gence In  suit  by  Injured  person. 
Syl.  8  (XII,  532).  Negligence  —  Court  directing  verdict 
Ap|)roved  In  Toledo  Brewing,  etc.,  Co.  v.  Bosch,  101  Fed.  532, 
holding  court  property  Instructed  Jury  that  the  right  to  recover 
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was  established,  do  dispute  existing  ss  to  defendant's  failure  to 
rnrniBb  eate  atvIlAOces;  Stowell  t.  Erie  B.  R.  C<y,  SB  Fed.  B23, 
boldlDK  plaintiff  precinded  from  recovering  wbere  he  drove  apon 
track  immedlatelr  after  train  passed  without  waiting  to  tee  It 
train  waa  approaching  from  opposite  dlrectl<m. 


S7L  1  {Xll,  532).    Bailroad's  anthcMlty  to  adopt  eligible  route. 

Approved  In  Southern  Pac  B.  B.  Co.  v.  United  SUtes,  109  Fed. 
925,  holding  grant  authorlElng  construction  of  road  as  near  as 
possible  to  the  thirtj-aecond  parallel  of  north  latitude  did  not 
authorize  constructloa  near  thirtr-fourth  parallel. 

S7I.  3  (XEI,  683).    Bailroads  — Graut  of  land. 

Approved  in  Hewitt  v.  Schultz,  180  U.  8.  140,  46  L.  4S8,  21  Sup. 
Ct  311,  holding  until  valid  selection  made  by  grantee  of  laaiSs 
within  Indemnity  limits,  lands  remain  open  to  dlepodltlon  of  Uniteo 
States;  United  States  v.  Oregon,  etc.,  B.  E.  Co,  176  U.  S.  43,  44  L. 
365,  20  Sup.  Ct  2B6,  holding  lends  embraced  within  grant  to 
Northern  Paclflc  properly  patented  to  Oregon  company,  line  of 
former  company  not  definitely  fixed. 

Syl.  5  (XII,  533).     Public  lands  granted  to  Oregon  Central. 

Approved  In  Nelson  v.  North  Pass  By.  Co.,  188  U.  S.  US,  23 
Sup.  Ct  305.  47  L.  410  (dissenting  opinion,  188  U.  5.  151,  23  Sup. 
Ct  318,47  L.  423). protecting  tiomestead  settler  ocL-upyiiig  lands  aCte- 
grant  but  before  definite  location  made;  Ualted  States  »,  Oregon, 
etc..  R.  R.  Co.,  170  U.  S.  41,  44  L.  3&4,  20  Sup.  Ct  2G5,  holding  lands 
embraced  In  grant  to  Northern  Pacific  properly  patented  to  Oregon 
company,  line  of  former  company  not  deQnItely  fixed. 
152  U.  S.  301-317,  38  L.  450,  KBOKUK,  ETC,  R.  B.  v.  MISSOURI. 

Syl.  2  (Xll,  533).    Corporations  —  Effect  of  consolidation. 

See  notes.  89  Am.  St  Rep.  GOO,  616. 

Syl.  3  (XII,  534).    Taxation  —  Exemption  never  presumed. 

Approved  in  Adams  v.  Tomblgbee  MUls,  78  Miss.  C87,  29  80.  472, 
taxing,  under  act  18S2  exempting  factories  from  taxation,  excess 
valuation  of  capital  stock  over  amount  Invested  In  property,  Hee 
note,  89  Am.  St  Rep.  620. 

Syl.    4    (XII,    534).      Corporations — Consolidation  —  New    stock 

Approved  in  Winn  v.  Wabash  It  H.  Co.,  118  Fed.  5S,  60.  denying 
consolidated  company  right  to  remove  suit  on  ground  of  citizenship, 
plaintiff  and  one  of  consolidating  companies  citizens  of  same  State; 
St  Louis,  etc..  By.  v.  Miller  Co,,  CT  Ark.  503,  55  S.  W.  928,  hoWing 
consolidated  road  limited  by  statute  to  right  of  way  not  exceeding 
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100  feet  In  width;  Sena  r.  Levy,  111  Kj.  326,  63  8.  W.  778,  hold- 
ing amending  articles  under  new  law  In  effect  a.  reorganization 
thereunder,  subjecting  stockholders  to  douhle  liability  to  creditors. 

DlsUngnlBhed  In  State  v.  K  &  W.  Ry.,  153  Mo.  171,  77  Am.  St. 
Hep.  713,  54  S.  W.  562,  holding  refundlug  bonds  Issued  by  county 
tor  purpose  of  taking  up  other  bonds  ore  privileged  to  sajne  eiemp' 
tlons  from  taxation  aa  attached  to  original  bonds. 

Syl.  5  (XII,  534).  Corporations  —  ConsolldaUon  —  Exemption 
from  taxation. 

Approved  in  Yazoo  &  &I.  V.  R.  R.  Go.  v.  Adams,  180  U.  S.  21,  45 
L.  407,  21  Sup.  Ct.  247,  holding  companies  consolidating,  lasulng 
new  stock  and  taking  new  name  subject  to  exUtlng  law  regardless 
of  exemptions  enjoyed  by  either.    See  note,  80  Am.  St.  Bep.  634. 

Sfl.  7  (XII,  535).  Res  adjudicata  —  l^xes  —  Judgment  for  par- 
tlcDlar  year. 

Approved  In  Bancroft  v.  Wicomico  County  Comrs.,  121  Fed.  875. 
holding  decree  determining  liability  of  company  to  taxation  not 
res  Judicata  as  against  mortgage  bondholder;  Union,  etc.  Batik 
V.  Memphis,  111  Fed.  S70,  holding  State  court's  Judgment  la  favor 
of  validity  of  exemption  of  corporation  for  taxes  of  previous  years 
not  res  adjudicata  la  Federal  court  as  to  taxes  for  subsequent 
yeara;  Mercantile  Nat  Bank  v.  Lander,  109  Fed.  24,  holding  decree 
enjoining  collection  of  taxes  levied  In  one  year  not  an  adjudication 
of  complainant's  liability  for  similar  taxes  In  subsequent  year; 
Newport,  etc.  v.  Commonwealth,  106  Ky.  450,  461,  51  S.  W.  434, 
holding  adjudication  from  taxation  for  one  year  not  a  bar  to  ac- 
tion for  taxes  for  subsequent  years,  adjudication  not  resulting  from 
contract  exempting  defendant 

Modified  In  Kansas  City,  etc..  Park  v.  Kansas,  174  Mo.  43S,  74 
8.  W.  982,  holding  Judgment  holding  property  ex^npt  from  tax- 
ation for  previous  years  a  bar  to  subsequent  suits  where  no  change 
has  taken  place  as  to  law  or  facts,  otherwise  not 

Syl.  8  (XII,  635).    Res  adjudicata— Points  actually  decided. 

Distinguished  In  Newport,  etc.  v.  Commonwealth,  106  Ky.  445, 
50  S,  W.  848,  holding  adjudication  from  taxation  for  one  year  not 
a  bar  to  action  for  taxes  for  subsequent  years,  adjudication  not 
resulting  from  contract 

SyL  g  (XII,  S35).    Estoppel  must  be  mutual. 

Approved  In  Yazoo,  etc.,  R.  R.  Co.  v.  Adams,  81  Miss.  122,  32 
So.  948,  holding  State  not  estopped  by  court's  erroneous  decision, 
holding  charter  exemptions  valid  when  rendered  after  pr(q)erty 
acquired. 

(XII,  533).     Miscellaneous. 

Cited  in  Corporation  Com.  v.  Seaboard,  etc..  System,  127  N.  C. 
285,  37  S.  B.  267,  to  point  that  corporation  to  take  advantage  of 
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charter  as  a  defense  most  apeclflcallf  plead  It,  charter  being  & 

private  atatnte. 

152  n.  S.  317-327.    Not  dted. 

152  D.  S.  327-346,  38  L.  4S3,  DOWBLL  r.  APPLEGATB. 

Syl.  2  (XII,  536).  JndgmentB  —  Cotlateral  attack  —  Jurisdiction 
not  appearing. 

Approved  In  Hang  v.  Great  Northern  By.  Co.,  102  Fenl  76,  de- 
oyiug  Judgment,  Bltbongh  record  falls  to  show  proper  citizenship, 
open  to  collateral  attack  bj  part;  thereto. 

SyL  8  (XII,  636).  Circuit  Court  Judgments  — Concluslre  until 
reversed. 

Approved  In  In  re  Ives,  111  Fed.  407,  refusing  to  entertain  peti- 
tion, to  set  aside  sdjudlcatloa,  filed  aereral  terms  aXter  adjudica- 
tion; Thayer  v.  Kansas  Loan  &  Trust  Co.,  100  Fed.  904,  refusing  to 
determine  whether  State  court  erred  as  to  priority  of  Hen,  plalntllT 
falling  to  secure  reversal  of  Judgment 

SyL  4  (XII,  536).    Judgments  —  Bes  Judicata  as  to  wbat  matters. 

Approved  in  National  Foundry  &  Pipe  Works  v.  Oconto  City  W. 
Supply  Co..  ISS  U.  S.  237,  46  L.  171,  22  Sup.  Ct  120.  holding  validity 
of  title  having  been  established,  all  other  grounds,  other  than 
ground  presented  to  establish  Invalidity,  waived;  Sweeney  v.  Hau- 
ley,  126  Fed.  101.  and  Hanley  v.  Beatty,  117  Fed.  67,  both  holdlnj 
defendants  barred  from  asserting  ownership  In  ore  on  ground  that 
vein  bad  apex  la  other  property;  such  claim  If  true  should  have 
been  set  up  in  prior  suit;  Glencore  Granite  Co.  v.  City  Trust,  etc., 
Co.,  114  Fed.  980,  holding  decree  against  corporation  due  to  taHure 
to  show  right  to  sue  In  State  bar  to  action  In  Federal  court  al- 
though such  evidence  Introduced;  Union  Savings  &  L.  Assn.  v. 
Byrne,  114  Fed.  834.  holdhig  suit  to  quiet  title  a  bar  to  subsequent 
suit  regardless  of  whether  grounds  relied  upon  Id  second  suit  were 
presented  In  former;  Manhattan  Trust  Co.  t.  Trust  Co.  of  North 
America,  107  Fed.  333,  holding  decree  conclusive  against  subse- 
quent petition,  claim  made  being  same  In  both  proceedings. 
1S2  U.  S.  346-365,  38  L.  470,  WESTERN  NAT.  BANE  V.  AKU' 
STEONQ. 

SyL  1  (XII,  536).    Banks  -^  Officers'  authority  to  borrow. 

Approved  In  First  Nat  Bauk  t.  Michigan  City  Bank,  8  N.  Dak. 
611,  612,  80  N.  W.  768,  holding  defendant  not  liable  for  money 
paid  by  plalntltl  on  forged  notes  upon  cashier's  promise  to  pay 
notes,  when  due. 

SyL  2  (Xn,  537).    National  backs— Power  to  borrow. 

Approved  In  First  Nat  Bank  v.  American  Nat  Bank,  173  Mo. 
162,  72  S.  W.  1062,  allowing  defense  itf  ultra  vires  In  suit  against 
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oatlonal  bank  npon  contract  to  pay  draft  drawn  upon  one  or  Ita 
Gustomets. 

SyL  8  (XII,  537).  Bank  loaning  to  other  banks  —  OfBcefi  au- 
thority. 

Dlstingnlahed  In  Aldrich  «.  Cbemlcal  Nat.  Bank,  176  U.  S.  622, 
44  L.  813,  20  Sup.  Ct  BOO,  holding  bank  nalng  money  fraudulently 
obtained  by  vice-president  liable  to  bank  loaning  eame. 

Syl.  6  (XII,  538).  Corporatlona  —  Officer's  unauthorised  act  — 
Uablllty. 

Approved  In  BuUard  t.  De  Groff,  50  Nebr.  790,  82  N.  W.  6,  holding 
ratification  of  unauthorized  acts  of  agent  to  be  efficacious  must  be 
done  by  person  having  power  In  first  Instance. 

Syl.  7  (Xn,  SSS).    Banks  —  Officer's  unauthorized  acta  —  Liablll^. 

Approved  In  Sturdevant  v.  Farmers'  &  Mer.  Bank,  62  Nebr.  47S, 
478,  477,  87  N.  W.  1G8,  denying  bank  estopped  by  reason  of  silence 
of  part  of  officers  or  by  retention  of  Indemnity  bond,  cashier's  act 
unknown  to  principal  officers. 
152  D.  S.  355-362,  38  L.  474,  ISRAEL  T.  ARTHUR. 

Syl.  4  (XII,   53»).     Supreme  Court— State  court's  dedslonB  — 


Approved  In  Bement  v.  National  Harrow  Co.,  186  U.  8.  83,  46 
L.  1066,  '22  Sup.  CL  752.  refusing  to  review  findings  of  fact  made 
by  State  court  In  suit  tn  equity. 
152  D.  S.  363-388.      Not  clted- 
152  U.  S.  3G8-373,  3S  L.  482,  MADDOCE  v.  MAGONB. 

Syl.  1  (XII,  539).    Customs  —  Commercial  usage. 

Approved  in  Nordllnger  v.  United  States,  115  Fed.  830,  holding 
leghorn  citron  commerdally  designated  and  classified  by  Import- 
ers and  wholesale  dealers  as  dried  fruit  properly  placed  In  free 
list  Oi  fruits,  green,  ripe  or  dried;  Woolworth  v.  United  States,  113. 
Fed.  1008.  holding  testimony  of  employees  of  importing  retall-bouse 
Insudcent  to  warrant  finding  that  Imports,  otherwise  not  toys,  are 
commercially  such. 

Distinguished  In  United  States  v.  Nordllnger,  121  Fed.  692,  6S3. 
reversing  Circuit  Court,  115  Fed.  830.  and  holding  leghorn  citron 
included  In  Hat  of  "  fruits  preserved  In  sugar,"  trade  meaning  not 
excluding. 
152  U.  S.  373-377.  38  L.  484,  BERBECKER  v.  ROBERTSON. 

Sjl.  3  (XII,  539).    Customs  —  Commercial  usage  of  words. 

.A^pproved  In  United  States  v.  Nordllnger,  121  Fed.  693,  holding 
leghorn  citron,  dutiable  na  "  fruit  preserved  In  sugar,"  trade  mean- 
ing not  excluding  from  sucb  dasalBcatlon. 
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152  D.  8.  377-€84,  38  L.  485,  DUNCAN  t.  UISSOURI. 

8yL  2  (XII,  540),  ConatltutloiiBl  guBrantees — Due  [oroGesa  aod 
equal  protection. 

Approved  In  Oonnotly  v.  Union  Sewer  Pipe  Co..  1S4  U.  S.  660,  40 
Lk  690,  22  Sup.  Ot  439,  declaring  nncouBtitutional  act  permlttinK 
agrlcoltUTBllets  and  live  Btocli  raisers  to  do  acts  made  criminal  for 
otbers  to  doi  Clerk  y.  Kansas  Gitf,  176  U.  8.  119,  44  L.  S97,  20  Sup. 
Ct  286,  sustaining  statute  permitting  cities  by  ordinance  to  annex 
lands  wben  same  not  used  for  agricultural  purposes;  Union  Do. 
Kat.  Bank  r.  Ozan  Lumber  Co.,  127  Fed.  211,  declaring  State  t&w 
void,  requiring  negotiable  iuetruments  taken  In  payment  of  patented 
macblne  to  espress  cousidenition  on  face  exempting  mercbauts 
selling  same  In  course  of  business;  Dasteirlgnes  t.  United  States, 
122  Fed.  36,  snstalnli^  rules  of  secretary  of  interior  problbltlng 
abeep  from  pasturing  upon  Stanislaus  forest  reso^atltm;  Parka  y. 
State,  159  Ind.  217,  64  N.  E.  866,  boldlng  prlrllegee  and  immunities 
clause  bas  no  application  to  denial  of  light  to  practice  medicine 
without  a  license:  Indiana,  etc..  Gas  Co.  t.  State,  158  Ind.  620,  63 
N.  B.  220,  holding  gas  company  not  autborlzed  under  town  ordi- 
nance permitting  "  Qat  rate "  or  specific  charge  per  1,000  feet,  to 
charge  single  person  a  meter  rate  substantially  higher  than  Oat  rate; 
Andrus  t.  Insurance  Assn.,  168  Mo.  163,  67  8.  W.  586,  boldlng 
practice  of  admitting  proof  ot  waiver  of  terms  of  insurance  policy 
without  special  plea  not  denying  Insurance  companies  eqoal  pro- 
tection of  laws;  Standard  OH  Co.  v.  Spartanburg,  66  S.  C.  44,  44 
S.  E.  379,  declaring  ordinance  requiring  dealers  In  oits  to  pay  license 
tax  uoconstltutlonal  on  ground  olasslficatlon  unreasonable;  Pinney 
T,  Provident  L.,  etc.,  Co.,  106  Wis.  401,  82  N.  W.  310,  declaring  stat- 
ute void  permitting  service  of  process  upon  domestic  private  cor- 
porations by  leaving  copy  with  register  of  deeds. 

Distinguished  in  American  Sugar  ReQnlng  Co.  v.  LoulaiauA,  179 
U.  8.  %,  45  L.  105,  21  Sup.  Ct  46,  upholding  State  statute  imposing 
license  tax  upon  business  of  refining  sugar  and  molasses  although 
exempting  planters  and  farmers  refining  their  own  sugar  and 
molasses. 

Byl.  3  (XII,  640).    Ex  post  facto  laws  —  Procedure. 

Amtroved  In  Mallett  v.  North  Carolina,  181  U.  S.  597,  46  II  1019, 
21  8up.  Ct.  733,  holding  act  giving  State  right  to  appeal  from 
Sup^ot  to  Supreme  Court  not  an  ex  post  facto  law. 

Syl.  4  (XII,  640).    Bx  post  facto  law  defined. 

Apiwoved  In  State  v.  Kyle,  166  Mo.  306,  65  S.  W.  768,  bolding 
amendment  to  State  Constitution  making  Indictment  and  Informa- 
tion concurrent  remedies  In  prosecution  of  felonies  not  ex  post 
facto. 
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SjL  6  (Xn,  Ml).    Courti  —  Federal  qaestlon  claimed  after  Jndg- 

Approved  in  Layton  y.  Ulssonii,  187  U.  8.  360,  23  Sup.  CL  138, 
47  L.  216,  recusing  to  revtew  Qnal  Judgment  of  State  court  where 
State  court  m^ely  refuses  to  pass  on  question  because  not  raised  Id 
trial  court 

(XII,  MO).    Miscellaneous. 

Cited  In  National  Surety  Co.  v.  McCormtck,  186  U.  B.  481,  16  L. 
1260,  22  Sup.  Ct  945,  diBmlssIng  for  want  of  Jurisdiction  upon 
autborlty  of  [Hinclpal  case. 
152  n.  8.  381-398,  38  L.  488,  UNITED  STATES  T.  ALOBB. 

SyL  2  (XII,  Sll).  Statutes  —  Contemporary  practical  construc- 
tion. 

Approved  m  Falrbank  v.  United  States,  181  TJ,  S.  808,  310,  15  L. 
87S,  21  Sup.  Ct.  6S8.  SESS,  holding  stamp  tax  on  forelga  bill  of  lad- 
Ins  In  effect  a  tax  on  articles. 

152  U.  S.  398-105,  38  U  ISfi,  MUBFHT  t.  PASKEB. 

Syl.  1  (XII,  511).    Ejectment  wben  maintainable  In  FmnsylTanla. 

Approved  In  Oliver  v.  Clarke,  106  Fed.  403,  following  State  court 
and  holding  deed  of  land  therein  expressly  reserving  a  vendor's  lien 
not  vesting  legal  title  la  vendee, 

Syl.  3  (XII,  541).  Property  sold  for  taxes  —  Prior  tax  sale. 

Approved  In  Feltz  v.  Coal  Co.,  203  Pa.  St  16T,  62  AU.  84,  holding 
title  acquired  by  county,  buying  lands  at  tax  sale,  lost  by  sale 
thereof  for  nonpayment  of  county  taxes. 

162   U.    S.   405-411,    38   L..   4d3,   CORINNE    MILL,    ETTG.,    CO.    v. 
TOPONCE. 

Syl.  1  (XII,  642).  Ck>rporaUons  — Vice-president  — Additlonsl 
duties  —  Gompensatltm. 

Approved  In  Bagley  v.  Carthage,  etc..  R.  R.,  165  N.  T.  182,  68 
N.  E.  896,  holding  president  and  director  of  company  rendnlng 
services  outside  of  offlclal  duties  upon  promise  of  compensation  by 
directors  Is  entitled  to  such  compensation;  Lowe  r.  Blng,  106 
Wis.  655,  82  N.  W.  571,  holding  prc^dent  of  bank  acting  as  attorney 
raitltled  to  compensation  for  extra  services  upon  implied  contract. 
152  U.  S.  412-^26,  88  L.  495,  HALSTBAD  T.  GRINNAN. 

Syl.  1  (XII.  542).    Equity  —  Effect  of  laches  —  ClrcumsUncea. 

ApiH^ved  In  London,  etc..  Bank  v.  Hort«i,  126  Fed.  601,  sus- 
taining action  by  mtvtgagee  to  enforce  mortgage,  delay  chargeable 
to  parties  not  exceeding  six  years  and  defendants  as  much  In  fault 
as  plaintiff;  Gunnison  v.  Chicago,  etc.,  Ry.  Co.,  117  Fed.  616,  bai^ 
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ring  trustee  and  boDdholders  under  mortgage  from  maJntafailnx  Bnit, 
where  no  action  taken  (or  more  tban  twenty  years. 

Byh  2  (XII,  S42}.  EgultT  —  Laches  —  Failure  to  aif orce  nn- 
buowD  rights. 

Approved  In  Ritchie  v.  Sayers,  100  Fed.  S37.  BDBtalnlag  bttl  to  set 
osMe  conveyance  on  ground  of  laches,  where  bill  flxes  time  of  dis- 
covery of  fact]  entitling  plaintiffs  to  recover  and  alleges  necessary 
«t-^  ta'-e^  thereafter. 

1&2  U.  S.  425-436,  38  L.  GOO,  MORQAN  ENVELOPE  GO.  v.  ALBANY 
PERFORATEID,  ETC.,  PAPER  C». 

SyL  1  (XII,  54^.     Patentee  acquiescing  is  rejection  of  claim. 

Awiroved  in  HubbeU  v.  United  States,  178  U.  8.  84.  45  L.  99,  21 
Sup.  Ct  27,  28,  holding  patentee  accepting  patent  with  narrower 
claim  cannot  claim  part  rejected  or  dlacloaed  by  prior  devices; 
Safety  Oiler  Co.  v.  Bcovil  Mfg.  Co.,  110  Fed.  205,  construli^  patent 
issued  on  amended  awJlcatloo,  by  limitation  inserted  In  applica- 
tion for  patent  by  amendment  after  rejection;  Pelfer  v.  Brown  & 
Co..  106  Fed.  MO,  holding  patent  for  Improvement  In  metallurgical 
furnaces  limited  to  particular  method  employed,  not  Infringed  by 
different  >  method  to  accomplish  same  result;  Lepper  v.  Randall, 
105  Fed.  B77,  holding  patent  for  Improvement  In  ham-bolUng 
wrappers  not  Infringed  by  wrapper  having  fastenlngB  of  straps  ana 
buckles,  Instead  of  lacing  cord;  Belneke  v.  Dlxon-Wooda  Co.,  lOli 
Fed.  353,  holding  patent  covering  construction  where  asbestos  is 
attached  to  burning  surface  In  bunches  not  Infringed  by  construc- 
tion where  continuous  strips  of  ashestos  are  cemented  on  burning 
surface;  Irwin  v.  Hasselman,  97  Fed.  96S,  holding  appellant  ac- 
quiescing In  rejection  and  filing  substituted  claim  estopped  from 
claiming  particular  feature  rejected  although  Included  aa  element 
ot  substituted  claim. 

Limited  Id  National  Hollow,  etc.,  Co.  v.  Interchangeable,  etc., 
Co..  106  Fed.  "14,  holding  only  limitation  Imposed  upon  patentee's 
-  second  claim  by  rejection  of  original  was  to  eatop  patentee  from 
claiming  devices  disclosed  in  examiner's  references. 

Syl.  3  (XIl,  543).    Purchaser  of  patented  article  —  Power  over. 

Approved  In  Goodyear  Shoe,  etc..  Ca  v.  Jackson,  112  Fed.  149, 
150.  holding  patent  for  combination  of  mechanism  tor  sewing 
machine  not  infringed  by  purchasers'  reconstructing  one  or  more 
elements  when  worn  out 

Distinguished  In  National  Phonograph  Co.  v.  Fletcher,  117  Fed. 
153,  holding  person  guilty  of  Infringement,  securing  patented  ma- 
chine from  dealers,  reconstructs  same  BubstltnUng  new  parts  and 
returns  machine  to  be  sold  as  that  of  patentee. 
152  V.  S.  436-443.     Not  cited. 
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.  KANSAS  OITZ, 

Sfl.  3  (XII,  644).  Deeds  —  Condition  tnbsequent — BercsUns 
title. 

See  note.  79  Am.  St  Rep.  768. 
152  U.  S.  454-472.  38  L.  511,  TENNESSEE  t.  UNION,  ETC.,  BANK 

SyL  1  (XII,  644).  Circuit  Conrt  —  JnrlBdlcdon  —  redo^  que»- 
tlon. 

Approved  In  Bankers',  etc.,  Ca  v.  Minnesota,  etc,  By.,  192  U.  S.  881, 
24  Sup.  Ct  328,  holding  in  action  by  cldzen  of  one  State  against  tall- 
road,  citizen  of  anotiher  State,  fact  relatlou  of  railroad  to  goverft- 
ment  luToIved  did  not  put  In  controreray  Constitution  or  any  law 
of  United  States;  Vicksbnrg  Water-Works  Co.  v.  Vlcksbnrg.  186  U. 
S.  08.  46  L.  810,  22  Sup.  Ct  686,  holding  Circuit  Court  had  juris- 
diction of  bin  seeking  to  restrain  city  under  subsequent  leglalatlcm 
from  Impairing  contract  rights  of  water  Mmipany  to  eumly  ctty 
with  watm  Western  Union  Tel.  Co,  v.  Ann  Arbor  B.  B„  178  U. 
S.  242,  44  L.  1064,  20  8np.  Ct  869,  remanding  cause,  bill  seeklny 
to  compel  railroad  to  permit  maintenance  of  telegraph  line,  aucti 
right  not  existing  independent  of  contract;  Houston  &  Texas  Cent 
R.  R.  Co.  V.  Texas,  177  U.  8.  78,  44  L.  080.  20  Sup.  Ct  548,  heading 
Federal  charactw  of  suit  not  establlHhed  where  reply  to  defenie 
Interposed  alone  sets  np  matters  of  Federal  nature;  South  Can>- 
lina  V.  Tirglnla-Carolina.  etc.,  Co..  117  Fed.  729,  holding  acdon 
by  State  to  subject  foreign  corporation  to  State  penalties  not  r«- 
moTAble  where  neither  complaint  or  statute  refers  to  laws  or  Coi- 
sdtutlon  of  United  States;  Central  Ohio  R.  B.  Co.  t.  Mahoney 
114  Fed.  734,  holding  action  against  leasiw  and  receiver  of  lessee 
of  railroad  Improperly  removed  on  petition  of  receiver  alone, 
plaintllTs  petition  presenting  a  Joint  and  not  separable  controversy; 
Peabody,  etc.,  Mln.  Co.  v.  Gold  HUl  MIn.  Co.,  Ill  Fed.  S22,  deny- 
ing jurisdiction  bill  seeking  to  establish  Federal  question  by  set- 
ting forth  contention  probably  raised  by  answer;  Mayo  v.  Dockery, 
108  Fed.  898,  holding  action  against  United  States  marshal  In 
State  court  for  trover  not  removable,  complaint  not  declaring  de- 
fendant a  United  States  marshal  or  act  done  In  offlclal  capacity; 
Balya  Market  Cb.  v.  Armour,  102  Fed.  537,  holding  on  motion  for 
rehearing  canse  of  removal  does  not  exist  because  defendant  claims 
State  statute  confers  jurisdiction  over  nonresidents  by  service  on 
agent;  Aultman  &  Taylor  Co.  v.  Bumfleld,  102  Fed,  15,  dismissing 
bill  seeking  to  enjoin  State  treasurer  from  proceeding  in  State 
court  to  recover  back  assessment  on  ground  State  statute  In 
conflict  with  nidted  States  Constitution;  Broadway  Ins.  Oo.  v. 
Chicago,  etc..  By.  Co.,  101  Fed.  510,  remanding  to  State  court 
where  suggestion  of  constitutional  question  made  only  in  petition 
for  removal  and  answer;  Shields  v.  Boardman,  98  Fed.  455,  hold- 
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ing  petiUon  In  State  conrt  based  tipon  State  statute,  cballenged 
bjr  4efeiidant  bj  demurrer  upon  Federal  gTonnda,  not  dlsclodnc  caw 
removable  br  defendant;  Yazoo,  etc.,  R.  B.  Co.  t.  Adama,  SI  Miss. 
100.  32  So.  EW),  denying  remoral  of  eqaltable  suit  to  subject  prop- 
erty to  State  taxes,  although  inferable  from  complaint  tbat  defenses 
involrlTiK  Fedo-al  queetionB  may  be  made;  Debnam  v.  Boutbern, 
etc..  Tel.  Co.,  ne  N.  C.  8S7,  36  S.  B.  271,  holding  under  act  prorld- 
Ing  for  foreign  corporations  becoming  domestic  a  corponiUoti  com- 
plying  with  act  not  entitled  to  remove  suit  In  State  court  to  Fed- 
eral courts;  State  v.  Frost  113  Wis.  648,  89  N.  W.  6J9,  holding 
informatloD  presenting  fw  determination  powers  and  duties  of 
receiver  and  special  master  ot  Federal  court  presented  Federal 
question. 

Umlted  in  Winters  v.  Drake,  102  Fed.  546.  547,  648,  bold- 
lug  plaintiff  cannot  prevent  removal  of  suit  against  receiver  of 
Federal  court  by  omitting  to  specify  conrt  defendant  receiver  of. 

DlsUngulelied  is  Spencer  v.  Dupian  Silk  Co.,  191  U.  S.  528,  hold- 
ing removal  absolute  where  trustee  In  banfamptcy  commences  ac- 
tion In  Pennsylvania  State  court  against  defendant,  a  citizen  of 
New  lorh,  although  declaration  set  fcxth  no  Federal  qaestlon; 
Riverside  &  A.  Hy.  Co.  v.  HlversWe,  118  Fed.  742,  holdtag  blU 
aufflclent  for  Jurisdictional  purposes  alleging  In  good  faith  exlB^ 
eace  of  contract  and  Impairment  thereof  by  State  In  violation  ot 
Constitution. 

Syl.  2  (Xll,  545).    Federal  courts  —  Removal. 

Approved  In  Gableman  v.  Peoria,  etc.,  R.  R.  Co.,  179  TJ.  S.  ^, 
45  L.  224.  21  Sop.  Ct.  174,  holding  receiver  of  State  corp(»atlon 
appointed  Federal  court  not  entitled  to  remove  suit  on  sole  ground 
of  Federal  court  appointment;  WeWon  v.  Frltzlen,  128  Fed.  613. 
remanding  action  brought  by  mortgagee  against  mortgagors  and 
their  creditors  to  foreclose  mcKtgage,  action  removed  by  nonresi- 
dent mortgage  creditor  ot  codefendant  mortgagor  on  ground  of 
local  prejudice;  Mantgault  v.  8.  M.  Ward,  etc..  Co..  12S  Fed.  Til. 
sustaining  Jurisdiction  where  bill  alleges  act  of  legislature  under 
which  defendants  are  proceeding  Is  In  vltdatlou  of  United  States 
ConsUtutlw;  Kentucky  v.  Chicago,  etc..  By.  Co..  123  Fed.  458,  hold- 
ing action  by  State  to  enforce  tax  Imposed  by  State  statute  not 
removable,  although  petition  demurrable  for  reasons  found  In 
Federal  Constitution;  Foulk  v.  Gray.  120  Fed.  182.  163,  holding 
suit  brought  in  State  where  neither  party  resides  Is  not  remov- 
able to  Federal  court  on  ground  of  diversity  of  citizenship;  Eddy 
V.  C&saa.  118  Fed.  384,  holding  suit  by  United  States  cltlz^ 
against  t<M'elgn  citizen  residing  In  State  where  suit  brought  is 
not  removable;  Virginia,  etc..  Chemical  Co.  v.  Sundry  Jns.  Cos.. 
lOS  Fed.  454,  holding  action  b;  B.,  Virginia  corpwatlon.  against 
corporation  of  anothH'  State  upon  policy  Issued  to  A.,  loss  payable 
Vol.  111  —  30 
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to  A.  (r  B.,  as  Interest  appears,  FNuovable,  dtlzensbtp  ot  A.  not 
appearing;  Whftworth  y.  Illtnols  Gent  R.  R.  Co..  107  Fed.  560, 
flenylng  plalntHTs  motion  to  remand  on  f^nnd  neither  plaintiff  nor 
defendant  a  resident  of  State  wbere  snlt  brought;  Terre  Haute  t. 
ETansTllle,  etc.,  R.  R.,  lOG  Fed.  5W,  remiandlng  ccmdemnatlon  pro- 
ceedings where  no  sncli  dlveraity  of  cltlsenshjp  exists  as  to  con- 
fer original  jurisdiction;  U'Kown  v.  Kansas  &  L.  Coal  Go.,  lOS 
Fed.  658,  denjing  rigbt  of  i^alntlff  to  remove  suit  commeoced  In 
State  b7  reason  of  counterclaim  pleaded  by  defendant;  Duff  v. 
Hlldreth,  163  Maas.  441,  07  N.  B.  857,  sustaining  removal  at  suit 
In  equity  by  proprietor  of  nupatcmted  macblne  for  violation  of 
rlgbtB,  petition  contatnlsg  averment  that  matter  in  controversy 
exceeds  $2,000;  Adams  v.  Railroad.  77  Miss.  316,  28  So.  956,  deny- 
ing petition  to  remove  where  application  not  made  before  plea  due 
under  laws  and  practices  of  State. 

Distinguished  in  Pepper  v.  Rogers,  128  Fed.  991,  allowing  defend- 
ant, a  resident  of  New  York,  to  remove  suit  brought  against  bim 
by  Federal  receiver  In  Massachusetts  State  court;  Union  Terminal 
Ry.  Co.  V.  Chicago,  B.  &  Q.  R.  R.  Co.,  119  Fed.  214,  holding  con- 
demnation proceedings,  under  Missouri  statute,  removable  by  nm- 
resident  defendant,  although  plaintiff  could  not  have  Instituted 
suit  owing  to  limitations  of  State  statute;  Myers  v.  Cblcago  &  N. 
W.  By.  Co.,  118  Iowa,  322.  91  N.  W.  1080,  boldliig  condemnation 
proceedings  removable  to  FederaJ  court  where  amonut  involved  ex- 
ceeds $2,000. 

Syl.  3  (Xir,  546).    Federal  courts  —  Jurisdiction  —  Judiciary  acts. 

Approved  In  Gableman  v.  Peoria,  etc.,  R.  B.  Co.,  179  U.  S.  337, 
45  L.  222,  21  Sup.  CL  172.  holding  receiver  appointed  by  Federal 
court  of  State  corporation  not  entitled  to  remove  when  sued  In 
State  court;  McDonnell  v.  Jordan,  178  U.  S.  238,  44  L.  1062.  20 
Sup.  Ot  888,  remanding  where  application  to  remove  not  filed  t>efore 
or  at  term  at  which  cause  could  first  be  tried;  Myers  v.  Chicago 
&  N.  W,  By.  Co.,  118  Iowa,  318.  319.  91  N.  W.  1078.  holding  con- 
demnation proceedings  removable  to  Federal  court  where  amount 
Inrolved  exceeds  $2,000;  Thompson  v.  Southern  Ry.,  130  N.  C 
142.  41  S.  E.  10,  holding  petition  for  removal  insufficient,  merely 
alleging  petitioner  Is  a  corporation  originally  created  under  lawa 
of  another  State. 

Syl.  4  (XII,  546),    Receivers  appointed  by  Federal  court  —  Suit 

Approved  lu  Mairs  v.  Felton,  102  Fed.  776,  denying  removal 
by  receiver  appointed  by  Federal  court  of  snlt  In  which  receiver 
jiroperly  Joined  with  codefendant,  having  no  right  of  removal,  con- 
troversy Joint 

Syl.  5  (XII,  546).    Circuit  Court  — JurlBdlctlon  — Plaintiffs  aver^ 

Approved  In  Banlters'.  etc.,  Co.  v.  Sllnnesota,  etc,  Ry..  102  D. 
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S.  3S3,  21  Snp.  Ct  320,  holding  where  cause  of  action  not  referable 
to  United  States  laws  or  depending  upon  fact  that  defendant  Is 
a  United  States  offleer,  sucli  being  matters  of  defense,  plaintiff 
could  not  resort  thereto  to  give  Jurisdiction;  Boston,  etc.,  Mining 
Co.  V.  Montana  Ore  Co.,  188  U.  S.  639,  642,  23  Sup.  Ct.  437.  43U. 
47  L.  632,  633,  holding  in  action  for  conversion  of  ore  Federal 
question  not  Inrolved  by  plaintiff  anticipating  defense  of  defend- 
ant and  setting  up  answer  thereto;  Arlianaas  t.  Kanaaa  &  T.  Coal 
Co.,  183  U.  S.  188,  46  L.  146,  22  Sup.  Cv  49,  holding  want  of  Fed- 
eral question  In  plalntHTs  statement  cannot  be  supplied  by  court 
taking  Judicial  notice  of  farts  not  relied  upon  and  brought  Into  con- 
troversy; Florida  Cent,  etc,,  B.  R.-  v.  Ball,  176  U.  S.  330,  44  L. 
490,  20  Sup.  Ct.  402,  reversing  Judgment  and  remanding  case  witb 
directions  to  dismiss  where  plaintilTs  declaration  discloses  no  Fed- 
eral question;  Joy  v.  St.  Louis,  122  Fed.  525,  denying  Jurisdiction 
of  ejectment  to  recover  land  claimed  under  Spanish  grant  where 
plBlntlfTs  rights  depend  wholly  upon  whether  land  is  within  bound- 
aries of  grant;  Wichita  v.  Missouri,  etc..  K.  Telephone  Co.,  122 
Fed.  100,  remanding  case,  no  allegation  In  bill  that  plaintiff's 
right  was  based  on  any  law  or  on  Constitution  of  United  States; 
Fllhlol  T.  Tomey,  119  Fed.  976,  holding  allegation  in  complaint 
In  ejectment  that  defendant  waa  in  possession  by  direction  of 
Unlteil  States  Insufficient  to  confer  Jurisdiction;  South  Carolina 
V.  Virglnia-Carotina,  etc.,  Co.,  117  Fed.  732,  holding  suit  by  State 
to  subject  foreign  corporation  to  State  penalties  not  removable 
where  neither  complaint  or  statute  refers  to  Constitution  or  laws 
of  United  States;  American,  etc.,  Co.  v.  Home  Water  Oo.,  119  Fed. 
ISl,  holding  petition  setting  fortta  that  city  council's  action  annul- 
ling water  company's  contract  and  franchise,  without  a  hearing, 
is  in  contravention  of  constitutional  provisions  states  a  Federal 
question. 

(XII.  544).    Miscellaneous. 

Cited  In  Board  of  Councilmen,  etc.  v.  State  Nat  Bank  of  Frank- 
fort, 184  U.  8.  606.  22  Sup.  Ct.  &10,  and  Chrystat  Springs  Land, 
etc..  Co.  V.  Los  Angeles,  177  U.  S.  169,  44  L.  720,  20  Sup.  CL 
573,  both  dismissing  bill  for  want  of  Jurisdiction  upon  authority 
of  i«1ncipal  case. 

152  V.  S.  473-409,  38  L.  518,  McKITTRICK  V.  ARKANSAS  CENT. 
RT. 

SyL  4  (Xn,  547).  Corporations  —  Foreclosure  —  Officers  purchas- 
ing property. 

ApiHvved  In  Rotbchlld  v.  Memphis,  etc.,  B.  R.  Co.,  113  Fed.  481. 
iMriding  stockholder  owning  majority  of  stock  may  puroliase  cor- 
poration's  property  at  Judicial  sale  for  his  own  bene&t:  Standard 
Cotton,  etc.,  Co.  v.  Excelsior  Re&ning  Co.,  108  La.  81,  32  So.  224, 
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aUowlnc  Btockholder  and  director  of  corporation  adTancIng  rocwer 
to  corporation  for  corporate  puTposes  to  rank  as  ordinary  creditor. 
152  U.  &.  49»-Q05,  8S  L.  528.  MACLAT  t.  EQUITABLE  L.  AS8UB. 

aoc. 

S7I.  1  <XII,  517}.    Guardlens  —  Powers  of. 

See  notes.  80  Am.  St  B^.  281,  28T,  291,  208. 
152  V.  8.  605-612,  38  L.  632,  MANUEL  t.  WULPF. 

Syl.  2  (XII,  547).    Mining  claims  —  Alienation. 

Approved  In  McCnllocb  t.  Murpbr,  125  Fed.  164,  holdtngr  wbere 
evidence  establUbea  validity  of  mining  locatloa  and  shows  required 
work  done  for  one  year  a  relocation  In  foIk>wlng  year  is  void; 
Lobmann  t.  Helm»,  101  Fed.  181,  holding  under  laws  of  Oregon 
as  alien  may  inberit  mining  claim  located  upon  governmeat  land. 

Syl.  3  (XII,  648).    Mines  —  Capacity  of  alien  to  take. 

Approved  in  McKlniey  Creek  Mining  Co.  v.  Alaska,  etc,  Oo., 
183  U.  8.  671,  672,  46  L.  334.  335,  22  Sup.  Ct  87.  sustaining  k>ca< 
tion  of  placer  claims  by  aliens  against  attack  of  [vivate  Individuals; 
Tornanaes  v.  Melslng,  100  Fed.  711.  denying  right  of  subsequent 
locator  to  recover  posseBflion  of  claim  located  by  alien  on.  grounds 
of  alienage;  Tldwell  v.  Ohlricahoa  Cattle  Co.,  Ariz.  ,  63  Pac. 
104,  holding  validity  of  conveyance  by  settler  to  corpcvatltKi  on 
ground  of  corpMratlon's  alleged  incapacity  to  take  questioned  only 
in  direct  proceeding  by  United  States;  Strlckley  v.  HIU,  22  Utah, 
286,  267,  62  Pac.  895,  896,  holding  rights  of  citizen  locator  of 
mining  claim  and  subsequent  grantees  unaffected  by  fact  colocati^ 
an  alien;  Sherlock  v.  Lelgliton,  9  Wyo.  312,  313,  63  Pac.  934,  <m  pe-. 
titloD  for  rehearing,  holding  mere  failure  of  defendant  to  prove 
citizenship  not  authorizing  award  ol  property  to  adversary. 

Syi.  4  (XII,  548).  Mines  —  Alien's  naturalleation  before  contest 
terminated. 

Approved  in  Sherlock  v.  Leighton,  9  Wyo.  309,  63  Pac.  683,  bold- 
Ing  m^e  failure  of  defendant  an  alien,  to  prove  citlzenatilp  wlU 
not  authorize  court  awarding  property  to  advrave  claimant 

(Xn,  647).     Miscellaneous. 

CItM  In  Strlckley  v.  Hill,  22  Utah,  288,  270.  82  Pac.  8»7.  to  point 
that  alien  servlag  in  army,  and  honorably  discharged  therefrom,  !■ 
strong  evidence  of  Intention  to  become  citizen. 
152  U.  S.  612-616,  38  L.  584,  CITY  BANK  OF  FOET  WORTH  T. 
HUNTER. 

Syl.  1  (XII,  518).    Appeal  —  Failure  to  execute  mandate. 

Approved  In  The  Union  Steamboat  Co.,  178  U.  8.  319,  44  L.  1085, 
20  Sup.  Ct  905.  holding  new  appeal  and  not  mandamus  propee 
remedy  where  lower  court  refuses  to  allow  mandate  of  appellate 
court  to  be  executed. 
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BjL  2  <xn,  MS).  Appeal  —  Compliance  wltb  mandate  —  Man- 
damna 

Approved  In  Eoonce  ▼.  DooUttle,  48  W.  Va.  S86,  87  6.  E.  645, 
Bwardlns  mandamns  to  c(aupel  circuit  judge  to  can;  ont  mandate 
of  appellate  coorL 

SjL  S  <XII,  S48).    Appeal  —  Decree  awarding  coeta. 

Dlatlngulalied  In  In  re  Mlchtgan  Cent  R.  B.  Co.,  124  Fed.  732, 
holding  Circuit  Court  decree  allowing  coeta  to  clerk  aa  matter  of 
positive  latr  and  awarding  execution  therefor  la  appealable;  South- 
ern Bldg:,  etc,  Assn.  v.  Carey,  117  Fed.  327,  conrt  being  of  ^Inloa 
that  appeals,  even  wten  taken  for  delay,  must  be  allowed. 
152  U.  8.  Sie-D20.  Not  cited. 
1S2  C.  B.  621-C26,  88  L.  686,  HERRHAM  ▼.  ROBERTSON. 

87L  1  (XII,  H9).    Cust(»na  —  Proteat  not  teclinlcal. 

Approved  In  In  re  Hagop  Boglglan  Co.,  104  Fed.  77,  holding 
protest  Bufllclent,  stating  gooda  assessable  under  certain  act,  with- 
out specifying  particular  provisions. 

87L  2  (XII,  G4&).     Customs  —  Protest — Provision  specified. 

Approved  in  United  States  v.  Bayersdorfer,  126  Fed.  780,  736, 
ovemillng  protest  for  falling  to  refer  to  proper  paragraph,  altboagb 
asBesament  erroneous;  Battle  &  Oo.  v.  United  States,  108  Fed.  220, 
boldlng  Importer  muBt  stand  upon  objections  made  in  protest  and 
cannot  enlarge  or  vary  them  on  trial  or  In  petition  for  review. 

DlBtlngulabed  in  United  States  v.  Sbea,  etc.,  Co.,  U4  Fed.  40, 
holding,  under  customs  administrative  act  of  18B0,  hnpwter  not 
barred  from  relief  because  falling  to  designate  correctly  provlsiona 
relied  upon. 

(XII.  549).    Miscellaneous. 

Cited  in  Schlir  v.  United  States,  00  Fed.  SSe^  holdtng  "gold 
stmw  braids "  and  "  silver  straw  braids "  assessable  aa  manufac- 
tures In  part  of  metel. 

152  U.  S.  527-^138,  38  L.  540,  HUNTLEY  v.  KINGMAN. 

8yL  2  (XII,  540).    Assigmneot  for  creditors. 

Approved  in  In  re  Williams,  120  Fed.  54S,  upholding  mortgage 
made  more  than  four  months  prior  to  bankruptcy  proceedings  to 
cover  advances;  Kemp  v.  National  Bank,  100  Fed.  60,  holding,  an- 
der  Laws  of  Virginia,  1888,  Insolvent  debtor  bad  right  to  prefer 
creditors. 

Syl.  3  (XII,  S40).    Assignment  for  all  credlttva. 

Approved  in  Ontario  Bank  v.  Hurst,  103  Fed.  234,  oiAoldtng 
ccHiveyance  of  property  lo  trust  with  power  to  sell,  and  providing, 
however,  that  certain  creditors  be  paid  flrat  and  surplna  returned 
to  debtor. 
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152  D.  S.  639-647,  38  U  M5.  DEALT  v.  UNITED  STATES. 

Sfl.  2  (XII.  649).  Criminal  law  —  Verdict  oTerlooklDg  oertaln 
counts. 

Approved  In  Hecbtra-  v.  State.  M  Md.  442,  SO  AU.  1043,  aastaJniog 
verdict  of  guilty  upon  first  snd  second  connts,  T«<dlct  silent  as 
to  third  and  fourth. 


Approved  In  United  States  v.  McElnley,  126  Fed.  242,  hiridlng 
Indictment  not  demurrable  wbere  facts  sbowlDg  land  In  fact  pub- 
lic or  subject  to  bomestead  entry  not  alleged;  Wrlgbt  v.  United 
States,  108  Fed.  808,  holding  indictment  sufficient,  cbarglng  that 
defendant  "  did  conspire,"  without  adding  such  words  as  "  com' 
bine,"  "confederate,"  etc.;  Qantt  v.  United  States,  lOS  Fed.  tI3, 
balding  Indictment  sufficient  without  alleging  land  subject  to  hMue- 
Btead  entry. 

Syl.  0  (XII,  660).    Coaspiracy — Indictment  —  Sufficiency. 

Approved  In  dissenting  opinion  in  Wright  v.  United  States,  108 
Fed.  815,  majority  holding  indictment  sufficient,  charging  that  de- 
fendant did  '■  conspire,"  without  Using  "  words  "  combine,"  con- 
federate," etc. 

(XII.-  549).    Mlscellaoeous. 

Cited  Id  M'Cune  v.  Esslg,  118  Fed.  279,  to  point  that  bomestead 
settler's  right  before  final  proof  an  Inchoate  one. 
152  D.  8.  547-561,  38  L.  648,  HARDT  v.  HBIDWBYER. 

Syl.  2  (XII,  550).    Equity  —  Ignorance  as  ground  for  delay. 

Approved  in  Kesaler  v.  Bnsley  Co.,  123  Fed.  568,  holding  stoclc- 
holder's  delay  of  four  years  to  set  aalde  conveyance  by  corporation 
not  escused  by  general  allegation,  "  complainants  without  knowl- 
edge of  [raud "  until  within  three  months  of  suit;  Hendryx  v. 
Perkins,  114  Fed.  811.  holding  bill  to  vacate  decree  for  fraud 
cannot  be  maintained  after  lapse  of  nine  years  where  sufilcleut 
excuse  not  shown;  Hale  v.  Coffin,  114  Fed.  677,  holding  In  suit  to 
charge  legatee  of  stockholder  mere  allegation  that  complainant, 
a  resident  of  Minnesota,  was  without  knowledge  of  stockhtrider's 
death  Insufficient  to  remove  bar  of  limitations;  Thayer  v.  Kansas 
I«aa  &  Trust  Co.,  100  Fed.  903,  barring  action  for  relief  on  ground 
of  fraud  In  absence  of  allegation  and  proof  that  fraud  complained 
of  could  not  have  been  discovered  within  statutory  time;  Callan 
V.  Callan,  175  Mo.  361,  74  S.  W.  969,  holding  where  means  of  dis- 
covering fraud  was  at  band,  but  not  used,  mere  silence  of  adverse 
party  as  to  facts  thereof  insufficient  to  stop  running  of  statute. 

Distinguished  in  Gay  v.  Havermale.  2T  Wash.  390,  S7  Pac.  S06, 
holding  laches  not  Inferable  from  complaint  showing  lapse  of  eight 
years  from  perpetration  of  fraud  to  commencem^it  of  action. 
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lis  D.  8.  561-670,  38  L.  HS3,  8GABURT  T.  AM  ENDB. 
<XII,  560).     MiscellaneouB. 
Cited  in  Consolidated  Rubber  Tire  Co.  t.  Finle^  Rubber  Tire  Co„ 

116  Fed.  634,  holding  Grant's  patent,  for  rubber-tire  wbeel,  com- 
blolng  old  elements,  producing  new  and  useful  results,  valid. 

152  D.  S.  570-577,  38  L.  558,  SARLL8  t.  DNITED  STATES. 

SyL  1  (XII,  551).    Indians  —  Beer  not  eplrltuona  llqncM'  or  wine. 

Approved  in  Jobuson  v.  Soutbem  Pac.  Co.,  117  Fed.  468,  bolding 
statute  proliibitlng  use  of  car  without  automatic  conplera  not  iu- 
eluding  engine  unequipped  with  such  coupl^^ 

Sjl.  2  (XII,  fiSl).  Penal  statntes  —  ConstGocUon  —  Popular 
meaning. 

Approved  in  United  States  t.  Harris,  177  U.  S.  310,  44  I,.  782,  20 
Snp.  Ct  611,  holding  receivers  of  railroad  not  within  provisions 
of  act  to  prevent  crueltj  to  animals  while  tn  transit  by  railroad 
or  other  means  of  transportation;  Johnson  y.  Southern  Pac.  Co., 

117  Fed.  467,  holding  act  prohibiting  use  of  care  without  automatic 
couplers  not  Including  engine  unequipped  nith  such  couplers. 

152  U.  8.  577-581,  38  L.  659,  PEESSON  t.  aCSSELU 
SyL  3  <X1I,  551).     Customs  —  Protest  —  DestgnntinK  act 
Approved  In  Doited  States  v.  Bayersdorfer.  126  Fed.  735,  over- 
mllng  protest  on  ground  ot  not  referring  to  proper  paragraph,  al- 
though assessment  erroneous;  Battle  &  Co.  v.  United  States,  108 
Fed.  220,  refusing  to  allow  Importer  to  vary  or  enlarge  objections 
on  trial  nor  in  petitltMi  for  review. 
152  U.  8.  581-589,  38  L.  500,  SEBBERGER  t.  SCHLESINGER. 

Syl.  4  (XII,  551).  Customs  —  Classlflcatioa  —  Opera  glasses  In 
pearl. 

Approved  In  United  States  v.  Altman,  107  Fed.  16,  classifying 
corsets,  trimmed  wltb  cotton-lace  edgings,  as  wearing  apparel  made 
wholly  or  in  part  of  lace  or  imitation  thereof. 

162  U.  8.  690-696,  38  L.  563,  DAVIS  v.  MERCANTILE  TRUST  CO. 

8yl.  1  (XII,  652).    Appeal  —  Parties  interested  to  be  beard. 

Approved  In  Faulkner  v.  Hutchlns,  126  Fed.  363,  dismissing  ap- 
peal by  single  party  from  Joint  decree,  other  defendant  not  notified; 
Loveless  v.  Ransom,  107  Fed.  827,  dismissing  writ  where  Judg- 
ment Joint  and  all  parties  not  Joining  In  writ  of  error;  Kidder  v. 
Fidelity  Ins.,  etc.,  Co.,  105  Fed.  S23,  dismissing  where  one  of  sev- 
eral interveners  appeals  from  decree  in  equity  and  Joins  only  com- 
plainant and  receiver  of  one  of  the  defendants;  Ayers  v.  Polador- 
fer,  1(S  Fed.  739,  dismissing  writ  of  error  from  Judgment  tn  eject 
ment  against  several  defendants  pleading  separate  title,  one  of 
defendants  not  Joined;  Grand  Island,  etc.,  R.  R.  Co.  v.  Sweeney. 
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103  Fed.  34G,  347,  dlsmloalng  appeal  vliwe  all  aefendanta  In  actloD 
to  f<H«cloee  mechanic's  lien  not  Joined  In  appeal. 

Distinguished  In  Coler  r.  Allen,  114  Fed^  610,  refnalng  to  dla> 
niBB  appeal  from  ord^  dismissing  comi^alnt  In  biterrentlon  in 
foreclosure  salt  because  all  parties  to  foreclosure  snlt  not  serred 
with  citation;  Tbe  New  Tork,  104  Fed.  563,  holding  anretleB  on 
stipulation  for  release  of  vessel  seized  In  salt  for  coUlalon  not  nece*- 
MTj  parties  to  appeal  taken  b;  claimant. 

B7I.  6  (XII,  60S}.    Appeal  —  Parties  to  record  presomed  Interested. 

Approved  In  Galveaton.  etc.,  Ry.  Go.  v.  Eonse,  102  Fed.  114, 
boldlng  parties  Interested  In  decree,  but  not  parties  to  BUl^  not 
necesBarj'  parties  to  an  appeal  fro>m  decree. 

i:«  U.  8.  S96-623,  38  L.  065,  NORTH  CHICAGO  ROLUNO-UILL 
CO.  T.  ST.  LOUIS  ORB,  ETC..  CO. 

Syl.  5  (XII,  663).    Set-off  —  CroBB.demaDds  In  eqnltr. 

Approved  In  Frre-Bnihn  Co.  v.  Mejer,  121  Fed.  686,  enjoining 
defendant  from  satlsfjing  Judgment  against  plaintiff  from  money 
deposited  in  court  until  plalntifTB  rights  established  and  pJalntlff's 
Judgment  made  an  offset;  Teller  t.  United  SUtes,  I13  Fed.  464, 
holding  Judgment  against  United  States  cannot  be  disposed  of 
to  prevent  government  setting  off  against  It  cross-demand  against 
Judgment  plaintiff;  Htdtott  v.  Davis,  108  Fed.  140,  sastainlng  JurlB- 
dicdcn  of  court  of  equity  to  enjoin  defendant  from  availing  hlm- 
B^f  of  Judgment  obtained  by  fraud. 

DistlngulBhed  In  American  Steel,  etc.,  Co>  T.  Chesapeake,  etc.. 
Coal  Co.,  116  Fed.  868,  boldlng,  while  admiralty  will  not  talte 
Jurisdiction  of  legal  set-offs.  It  proceeds  on  the  broadest  equitable 
principles  as  to  mattw  to  which  set-off  relates;  In  te  Meyer,  106 
Fed.  831,  denying  conslgnoT's  right,  demanding  return  of  consigned 
goods  upon  wblcta  factor  bad  made  advances,  to  set  off  against 
advances  unmatured  notes  for  personal  accommodation  of  factor. 

Syl.  6  (XII,  553).  Equity  relieving  against  unconscionable  Judg- 
ment 

Approved  in  Kirk  v.  United  States,  124  Fed.  341,  Issnlng  Injunc- 
tion pendente  lite  restraining  marshal  from  enforcing  execution 
upon  doubtful  proceeding  for  forfeiture. 

SyL  11  (XII,  554).    Gamlshcr's  rights  —  Debtor. 

Approved  to  Wall  v.  Norfolk,  etc.,  R.  R.,  62  W.  Ta.  402,  44  8. 
K.  207,  94  Am.  St  Bep.  951.  boldlng  cars  received  under  agreemMit 
from  railroad  outside  State  to  be  used  therein  not  subject  to  selsure 
under  attachment  as  to  affect  rights  under  agreement 
162  U.  S.  623-627.  38  L.  674,  BOGLE  v.  MAGONB. 

Syl.  2  (XII,  664).    Customs  —  Article  within  several  clauses. 

Approved  In  Chew  Hlng  Lung  v.  Wise,  176  D.  S.  161,  44  L.  414, 
2D  Sup.  CL  323,  holding  designation  of  article  eo  nomine  must  pro 
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rail  over  words  of  general  description;  United  States  v.  NMdUngu', 
121  Fed.  692,   tazlaK  leghom  citron  as  fmlt  pies^red  In  augar 
and  not  as  dried  fralt  not  speclflcall;  eonmerated. 
1S2  U.  8.  628-633,  88  L.  E76,  SAXjTONSTALL  t.  RUSSBLU 

S7L  1  (XII,  S54).    Pleading  —  Submitting  agreed  esse. 

Approved  In  Brown  y.  Brown,  12  S.  Dak.  DOS,  81  N.  W.  884, 
refnring  to  disturb  Judgment  where  facts  presented  to  court  br 
stipulation,  and  stipulation  with  material  part  of  pleadings  sapports 
Judgment 
1S2  U.  S.  634-671,  38  L.  578,  BDRCK  v.  TAYLOR. 

87L  1  (XII,  554).  Oraitracta  —  SUpulBti<Mi  against  assignment — 
tjnltsd  States. 

Approved  In  American  Bonding  &  Tmst  Co.  t.  Baltimore  ft  O. 
8.  W.  R.  R.  Co.,  124  Fed.  872.  holding  contract  by  w^lcta  one  party 
became  obligated  to  the  otb»  Is  assignable  unless  Intended  other- 
wise.   See  notes,  88  Am.  8t  Bep.  203,  204,  205. 

SyL  8  (XII,  DM).    Contracts  —  Stlpolation  against  asalgomenL 

Approved  In  Order  of  Heptasophs  v.  Dailey,  61  N.  J.  Bq.  150, 
47  AtL  279,  ttoldlng  life  Insurance  certificate  of  beneBcial  society 
not  assignable  by  beneficiary  to  credltcw  of  Insured,  assignment 
forbidden  by  by-law  of  order. 

SyL  4  (XII,  654).  Contracts  —  Stlpnlatlon  against  assignment- 
Assignee. 

Approved  In  State  v.  Kent,  98  Mo.  App.  286,  71  8.  W.  1067,  sus- 
taining provision  In  cmtract  of  employee  with  municipality  against 
assigning  claim  for  wages. 

Syl.  5  (XII,  «SS).  Building  contracts  —  Stlptilatlim  against  as- 
dgnmmt. 

Approved  In  Tlfton  T.,  etc.,  G.  Hy.  Co,  v.  Bedgood  Co.,  116  Ga. 
951,  48  8.  B.  254,  holding  cootract  to  construct  side  track  to  lumt>n 
mill  and  tmnsport  lumber  over  line  not  assignable;  Mueller  v. 
Northwestern  Unlversitif,  195  111.  2S0,  88  Am.  St  Kep.  195,  63  N. 
B.  lis,  sustaining  payments  made  to  assignor  to  fnrnlsh  building 
material  where  contract  provided  against  asslgnmoit 
152  D.  S.  671,  672.  Not  cited. 
152  V.  6.  6T3-6S4,  38  L.  592,  ROBERTSON  v.  CHAPMAN. 

SyL  S  (XII,  665).    Agent  —  Trustee  for  principal. 

See  notes,  80  Am.  St  Rep.  561,  565. 

Syl.  4  (XII,  556).    Agency  —  Principal's  rights  against  dlahoneat 

See  notes,  80  Am.  St  Rep.  967,  fiSSL 
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Sfl.  S  (XII,  555).     Agoit  buylDg  atta  agency  termlDated. 
See  note,  80  Am.  St  Rep.  566. 
152  U.  S.  684-691,  38  L.  507.  UNION  PAC.  RT.  v.  DANIELS. 
Syl.  1  (XII,  558).    Trial  —  Nonsuit  —  Defendant  waiving  ezcep- 

Applled  in  SlgafuB  r.  Porter,  17S  V.  S.  121,  45  L.  116,  21  Snp.  CL 
3fl,  realHrmlng  rule;  Tamblyn  t.  Johnston,  126  Fed.  271,  waiving 
benefit  of  demurrer,  defendant  proceeding  with  evidence;  Walton 
V.  Wild  Goose  Mining,  etc.,  Co.,  123  Fed.  214,  and  FullcerBon  t. 
X:;iilBna  Mln.,  etc..  Imp.  Co.,  122  Fed.  784,  both  holding  exception 
waived,  defendant  Introducing  evidence;  M'Crea  v.  Parsona,  112 
Fed.  818,  exceptions  waived,  defendant  introducing  evidence  and 
not  renewing  motion;  Bopp  v.  New  York,  etc.,  Transp.  Co.,  177 
N.  7.  36,  69  N.  B.  123,  where,  after  motion  made  by  one  defendant 
denied,  defendant  puts  In  evidence  and  crosa-examines  codefend- 
ant's  wttneeses. 

Sfl.  2  (XII,  656).    Master  and  servant  — Appliances. 

Approved  In  Westlnghouse,  etc.,  Mfg.  Co.  v.  Heimlich,  127  Fea. 
S3,  04,  holding  defendant  not  liable  for  Injuries  cauBed  bj  break- 
ing of  new  derrick  chain;  In  re  California  Nav.  &  Imp.  Co.,  110 
Fed.  673,  holding  company  liable  for  deatb  of  fireman  where  pr(q»«' 
Inspection  not  made  to  make  drum  safe;  New  Orleans,  etc.,  R.  R. 
Co.  V.  Clements.  100  Fed.  422,  holding  company  liable  for  Injuries 
to  employee  received  from  defective  car.  Inspectors  neglecting  to 
make  proper  inspection;  Faulkner  v.  Mammoth  M.  Co.,  23  Utali. 
442,  66  Pac.  801,  holding  company  liable  for  injuries  to  miner 
received  while  excavating  under  overhanging  bank  after  informed 
by  foreman  place  was  safe. 

Syl.  3  (XII,  556).  Master  and  servant  —  Delegating  duty  to  In- 
spect. 

Approved  in  The  Troy,  121  Fed.  904,  denying  recovery  for  In- 
juries to  deck-hand,  evidence  failing  to  show  vessel  Insnfflclentlr 
equipped,  or  unsoitableiieBB  of  place  to  work;  In  re  California  Nav. 
&  Imp.  Co.,  110  Fed.  674,  holding  company  not  relieved  for  Injuries 
i-ecelved  from  explosion  of  drum  by  delegating  duty  of  Inspection; 
Port  BlaJcely  Mill  Co.  v.  Garrett,  97  Fed.  539,  holding  company  nut 
relieved  from  liability  for  Injuries  received  by  breaking  of  stakes 
on  ground  stakes  fumlsbed  by  cocmployee;  Carroll  v.  Tidewater 
on  Co.,  67  N.  J.  L.  681,  62  Atl.  277,  holding  company  liable  for 
Injury  to  laborer  received  while  moving  punching  machine,  flywheel 
dropping  off. 

DIstlDgulBhed  In  Hodges  v.  Kimball,  104  Fed.  752,  holding  com- 
pany providing  for  Inspection  of  cars  at  divisional  points  not  liable 
for  Injuries  to  employees  unleas  shown  duty  of  lospectlau  care- 
lessly compiled  with. 
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1S2  D.  8.  691-686,  38  L.  601,  SGHOKNFELD  v.  HECOIBICKS. 

8tL  1  (XII,  SS7).    CuBWms  —  SulU  agalnErt  collector. 

DiBtinpilalied  In  De  Lima  v.  Bldwell,  182  U.  S.  178,  45  L.  1048. 
21  Sup.  OL  746,  allowing  suit  against  collector  to  recoTer  duties 
paid  an<ler  protest  npon  goods  alleged  to  bave  been  brought  from 
one  domestic  port  to  anotber. 
152  U.  a.  696-707,  38  L.  603,  WOETHINGTON  t.  BOSTON. 

(XII,  557).     MlBcellaneooe. 

Cited  in  MarGhBll,  etc.,  Co.  v.  CItf  ot  NashTllle,  100  Teno.  512, 
71  S.  W.  819,  holding  ordinance  requiring  union  label  upon  print- 
ing violation  of  cbarter  provision  reQuirlng  printing  to  be  let  to 
lowest  bidder. 


CLIII  UMTED  STATES. 


153  U.  a  1-32,  88  L.  615.  LOWNDES  T.  HUNTINGTON. 

Syt.  1  (XII,  S58).  rederal  courts  —  State  court  decisions  —  Local 
questions. 

Approved  In  National,  etc..  Pipe  Works  v.  Oconto  City,  etc.. 
Supply  Co.,  113  Fed.  796,  roUowlng  State  dedrion  that  property 
of  water-worka  not  subject  to  mechanic's  lien. 

Syl.  9  (XII,  558).    Adverse  possession  mnst  be  exclusive. 

Approved  In  Tyee  Consol.  Mln.  Co.  v.  Langstedt,  121  Fed.  712, 
declaring   flndlng  in  ejectment  defendant  In   "actual,   open   and 
Dotorlous  possession  "  Insufficient 
153  U.  S.  32-38,  38  L.  624.  SEEBERGEB  v.  CASTRO. 

SyL  2  (XII,  5G9).  Customs  —  Cigar  clippings  not  manntactured 
tobacco. 

Distinguished  In  Myers  v.  United  States,  110  Fed.  942,  classify- 
ing smalt  pieces  of  mica,  falling  off  in  thumb- trimming  process, 
as  manufactured  mica  and  not  as  waste. 
153  U.  S.  39-48,  38  L.  K7,  WILSON  v.  HALEY  LIVE  STOCK  00. 

Syl.  1  (XII,  559).    Trial  — Waiving  exception  to  ruling. 

Approved  In  M'Crea  v.  Parsons,  112  Fed.  91S,  defendant  intro- 
ducing evidence,  after  motion  to  find  in  his  favor  overruled. 
153  U.  S.  48-64,  38  L.  631,  UNITED  STATES  v.  PEIDGEON. 

Syl.  6  (Xn,  500).    Excessive  sentence  —  Void  as  to  excess. 

Approved  In  In  re  Welty,  123  Fed.  123,  holding  sentence  valid, 
altbough  "  bard  labor  "  omitted  therefrom  as  prescribed  by  stat- 
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iit«;  Jackson  t.  United  States,  102  Fed.  489,  correcting  upon  writ 
of  error  sentence  adding  "hard  latwr"  to  confinement  In  penlten- 
tlair;  De  Bara  v.  United  States,  99  Fed.  917,  denying  habeas  corpus 
There  sentence  excesslTC,  legal  part  nn>«Ted.  See  note,  67  Am.  St. 
Rep.  IQC. 

B7I.  6  (XII,  seo).    Habeas  corpus  —  Jurisdiction  not  otaown. 

Api»«Ted  In  Ex  parte  O'Neal,  12R  Fed.  968,  reTusIng  to  rerlew 
allied  errors  committed  In  proceedings  punishing  relator  for  c<Hi- 
tempt  In  assaulting  trustee  la  bankruptcy;  In  re  Wdty,  12S  Fed. 
128,  d&ylng  habeas  corpus  where  territorial  court  found  to  have 
Jurlsdlctioa;  Ex  parte  Davis,  112  Fed.  142,  14S,  refusing  to  review 
punishment  of  an  attorney  for  cont^miTit  of  court;  Rose  t,  Roberts, 
93  Fed.  949,  holding  military  an**ioritlefl  not  deivlved  of  Jorlndlc- 
tion  to  carry  out  scmtence  by  Imposing  line  and  Imprlaonment,  and 
by  same  Judgment  dismissing  from  army. 

Syl.  7  (XII,  660).    Habeaa  cwpos  —  Writ  of  errw. 

Approved  In  In  re  Nevltt,  117  Fed.  1449,  refusing  to  dlacharge 
Judges  of  State  court  confined  Cor  contempt  in  refusing  to  obey 
mandate  of  Federal  court;  Demli^  v.  M'Claughrey,  118  Fed.  630, 
discharging  upon  habeas  corpus  volunteer  officer  sentenced  by 
court-martial  composed  wholly  of  regular  army  ofBcma. 
IfiS  U.  a.  64-77,  88  L.  637,  THE  MARTELLO. 

SyL  1  (XII,  560):    Collision  — Speed  In  fog. 

Approved  In  The  Choriotte,  128  Fed.  39,  afllrming  134  Fed.  990. 
botb  holding  steamer  In  fault  entering  fog  bonk  at  speed  of  ten 
miles  an  taonn  The  El  Monte.  114  Fed.  799,  holding  both  steam^s 
In  fault  entering  fog  and  continuing  at  more  than  half  speed  aftn 
bearing  each  other's  fog  signals;  The  Yarmouth,  100  Fed.  672, 
holding  vessel  In  fault  proceedicg  la  fog  through  narrow  channrt 
at  speed  ovw  eleht  knots. 

SyL  6  (XII.  eai).    OoUlBlMi  — Burden  of  proof. 

Approved  In  Cbesley  v.  Nantasket  Beach,  etc.,  Co.,  1T9  Masa 
472.  61  N.  B.  SI,  holding  upon  alt  evidence  plalnUS  not  ratltled 
to  recov^,  fog  signals  not  given  as  required  by  statutory  regulation. 
153  U.  B.  78-88,  38  L.  S43,  WEST  v.  CABELL. 

Syl.  1  (XII,  S61).  False  ImprlBonmeat  —  Warrant — Person  not 
named. 

AE^roved  In  UiUted  States  v.  Doe,  127  Fed.  984,  de<daHog  Indict- 
ment void,  charging  John  Doe  with  Illegal  landing  of  Chlnew, 
Indictment  showing  on  face  name  fictitious,  and  grand  Jury  un- 
able to  identify  person;  Johnson  v.  Williams,  111  Ey.  291,  6S  S. 
W.  760,  holding  peace  ofBcer  liable  tor  damages  for  killing  another 
under  belief  that  such  person  was  named  in  warrant  of  arrest 
charging  felony.    See  note,  91  Am.  St  Bep.  540: 
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DlstlDgnlBhed  In  Cox  y.  Durham,  128  Fed.  874,  tioldiaK  officer 
protected  arreatlng  James  T.  Cox,  knowa  as  J.  T.  Cox,  under  war- 
rant conmiandinK  arrest  ot  J.  I.  Cox. 
1S3  U.  S.  88-82,  38  I..  64S,  UNITED  STATES  T.  SHIELDS. 

Bjl.  2  CXII,  062).     Officer's  fees  depend  upon  strict  law. 

Apiinrved  in  United  States  v.  Van  Dnzee,  18S  U.  8.  281,  M  L. 
9iO,  22  Sup.  Ct.  649,  reusing  to  award  compensaUon  to  clerk  for 
QUng  records  of  Circuit  Court  commlssionws  upon  retirement; 
United  SUtes  t.  Marsb.  103  Fed.  477,  denrinff  court's  authority  to 
antborlK  clerk  to  charge  fees  tor  making  op  record  where  same 
oot  provided  for. 
KB  U.  8.  93-104,  88  L.  647.  UNITED  STATES  T.  KLINOBNBEHG. 

Sjl  1  (XII,  062).    Foreign  coins—  Secretary  Axing  value. 

Approved  In  Dowi:s  v.  United  States,  113  Fed.  146,  rinsing  to 
review  secretary's  decision  as  to  amount  of  bounty  bestowed  by 
for^gn  country  on  exportation  of  merchandise. 

Dlstii^uished  In  United  States  v.  Lucius  Beebe,  etc..  Sons,  122 
Fed.  770,  sustaining  Jurisdiction  of  bcvj^  of  appraisers  to  review 
coUector'a  action  In  reUquidatlng  entry  upon  legal  tender  and  not 
bullion  raJue;  United  States  v.  Beebe,  117  Fed.  671,  672,  676,  re- 
viewing secretary's  order  for  rellquldatlon  based  upon  exchange 
value  or  foreign  coins,  tariff  act  providing  tm  pure  metal  basis; 
United  States  v.  Beebe,  103  Fed.  787,  denying  secretary's  antbority 
to  liquidate  upoD  exchange  value  of  foreign  coins,  tariff  act  requir- 
ing value  estimated  by  director  ot  mint  and  proclaimed  by  secre- 
tary. 

Syl.  2  IXll,  D62).  Customs  —  Appraisers  reversing  collector's 
exclusive  action. 

Approved  in  United  States  v.  Brown,  127  Fed.  796,  affirming 
Circuit  Court  decision  affirming  decision  of  board  of  appraisers 
reversing  assessment  of  doty  by  collector;  United  States  v.  Beebe, 
117  Fed.  674,  affirming  decision  of  board  of  appraisers  reviewing 
secretary's  orAer  for  rellquldatlon  based  upon  exchange  Instead 
of  pure  metal  value  of  foreign  coins. 

Syl.  3  (Xn,  B62).  Customs  — Circuit  Court  — Reviewing  appeal 
to  appraisers. 

AMWved  Id  United  States  v.  Brown,  127  Fed.  797,   affirming 
Circuit  Court  decision  affirming  board  of  appraiser's  decision  re- 
versing assessment  ot  duty  by  collector. 
153  U.  S.  106-100,  88  L.  651,  LUTZ  v.  UAGONE. 

SyL  1  (XII,  563).    Customs  —  Construction  of  words. 

Approved  in  Heller  &  Men  Co.  v.  United  States,  124  Fed.  300, 
holding  coal  tar  preparations  consisting  of  pbtallc  anhydride  and 
tetrachlospbtallc  anhydride,  known  aa  and  perrormiog   functions 
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of  adds,  classlOed  as  such;  H^npErtead  r.  Tbomas,  122  Fed.  540, 
holding  tungsten  ore,  primary  extracted  product  thereof  used  as 
mordant  In  dfelng  clotb,  while  another  extraction  used  to  make 
high  grade  steel,  not  dutiable  under  section  embracing  "  crude 
minerals;"  Mercbants'  Dlspatcb  Transp.  Co.  v.  United  States,  121 
Fed.  443,  holding  article  assimilating  to  albumen  of  egg  not  dasai- 
fled  as  "  egg  albumen "  but  as  albumen,  not  speclQcally  provided 
for;  Farbenfabriken,  etc.  y.  United  States,  102  Fed.  606,  holding  coal 
tar  colors  or  dyes,  not  derived  from  anthracene,  not  artificial  aU- 
sarin  dyes  within  tariff  laws. 
153  U.  8.  10&-120.  Not  cited. 
163  U.  S.  120-129,  38  L.  667,  MORGAN  v,  DANIELS. 

Syl.  2  (XII,  564).    Patent  office  decision  —  Priority  trf  tnvGutlon. 

Approved  In  R.  Tbomas,  etc.,  Oo.  t.  Electric,  etc.,  Ufg.  Co.,  Ill 
Fed.  929,  holding  decision  of  patent  office,  affirmed  on  appeal,  con- 
clusive between  parties  on  second  interference  proceedings,  new 
evidence  not  introduced;  John  R.  Williams  Co.  v.  MlUer,  etc,  Hfg. 
Co.,  107  Fed.  293,  boldlng  presumption  of  validity  arises  from 
decision  of  patent  office  In  favor  of  later  of  two  patuiEs;  dissenting 
opinion  in  Tecktonlus  v.  Scott.  110  Wis.  454,  86  N.  W.  676,  majority 
boldlng  Judgment  decreeing  band  fasteoer  infringed  by  device  of 
another  adjudicated  tbat  the  latter  device  Id  an  equivalent  of  the 

(XII,  563).    MlsceUaneons. 

Cited  la  Swain  v.  Uolyoke  Macb.  Co.,  Ill   Fed.  409.  to  point 
burden  rests  upon  invention  Installing  InventlOQ  for  practical    ns? 
by  purchaser  to  show  use  experlment^L  by  proofs  "  full,  naeqnlvocal 
and  convincing." 
153  D.  S.  130-155,  38  L.  660.  THE  BRITANNIA. 

Syl.  4  (Xll,  564).    Collision  —  Rules  for  vesaris  craning. 

Approved  In  The  Albert  Dumols,  177  D.  S.  2M,  44  h.  760,  20  Scj. 
Ct  GOl,  dividing  liability  where  descending  steamer,  under  Kii;:t 
speed,  observing  faulty  movement  of  approaching  steamer,  ChIIimL 
to  stop  and  reverse;  The  Chicago,  125  Fed.  717,  holding  privlIegtKl 
vessel,  maintaining  speed  of  elgtat  miles  an  hour,  not  In  fanlt  where 
other  vessel  failed  to  see  privileged  vessel  until  too  late  and  then 
attempted  to  cross  ahead. 

Syl.  7  (XII,  5G5).    Collision  —  Keeping  course. 

Approved  In  The  Minnie,  100  Fed.  133,  holding  tug  liable  wJiere 
master  saw  BCtaoonH'  In  time  to  avoid  collision  but  failed  to  take 
measures  to  avoid  same. 

SyL  0  {XII,  5C5).    Collision  — Vessel  violating  rules  —  Llabllltr. 

Approved  In  Tha  Albert  Dumols,  177  U.  S.  250,  44  L.  758,  20  Sap. 
Ck  099,  boldlng,    under  facts  of  case,    special  circumstance  not 
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eslBting  rendering  departure  from  rule  of  naylsation  necesearr  to 
avoid  colliBlon;  The  Stratts  of  Dover,  120  Fed.  904,  boldlng  veea^ 
In  fault  falling'  to  keep  course  and  malntaJa  speed  as  required  \>j 
mle;  Cbesler  v.  Nantasbet  Beacb,  etc.,  Co.,  179  Mass.  472,  61  N.  E. 
51,  holding  plaintiff  not  entitled  to  recover  without  showing  that 
failure  to  comply  wltb  Cog  signal  regulation  did  not  contribute  to 
accident. 

(XII,  GGl).    Miscellaneons. 

Cited  in  Smltb  v.  Sbakopee,  103  Fed.  242,  dividing  damages  where 
both  parties  In  faulL 
153  U.  S.  165-182.    Not  cited. 
153  U.  S.  183-192,  38  L.  680.  GODRKO  v.  UNITED  STATES. 

Syl.  2  (XII.  666).    Homicide  — Previous  arming. 

Approved  in  Iowa  v.  Bone,  114  Iowa,  649,  87  N.  W.  511,  boldlng 
eharge  defendant  without   right  to  arm    for  self-defense   uuless 
anticipating    assault    under    circumstances    rendering    avoidance 
thereof  Impossible  without  danger  to  life  erroneous. 
153  U.  S.  192-198,  38  L.  685,  HANRIGK  v.  HANBICK. 

Syl.  1  (XII.  566).    Circuit  Courts  —  Judiciary  acts  1887,  1888. 

Approved  In  McDonnell  v.  Jordan.  178  U.  S.  238,  44  L.  1052.  20 
Sup.  Ct  889,  boldlng  petition  for  removal  for  prejudice  or  local 
Influence  must  be  Sled  before  or  at  term  cause  flrst  triable  and  be- 
fore trial  thereof;  Weldon  v.  Frltzlen,  128  Fed.  615,  denying  re- 
moval of  suit  against  mortgagors  and  creditor  by  nonresident  mort- 
gage creditor  of  codefendant  mortgagors  on  ground  of  local  preju- 
dice: Dongberty  v.  Yazoo,  etc.,  M.  V.  R.  R,  Ca,  122  Fed.  208, 
boldlng  wbere  complaint  states  Joint  action  against  railroad  and 
palace-car  company,  pialace-car  company  not  entitled  to  remove, 
codefendant  being  citizen  where  action  brought;  Foulk  v.  Gray, 
120  Fed.  1G3,  boldlng  where  action  brought  In  State  court  where 
neither  party  a  resident  Is  removed  by  defendant,  plaintiff  waives 
right  to  object  by  craisentlng  to  orders  relating  to  matters  lu  con- 
troversy; Parkinson  v.  Barr,  105  Fed.  83,  remanding  cause  removed 
on  ground  of  diversity  of  citlzenslilp,  wbere  cause  not  separable  and 
all  defendants  not  nonresidents,  slthougli  plalntlfC  citizen  of  different 
State  from  any  of  defendants;  Fife  v.  Whittell,  102  Fed.  530,  deny- 
ing petition  to  remove  on  ground  of  diverse  citizenship,  where 
diverse  citizenship  and  residence  alleged,  but  not  that  defendant 
was  nonresident  of  State;  Yarnell  v.  Pelton,  102  Fed.  370,  104  Fed. 
162,  denying  removal  upon  application  of  one  only  of  two  defend- 
ants where  citizenship  of  one  only  differs  from  plaintiff;  Wahl  v. 
Franz.  100  Fed.  683,  holding  proceedings  for  probate  of  will  on 
appeal  in  State  conrt  not  removable  by  contestant,  a  nom-esldent, 
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on  ground  of  prejndlce;  ThMnpaon  v.  Bostbem  Rj'^  130  N.  0.  112, 
41  8.  E.  9,  holding  petition  for  removal  Inaafflclent  merely  alleging 
corporation  ortglnally  created  under  laws  of  another  State. 

.8tL  2  (Xtl,  SflQ.   Bemoval  —  Local  prejudice  between  defendants. 

Approved  In  GblcagOh  etc.,  By.  Go.  r.  Martin,  178  U.  B.  248,  44  Ij. 
10S6,  20  Sup.  Ct  859,  denying  removal  of  action  agalnat  railroad  and 
receivera  for  wrongful  death  of  plalntlfTs  Intestate  upon  petition 
of  receivera. 

3yl.  3  (XII,  ce7).    Coata  —  Party  wrongfnlly  removing  cause. 

Approved  In  Dongberty  v.  Tazoo,  etc.,  U.  T.  R.  B.  C!o.,  122  Fed. 
211,  taxip.E  costs  of  Circuit  Court  and  Qrcnit  Conrt  of  Appeals 
upon  party  wrongfully  removing  cause. 

<XII,  BOB).     UIscellaneouB. 

Cited  In  Columbia  Wire  Co.  v.  Boyce,  101  Fed.  174,  to  point  tliat 
act  amending  original  section,  without  reference  to  prior  amend' 
menta,  repeala  prior  amendatory  acts. 
153  U.  S.  198-216,  33  L.  OSS,  THE  EDWIN  I.  UORBISON. 

8rl.  1  (XII,  B87).  Shipping  —  VnaeaworOilness — Ordinary  naage 
and  weather. 

Approved  In  The  TJomo,  115  Fed.  922,  attributing  loss  of  cattle 
to  perils  of  sea,  evidence  failing  to  establish  nuaeaworthlnaBB  or 
negligence  In  stowage  of  cattle. 

8yl.  3  (Xll,  687).  Shipping  ~  Seaworthineaa  —  Charterer  an 
Insorer. 

Approved  In  The  Boutbwark,  191  U.  S.  6,  holding  breaking  down 
Of  refrigerator  within  three  hours  of  sailing  raises  presumption  of 
unseaworthiness;  Dene  88.  Co.  v.  Uunson,  103  Fed.  986,  holding 
carriage  of  aephalt  being  within  charts  terms,  damage  to  vessel 
thereby  falls  upon  owner. 

Limited  In  Lake  Michigan  Car,  etc.,  Transp.  Go.  v.  Crosby,  lOT 
Fed.  726,  holding  warranty  not  Implied  of  fitness  of  barge  for  i»ar- 
Ucnlar  service  or  that  It  was  egnlvalent  In  capacity  and  structure 
to  stone  Bcow. 

Syl.  4  (XII,  967).    Shipping  — Seaworthiness —Burden  of  proof. 

Approved  In  The  Southvark,  191  TJ.  8.  16,  holding  owner,  bnrden 
of  tvoof  not  sustained,  refrigerator  breaking  down  within  three 
hours  of  sailing;  Nord-Deutcber  Lloyd  v.  President,  etc,  110  Fed. 
426,  holding  due  diligence  not  exercised  to  make  lighter  seaworthy, 
seams  Improperly  calked,  opening  and  admitting  water  when  boat 
rocked  by  alight  swdl;  The  Manitoba,  101  Fed.  157,  holding  vessel 
sailing  with  port  open,  proper  diligence  not  shown  in  maintaining 
watch  during  loading. 
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S7L  6  (XII,  068).    Sblpplns — Slxcepttnc  perlla  of  tea  —  NegU- 

ApproTCd  In  The  Palmaa.  108  Fed.  S9,  holding  ahip  liable  wbes 
•ea  water  In  ordlnarr  winter  weatber  entered  chain  locker  and 
damaged  «argo  of  augar. 

S7L  6  (XII,  SeS).     Shipidng  — DDt7  of  Inspection. 

Apiffored  In  The  Frleeland.  101  Fed.  100,  holding  evidence  failed 
to  show  prop^  Inspection,  cargo  damaged  b^  aea  water  entering 
tdirougb  bole  made  by  corrosion. 
153  D.  8.  216-228,  38  L.  BM,  RUNKLB  t.  BUBNHAM. 

S7].  1  (XII,  668).    Xrlal  —  Waivw  of  motion  for  nonsoIL 

Approved  In  Slgafns  v.  Porter,  1T9  U.  S.  121,  46  h.  116,  21  Sup. 
Ot  3S,  holding  defendant  could  not  asal^  as  errw  refusal  to  dls- 
mlse  evidence  put  In  after  refusal;  Walton  t.  Wild  Goose  Mining, 
etc.,  Co.,  123  Fed.  214,  holding  defenilant.  Introducing  evidence  after 
□KttloD  denied,  cannot  assign  same  b»  error;  U'Crea  v.  Parsons,  112 
Fed.  918,  def^idant  Introducing  evidence  after  motion  overruled 
and  not  renewing  same  at  close  of  testimon;. 

Syl.  5  (XII,  66a.    Appellate  court — Finding  of  fact 

Approved  in  Dooley  v.  Pease,  180  U.  a.  132,  46  L.  460,  21  Sup.  CL 
381,  rinsing  to  review  ttrors  alleged  in  finding  of  facts,  some  evi- 
dence Bunwrtlng  same;  Bradley  Timber  Co.  v.  White,  121  Fed.  TS5, 
holding  both  parlies  concluded  by  facts  found,  court  directing 
verdict  for  one,  upon  motion  of  both  for  peremptory  Instruction; 
Hnnkel  v.  Brown,  99  Fed.  D9S,  holding  finding  of  fact,  in  actloo  at 
law,  tried  by  stipulation  without  jury,  binding  where  any  evidence 
suppiKis  It. 

Syl.  6  (XII,  669).    Presumption  —  Producdcm  of  weaker  evidence. 

Approved  In  In  re  Eellogg,  113  Fed.  130,  bolder  of  mortgage  fail- 
iDg  to  call  original  holder  or  person  in  whose  favor  mortgage  made. 
to  clear  transaction  of  nsurions  character;  American  Bell  Tel.  Co.  ,t. 
National  TeL  Mfg.  Co..  109  Fed.  1018,  holding  absence  ot  witnesses 
who  could  testify  ui»on  important  issue  Justified  presumption  that 
snob  testtmony  woold  be  unfav(wabl& 
153  D.  8.  228-239,  38  L.  688,  BURKB  v.  DULANEY. 

8yL  4  (XII,  669).    Evidence  —  Rule  exoluding  parol  evidence. 

Approved  In  Kewe  Mach.  Qo.  v.  Barratt,  100  Fed.  594,  holding 
contract  did  not  become  effecave  where  materially  altered  aft« 
passing  out  of  trialntifrs  bandi;  Hurlburt  v.  Dusenbnry,  26  Colo. 
244.  67  Pac.  861,  and  Reiner  v.  Crawford,  23  Wash.  671,  63  Pac.  517, 
botta  adinltthig  parol  evidence  to  show  written  contract  ln{q>eradve 
because  of  separate  oral  agreement  constituting  condltitm  ^ecedeat; 
Vol.  Ill  —  31 


IzcJbyCoOgIC 


IBS  U.  a.  239-286         Notes  on  U.  9.  Reports.  482 

Sonthern  Adv.  Oo.  v.  Uetropole  Co..  91  Md.  6S,  46  AO.  516,  admlt- 
tiDg  parol  evidence  to  show  parties  never  lnt«)ded  written  Instm- 
ment  to  be  btodlns;  Catt  v.  Olivier,  Q8  Va.  S84,  36  S.  E.  981.  admit- 
ting evid^ice  to  abow  notea  detirered  apoa  coodltlona  not  fulfilled. 

S7I.  5  (XII,  56B).  Parol  evidence  —  Bllla  and  notea  —  Incomplete 
delivery. 

Approved  In  Hartford  Fire  Ina.  Oo.  v.  WIIbod,  187  U.  S.  474,  23 
Sup.  Ct  192.  47  L.  2&1,  holding  Ineurance  company  not  liable,  poUc; 
delivered   upon   nnderstandloK  policy  not  binding  nntil  company 
Inspected  iwemlaea  and  accepted  rielc. 
153  V.  S.  239-245.     Not  cited. 
153  U.  S.  24G-252,  38  L.  705.  IN  EE  CITI  NATIONAL  BANK. 

Syl.  1  (XII,  570).  Appeal  —  Mandamus  proper — Mandate  dis- 
obeyed. 

Approved  in  State  v.  Dickinson,  63  Nebr.  872,  89  N.  W.  432,  avrara- 
Ing  niandanins  to  compel  lower  conrt  to  vacate  restraining  order 
and  to  proceed  to  bearing  In  acctn^ance  with  mandate  of  appellate 
court;  State  v.  Norris.  61  Nebr.  463,  85  N.  W.  436,  denying  writ, 
lower  court  not  disobeying  mandate,  refusing  to  render  Judgment  for 
Interest,  mandate  merely  directing  Judgment  for  amount  found  due; 
State  V.  Omoba  Nat.  Bank,  60  Nebr.  235,  82  N.  W.  850,  awarding 
mandamus.  District  Court  misconstruing  mandate  of  appellate  court. 

Syl.  2  (XII,  570).  Mandamus — Remanding  —  Correcting  lower 
court's  errors. 

Approved  In  Tbe  Union  Steamboat  Co.,  178  D,  S.  319,  44  L.  1086, 
20  Sup.  Ct  9(KS,  holding  where  lower  court  refused  to  give  effect 
to  mandate  as  contended  for  by  party,  remedy  Is  by  appeal  and  not 
by  mandamus;  dissenting  opinion  in  State  v.  Omaha  Nat.  Bank,  60 
Nebi'.  244,  82  N.  W.  853,  majority  awarding  mandauiua,  lower  court 
misconstruing  mandate  of  appellate  court. 
163  U.  S.  252-273,  38  L.  706,  NORTHERN  PAC.  E.  B.  T.  CLAEK. 

$yl.  2  (XII,  5T1).     Injunction  to  restrain  tax  coUector. 

Approved  in  Soutliern  Ey.  Co.  v.  North  Carolina  Corp.  Comm.,  97 
Fed.  514,  compelling  complainants  to  tender  and  pay  Into  treasury  a 
tax  measured  by  assessment  plainly  legal. 
163  D.  S.  273-280,  38  L.  714,  MANN  v.  TACOMA  LAND  00. 

Syl.  1  (XII.  571).    Navigable  waters—  Title  to  dde  landa. 

Approved  In  Pacific,  etc.,  Co.  v.  Packers'  Assn.,  138  Gal.  630,  72 
Pac.  163,  bolding  right  of  fishery  In  ocean,  wbetber  In  opea  sea  or 
wbere  waters  ebb  and  flow  over  tide  land.  Is  a  public  right;  dissent- 
ing opinion  In  Scranton  v.  Wheeler,  179  U.  S.  167,  45  L.  180,  21  Sup. 
Ct  58,  majority  holding  riparian  owner  not  entitled  to  compensation 
for  loss  of  access  to  navigability  by  erection  of  pier  resting  apon 
submerged  lands. 
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Sri.  2  pen,  S71).    Public  lajids  — Acts  of  CooKrees  —  Tide  lands. 

Approved  In  Barker  t.  Harver,  181  U.  S.  4[)0,  45  L.  968,  21  Sup. 
GL  6&i,  boldlng  lands  burdened  wltb  rlKht  of  penaanent  occupancj' 
not  part  of  pnbllc  domain  subject  to  full  disposal  bj  Onlted  States; 
U'Fadden  t.  Mountain  View  Mln.  &  MIU  Ca,  97  Fed.  080,  holding 
Colvllle  reserratlon  restored  to  public  domain  not  open  to  explora- 
tloB  of  minerals  and  location  of  minlog  claims  In  advance  of  preeU 
dent's  proclamation. 

Distinguished  In  United  States  t.  Blendaur,  I2S  Fed.  913,  bead- 
ing lands  of  Flatbead  Indians,  made  bj  congressional  acts  subject  to 
sale  and  bomestead  laws,  became  part  of  public  domain  subject  to 
act  setting  apart  "  public  lauds  "  as  forest  reserration. 

87I.  3  (XII,  S71).     Public  lands  not  Including  tide  lands. 

Ai^roved  In  Minnesota  t.  HItcbcock,  18S  U.  S.  382,  46  L.  964,  22 
Sap.  Ot  657,  holding  lands  known  as  Red  Lake  Indian  reservation 
did  not  pass  under  school  grant  to  State;  Stockley  v.  Cissna,  119 
Fed.  836,  boldlng  act  providing  for  grantlug  "  vacant  lauds  "  not 
■jipllcable  to  Mississippi  river  bed  becoming  dry  by  change  of  course, 

SyL  4  (XII,  fin).    Public  lands  —  State  disclaiming  Ude  lands. 

Approved  In  Jones  v.  Callvert,  32  Wash.  612,  73  Pac.  702,  denying 
State  right  to  sell  tide  lands  wltbln  Indian  reservation  and  patented 
to  Individual  members  of  tribe. 
153  D.  8.  287-289,  38  L.  718,  BAER  v.  MORAN. 

Syl.  2  (Xn,  571).    Bvldence  —  Judicial  notice  —  "  Uud  flats.** 

Bee  note,  82  Am.  SL  Rep.  440. 
153  n.  S.  289-308,  38  L.  719,  BRENNAN  T.  TITUSTILI^ 

SyL  1  (XII,  571).    United  States  —  Conflict  of  laws. 

Approved  in  Lowry  v.  Tile,  etc.,  Assn.,  106  Fed.  43,  boldlng  as- 
sociation of  tile  dealers  formed  to  restrain  trade  between  San 
Francisco  and  eastern  dealers  Illegal  and  violative  of  antl-trast 
act 

Syl.  2  {XII,  572).    Interstate  commerce  —  Police  power  of  State. 

AptH-oved  In  Pnbat  Brewing  Co.  v.  Terre  Haute,  98  Fed,  334, 
holding  city  ordinance,  attempting  to  Impose  tax  upon  depot  main- 
tained by  brewing  association  of  another  State,  Invalid;  State  v. 
Hlckoz,  64  Kan.  662,  68  Pac.  36,  boldlng  State  law,  placing  sub- 
stantial restrictions  upon  nonresident  salesman  taking  orAere  for 
liquors  to  be  purchased  In  and  shipped  from  another  State,  Invalid; 
Adkins  V.  Richmond,  98  Va.  97,  34  S.  B.  969.  denying  right  of  State 
to  tax  agent  of  nonresident,  soUctlng  orders  by  sample,  receiving 
commission  therefor. 

Dlstlngalshed  In  Atlantic  ft  Paclflc  Tel.  Co.  v.  Philadelphia.  190 
IT.  S.  1B2,  23  Sup.  Ct  818,  47  L.  999,  austalnlng  city  ordinance  im- 
poslDg  reasonable  license  fee  upon  telegraph  company  for  enforce- 
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meat  of  local  goTemmentsl  BuperrlBlon,  leaving  qnestton  of  rettsoU' 
ablenew  to  Jury. 

S7I.  8  (XII,  672).  Intentate  commerce— License  tax  on  nonresi- 
dent Bgent. 

Approred  In  Norfolk,  etc.,  Rj.  Co.  v.  81ms,  191  IT.  8.  450,  deny- 
\ag  right  of  State  to  tax  Importer  receiving  goods  from  anotber 
State  in  original  packages  upon  payment  of  agreed  [Hice;  Oaldwell 
T.  North  Carolina,  187  n.  8.  628,  630,  631,  23  Sup.  Ct  231,  47  L.  340, 
341;  atockard  v.  Morgan,  185  D.  S.  36,  46  L.  794,  22  8np.  Ct  SSO; 
Ex  parte  Green,  114  Fed.  980;  People  v.  Bunker,  126  Mich.  182,  87 
N.  W.  81,  and  Adklns  v.  Richmond,  98  Va.  100,  34  8.  E.  970,  all  deny- 
ing right  of  8tate  to  tax  agent  Killcltlng  orders  for  nonresident  upon 
commission;  Stone  v.  State,  117  Oa.  294,  296,  43  8.  E.  741,  742, 
holding  State  law,  maldng  It  a  mlftdemeanor  to  peddle  without  a 
license,  not  applicable  to  agent  of  nonresident  manufacturer  al- 
though agent,  upon  receipt  of  goods,  breaks  original  packages  and 
distributes  same  among  customers;  Commonwealth  v.  Pearl  Laun- 
dry, etc.,  Co.,  100  Ky.  266,  49  S.  W.  28,  denying  right  of  State  to 
Impose  license  fee  upon  person  collecting  and  forwarding  clothes  to 
foreign  laundry  upon  commission;  Talbutt  v.  State,  39  Tex.  Or.  65, 
44  S.  W.  1091,  holding  occupation  tax  upon  sale  of  lightning  rods, 
manufactured  outside  State  upon  orders  taken  by  traTellng  sales- 
man, unconstitutional;  State  v.  WllUngham,  9  W70.  293,  S7  Am.  St 
Bep.  950,  62  Pac.  708,  declarli^  municipal  tax  Told  against  agent 
s<4[ citing  orders  for  pictures  and  frames  for  nonresident  manufac- 
turer.   See  notes,  Saulsbury  v.  State,  96  Am.  8t  Hep.  850,  851. 

Distinguished  In  Ractne  Iron  Go.  v.  McCommons,  111  Ga.  540,  543, 
86  S.  E.  867,  869,  upholding  llceaae  tax  upon  traveling  agents  of 
nonresident  principals  receiving  goods  In  original  packages,  break- 
lag  same  and  dlstribnUng  contents  to  CDStomere;  WlUIams  v.  Fears, 
110  Ga.  689,  36  S.  E.  700,  upholding  tax  apon  person,  known  as 
"  emigrant  agent,"  hiring  laborers  within  State  to  be  employed  with- 
out State;  State  r.  Oaldwell,  127  N.  O.  626,  37  8.  E.  139,  sustaining 
ordinance  taxing  agent  who  receives  "knock  down"  pictures  and 
frames  from  ncmresldent,  puts  them  together  and  delivers  tb«n  to 
cuatomers. 

(XII,  671).    Miscellaneous. 

'Cited  In  United  States  v.  Swift,  122  Fed.  531,  holding  agreement 
between  large  nnmber  of  defendants  to  refrain  from  bidding  against 
one  another  In  purchase  of  cattle  combination  In  restraint  of  trad& 
153  U.  S.  308-318,  38  L.  725,  BLITZ  v.  UNITED  STATES. 

Syl,  8  (XII,  674).    Appeal  —  Motion  for  new  trial 

Approved  In  Waterbouse  v.  Bock  leland,  etc.,  Mln.  Co.,  97  Fed. 
477.  holding,  under  United  States  practice,  order  overruling  motion 
for  new  trial  not  reviewable. 
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Indictment   ftdlowlng   statute  —  Nature  of 

AppToreA  In  Dalton  t.  United  States,  127  Fed.  G46,  holding  Indict- 
ment for  nslng  malls  for  purpose  of  fraud  must  set  out  facts  can- 
sUtnttng  scheme  or  artifice  In  direct  and  positive  averment;  United 
States  v.  Green,  lis  Fed.  352,  and  100  Fed.  947,  holding  Indictment 
charging'  conspiracy  to  defraud  United  States  hj  presentation  of 
fraudulent  claims  Insufficient  where  it  falls  to  show  in  what  respect 
dalm  fraudulent 

<XII,  574).    Ulscellaneoua. 

Cited  In  Logan  t.  United  States,  123  Fed.  294,  to  point  that  two 
offenses  cannot  be  created  out  of  same  criminal  act  bj  charging 
forging  of  note  In  one  count  and  forging  signstures  In  other. 
163  U.  S.  81S-331,  88  L.  729,  McBROOM  v.  SCOTTISH  MOBT., 
ETC.,  INVBJSTMENT  CO. 

Srl>  8  <XII,  570).  Usurr  —  Statutes  not  forfeiting  principal  and 
tnterest. 

Approved  in  Talbot  t.  First  Nat  Bank.  186  U.  S.  181,  46  L.  862. 
22  Sup.  Ct  618,  allowing  recovery  of  legal  Interest  where  greater 
rate  charged;  Petterson  v.  Berry,  12o  Fed,  908,  holding  In  action 
upon  mortgage  bearing  12  per  cent  interest,  executed  when  laws 
limited  rate  to  10  per  cent,  not  open  to  defense  of  usury  where 
laws  passed  prior  to  suit  fixed  rate  at  12  per  cent;  Hamilton 
T.  Fowler,  99  Fed.  24,  holding  Innocent  purchaser  for  value  be- 
fore matnrlty  unaffected  by  fact  that  unlawful  rate  of  Interest 
Included  In  principal  of  note;  dissenting  c^lnlon  In  Citizens'  Nat. 
Bank  v.  Foreman,  111  Ky.  222,  63  8,  W.  757,  majority  holding 
national  banks  at  once  forfeit  all  Interest  when  they  contract  for 
lntM«st  at  usurious  rate. 

Syl.  4  (XII,  575).  Criminal  law  —  Statutory  remedies  and  pen- 
alties. 

Approved  In  Central  Stockyards  Co.  v.  I.oulsvllle,  etc.,  R.  R.  Co., 
112  Fed.  826,  refusing  Injunction  to  compel  common  carrier  to  afford 
equal  and  proper  facilities,  Interstate  commerce  act  providing  for 
damages  only  tor  suoh  refusal;  Allen  v.  Petty,  58  S.  C.  244,  30  S.  E. 
687,  holding  court  cannot  allow  a  penalty  not  found  in  statute; 
dlasentlDg  opinion  In  Citizens'  Nat.  Bank  v.  Forman.  Ill  Ky.  223, 
63  S.  W.  758.  majority  holding  debtors  right  of  action,  under  Re- 
vised Statutes  of  United  States,  to  recover  double  amount  of  usuri- 
ous Interest  paid,  not  applicable  when  note  discounted. 

SjL  5  (XII,  575).     Usury  —  Penalty  for  usury  —  Recovery. 

Cited  in  Citizen's  Nnt.  Bank  v.  Formnu,  111  Ky.  212,  217,  83  S.  W. 
456,  457,  denying  right  to  recover  penalty  for  uauiy,  unless  payments 
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cpedflcaltf  applied  by  debtor  to  usurlona  loterest;  Hazeltine  v.  Bank, 
1ES5  Mo.  SS,  69,  74,  06  S.  W.  895,  896,  898,  denying  suit  to  recover 
twice  the  amount  of  usurious  Interest  paid  where  borrower  has  not 
paid  or  offered  to  pay  principal  of  note.  See  note,  8S  Am.  St.  Rep. 
639. 

Distlngulebed  In  Louisville  Trust  Co.  v.  Kentucky  Nat  Bank, 
102  Fed.  446,  holding  wbere  national  bank  discounts  note  at  usurious 
rate,  maker  upon  payment  of  note  entitled  to  recover  double  amount 
of  disconnt  thus  taken;  Citizens'  Nat.  Bank  v.  Donnell,  172  Mo.  418, 
72  S.  W.  93S,  denying  national  bank  right  to  apply  excessive  usu- 
rious Interest  to  payment  of  loan,  under  United  States  statute, 
entire  amount  of  Interest  forfeited. 
163  U.  S.  332-362,  38  L.  734,  GATES  lEON  WORKS  T.  FEASBR. 

(XII,  5T5).    Miscellaneous. 

Cited  In  Neptune  Meter  Co.  t.  National  Meter  Co.,  127  Fed.  5G7, 
declaring  patent  void  for  lack  of  invention  where  same  principle 
applied  in  old  way  to  accomplish  old  result;  Joiinson  v.  Chiaholm, 
116  Fed.  632,  declaring  pea-hulIlng  macblne  void  for  lack  of  patent- 
able novelty  in  view  at  prior  art;  dissenting  opinion  In  Just!  v. 
Clark,  108  Fed.  669,  to  point  that  changes  made  in  prior  mechanism 
were  so  slight  and  obvious  tbat  nothing  beyond  ordinary  mecbanlc's 
skill  was  employed. 
153  U.  8.  363-360.  38  L.  742.  SOUTH  CAROLINA  v.  SBYMOUE. 

Syl  1  (XII,  676).     Supreme  Court  —  Jurisdictional  amount 

Aw)roved  in  United  States  v.  Ware.  189  U.  S.  508,  23  Sup.  Ct  863, 
47  L.  922,  reaffirming  rule;  Butters  v.  Carney,  127  Fed.  623,  hold- 
ing in  ejectment  amount  In  controversy  Is  not  value  of  defendant's 
claim  but  value  of  whole  property  claimed  by  plaintiff  in  complaint; 
State  y.  Frost,  113  Wis.  043,  89  N.  W.  918.  allowing  receiver  to 
remove  suit,  brought  by  State  to  enjoin  destruction  of  road  by  dis- 
mantling same,  where  materials  composing  road  are  salable  for 
■nany  thousand  dollars. 
163  U.  S.  361-360.  38  L.  745,  MASON  v.  PEWABIC  MIN.  CO. 

Syl.  1  (XII,  576).  Supreme  Court  —  Jurisdiction  —  Appeal  from 
solicitor's  allowances. 

Approved  In  Talbot  T.  Mason,  125  Fed.  102,  holding  claimant  ac- 
cepting smaller  sum  barred  from  prosecuting  appeal  from  order  dis- 
allowing claim:  In  re  Michigan  Cent  R.  B.  Co.,  124  Fed.  733,  hold- 
ing appeal  Ilea  from  decree  of  Circuit  Court  allowing  fees  to  clerk  as 
n  matter  of  positive  law. 

Syl.  2  (XII,  576).  Appeal  —  Mandamus  to  compel  execution  of 
mandate. 

Approved  In  James  r.  Central  Trust  Co.,  108  Fed.  931,  denying 
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mandamui  where  Circuit  Oonrt  ens  In  coDStTnlng  order  of  appel- 
late court  retnaDdlng  cause  for  modification;  Tlie  New  York,  103 
Fed.  106,  afllnnlug  104  Fed.  566,  Circuit  Court  of  Appeals  enter- 
talnlog  appeal  from  decree  entered  b;  District  Coort  after  receipt 
of  mandate  aa  to  matters  left  open  by  mandate;  State  v.  Dickinson, 
63  Nebr.  872,  89  N.  W.  432,  grantluK  mandajnuB  where  lower  court 
restratiiB  one  party  from  proceeding  In  pursuance  witb  mandate  of 
appellate  court;  State  v.  Norrle,  61  Nebr.  463,  86  N.  W.  436,  holding 
mandamuB  appropriate  remedy  to  make  mandate  of  reviewing 
court  effective;  State  v.  Omaha  Nat  Bank,  60  Nebr.  235,  82  N.  W. 
851  (dissenting  opinion,  60  Nebr.  244.  82  N.  W.  854),  majority  en- 
forcing obedience  wbere  lovex  court  misconstrued  mandate  of  ap- 
pellate court 
163  U.  S.  397-379,  38  L.  747,  ROBERTS  v.  LEWIS. 

Syl.  1  (XII,  577).    Federal  courts  —  State  statutes  —  Construction. 

Approved  In  National,  etc.,  Pipe  Works  t.  Oconto  City,  etc.. 
Supply  Co.,  113  F,ed.  796,  following  Sta.te  decisions  and  boldlng 
under  State  statnte  water-works  property  not  subject  to  mecbonlc's 
Uen. 

SjL  3  (XII,  577),    WlllB  —  Power  to  convey. 

Approved  in  Woodbildge  t.  Jones.  183  Maes.  552,  St  N.  E.  879, 
boldlng  will  devising  property  to  wife  as  long  as  she  lives,  with 
power  to  dispose  same,  remainder  to  go  to  heirs,  created  life  estate 
with  power  of  absolute  conveyance;  Honaker  v.  Duff,  101  Va.  6S3, 
44  S.  B.  002,  holding  life  estate  not  enlarged  by  power  to  dispose  of 
remainder  at  death. 

Dlstlnguislied  In  Schlmpf  v.  Rbodewald,  62  Nebr.  Ill,  86  N.  W. 
910,  boldlng  will  devising  to  wife  all  testator's  property  with  con- 
trol over  same  as  long  as  she  Uvea  devises  life  estate  only. 
153  V.   8.   380-39a  38  h.   761,   MBBCHANT  T.   PENNSYLVANIA 
B.  R. 

SyL  1  (XII,  577).    Supreme  Court  —  State  decisions.  State  law. 

Approved  In  Clarksburg,  etc.,  Co.  v.  Clarksburg,  47  W.  Va,  747,  85 
8,  B.  997,  following  decision  of  State  court  that  town  counsel  under 
charter  and  State  law  was  without  power  to  grant  private  corpo- 
ration exclusive  franchise  to  use  street  for  definite  period. 

Syl.  2  (XII,  577).     Constitutional  law  —  Due  process. 

Approved  in  Weston  v.  Ralston,  48  W.  Va.  1S7,  36  &  B.  4S4,  deny- 
ing person  Instituting  action  to  enjoin  municipal  authorities  from 
removing  obstructions  la  street  right  upon  advnse  decision  ren- 
dered, to  complain  of  undue  process;  dissenting  opinion  In  Hendryx 
V.  Perkins,  114  Fed.  824,  majority  refusing  to  vacate  decree  based 
upon  facts  not  sulxnitted  and  upon  wrong  papers  through  mistake. 
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SyL  8  (XII,  678).  ConsUtutloiial  law  —  GoDseqaentlBl  Injorr  — 
CompensattoD. 

ApiwoTed  In  Austin  t.  Angusta  Terminal  By.,  lOS  Ga.  679,  694,  M 
S.  B.  8ES6,  861  (dlBttngulBhed  In  dissenting  opinion,  108  Ga.  725,  U 
S.  &.  873),  majority  bolding  railroad  not  liable  to  property-ownw 
for  dtmlnntlon  In  market  vftlne,  re«ultlDg  from  making  (tf  noise  anil 
sending  forth  smoke. 

DlsttDgnisbed  In  United  States  v.  Lyncb,  188  V.  B.  4T8,  23  Sup.  Ct 
;!58,  47  L.  600,  holding  riparian  owner  entitled  to  compensation 
\\h^!e  government  by  erecting  dam  floods  lands,  totally  destroying 
tlielr  value. 

Syl.  4  (XII,  67B).    Constitution  —  Equal  protecdon  of  laws. 

Approved  In  Austin  v.  Angusta  Terminal  By.,  108  Ga.  681,  34  8.  E. 
857,  holding  railroad  not  liable  to  property-owner  for  depreclatlcHi 
[n  market  value  due  to  smoke  and  noise;  State  v.  Whltebouse,  9S 
Me.  186,  49  AtL  871,  upholding  statute  Imposing  punishment  upon 
guardians  embezzling  property  of  words;  State  v.  Montgomery,  H 
Me.  206,  47  AtL  160,  holding  statute  providing  that  any  citizen  of 
United  States  may  obtain  license  to  peddle,  esclndliig  alien  from 
obtaining  like  privilege,  void;  Plnney  v.  Provident  Loaa,  etc.,  Co., 
106  Wis.  401,  S2  N.  W.  310,  declaring  statute  void,  providing  that 
service  may  be  made  upon  domestic  corporation  by  leaving  process 
^vlth  register. 

153  U.  S.  391-410.  38  K  767,  BRASS  v.  NORTH  DAKOTA. 

Syl.  1  (XII.  678).    Commerce  —  Regulation  of  grain  elevator  rates. 

Approved  in  Cottmg  v.  Godard,  183  U.  S.  84,  86,  46  L.  00,  100. 
22  Sup.  Ot.  33,  upholding  power  of  State  to  regulate  stockyards 
company,  but  holding  particular  statute  Invalid,  attempting  to  regu- 
late one  company  and  not  all  engaged  In  like  buslnesa;  Sta 
Jacksonville  Term.  Co.,  41  Fla.  406,  412,  27  So.  234,  236,  upholding 
regulations  made  by  railroad  commissioners,  requiring  terminal 
company  to  admit  railroad  company  to  benefits  of  terminal  facll- 
Jtles;  State  v.  Kinloch  Tel.  Co..  93  Mo.  App.  359,  67  S.  W.  686.  issu- 
ing mandamus  to  compel  telephone  company  to  rent  plaintiff  a  tele- 
phone InstruiaeTit  and  furnish  bim  service  thereon;  Andrus  v.  In- 
surance Assn.,  IGS  Mo.  1G3,  67  S.  W.  686,  holding  Insurance  com- 
panies not  denied  equal  protection  of  laws  by  practice  of  admitting 
proof  of  waiver  of  policy  terms,  without  special  plea  of  waiver. 

Distinguished  In  State  v.  Associated  Press,  159  Mo.  460,  60  S.  W. 
102,  refusing  to  compel  the  Associated  Press  to  furnish  to  the  Star 
Publishing  Company  budget  of  news  collected  by  the  former;  Falla- 
burg,  etc.,  Co.  v.  Alexander,  101  Va.  100,  43  S.  E.  198,  denying  legis- 
lature's right  to  authorize  corporation  to  condemn  private  proper^ 
to  locate  plant  for  water  power,  heat  or  light 
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SyL  S  (XII,  6TS).  Oarrien— WarebouBemiui  —  Statatory  regula- 
tions. 

DlatlD^nlBlied  'In  Dodge  t.  Mission  Tp.,  lOT  Fed.  S3S,  declaring 
township  bonds,  issned  for  the  iHomotlan  of  mlUs  and  factories  to 
manufacture  sorghum  cane  Into  sugar,  void,  purpose  private. 

153  D.  S.  4U-43S,  38  L.  764,  NEW  OSLElAJfS  v.  BENJAMIN. 

SyL  1  (ZII,  ST8>.  FedM«l  conrt — Jnrlsdlctkta — Salts  under 
Constitution. 

Approved  In  Gbrrstal  Springs  Land,  etc.,  Oo.  t.  Lob  Angeles,  17T 
U.  S.  lee,  44  L.  720,  20  Sap.  CL  678,  dtamlulug  for  want  of  Jurlsdic- 
tiMi  iip<«i  authority  of  principal  case;  Elkina  t.  Chicago,  IIB  Fed. 
960,  denying  Jurisdiction  of  action  between  cit7  and  street  railway 
aa  to  terms  of  grant,  although  city  council  passes  resolution  fixing 
expiration  of  franchise  and  advises  measures  for  dlsposseselon  of 

SyL  2  (XII,  579).    Supreme  Court — Conatltotlon  —  State  court 

Approved  in  Cincinnati,  Hamilton,  etc.,  Ry.  Co.  t.  Tbtebaud,  177 
n.  S.  620,  44  L.  913,  20  Sup.  Ct  824,  dlsmlHslng  writ  of  error,  cer. 
tiflcate  showing  constltntlonallty  of  State  statute  not  raised  or  con- 
sidered in  Circuit  Court  but  presented  for  SrBt  time  In  Circuit  Court 
of  Appeals. 

Syl.  3  (XII,  580).     State  abolishing  police  organization. 

Approved  in  Bmsheimer  v.  New  Orleans,  116  Fed.  894,  895,  hold- 
ing act  abolishing  police  board  did  not  relieve  N^w  Orleans  from 
liability  for  expense  of  policing  district. 

Syl.  4  (Xn,  680).    Circuit  Court  —  Jurisdiction  by  arerment. 

Approved  In  BanJcers',  etc.,  Co.'r.  Minn.,  etc..  Ry.,  192  U.  B. 
386,  24  Sup  Ct  330,  holding  In  action  against  railroad  for  loss  of 
mall,  fact  suit  Involved  relations  of  railroad  to  government  did  not 
pot  In  controversy  construction  of  United  States  laws  or  Constitu- 
tion; Defiance  Water  Co.  v.  Defiance,  191  U.  S.  191,  holding  record 
must  show  by  statement  In  legal  and  logical  form,  as  required  In 
good  pleading,  that  suit  depends  upon  construction  of  United  States 
laws  or  Constitution. 

Syl.  7  {XII,  580).    Circuit  Court  —  JurlsdlcUon  —  Suit  by  assignee. 

Approved  In  Smith  v.  Packard,  98  Fed.  797,  assuming  Jurisdiction 
of  suit  by  plaintiff  In  attachment  on  forthcoming  bond  taken  by 
sheriff. 

(XII.  579).    MlBcelUneouB. 

Cited  in  Defiance  Water  Ca  v.  Defiance.  191  tJ.  S.  194,  to  pre- 
sumption that  State  courts  will  do  what  United  States  laws  and 
Constitution  require;  Carter  v.  Roberts,  177  U.  S.  500,  44  L.  863, 
20  Sup.  Ct  714,  to  point  that  where  case  Involving  construction  of 
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UnHed  States  ConstltatloD  la  appeBled  to  Circuit  Cotirt  of  Appeals, 
such  court  may  decide  'whole  case  or  certify  constttutlooal  ques- 
tion and  afterward  proceed  to  Judgment  or  decline  Jurisdiction;' 
dtsseatlng  opinion  to  Amertt^an  Sugar  Refining  Co.  t.  New  Orleans. 
104  Fed.  fi,  majority  balding  Circuit  Court  of  Appeals  sliould  de- 
dlue  Jurisdiction  where  controlling  question  in  case  tuTolTes  cod- 
Btructlon  of  United  States  Constitution,  although  guestloD  not 
raised  by  plalutlfTs  pleading;  dissenting  opinion  In  City  of  Dawson 
T.  Columbia  Ave.  Saving  Fund,  etc.,  Co.,  102  Fed.  209.  majority 
denying  appeal  to  Circuit  Court  of  Aiqjeals  from  order  granting  In- 
junction, where  municipal  ordinances  are  claimed  to  violate  Con- 
stitution and  other  question  Involved. 

153  D.  S.  436-446.  38  L.  773,  ASHLEY  v.  RYAN. 

Syl.  8  (XII,  580).  Foreign  corporations  doing  business  under 
State  laws. 

Approved  in  Winn  v.  Wabash  R.  B.  Co.,  118  Fed.  66,  denying 
foreign  corporation's  right  to  remove  cause  of  action,  arising  wltbln 
State,  on  ground  of  diverse  citizenship;  Ashland  Lumber  Co.  r. 
Detroit  Salt  Co.,  114  Wis.  78.  89  N.  W.  908,  upholding  validity  of 
act  declaring  corporation's  contracts,  affecting  personal  liability 
made  before  complying  with- statutory  requirements,  wboUy  void. 

Syl.  4  (XII,  580).  CorporsUoas— Statutory  condltioas  for  doing 
business. 

Approved  In  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  532,  declaring 
contract  of  foreign  corporation,  made  before  complylug  vrith  statu- 
tory provisions,  unlawful  and  void  as  to  contractual  rigbts;  Chicago, 
etc.,  R.  R.  V.  State.  153  Ind.  145,  51  N.  E.  928,  upholding  act  estab- 
lishing fee  for  filing  articles  of  lucorporatlon  and  enjoining  railroad 
from  doing  business  until  same  paid. 

SyL  6  (XII,  681).    Commerce  —  Foreign  corporations  —  State  tar. 

Approved  in  Purdy  v.  Erie  E.  R.,  162  N.  T.  49,  56  N.  B.  510,  sus- 
taining mileage-book  acts  when  limited  to  railroad  transportatJoa 
wholly  trithln  State. 
153  U.  B.  446-156,  38  L.  778,  EAGLB  INS.  CO.  v.  OHIO. 

Syl.  3  (XII,  581).    Corporations  —  Withdrawal  of  iwlvlleges. 

Approved  In  Powlby  v.  Kline,  28  Ind,  App.  664,  63  N.  B.  724.  up- 
holding constitutionality  of  set,  providing  that  notes,  etc.,  of  build- 
ing and  loan  associations  shall  not  be  negotiable  without  order  of 
Circuit  Court  or  Judge. 
'  153  U.  S.  456-464.  38  L.  781,  STEWART  v.  BARNES. 

Syl.  1  (XII,  581).     Internal  revenue  —  Appeals  to  commissioner. 

Approved  In  Cbesebrough  v.  United  States,  192  U.  S.  262,  24  Sup. 
Ct  265.  holding  subsequent  applicotion  to  commissioner  to  refund 
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inmfficleDt  tuid  not  equlvaleDt  to  a  [potest  made  or  notice  given  at 
time  of  purcbaae  of  stamps. 

SyL  4  (XII,  681).    Danu^es  —  Money  withheld  —  Interest. 

Apiffored  In  Maloy  t.  Coanty  Comrs.,  10  N.  Mex.  668,  62  Pac. 
1114,  boldloe  Interest  accraes  from  time  connty  treasurer  falls  to 
pay  over  to  successor  balance  of  pnbUc  funds. 
113  tJ.  8.  465-488.  88  L.  786,  GEOVBS  v.  8BNTILL. 

Syl.  11  (XII,  682).    Costs  —  Party  Interideadlng  —  Solicitor's  fees. 

Approved  In  ProTid^it,  etc.,  Assur.  Co.  v.  Loeb,  115  Fed.  359, 
anstalnlng  bill  of  tnterpJeader  wbere  complainant  ayerred  rigbt  to 
deduct  certain  amount  from  policy  for  semi-annual  premium; 
UcNamara  t.  Provident  S&t.  Life,  etc,  Soc,  114  Fed,  912,  914, 
holding  Insurance  cooipany,  flUng  bill  of  interpleader,  depositing 
amount  due  In  court,  entitled  to  solicitor's  fee.  See  note,  91  Am. 
8t  Bep.  586. 

Dlsdngulsbed  In  Stevens  v.  Ufe  Ins.  Co.,  26  Tex.  Civ.  160,  62  8.  W. 
826,  allowing  Insurance  company,  filing  bill  of  Interpleader,  cost 
and  attorney  fees  as  against  claimant  awarded  full  amount  of 
premiums  paid. 

1S3  D.  S.  48&'609.  88  L.  793,  MOBILE,  ETC.,  B.  B.  v.  TENNESSEE!. 

SyL  1  (XII,  582).  Federal  courts  —  State  court  upboldlng  State 
laws. 

Approved  In  Wilson  v.  Standefer,  184  V.  S.  412,  46  L.  618,  22 
Sup.  Ct.  389,  reviewing  and  sustaining  Texas  Supreme  Court's 
decision  tbat  State  not  precluded  by  contract  from  changing  mode 
of  procedure  as  to  purchasers  In  default 

Syl.  2  (XII,  682).     Supreme  Court  —  Impairment  of  contracts. 

Approved  In  Stearns  v.  Minnesota,  1T9  U.  S.  233,  45  L.  ITO,  21  Sup. 
Ct  77,  holding  legislature  changing  rate  of  taxation  of  railroad 
property  Impaired  the  obligation  of  contract;  Hunt  v.  Searcy.  167 
Mo.  181,  ST  S.  W.  213,  boldlng,  under  Constitution  1820,  Judgment  of 
Insanity  wltbout  notice  to  or  appearance  of  person  adjudged  Insane 
void,  regardless  of  whether  statute  requires  notice  or  not 

Syl.  3  (XII,  683).  Supreme  Court's  Jurisdiction  unaffected  by 
State  court 

Approved  In  Deposit  Bank  T.  Frankfort.  191  TT.  8.  518,  holding 
Federal  court's  adjudication,  establishing  exemption  from  taxation, 
based  upon  State  court's  decision,  unaffected  by  subsequent  reversal 
of  said  decltion. 

(XII,  682).    Miscellaneous. 

Cited  In  Terre  Haute,  etc.,  B.  B.  Co.  v.  Stste,  159  lod.  461,  65 
N.  E.  409,  deducting  interest  allowed  to  subscribers  and  discount 
allowed  purchasers  of  bonds  to  ascertain  capital  stock  actually  In- 
vested In  road. 
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168  U.  8.  00&-523,  88  L.  802,  SLIDB,  ETa,  GOLD  UINBB  v.  SBX- 

Momt. 

87I.  S  (XII.  584).    Tendor'B  lUn  —  AbandcHiment  — PreflumpUoD. 

Apptoved  m  BottibamD  t.  Hayee,  10  N.  Da^.  327,  86  N.  W.  979, 
holding  defendantB  f&Iled  to  eBtabllab  walv^  of  factor'a  lien,  mort- 
sages  taken  being  ftddltlonel  security. 

163  U.  &  623-626,  88  L.  807,  SEYMOUBt.  BLIDEl,  ETC.,  GOLD 
MINES. 

S7L  S  {XII,  686).    Foreign  corporations  —  Blgbt  to  bold  real^. 

Approved  In  Bandera  t.  Tbomton,  97  Fed.  804,  denying  recoverr 
of  poBBeaslon  of  landa  by  one  holding  legal  title  In  tnist  t<x  defend- 
ant lacUng  dtlzeDBhlp  to  hold  sncb  lands. 

153  U.  S.  625-634,  38  L.  808,  LUXTON  t.  NORTH  BIVER  BEIDOE 
CO. 

Syl.  1  (XII,  6S6).    Oongrees  —  Powers  —  Organizing:  corporatlona. 

Approved  tn  OTerbolser  t.  National  Home  for  Disabled  Soldlera, 
08  Ohio  8t  247,  07  N.  E.  489,  96  Am.  St  Bep.  .  upholding  coD- 
gresslonail  power  to  establlah  National  Home  for  Disabled  Volunteer 


Syl.  3  (XII,  68G).    Commerce — Congress  —  Interstate  bridges. 

Approved  In  dissenting  opinion  tn  Southern,  etc..  Bridge  Co.  t. 
Stone.  174  Mo.  44,  48,  73  S.  W.  404,  405,  majority  allowing  IlUnole 
bridge  company  licensed  In  UlBSourl  to  condemn  right  ot  way  for 
bridge  across  Misslsefppl  river. 
153  U.  S.  535-539.  38  L.  812,  UILLBB  t.  TEXAS. 

Syl.  S  (XII,  686).    Supreme  Court  —  Federal  Question  not  claimed. 

Approved  In  Wettmer  y.  Bishop,  191  U.  S.  561,  reaffirming  rule; 
Weber  v.  Boagan,  188  V.  S.  14,  23  Sup.  CL  264,  47  L.  365,  recus- 
ing to  consld^  proceedings  to  compel  commissioner  to  convey  lands 
where  State  decision  declared  act  discretionary  with  commissioner; 
Erie  B.  R.  v.  Purdy,  185  U.  S.  154,  46  L.  851,  22  Sup.  Ct  607,  dis- 
missing suit  where  State  court  declined  to  pass  upon  Federal  qnes- 
tlon  not  raised  in  trial  court 

153  V.  S.  640-554.  38  L.  814,  ANVIL  MINING  CO.  r.  HIMBLE. 

Syl  3  (XII,  686).    Damages  —  Breach  of  contract  —  Profits. 

Approved  In  Fidelity  Co.  v.  Buckl  Co..  189  U.  S.  142,  23  Sup. 
GL  585.  47  L.  751,  holding  sureties  on  attachment  bond  not  liable 
for  damage  caused  by  plalntlfT'e  failure  to  deliver  materials  or 
for  reflection  upon  defendant's  credit;  Hlchhorn,  Mack  &  Co.  v. 
Bradley,  117  Iowa,  139,  90  N.  W.  595,  admitting  evidence  of  sales 
of  cigars  after  breach,  where  contract  appointing  plalntlfF  agent 
to  sell  cigars  Illegally  revoked. 
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Approved  tn  Hlchhorn  t.  Bradley,  117  lona,  141,  90  N.  W.  S9S, 
admltUng  evldeiice  ot  aales  of  cigars  made  after  breach,  contract 
appointing  plalntlfF  agoit  Illegally  revoked. 

S7I.  5  (XII,  686).    Oontracts  —  Preventing  performance  —  Action. 

Approved  In  Boehm  v.  Ht^at,  17S  U.  S.  IS,  44  L.  9S9,  20  Sup.  Ct 
78S,  holding  iult  may  be  Immediately  instituted  by  Injoted  party 
where  notice  given  contract  would  not  be  performed;  H.  D.  Wil- 
liams, etc,  Co.  V.  Scofleld,  llG  Fed.  12S,  holding  where  plaintiff 
broke  contract  and  bought  from  other  dealers  defendant  had  right 
to  refnae  further  delivery  and  rescind  contract;  Bonnano  v.  Tweedle 
Trading  Co.,  117  Fed,  904,  refusing  to  cancel  charter  where  char- 
tMW  by  bbstructive  tactics  prevents  owner  from  entering  vessel 
at  custom  before  time  required  In  chartw;  Clark  t.  American,  etc., 
Uln.  Co.,  28  Mont.  476,  72  Pac.  980,  denying  plaintiff,  falling  to 
perform,  return  of  Instalments,  contract  silent  thereto;  Moore  v. 
Gaardlan  Trust  Go.,,  173  Mo.  245,  73  S.  W.  151,  holding  lessor, 
wrongfully  enjoining  lessee  from  subletting  premises,  not  entitled 
to  rent  from  lessee  or  sublessee. 

163  D.  8.  864-664,  38  L.  819.  CHICAGO  DEPOSIT  VAULT  CO.  v. 
McNDLTA. 

Syl.  1  (XII,  587).    Receivers — Powm  to  Incur  expense. 

Approved  tn  Farmers'  Loan  &  T.  Co.  v.  Baton,  114  Fed.  16,  hold- 
ing receiver  under  authority  of  court  may  lease  property;  Jonee  v. 
Roach.  21  Tex.  GIv.  303,  01  8.  W.  561,  holding  In  absence  of  proof 
of  limitation  of  power  receiver  has  authority  to  contract  to  amd 
message  to  end  of  own  line  and  there  deliver  it  to  another. 

Distinguished  in  Braman  v.  Farmers'  Loan  &  Tmst  Co.,  114  Fed. 
21,  disallowing  {2.952  for  hotel  bills  alleged  paid  by  receiver  while 
la  New  York  on  receivership  bualneas. 
153  U.  8.  664-583,  38  L.  822,  LOUD  v.  POMONA  LAND,  HTC,  CO. 

8yL  3  (XII,  688).  Contracts  —  Dependent  and  Independent  cove- 
nants —  Construction. 

Approved  In  Warner  v.  Cochrane,  128  Fed.  557,  holding  lessor, 
having  refused  to  renew,  not  entitled  to  differential  payment  pro- 
vided for;  Mutual  Life  Ins.  Co.  v.  KeUy,  114  Fed.  277,  construing 
mutual  covenants  and  holding  covenant  against  suicide  in  policy 
limited  to  two  years'  period. 
153  U.  S.  684-608.  38  L.  830,  B^VANS  v.  UNITED  STATES. 

Syl.  I  (XII,  588).  Indictment  following  statute  —  Statutory  mis- 
demeanor. 

Approved  In  In  re  Bellah,  110  Fed.  73,  holding  petition  in  Invol- 
untary  bankruptcy,    averring  defendant    received    specified    sum. 


liztJbyCoO'^''^ 


IS3  IT.  8.  584-a08        Notes  on  D.  S.  Beports.  «4 

wtitcb  sum  "he  hu  erer  since  concealed;"  etc-,  Bufflclently  partlcnlu; 
Jobng  T.  State,  169  Ind.  416.  66  N.  E.  288,  holding  Information  tor 
buaco-Bteer]ng:,*cbareliig  defendants  b7  "  duress  and  fraud  "  accom- 
pUsbed  crime,  wltboot  setting  fortb  nature  of  duress  and  fraud, 
InsnfflclenL 

SjL  2  (XII.  688).    Crime  —  Charging  -wUh  precision  and  certalnir. 

Approved  In  United  States  t.  Melfl,  118  Fed.  904,  holding  Indict- 
ment to  defraud  United  States,  by  fraudulently  conspiring  to  re- 
ceive certlflcates  of  citizenship,  fatally  defective,  where  object 
of  conspiracy  not  set  forth;  United  States  r.  Dlmmlck,  112  Fed. 
363,  holding  on  motion  to  arrest  Judgraent  Indictment  sufficient 
aUeglng  defendant  feloniously  failed  to  deposit  public  money  on 
certain  date;  Ullby  v.  United  States,  109  Ted.  641,  holding  Indict- 
ment Insnfflcient  falling  to  allege  defendant  did  not  intend  and 
would  not  send  counterfeit  money  upon  receipt  of  price. 

Syl.  3  (XII,  689).    Criminal  law  —  Indictments  toe  misdemeanors. 

Approved  In  dissenting  opinion  In  Bleger  v.  United  States,  IQT 
Fed.  934,  majority  holding  Indictment  sufflcteut  charging  willful 
misapplication  of  funds  of  national  bank,  without  aUeglng  money 
actually  withdrawn. 

Syl.  4  (XII,  589).  National  banks  —  MlsapproprlBtlon  of  funds  — 
Indictment 

Approved  In  McKnlght  v.  United  States,  116  Fed.  985,  holding 
averment,  charging  that  fraudulent  transaction  was  without  con- 
sent of  officers,  need  not  be  proved  where  transactton  one  to  whicb 
directors  presumed  not  to  consent;  United  States  v.  M'Clure,  lOT 
Fed.  271,  sustaining  Indictment,  for  aiding  misapplication  of 
national  bank  funds,  distinctly  charging  "  embezzlement "  by  cashier 
of  bank  for  benefit  and  gain  of  defendant;  Bliss  v.  United  States, 

106  Fed.  610,  sustaining  conviction  of  defendant  Indicted  for  aid- 
ing and  abetting  another  In  counterfeiting  notes,  without  proving 
or  aUeging  convlctton  of  principal. 

Distinguished  In  dissenting  opinion  In  Rleger  t.  United  States, 

107  Fed.  933,  majority  holding  Indictment  suffldent  charging  will-, 
fnl  misapplication  of  funds  of  national  bank,  without  alleging 
money  actually  drawn  from  bank. 

Syl.  6  (XII,  689).  Criminal  law  —  Counts  —  Bepeating  dements 
of  offense. 

Approved  In  United  States  t.  Greene,  116  Fed.  362,  reading.  In 
construing  Indictment  for  conspiracy  to  defraud  United  States, 
statement  In  first  count  of  general  scheme,  purpose  intended,  man- 
ner of  accomplishment  and  powers  of  alleged  conspirators  as 
United  States  offices  Into  every  count 
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SjL  0  (Xn,  S89).    Indictment  —  NegatiTlnK  InconslBtent  theorleo. 

Approved  In  Iic&m&n  v.  United  States,  127  Fed.  48,  upholding 
1ndlctm«)t  for  conspiracy  to  defrand  b7  use  of  malls,  charging 
In  .same  count  conspiracy  to  defrand  "  by  dealing  and  pretending 
to  deal  In  "  green  articles  "  and  "  spurious  notes," 

SyL  7  (XII,  CfSO).  Criminal  pleading  —  Anticipating  or  negativing 
dtfenses. 

Ai^roved  In  McEnlght  v.  United  States,  115  Fed.  987.  holding 
wbere  preonmptlcni  of  authority  not  raised  by  allegations  and  proof 
ot  misapplication  of  funds,  accused  relying  upon  such  defense  must 
prove  It 

By].  8  (XII,  5S9).    Crtantnal  pleading  —  General  words. 

Approved  Id  Rlegw  v.  United  States,  107  Fed.  927,  holding  suf- 
ficient to  allege  generally  that  misapplication  was  for  use,  benefit 
and  advantage  of  accused,  without  alleging  conversion  of  fimds  or 
credit;  Breese  v.  United  fit&tes,  106  Fed.  688,  holding  Indictment 
charging  president  with  embezzling,  abstracting  and  misapplying 
moneys,  funds  and  credits  need  not  specify  how  much  was  moneys 
how  macb  funds,  bow  much  credits. 

Syl.  12  (XII,  690).  Criminal  pleading— Frani^uleat  Intent  es- 
sential. 

Approved  in  McEnlght  v.  United  States,  111  Fed.  736,  holding 
Indictment  charging  embezzlement  of  national  bank  funds  must 
allege  that  act  was  done  "  with  Intent "  to  Injure  or  defraud  as- 
sociation. 

Syl.  16  (XII,  590).  Criminal  law  — General  verdict  — One  count 
good. 

Approved  In  Lehman  t.  United  States,  127  Fed.  44,  sustaining 
conviction  for  conspiracy  to  defraud  by  pretending  to  deal  In 
"green  articles"  and  "spurious  treasury  notes,"  one  count  sus- 
tained by  evidence;  Carter  v.  M'Claughry,  105  Fed.  620,  holding 
sentence.  In  gross  by  court-martial  upon  conviction  of  several. 
i^hsrges,  unaffected  by  setting  nslde  conviction  as  to  some  of 
(.'barges;  Tubbs  v.  United  States,  105  Fed.  61,  holding  one  good 
count  sufficient  to  support  sentence,  sentence  not  exceeding  tbnt 
n'hicfa  could  be  lawfully  Imposed  on  such  count;  Haynes  v.  United 
States,  101  Fed.  819,  sustaining  sentence,  under  general  verdict 
of  guilty.  Indictment  containing  several  counts,  one  of  which  tkad; 
Jewett  V.  United  States,  100  Fed.  836,  eustalnlng  conviction,  sen- 
tence Imposed  less  than  mailmum  under  eltlier  count 
168  U.  S.  608,  608,  38  L.  830,  BVANS  v.  UNITED  STATES. 

SyL  1  (XII,  690).    Criminal  law  —  General  verdict  —  One  count 

Approved  In  Tubbs  v.  United  States,  105  Fed.  61,  and  Hayoea 
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T.  UDlted  States,  101  Fed.  819,  botb  holding  one  count  nifficlent 

to  supp(H-t  Bentence,  aentence  not  exceeding  that  which  could  be 

lawfully  Imposed  <m  snch  count. 

1S3  n.  S.  609-614.    Not  dted. 

163  D.  8.  614-628,  38  L.  841.  8TAEB  T.  UNITED  STATES. 

Syl.  3  (Xlt,  691).    Arrest— PreTioos  conduct  — Beaietancft 

Approved  In  lows  r.  PhUllpa,  118  Iowa,  881,  92  N.  W.  884,  hold- 
ing court  erred  falling  to  Instruct  that  Jury  must  And  that  de~ 
fendanta  knew  or  should  bare  known  arreat  was  sought  by  lawful 
authority  and  without  personal  violence. 

SyL  4  (Xlt,  691).    CMmlnsl  practice — Fedwal  judge — Opinion. 

Approved  In  Nichols  v.  United  States,  106  Fed.  678,  holding  charge 
to  find  defendant  guilty  "  if  he  received  and  retained  possession 
of  cigars  without  placing  required  stamp  thereon  "  fatally  defective. 
Ignoring  kind  and  manner  in  which  defendant  came  Into  poseessloQ 
of  cigars. 

Distlngulahed  In  Nyback  v.  Champagne  Lumber  Co.,  109  Fed. 
737.  btddiug  where  Question  of  fact  properly  submitted  to  Jury 
court' ored  stating  Jury  not  JuBtllled  In  finding  fact  as  alleged  by 
plaintiff. 

Syl.  6  (XII,  691).    Criminal  practice  —  Law  and  facts. 

Approved  In  Cblng  v.  United  States,  118  Fed.  642,  heading  judge, 
intimating  what  verdict  should  be,  did  not  err.  Jury  subseqaeotly 
told  It  was  for  them  to  finally  determine  whether  offense  proved. 

SyL  6  (XII,  691).    Criminal  practice  —  Judge's  opinion  of  accused. 

Approved   in   Mullen  v.    United    States,    106  Fed.   896,   boldlng 
«Tor  prejudicial  for  court  to  comment  unfavorably  upon  general 
charact^  of  accused  and  to  Intimate  that  accused  was  not  of  good 
character,  no  evidence  thereto^ 
163  U.  S.  628-649.    Not  cited. 
168  U.  8.  649-670,  38  L.  854,  LYON  v.  WOODS. 

Syl.  1  (XII,  692).     Statutes  —  Validity  of  passage  —  Courts. 

Approved  In  Milwaukee  Co.  v,  Isenring,  109  Wis.  26,  8&  N.  W. 
137.  examining  original  bills  to  ascertain  whether  published  laws 
bear  tbe  same  title. 

(XU.  392).    Miscellaneous. 

Cited  In  Murphy  v.  Utter,  186  U.  8.  108,  46  L.  1077,  22  Sup.  Ct 
780,  to  point  that  where  two  acts  deal  with  same  subject,  lattw 
act  embracing  all  provisions  of  first,  together  with  new  provisions 
and  imposing  dlC^ent  penalties,  operates  as  a  repeal  of  first 
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1S3  n.  S.  671-6S4,  38  L.  S61,  UBTCALr  v.  WATEJSTOWN. 

B7L  1  (XII,  683).    Federal  conrte  —  State  Statntea  of  Limitations. 

Approred  In  Ratlcan  v.  Terminal  R.  R.  Assn.,  114  Fed.  668, 
holding  action  to  record  damages,  under  interstate  commerce  lawa, 
governed  as  to  limitation  of  acttons  bj  State  law. 

Syl.  2  (XH,  688).    Olrcnit  Court  jndgmenta  —  Credit 

Apivored  In  Union  &  Planters'  Bank  t.  Memphis,  1S9  U.  8.  75, 
23  Snp.  Gt  606,  47  L.  715,  denying  In  United  States  court,  under 
declslonB  of  lenuessee  State  court,  tbe  doctrine  at  res  Judicata 
to  tax  Judgments  for  years  other  than  those  luTolved  in  [Hliiclpal 
cam;  Hancock  Nat  Bank  v.  Farnom,  176  U.  8.  045,  4C  L.  622,  20 
Sup.  Ct  SOS,  holding  Supreme  Court  of  Bliode  Island,  denying 
plaintiff.  Judgment  creditor  of  corporation  In  Kansaa,  right  to  main- 
tain salt  against  stockholder  failed  to  give  proper  effect  to  Kansas 
Judgment 
1S3  tr.  8.  681-689,  38  L.  887,  MoKAKB  t.  DCRSTON. 

ByL  4  (XII,  683).    Criminal  law  —  Appeal  —  Due  process  of  law. 

Aivroved  in  Reetz  v.  Michigan,  188  U.  S.  SOS,  23  Sup.  Ot  392, 
47  L.  666,  upholding  State  statute  -giving  to  board  of  registration 
flnal  determination  of  legal  question;  Murphy  v.  Massachusetts. 
177  U.  S.  158,  46  L.  713,  20  Snp.  Ct  640,  holding  resentencing  ac- 
cused, wh^re  partly  swved  sentence  reversed  because  unconstltn- 
Uonal,  not  placing  blm  twice  in  Jeopardy;  In  re  Strauss.  12B  Fed. 
332,  holding  allowance  of  habeas  cwpus  to  test  validity  of  tempo- 
rary commitment  by  magistrate  no  bar  to  subsequent  extradition 
proceedings  before  governor;  dissenting  opinion  In  State  v.  Thayn, 
158  Mo.  54,  58  B.  W.  14,  16,  majori^  allowing  appeal  from  a  mis- 
demeanor conviction  In  Circuit  Court  upon  an  Information. 

(XII.  593).    MlsceUaneouB. 

Cited  in  Herold  v.  Prank,  181  U.  8.  659,  dismissed  for  want  of 
jurisdictioii  upon  authority  of  principal  case. 
1S3  tJ.  8.  689-691,  88  L.  889,  CONNECTICUT  v.  WOODRUFF. 

SyL  1  (XII,  S91).    State  decision  broad  enough  to  exclude  Fedraai. 

A^voved  In  B^vard  t.  People  of  Michigan,  184  U.  S.  697,  46  L. 
764,  22  Sup.  Ct  940,  reaffirming  rule. 

163   U.   S.    692-700,   88  L.   871,    POSTAL   TEL.   CABLB   CO.    t. 
CHARLESTON. 

SyL  2  (XII,  S84).  Commerce  —  Foreign  corporations  —  Munici- 
pal taxation. 

Approved  In  State  r.  Northern  Pac,  Exp.  Co.,  27  Mont  424,  71 
Pac.  406,   declaring  express  company  transacting  Interstate  and 
Intrastate  business  not  subject  to  occupation  tax;  Postal  TeL  Co. 
Vot  111  —  32 
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V.  Rlcbmond,  9B  Ta.  107,  66  Am.  8t.  El^.  SSI,  37  S.  B.  Tfll,  deny- 
Ing  Tight  of  municipal  corporation  to  Impooe  npou  Interstate  tele- 
graph company  general  license  tax. 

Distinguished  In  Kehrer  v.  Stewart,  117  Ga,  976,  44  S.  B.  S57, 
boldlng  residHit  conducting  for  nonresident  a  domestic  business 
subject  to  occniMtlon  tax;  Postal  Tel.,  etc.,  Co.  v.  Norfolk,  101  Va. 
129,  131,  132,  43  S.  B.  209,  sustaining  city  ordinance,  Imposing  privi- 
lege tax  on  buslnbSB  of  telegr^h  company,  expreaalr  excepting 
foreign  and  interstate  business. 


CLIV  UNITED  STATES. 

IM  n.  S.  1-34,  88  L.  S83,  PHXMBOSB  T.  WESTERN  UNION  TBU 
CO. 

SyL  7  (XII,  596).    Telegraph  may  confine  liability  to  price. 

Approved  in  De  Focd  r.  Maryland  Steel  Co.,  113  Fed.  75,  taidd- 
Ing  In  action  for  breach  of  contract  to  complete  and  deliver  ves- 
sels on  time  conflned  to  Interest  on  paymenta  previously  made. 

DlstlnguUhed  In  Beatty  Lumber  Co.  v.  Western  Union  TeL  Co., 
ra  W.  Va.  412.  413,  44  S.  B.  310,  holding  stlpalatlon  on  blajik 
message  limiting  liability  to  price  of  transmisBlon  invalid  to  ex- 
cuse complete  nontrannulsBlon  of  dlspatcb. 

Syl.  9  (XII,  S96).    Contract  damages  limited  to  usual  course. 

Approved  In  Globe  Refining  Co.  v.  Landa  Cotton  OH  Co.,  190 
U.  S.  544,  23  Snp.  CL  75G,  47  L.  1173,  holding  mere  notice  to  sdler 
of  oil  that  buyer  must  bring  tanks  from  distance  does  not  Increase 
damages  on  breach  of  contract  to  sell;  Colt  v.  Western  Union  Tel. 
Co.,  130  Cal.  661,  63  Fac.  84,  upholding  stipulation  in  contract  (or 
sending  unrepeated  message,  limiting  liability  for  mistakes  or 
delays,  to  amount  received  for  sending  same. 
154  U.  S.  34-^1,  38  L.  806.  SCOTT  v.  McNBAL. 

Syl.  1  (XII,  597).  Fourteenth  Amendjnent  covers  executive  and 
ludlclal  acts. 

Approved  In  James  v.  Bowman,  190  U.  B.  138,  23  Snp.  Ct  QT», 
47  L.  982.  holding  U.  S.  Rev.  Stat.,  i  6507,  for  punishment  of  per- 
sons, preventing  citizens  from  voting,  cannot  be  sustained  under 
Fifteenth  Amendment,  which  is  directed  against  State  action; 
Riverside  &  A.  Ry.  Co.  v.  Riverside,  118  Fed.  743,  holding  suit  to 
enjoin  city  from  enforcing  council  resolution  to  discontinue  fur- 
nishing of  electric  power,  under  prior  contract,  involves  Federal 
question:  American,  etc.,  Co.  v.  Home,  etc.,  Co.,  115  Fed.  178. 
holding  suit  to  restrain  enforcement  of  city  ordinance,  declaring 


IzcJbyCoOgIC 


4flQ  Notes  OD  U.  S.  Report*.  1S4  D.  S.  34-61 

forfdtnre  of  prior  esclnalve  francblae  to  use  streeta,  lavolveB  Fed- 
eral QnestI<Hi. 

DtstlsgnlBhed  In  Indiana,  etc..  Gas  Co.  t.  State.  158  Ind.  S22, 
&  N.  B.  222,  upholding  requirement  ot  city  gaa  company  autborfzed 
by  tovn  m^nance  to  charge  rate  per  1,000  cubic  feet,  that  oae 
cuatomer  sboald  pa;  meter  rate  while  otbers  pay  per  flat 

SyL  2  (XII.  S97).     State  decision  on  due  process  not  binding. 

ApprOTed  Id  dlssraitlog  (pinion  In  Hartigan  t.  Board  of  Regents, 
49  W.  Va.  SO,  3S  S.  E.  717,  majority  holding  notice  and  hearing 
not  required  In  proceeding  by  board  of  r^ents  of  West  Virginia 
Hnlvervlty  In  remoTlng  profeasors. 

SyL  3  (XII,  SOT).    Dne  process  requires  Jnrlsdictlon  and  notice. 

Approved  In  Moredock  v.  KIrby,  118  Fed.  181,  boldlng  Invalid,  as 
applied  to  actions  tn  personam,  CIt.  Code  Prac.  Ky..  |  51.  provid- 
ing for  services  npon  manager  In  person  In  charge  of  business  of 
nonresident;  Hunt  v.  Searcy,  167  Mo.  ISO,  87  S.  W.  213,  holding  in- 
valid Rev.  Stat  1845.  p.  5^,  aathorldng  County  Conrt  In  Ita  dis- 
cretion to  cause  Insane  persons  to  be  brought  before  It  wKhout 
prenouB  notice;  Matter  ot  KlUon,  172  N.  Y.  CC7.  m  N.  E.  5&t,  hold- 
ing TiAl,  as  to  brother  of  deceased  living  In  foreign  country  and' 
not  cited  to  appear.  Judicial  settlement  of  accounts  of  administrator 
of  Intestate's  estate;  dUsendng  opinion  In  Hartigan  v.  Board  of 
Regents,  4Q  W.  Vo.  SS,  38  S.  E.  T17,  majority  holding  notice  and 
hearing  not  required  In  proceedings  by  board  of  regents  of  West 
Virginia  university  for  removal  of  professor. 

Syl.  4  (XII,  597).     Due  process  of  law  defined. 

Approved  In  dissenting  opinion  In  Taylor  v.  Beckham  (No.  1), 
178  U.  S.  600,  005,  -15  L.  1209,  20  Sup.  Ct  1015,  1017,  majority  bold- 
lng decision  of  State  court  adverse  to  claimant  to  office  of  gover- 
nor deiM^ves  bim  of  no  right  under  Fourteenth  Amendment. 

Syl.  8  (XII,  598).     Probate  (Jonrt  without  JurlsdlcUon  over  living. 

Approved  in  White  v.  Tacoma.  109  Fed,  34,  holding  levy  of  sppcial 
assessment  by  appropriate  board  to  cover  cost  of  street  assess- 
ments cannot  stand  If  found  to  be  In  fact  disproportionate  io 
benefits;  Carr  v.  Brown,  20  R.  I.  222,  78  Am.  Ht  itep.  SGI.  8i;2, 
38  AH.  10,  11,  boldlng  Invalid  Pub.  Laws  1882-85,  chap.  208.  pro- 
viding for  administration  upon  estate  of  one  who  has  bton  absout 
and  unheard  of  for  seven  years.  See  notes,  81  Am.  St.  Uep.  mti. 
544,  546. 

Distinguished  in  Winter  v.  Supreme  Lodge  K.  of  P.,  00  Mo.  App. 
15,  CS  S.  W.  6G5,  holding  presumutlon  of  death  from  long  absence 
Is  not  Imperative  rule  of  law  where  circumstances  permit  differ- 
ent Inference:  Cunnlus  v.  School  DlsL,  200  Pa.  St  472,  50  Atl.  17, 
upholding  act  June  24,  18S.">,  relating  to  grant  of  letters  of  admin- 
istration on  estates  of  pernons  long  abaunt  giving  court  Jurisdiction 
to  determine  fact  of  death. 
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154  U.  S.  51-102.  38  L.  903,  CONSTABLB  t.  NATIONAIJ  8S.  CO. 

Syl.  1  (XII,  S99).  Limited  IlablUtr  set  exempts  cnuiegllKQit  ship- 
owner. 

Apfvored  In  In  re  Old  Dominion  SB.  Ca,  116  Fed.  848,  holding 
In  proceeding  In  District  Conrt,  nnder  Rer.  Btst.,  f  4282,  to  limit 
stalpowner'a  liability  for  loss  by  fire  court  will  determine  qneatloD 
of  negligence;  Conard  SS.  Co^  t.  Kelley,  115  Fed.  086,  holding  g«i- 
eral  clanse  In  bill  of  lading  exempting  shipowner  from  liability 
for  loss  of  gooda  on  quay  or  by  loaa  by  thieves  does  not  Include 
n^llgence  and  Is  valid;  Gsrdner  t.  Southern  R.  B.,  127  N.  G.  290, 
37  S.  E.  329,  holding  common  carrier  csnnot  exempt  Ita^f  from 
loss  occasioned  by  negligence  by  nnreaaonably  reduced  valuation 
clause. 

Sy).  4  (XII,  009).  Stlpalation  against  liability  after  unloading  is 
valid. 

Approved  in  Parker  v.  Railroad,  133  N.  G.  339,  46  S.  E.  8fi9, 
holding  contract   with   ahlpper   of   perishable   fruit,    "  subject  to 
delay,"  If  Intended  to  cover  delays  from  carrier'a  negligence,  would 
be  inoperative. 
'    SyL  6  (XII,  B99).    Delivery  must  follow  usage  at  port 

Approved  In  Berbst  v.  Tbe  Asiatic  Prince,  97  Fed.  845,  holding 
ship's  drilvery  of  dutiable  gooda  to  customs  antboritles,  as  required 
by  law  and  asage  of  port,  Is  good  delivery. 

Distinguished  In  Pacific  Steam  Whaling  Co.  t,  Grismore,  117 
Fed.  71.  bidding  steamship  liable  for  delay  In  landing  passenger's 
baggage  after  voyage  to  Nome  where  vessel  visited  otber  p<Hrta 
before  returning  to  unload  same;  Saunders  v.  Southern  Ry.,  128 
Fed.  19,  holding  common  carrier  may  contract  for  reasonable  limi- 
tation of  common-law  liability  for  nonnegllgent  loss  of  freight 
or  baggage;  Bark^  t.  Pulhnan's  Palace  Car  Co.,  124  Fed.  507, 
Holding  creditor  of  selling  company  may  enforce  against  purchasing 
CuriMratlon  agreement  to  satisfy  indebtedness  Of  former;  Rowe 
T.  Moon,  115  Wis.  569,  92  N.  W.  263,  holding  sureties  on  appeal 
bond  of  one  of  three  partners,  paying  Judgment  aa  affirmance  of 
order,  may  obtain  satiBfactlon  fnmi  another  of  the  partners. 
154  U.  S.  103-111,  38  L.  024,  DUNHAM  v.  DENNISON  MFQ.  CO. 

(XII,  600).     Miscellaneous. 

Cited  in  Crown  Cork,  etc.,  Co.  v.  Alumlnnm,  etc.,  Co.,  108  Fed. 
858,  upholding  Painter  reissue  patent  No.  11,685,  for  bottle-atopper, 
containing  claim  broader  than  original,  but  within  the  invention. 
154  D.  S.  111-116,  38  L.  927,  MOBBISON  T.  WATSON. 

Syl.  1  (XII,  600).    Federal  right  must  be  properly  presented. 

Approved  in  Erie  B.  R.  v.  Purdy,  186  D.  8.  164,  46  L.  HBl,  2» 
Sup.  Ct  607,  holding  Federal  question  iOBufficlently  raised  vihcm 
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not  preaeated  to  lower  State  cotut  and  vbtxe  appellate  court  de- 
clined to  paas  npon  iL 
tS4  V.  8.  116-118,  38  li.  929,  IN  RE  LOCKWOOD. 

SrL  8  (XII,  601).    Practice  of  law  not  Federal  privilege. 

Ai^irored  In  Hoboken  t.  Goodman,  68  N.  J.  L.  221,  61  AtL  lOOS, 
upholding  city  ordinance  prohibiting  employment  of  women  In 
connection  with  sale  of  Intoxicating  Ilquora;  State  t.  CnrrHu,  111 
Wis.  434.  87  N.  W.  662,  npholdlng  Ber.  Stat  1896,  |  143Sb,  reqolr* 
Ing  certain  course  of  atndy  and  paaaage  of  State  medical  examina- 
tion as  prerequisite  for  practice  of  medicine. 
154  n.  S.  llS-129.  38  L.  9S0,  THE  HAITIAN  RBFUBUO. 

SyL  1  (XII  601).    Plea  of  "  actios  pending,"  when  allowed. 

ApproTOd  m  BlchardBon  t.  Optit,  60  Nebr.  188,  82  N.  W.  880, 
holding  plea  of  action  pending  Is  Insufficient  where  flrat  action 
is  on  flrat  mortgage,  while  second  suit  la  for  enforcement  of  secwid 
chattel  mwtgage. 

SyL  8  (XU,  eOl).    Court  recalling  bonded  ship  for  aivralaemmt 

Approved  In  The  Cleveland,  8S  Fed.  632,  boldtng  vessel  released 
from  seizure  nptxi  Ubd  upon  giving  bond  to  secure  libelant  In 
absence  of  fraud  cannot  be  arrested  second  time  for  same  cause; 

njL  6  (XII,  BOl).    Judgment  concludes  all  necessary  Incidents. 

Approved  In  Glencove  Granite  Co.  v.  City  Trust  Safe  Deposit, 
etc  Co.,  114  Fed.  980,  holding  defeat  of  foreign  corporation  In 
action  on  lien  bond  In  State  court  for  failure  to  produce  evidence 
Of  right  to  operate  within  Stato  ban  second  suit  m  Fednol  court 
154  U.  S.  130-134,  38  L.  884,  NOBTHBBN  PAO.  E.  B.  CO.  v.  PAT- 
TEBSON. 

SyL  1  (XII  602).    Land  possessed  colorably  Is  taxable. 

Approved  In  Hlb^ula,  etc..  Soc.  v.  San  Francisco,  130  CaL  206, 
T2  Psc  921,  holding  Bev.  Stat  U.  S.,  |  STOl,  imblbltlng  State  taxa- 
tion of  Federal  obligations,  does  not  exempt  mien  <»i  Federal 
treasury  for  Interest  due  on  United  Btates  consols;  BaUway  v. 
EeUy,  etc.,  62  La.  Ann.  1761.  28  So.  216,  holding  Indemnity  lands 
selected  by  grantee,  under  direction  of  secretary  of  Interior,  ara 
subject  to  State  taxation;  Dry  Dock  Co.  v.  Baltimore,  97  Md.  90^ 
100,  64  Atl.  624,  holding  taxable  land  conveyed  to  dry-dock  com- 
pany by  government  on  condltlcn  that  It  ahonld  buUd  dry  dock 
thereon  within  two  years. 

Distinguished  ta  Steams  v.  Minnesota,  179  U.  B.  261,  46  L.  1T7, 
21  Sup.  Ct  S3,  holding  Minn.  Acts  1866,  chap.  2,  exempting  rail- 
roads from  all  other  taxes  in  coDsideratlon  of  percentage  of  gross 
eamlngB,  Is  contract  subject  to  Impairment 
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164  V.  8.  134-155,  38  L.  936,  ST.  CLAIE  t.  UNITED  STATES. 

87I.  3  (XII,  602).    "  Willful "  applied  to  two  acts  charged. 

Approved  In  Iowa  t.  Wood.  112  Iowa,  413,  S4  N.  W.  521,  hiu- 
talDlng  Indictment  charging  that  defendants  "  did  wllirullj.  de- 
liberately premedltatedly  and  with  malice  aforethought,  and  with 
Intent  to  commit  murder  "  did  strike  plaintiff. 

Sfl.  e  (XII,  603).    Acts  of  those  Jointly  charged,  when  admissible. 

Approved  In  Uusser  v.  State.  157  Ind.  433,  61  N.  E.  4,  holding 
where  evidence  tended  to  show  presence  of  persons  at  commlssltHL 
of  crime,  any  evidence  connecting  thrai  with  crime  Is  admissible; 
State  T.  Prater,  52  W.  Va.  14S.  43  S.  E.  235,  holding  where  evidence 
shows  common  defllgn  of  several  to  commit  murder  evidence  of  each 
la  admissible  against  others. 

Syl.  7  (XII,  003).    Federal  court  rule  of  Individual  challeuge. 

Apiffoved  m  United  States  v.  Davis,  103  Fed.  465,  466,  holding 
State  entitled  to  challenge  Jnror  peremptorily  after  both  sides  have 
accepted  him.  but  before  he  Is  sworn. 

Syl.  13  (XII,  603).    Befusal  of  Instruction  must  be  excepted  to. 

Approved  In  Western  Union  Tel.  Co.  v.  Burgess,  108  Fed.  32. 
holding  Rev.  Stat,  i  914,  for  conforming  Federal  practice  to  State 
practice,  does  not  make  effective  In  Federal  court  State  statute 
requiring  jurors  to  lake  written  instrucUona. 

(XII.  602).    Miscellaneous. 

Cited  Id  Llndstrom  v.  International  Nav.  Co.,  117  Fed.  171.  hold- 
ing right  of  action  for  death  of  person  negligently  permitted  to 
be  washed  overboard  tTora  vessel  registered  at  New  Yorii  governed 
by  State  law. 
154  V.  S.  155-163,  38  L.  944,  MISSOURI  PAC.  BY.  V.  McFADDEN. 

Syl.  1  (XII.  603).    Carrier's  liability  begins  only  on  delivery. 

Distinguished  In  Cunard  SS.  Co.  v.  Ktiley,  115  Fed.  684.  holding 
bin  of  lading  does  not  effect  constructive  change  of  poaseseion,  but 
1b  merely  recedpt  subject  to  explanation. 

SyL  3  (511,  604).    Bill  of  lading  may  be  inquired  Into. 

Approved  In  The  Isola  Dl  Proclda.  124  Fed.  943.  holding  master 
has  no  power  to  bind  owners  or  ship  by  bill  of  lading  false  as  to 
date. 

154  n.  S.  163-177.    Not  cited, 
154  U.  S.  177-190,  38  L.  953,  BALKAM  v.  WOODSTOCK  IRON  CO. 

Syl.  1  (XII,  604).  State  construction  of  limitation  statutes 
binding. 

Approved  In  Taylor  v.  Union  Pac.  B.  B.  Co..  123  Fed.  156.  fol- 
lowing Supreme  Court  of  Nebraska  to  point  that  tcveign  corxtora- 
tlon  can  plead  Statute  of  Limitations,  providing  It  had  agent  upon 
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whom  serrlcfl  coald  be  made;  Batlcan  t,  TetTolnal  R.  B.  Asso., 
114  Fed.  668.  boldlng  Statute  of  Ltmttationa  In  aetloiu  baaed  on 
Intovtate  commerce  act  are  statutes  of  States  In  which  anch  action 
la  broD^ht;  National,  etc.,  Pipe  Worlca  t.  Oconto  City,  etc.,  Supply 
Co.,  113  Fed.  796.  boldtnK  direct  mllnft  of  State  Supreme  Court 
tip<n  exact  qneetloii  nader  consideration  eatabllabea  constmctloa 
binding  on  Federal  court;  Hlgglns  OH,  etc.,  Co.  t.  Snow,  113  Fed. 
436,  following  Texas  rule  of  declalon,  that  when  complainant  baaing 
claim  to  relief  In  eqult;  npon  legal  title  doctrine  of  lachea  does 
not  apply;  Bmnswtck.  etc.,  Ca  t.  National  Bank,  99  Fed.  637, 
applying  Georgia  Statute  of  Umltatlona  In  action  in  Maryland 
against  atocbbolder  In  Georgia  corp(»«tlon  to  enforce  atatutory 
llabllltT. 
154  U.  S.  190-203,  38  L.  9SB,  NORTHERN  PAC.  R.  R.  t.  BABCOCK. 

Syl.  1  (XII,  601).    Law  of  place  gaverns  damages  for  death. 

Aiqtroved  In  Texas  &  P.  R.  R.  Co.  ▼.  Humble,  181  U.  S.  61,  45 
Ia  too,  21  Snp.  Ct  028,  holding  where  place  of  Injuries  and  of  suit 
brought  waa  In  Arkansas,  Arkansas  law  governed;  Maher  v.  Union 
Pac.,  etc.,  Ry.,  106  Fed.  310,  holding  fireman  on  passenger  train 
Injured  by  negligence  of  engineer  ajid  conductor  on  freight  train, 
fellow  servants,  cannot  recover;  St  Ia>u1s.  etc.,  B.  K.  Co.  v.  Brown, 
67  Ark.  391,  114  8.  W.  867,  holding  Oreman  Injured  by  negligence 
of  swltcbman,  being  fellow  servant,  cannot  recover  in  Indian  Ter- 
ritory where  common  law  obtained;  Thomas  t.  Western  Union  Tel. 
Co.,  2&  Tex.  Civ.  400,  61  S.  W.  503,  holdiug  right  to  recover  dam- 
ages tor  mental  anguish,  caused  by  nondelivery  of  message,  gov- 
erned by  law  of  State,  and  If  not  oJlowed  there  cannot  be  enforced 
^sewhere.    See  notes,  91  Am.  St  Rep.  730;  87  Am.  St  Rep.  622. 

DlaUngnlsbed  In  Blair  t.  Newbegin,  es  Ohio  St.  440,  62  N.  E. 
1043,  holding  action  may  be  maintained  In  Ohio  against  stockhold- 
ers of  dissolved  Kansas  corporation  upon  whom  service  can  be  bad 
therein. 

SyL  3  (Xn,  606).    Servant  protected  after  notice  of  defects. 

Approved  In  Choctaw,  Oklahoma,  etc.,  R.  R.  Co.  v,  McDade.  191 
U.  8.  68,  24  Sup.  Ct  20,  holding  brakeman  does  not  assume  risk 
ot  Injury  from  waterspout  overhanging  track,  In  dangerous  proxim- 
ity thereto;  AdolS  v.  Columbia,  etc..  Co.,  100  Mo.  App.  207,  73 
8.  W.  323,  holding  question  whether  minor  employed  to  run  pretzel 
cutting  machine,  directed  by  forelady  to  operate  large  kneading 
machine  requiring  skill  and  strength,  aaaumed  risk  Is  for  Jury; 
Olney  v.  RaihM>ad,  71  N.  H.  434,  52  AU.  1100,  holding  where  fore- 
man of  repair  shop,  on  complaint  of  engineer,  promised  to  tighten 
cover  of  "arm  bole"  on  locomodve,  question  of  englneer'a  care  la 
for  Jury;  Gulf  By.  t.  Garen,  96  Tex.  615.  74  8.  W.  898,  hold- 
ing question  whether  Qreman  knew  or  should  hare  known  ot  non- 
rquUr  of  step  depended  upon  whether  be  acted  wUb  ordinary  pru- 
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dence;  Virginia,  etc.,  Wbeel  Co.  t,  Cbalkley,  98  Va.  88,  84  B.  X. 
078,  holding  plalntlQ  did  not  aseume  rlak  of  defe<rtlTe  puller  wbere 
OD  bis  complaint  defendant  assured  him  same  would  t>e  repaired 
Immediately;  Green  t.  Western  Am.  Co.,  30  Waab.  109,  70  Pac. 
318,  holding,  under  Wash,  statute,  |  3178,  requiring  coal  mloe- 
cnraerB  to  fnmlBh  sufficient  timber  to  keep  mine  safe,  operator 
falling  to  do  so  cannot  plead  asBQioptlon  of  risk. 

Dlstlngnlahed  la  Mayott  r.  Norcross  Bros.,  24  B.  I.  198,  S2  AtL 
898,  holding  plaintiff  Injured  while  attempting  to  handle  heavy 
marble  slabs,  where  be  wss  aware  of  danger,  will  be  deemed  to 
bare  assumed  risk. 

<XII,  601).    Ml&cellaaeotis. 

Cited  In  Denver  t.  Porter,  128  Fed  296,  holding  Instructions  to 
jury  must  be  considered  In  their  entirety:  Mexlcss  Dent  By.  Co. 
T.  Henderson,  114  Fed.  895,  holding  instruction  to  find  for  defendant 
if  Jury  believed  It  was  engineer's  duty  to  Inspect  euilne  that  he 
did  not,  that  Inspection  would  bave  shown  defect  was  no  wltfa- 

154  U.  S.  204-223,  38  L.  982,  COVINGTON,  BTO^  BBIDOB  GO.  T. 
KENTUCKY. 

8yL  1  (XII,  608).    State  power  over  commerce  discussed. 

Approved  In  Crawford  v.  RallwAy  Co.,  56  8.  &  150,  34  S.  E.  86, 
bedding  Bev.  gtaL  1S93,  |  16TS,  providing  that  no  railroad  company 
shall  overload  Its  cars,  Is  not  regulation  of  commerce  violating  com- 
merce clause. 

Syl.  7  (XII,  807).  Congress  exclusively  controls  national  commerce. 

Approved  In  St  Clair  Co.  v,  IntersUte  Transfer  Co.,  192  D.  S. 
457,  465,  470,  24  Sup.  Ot.  300,  303.  305.  holding  unconstitutional 
UL  Rev.  Laws  1874,  chap.  55,  penalising  operation  of  ferry  without 
license  as  applied  to  transiH>rtatloa  of  frei^t  cars  from  lUlnoU  to 
HlssoDrl  shore  of  Mississippi;  Hanley  t.  Kansas  City  South  By.  Co., 
187  U.  S.  620,  23  Sup.  Ct  215.  47  L.  336,  holding  Arkansas  railroad 
commission  cannot  fix  freight  rates  between  Arkansas  points  where 
Une  lies  largely  In  Indian  Territory,  affirming  Kansas  City,  etc.. 
By.  V.  Board  of  B.  R.  Comrg.,  106  Fed.  356;  Lowe  v.  Seaboard  Air 
L.  By.,  63  S.  C.  260,  41  8.  E.  298,  90  Am.  SL  Rep.  680,  holding  1»- 
valid  as  applied  to  goods  from  another  State  22  Stat  at  Larse, 
p.  120,  penalizing  carrier  for  shipping  by  route  other  than  that 
designated  by  shipper;  dlBseatlng  opinion  In  Austin  v.  Teainessee, 
179  D.  8.  375,  45  U  238.  21  Sop.  Ct  144.  maJoHty  ophtdding 
Tenn.  Acts  1897,  chap.  30,  prohibiting  Importation  or  sale  of 
dgsrettes  or  cigarette  paper. 

Syl.  9  (XII,  607).    Interstate  bridge  Is  Instrument  of  commerce. 

Approved  in  Lottery  Case,  188  U.  8.  352,  23  Sup.  Ct  325,  47  L. 
48^  boldiog  carriage  ol  lottery  Uckets  between  States  by  inter- 
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state  express  carrier  Is  interstate  commerce;  St.  Clftlr  Conntr  t. 
iDteratate  Car  Transfer  Co.,  109  re<L  744,  holding  Invalid  State 
statute  exacting  license  fee  for  operation  of  ferry  vhose  only  prcq>- 
erty  within  the  State  Is  its  laniUng  place;  Rellly  t.  United  States, 
106  Fed.  903,  tioldtng  act  March  2,  1S95.  against  carriage  of  lot- 
tery tlclcets  Into  or  between  States,  prohibits  carriage  between  State 
of  tit^et  representing  clmnce  la  policy  game;  State  t.  Atcblsoo, 
etc^  Hy.,  176  Mo.  714,  75  8.  W.  781.  holding  quo  warranto  will  not 
lie  to  prevent  railroad  companies  having  switch  tracks  within 
city  from  charging  for  deHvery  of  cars  upon  other  tracka 

Distinguished  in  Canble  r.  Oralg,  M  Mo.  App.  680,  68  8.  W.  60, 
holding  license  from  Count?  Court  to  opiate  ferry  across  Miss- 
issippi does  not  avoid  necessity  of  license  from  ctty  (tf  third  class 
antlMWlsed  to  regulate  ferries. 
154  U.  S.  224.    Not  cited. 

IM  U.  8.  226-244,  38   L.  971,   UNITED   STATES  T.    ILMNOIS, 
ETC.,  R.  B. 

bji.  1  (XII,  6OT).  Government  deeding  land  is  govenied  by  State 
laws. 

Approved  In  Roberts  v.  Mathews,  137  Ala.  630,  34  So.  628,  hold- 
ing lAwa  1828,  p.  31,  providing  that  township  tmstees  may  cauee 
school  sectlona  to  be  surveyed  to  command  highest  price,  authorizes 
dedication  of  streets  therein. 
154  U.  8.  244-266,  88  L.  976,  RIGGLE8  v.  ERNET. 

Syl.  1  (XII,  608).    Selling  lands  takes  case  from  statute. 

Distinguished  In  Gary  v.  Newton,  201  111.  181,  66  N.  E.  270,  holding 
equity  will  not  enforce  oral  agreement  whereby  heir  agreed  to  re- 
lease expectancy  in  ancestor's  property  in  conelderatioo  of  advance. 
164  D.  8.  266-288,  38  L.  981.  MORAN  v.  STURGBS.' 

8yL  2  (XII,  608).  Court  respects  constructive  possession  In  an- 
other. 

Approved  In  Farmers'  Loan,  etc.,  Co.  v.  Lake  St  B.  B.  Co.,  177 
U.  8.  61,  44  L.  671,  20  Sup.  Ot  668,  holding  injunction  against  fore- 
closure proceedings  In  Federal  court  first  acquiring  Jurisdiction 
over  property  will  not  be  granted  by  State  court;  Texas  Cotton 
Products  Co.  V.  Stames,  128  Fed.  ISl,  holding  where  plaintiff,  aft«r 
disjnlssal  of  suit  In  Federal  court,  brings  second  suit  f<v  small 
amount  In  State  court.  Federal  court  will  not  enjoin  same;  Knott  v. 
Evening  Fost  Co.,  124  Fed.  364,  holding  receiver  of  Federal  court 
Qrst  obtaining  possession  of  Insolvent  corporation's  i^operty  will 
not  surrender  same  to  State  receivers  subsequently  appointed;  The 
Jonas  H.  French,  119  Fed.  462,  463,  464,  holding  vessel  In  posses- 
sion of  receivers  appointed  by  Circuit  Court  cannot  be  seized  on 
process  from  District  Court  to  enforce  prioc  Ilea;  Calling  v.  Pey- 
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moor  Lnmber  Co..  113  Fed.  490,  boldluK  wbere  asaets  are  In  hands  of 
receiver  of  anotber  court,  comltf  requires  tbat  application  be  made 
to  Bucb  court  hj  court  entitled  to  possession;  Phelps  v.  Mutual  Re- 
serve, etc.,  AssD.,  112  Fed.  46S.  468,  holding  Federal  court  wlU  not 
enjoin  receiver  appointed  by  State  court  of  concurrent  Jurisdiction 
from  acting  on  ground  that  State  court  has  no  Jurisdiction;  Starr 
V.  Chicago,  etc..  ILj.  Co.,  110  Fed.  7,  holding  Federal  court  bavtng 
issued  prellmlnarr  Injunction  restTBilnli^  enforcement  of  schedule 
of  rates  will  restrain  State  suit  to  enforce  rates;  Oliver  v.  Farlln  & 
Orendortf  Co.,  106  Fed.  275,  holding  where  State  court  has  Issued 
writ  of  sequestration  in  foreclosure  i»oceedlngs  bj  transferee  of 
trust  deed.  Federal  court  will  not  enjoin  proceedings;  In  re  Gerdes. 
102  Fed.  320,  holding  State  court  decreeing  foreclosure  and  sale  be- 
fore filing  of  bankruptcy  proceedings  has  Jurisdiction  to  determine 
rights  of  mtntgagee  in  property;  Aultman  &  Taylor  Co.  v.  BrumB^d, 
102  Fed.  11,  dismissing  bill  of  taxpayer  brought  In  Federal  court 
to  enjoin  action  previously  begun  In  State  court  by  treasurer  to 
recover  back  taxes;  Bear  v.  Chase,  09  Fed.  926,  holding  Bankruptcy 
Court  baa  Jurisdiction  to  enjoin  attaching  creditors  from  prosecution 
of  attachmeoit  suits;  Colston  v.  Southern  Home  Bidg.  &  Loan  Asan., 
99  Fed.  312,  holding  Federal  court  will  not  entertain  stockholders' 
suit  for  appointment  of  receiver  while  suit  for  same  purpose  la 
pending  In  State  court;  Leathe  v.  Thomas,  07  Fed.  139,  holding 
Federal  court  will  not  enjoin  sheilff  from  collecting  execution  Issued 
from  State  court 

Distinguished  In  In  re  Lengert  Wagon  Co.,  110  Fed.  927.  holding 
bankruptcy  properly  Instituted  vests  Bankruptcy  Court  with  ex- 
clusive Jurisdiction  over  estate  of  bankrupt  and  ousts  State  receiver. 

isjL  3  (XII,  609).  District  Court  bas  exciuslre  civil  admiralty 
Jurisdiction. 

Distinguished  in  Euapp,  Stout  &  Co.  T.  McCaffrey,  177  U.  S.  642, 
44  L.  924,  20  Sup.  Gt.  827.  boMing  bill  to  enforce  lien  for  towage  of 
raft  of  lumber,  brought  against  individual  defendants,  ia  suit  to 
enforce  common-taw  remedy  properly  brought  in  State  court 

Syl.  4  (XII,-  609).  Act  creating  District  Court's  admiralty  power 
construed. 

Approved  in  Knapp.  Stout  &  Co.  v.  UcCalTrey,  177  U.  S.  644,  44 
L.  925,  20  Sup.  Ct  827,  holding  bill  to  enforce  lien  for  towage  ot 
raft  of  lumber  brought  against  individual  defendants  is  fw  common 
law  remedy  and  properly  brought  In  State  courts. 

SyL  8  (XII,  609).    Maritime  liens  not  enforceable  at  common  law. 

Approved  In  Cuddy  v.  Clement  113  Fed.  456,  holding  contract 
between  owner  of  vessels  and  coal  dealers  for  furnishing  of  coal 
did  not  raise  Implied  lien  upon  vessel*. 
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S7L  13  (Xn,  010).    State  court  ctmnot  oust  Federal  court 
DiBtlngulBhed  In  Iq  re  MacoD  gash,  Door,  etc.,  Co.,  112  Fed.  SS!t, 
holdlne,  after  adjudlcatloa  of  bankruptcy  under  national  buib- 
ruptC7  act,  appointment  of  recover  of  assets  by  State  court  l§ 
a  nullity. 

164  U.  S.  288-349,  38  L.  992,  BARDBN  t.  NORTHERN  PAC.  R.  R. 

SyL  2  (XII,  610).  Congress  reserves  mineral  lands  In  railroad 
grants. 

Approved  Id  Cosmos  Exploration  Co.  v.  Gray  Eagle  OH  Co.,  104 
Fed.  47,  holding  lands  selected  as  forest  reserve  lieu  lands  are 
subject  to  section  2302,  Rev.  Stat.,  providing  tliat  no  mineral  lands 
shall  be  Mable  to  settlement  thereunder. 

SyL  4  (XQ,  611).    Sorveyor'B  determination  not  always  conduBlve. 

Approved  In  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  104 
Fed.  48,  holding  determination  of  questions  of  mineral  lands  la 
for  land  department  and  surveyor's  return  Is  simply  evidence;  Col- 
quitt, etc.,  Mining  Co.  v.  Rogan,  95  Tex.  461,  68  S.  W.  10©,  hold- 
ing, under  act  1SS9,  reserving  mineral  lands  from  aettJcment  and 
opening  them  to  purchase,  lands  may  be  shown  to  be  mineral  lands 
though  excluded  from  geological  survey. 

Syl.  5  (XII,  611).  Iiand  department's  determlnatloD  of  facts  con- 
clusive. 

Approved  In  Boynton  v.  Haggart,  120  Fed.  820,  holding  patent  of 
auditor  and  governor  of  Arkansas  Issued  for  swamp  land  granted 
pursuant  to  9  Stat.  519,  Is  not  open  to  collateral  attack;  King  t. 
Mc.^drewB,  111  Fed.  SG4,  865,  holding  patent  within  Jurisdiction  of 
land  department  Is  Impervious  to  collateral  attack;  James  v.  Uer- 
mania  Iron  Co.,  107  Fed.  601,  holding  court  will  not  consider  d^tart- 
ment's  Qnding  of  fact  unless  party  attacking  alleges  and  proves 
fraud  nnd  places  before  court  evidence  on  which  department  acted; 
Northern  Poc.  R.  R,  Co.  v.  Soderberg.  104  Fed.  427,  holding  land 
chiefly  valuable  for  granite  suitable  for  quarrying  la  mineral  land 
within  excepUon  of  grant  of  1864;  St  Paul,  etc..  By.  Co.  v.  Olson, 
S7  Jlinn.  121,  91  N.  W.  296,  94  Am.  St  Rep.  697,  holding  courts  have 
no  JurisdictlDn  of  controversies  over  title  to  public  lands  while 
same  are  pending  in  land  departmcoit,  hence  statute  does  not  run. 

Syl.  7  (XII,  612).    Grant  of  1864  excepted  all  minerals. 

Approved  in  United  States  v.  Oregon,  etc.,  R.  R.  Co.,  176  U.  8.  46, 
16  L.  3G5,  20  Sup.  Ct  266,  2GT.  holding  filing  of  map  of  general 
route  of  Northern  Pacific  did  not  preclude  subsequent  dlsiKwal  of 
Indemnity  ianda  to  another  company. 

Distinguished  in  Toitec  Ranch  Co.  v.  Cook,  191  IJ.  S.  538,  MO, 
&42,  24  Sup.  Ct  168.  169,  holding  thirty  years'  adverse  poasesalon 
of  land  within  ten-mile  limit  of  grant  of  1S64  to  Central  PaciOc 
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companjr  couvered  title,  although  patent  bad  not  been  iMued; 
dlsMnting  (pinion  In  Nelson  t.  Northern  Pac  By.  Co.,  18S  tJ.  B. 
152,  23  Sap.  Ct  SIS,  47  L.  424,  majority  taoldln;  lands  wltUn  In- 
demnity limits  of  raUroad  grant  were  subject  to  occupancy  In 
gooi  faith  after  filing  of  genial  route  map. 

(XII,  610).     Mlscellaneons. 

Cited  In  United  States  t.  MnUan  Fnel  Co.,  118  Fed.  664,  hold- 
ing United  States  cannot  maintain  action  tor  valne  of  timber  cut 
from  unsarveyed  land  within  limits  of  grant  to  railroad  company; 
Clipper  Mining  Co.  t.  BH  M.  &  L.  Co.,  2»  Colo.  383,  68  Fac.  288, 
03  Am.  8L  Rep.  92,  holding  land  department  decision  rejecting  Bp- 
plluatlon  for  mining  patent  <m  ground  of  lack  of  proof  is  not  de- 
dslon  that  land  was  not  placer  ground. 
IH  U.  8. 349-361,  38  L.  1000,  NOBTHBBK  PAa  B.  B.  T.  HAMBLY. 

8yL  1  (XU,  612).    Belatlon  of  parties  is  test 

AraroTed  In  Chicago  House  Wrecking  Co.  t.  Blmey,  117  Fed.  76, 
holding  superintendent  of  wrecking  company,  hiring  and  discharg- 
ing men,  was  not  fellow  servant  but  Tice-princlpal;  Weeks  t. 
Scharer,  111  Fed.  885,  holding  shift-boss,  directing  labor  of  gang 
of  men  nnd«  him,  is  their  fellow  servsnt  and  notice  to  him  of 
fellow  servant's  incompetency  is  notice  to  them;  Stnber  r.  Lonls- 
ville,  etc.,  B.  R.  Co.,  102  Fed.  423,  holding  machinist  employed  to 
care  for  company's  pumps  and  tsnks  Is  not  fellow  savant  of  en- 
gineer of  train  on  which  former  was  riding;  New  Orleans,  etc., 
B.  B.  Co.  T.  Clementa,  100  Fed.  422,  holding  night  foreman  In  switch- 
yards not  contributor! ly  negligent  In  not  Inspecting  loose  brake 
wheel  before  catching  bold  of  game  in  climbing  upon  moving  car; 
Brush  El.  L.  Co.  T.  Wells,  110  Ga.  202,  35  S.  B.  360,  holding  engineer 
of  light  and  power  company  Is  fellow  servant  of  lineman  killed  by 
negligent  turning  on  of  current;  dissenting  opinion  In  St  Louis, 
etc.,  B.  B,  Co,  T.  Furry,  114  Fed.  904,  majority  holding  under  Sandf. 
ft  H.  Dig.  Ark.,  I  6248,  esUbllshlng  deportment  test  of  fellow 
service,  fireman  and  train  despatcber  are  not  fellow  servants; 
dissenting  opinion  In  Missouri,  etc..  By.  Co.  r.  BUIott,  102  Fed.  112, 
majority  holding  fireman  aad  train  despatcher  not  fellow  servants 
to  preclude  recovery  against  company  for  neg^llgence  of  despatcher 
causing  fireman's  death.    See  75  Am.  St  Bep.  625,  note. 

SyL  4  (XII,  S13).    Section  hand  and  conductor  are  fellow  servants. 

Ai^roved  In  Dlsbon  v.  Cincinnati,  etc..  By.,  126  Fed.  196.  h<Jd- 
ing  section  hand  living  in  secdon-house  killed  after  working  hours 
while  passing  between  cars  on-  track  was  fellow  serrant  of  train 
operatives:  Louisville,  etc.,  B.  B.  Co.  r.  Stnber,  108  Fed.  938,  hold- 
ing foreman  of  water  supi^y  Is  fellow  servant  of  engineer  of  en- 
gine ou  which  he  was  riding  from  station  to  statloa;  ToroHuson  v. 
Chicago,  etc.,  B.  B.  Co.,  97  Fed.  253,  holding  companjr'a  bridge 


IzcJbyCoOgIC 


SOS  Beagan  t.  Farmers'  Loan,  etc,  Co.    154  U.  B.  332-413 

builder  attaching  hli  can  to  company's  trains  la  fellow  servant  of 
employees  In  cbarge  of  sncb  trains;  Grattls  t.  K.  C,  P.  &  G.  Ry., 

153  Mo  402,  77  Am.  St  Bep.  73S,  SS  S.  W.  114,  holding  conductor  and 
engineer  and  fireman  of  freight  train  are  fellow  serrants;  Wlskle  t. 
Hontello,  etc,  Co.,  Ill  Wis.  400,  87  N.  W.  464,  holding  quarry  fore- 
man condncttng  blasting  Is  fellow  savant  of  employees  working 
with  him  and  latter  cannot  recover  for  bis  negligence  In  ^npar- 
Ing  blast 

Dlstlngnlshed  In  Peters<m  t.  Seattle  TracUon  Co.,  23  Wash.  620, 
63  Pac.  541,  boldlDg  track  layer,  with  transportation  as  part  con- 
sideration. Is  not,  while  so  tiding  from  work,  fellow  servant  of 
those  in  charge  of  car. 

154  U.  a.  882-413,  88  L.  1014,  BBAGAN  T.  FARMERS'  LOAN. 
BTC  CO. 

SyL  1  (XII,  ei4).    Officers  exempt  when  State  ts  real  party. 

AppTOTed  In  Western  Dnlon  TeL  Co.  v.  Hyatt,  98  Fed.  3fi7,  hold- 
ing suit  in  Federal  court  against  members  of  Kansas  court  of  vlsl- 
tatloa  to  enjcdn  enforcement  of  rate  schedule  Is  not  suit  against 
SUte, 

SyL  2  (XII,   814).     Omcen   wrongfully  administering  law   are 

Approved  In  Prout  v,  Starr,  188  U.  S.  543,  23  Sup.  Ct  400,  47 
L.  687,  holding  suit  sgalnst  Nebraska  board  of  transportation  to 
prevent  enforcemest  of  maximum  rate  act  Is  not  suit  against  State; 
UlSBourl,  etc,  Co.  v.  Missouri  H.  B.  Comrs.,  183  U.  S.  60,  46  L. 
84,  22  Sup.  CL  21,  boldlng  State  Is  not  real  party  ptalnttfT  in  suit 
by  Missouri  railroad  commiBslon  against  railroad  to  enjoin  violation 
of  rate  order;  Union  Truat  Co.  v,  Stearns,  110  Fed.  194,  holding  suit 
against  attorney-general  to  prevent  Institution  of  criminal  prose- 
cutions for  violations  of  act  regulating  hours  of  labor  on  street  rsli- 
ways  Is  not  suit  against  State;  Huntington  v.  New  Ycsk.  118  Fed. 
68tt,  holding  location  of  tunnel  by  rapid  transit  commissioners  en- 
tirely outside  limits  of  location  authorized  by  plan  was  not  au- 
thorised by  rapid  transit  act  hence  was  not  State  act;  Starr  r. 
Chicago,  etc..  By,  Co.,  110  Fed.  7,  holding  suit  against  State  offlcers 
to  prevent  enforcement  of  unconstitutional  Nebraska  freight  rate 
law  is  not  suit  against  State;  Haverhill  Gas  Ught  Co.  v.  Barker. 
109  Fed.  895,  holding  suit  by  gas  company  against  gas  commiHslou 
and  attorney-general  to  enjoin  enforcement  of  statute  and  to  declare 
Ita  unconstltutlonflllty  is  not  suit  against  State;  MlnneapollB  Brew- 
iuff  Go.  V,  M'GUllyray,  104  Fed.  270,  holding  suit  to  enjoin  State 
officers  from  enforcing  unconstitutional  State  statute  regulating 
sale  of  llqnors  is  not  against  State  so  as  to  preclude  Federal  Juris- 
diction; People  V.  District  Court  29  Colo.  232,  68  Pac.  253,  holding 
la  anlt  to  enjoin  State  board  of  asBesBors  from  assessing  [H-03;>erty 
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Df  transportatloD  compatiies,  distributing  asBessment  smong  differ- 
ent connUes,  question  is  JuiisdlcUooal;  Wilson  v.  Perrault,  6  Idaho, 
182,  64  Foe.  SIS,  holding  Idaho  Const,  art.  IS,  |  6,  prohibits 
legislature  from  affixing  "  reasonable  maximum  rates  "  for  water 
under  sale  or  r«ital;  dissenting  opinion  hi  South  Dakota  t.  North 
Carolina,  192  TT.  S.  381,  24  Sup.  Ct  2S2,  majorttj  holding  Sttpreme 
Court  has  Jurisdiction  of  foreclosure  b7  South  Dakota  as  donee 
of  bonds  issued  by  North  Carolina  and  sectired  by  railroad  mtvt- 
gage. 

DlHtlngulBhed  In  Davis,  etc.,  Mfg.  Co.  t.  Los  Angeles,  1S9  U.  S. 
218,  220,  23  Hup.  Ct,  BOO.  601.  47  L.  780.  781,  holdhig  aubcontractiw 
cannot  maintain  suit  for  injunction  to  restrain  enforcement  of 
munlctpal  ordinance  preTentlng  erection  of  gas  works  within  cer- 
tain Hmlta;  CouUer  v.  Wefr,  127  Fed,  905,  htJdlng  bill  against 
State  audltCH'  to  restrain  collection  of  franchise  tax  levied  pur- 
suant to  Kentucky  statute  Is  snlt  against  State  and  not  maintain- 
able without  consent 

Byl.  3  (XTI,  SIS).  Diverse  citizenship  enables  Federal  suit  pro- 
tecting property  rights. 

Approved  In  Hickman  v.  Mlssoarl,  etc.,  Ry.  Co.,  07  Fed.  118,  118, 
120,  holding  suit  by  railroad  commisBloners  against  railroad  to  en- 
force obedience  to  rate  order  not  suit  in  behalf  of  State  and  Is 
removable;  Morgan  v.  New  York,  etc.,  Asan.,  73  Conn.  155,  46  Ati. 
878,  holding  Pub.  Acta  1895,  chap.  96,  providing  that  dissolution 
proceedings  against  corporation  shall  dissolve  a-ttachniepts  entltllux 
creditor  to  recover  costs,  applies  to  Federal  courts  within  State, 

Distinguished  In  Smith  v.  Reeves,  178  U,  S.  442.  443,  444,  44  I.. 
1141,  1145,  20  Sup.  Ct.  921,  922,  holding  consent  of  State  to  be  sued 
In  State  court  given  by  Cal.  Pol.  Code,  f  3669,  does  not  authorize 
Federal  snlt  against  treasurer  for  taxes. 

Syl-  6  {XII,  615).    State  commlBslon  may  regulate  railroad  rates. 

Approved  in  Trammedl  v.  Dlnsmore,  102  Fed.  700,  upholding 
Georgia  Constitution  and  statutes  pursuant  thereto  and  rates  estab- 
lished by  railroad  commission  when  such  rates  do  not  require  car- 
riage without  reward:  Morgan's  Loulnlaaa,  etc.,  SS.  Co.  v.  Railroad 
Comm.  of  La.,  100  La.  262.  33  So.  219,  holding  railroad  commission 
Is  administrative  board  organized  to  carry  Into  effect  will  of  State 
as  expressed  in  Its  legislation;  Carson  v.  Brocton,  175  Mass.  24fi. 
6S  N.  E.  2,  upholding  Stat.  1892,  chap.  245,  authorizing  city  couuclls 
to  establish  Jnst  annual  charges  for  use  of  common  sewers;  dis- 
senting opinion  in  State  v.  Johnson,  61  Kan.  843,  60  Pac.  1081, 
majority  holding  unconstitutional  Kan.  Laws  1898,  chap.  28,  cre- 
ating court  of  visitation  empowered  to  fix  and  enforce  rates,  con- 
ferring upon  it  legislative.  Judicial  and  admlnlstratiTe  functions. 

DIstlngulBhed  In  Cotting  v.  Godard,  183  D.  S.  85,  4S  I..  99.  22  Sup. 
Ct.  33,  holding  State  power  to  regulate  rates  does  not  extend  to 
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denial  of  eqaal  protectltm  of  laws  by  Kan.  act  March  3,  1897, 
r^uIatlDg  charges  of  stodcyards  company;  LoulBTllle,  etc.,  R.  R. 
Co.  T.  M'Cbord,  1(B  Fed.  221,  holding  unconstitutional  Ky.  act 
March  10, 1900,  authorizing  railroad  commission  to  determine  matter 
of  exorbitant  rates,  to  fix  reasonable  rates  and  to  punlab  TiolatlonB. 

Syl.  It  (XII,  eiB).    Valid  portion  of  statute  may  be  operative. 

Approved  In  Monroe  W,  Co.  t.  Monroe,  110  Wis,  17,  85  N.  W.  687, 
bolding  InTalldllj  of  exclusive  grant  to  water  company  becaus« 
ultra  vires  the  city  Is  no  defense  to  action  by  company  for  hydrant 
rentals. 

Syl.  10  (XII,  616).  ConrtB  cannot  revise  commission's  rate 
icbedule. 

Approved  In  Western  Union  Tel.  Go.  v.  Uyatt,  08  Fed.  343,  holding 
unconstitutional  Kansas  statute  creating  court  of  visitation,  con- 
ferring upon  it  power  to  flx  rates,  to  determine  their  validity  and  to 
enforce  tbem;  State  v.  Johnaon,  61  Kan.  817.  00  Pac.  1073,  bold- 
Ing  unconstitutional  Kan.  Laws  1898,  chap.  28,  creating  court  of 
visitation,  wltb  legislative  and  judicial  functions,  consisting  In 
fixing  and  mforclng  rates;  State  v.  Atchison,  etc.,  Ry.,  176  Mo. 
711,  75  8.  W.  780,  holding,  under  Rev.  Stat.  1S99,  chap.  12,  estab- 
lishing railroad  commission,  giving  recourse  thereto,  or  to  State 
courts,  quo  warranto  will  not  lie  to  prevent  charges  for  transferring 
cars  to  another  track;  Corporation  Comm.  v.  Seaboard,  etc.,  System, 
127  N.  C.  288,  37  8.  B.  288.  upholding  freight  rates  fixed  by  corpora- 
tion commission,  declaring  that  20  per  cent,  more  might  be  charged 
for  less  than  carloads,  load  to  consist  of  ten  tons. 

Distinguished  In  Janviln  v.  Revere  Water  Co.,  174  Mass.  517,  65 
N.  B.  382,  nidioldlng  water  supply  act,  giving  recourse  every  flfth 
year  to  courts  to  revise  water  rates  fixed  by  water  companies. 

Syl.  11  (XII,  617).    Courts  may  inquire  whether  rates  reasonable. 

Approved  In  Chicago,  Milwaukee,  etc.,  Ry.  v.  TompkiuB,  176  XJ.  S. 
173.  44  L.  420,  20  Sup.  Ct  338,  holding  court  must  determine 
whether  schedule  of  rates  Is  reasonable;  Wallace  v.  Arkansas  Cent. 
R.  A.  Co.,  118  Fed.  424,  holding  railroad  entitled  to  enjoin  railroad 
commission  from  enforcing  rates  which  reduce  earnings  below  op- 
erating expenses,  taxes  and  fixed  charges;  Kansas  City,  etc.,  Ry. 
V.  Board  of  R.  R.  Comrs.,  106  Fed.  357,  holding  court  must  eujolu 
enforcement  of  tariff  fixed  by  commission  where  rate  fixed  for  do- 
mestic tariff  gives  owners  no  profits;  Louisville,  etc.,  R.  R.  Co.  v. 
U'Cbord,  103  Fed.  219,  holding  question  of  i-easonableness  of  rates 
for  railroad  transportation  is  emineutly  a  question  for  Judicial  In- 
vestigation; Trammell  v.  Dlnsmore,  102  Fed.  800,  holding  power  and 
duty  of  courts  extend  to  Inquiry  into  reasonableness  of  rates  ea- 
tabllshed  by  State  railroad  commission  and  to  Injunction  against 
enforcement  If  found  unreasonable;  Western  Union  Tel.  Co.  v.  Mlatt, 
98    Fed.    342,    holding    unconstitutional    Kansns    statute    creating 
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court  of  vUtBtloD  with  power  to  fix  ratea  and  determine  their 
validity  and  to  wifoEce  them;  Mobile  t.  Bienville,  etc.,  Co.,  130  Ala. 
8S4,  30  So.  447,  holding  equity  will  enjoin  city  from  charging  Bame 
(or  use  of  d^  sewers  as  for  sewers  and  city  water,  thus  compelllnz 
costomwa  ot  plaintiff  wat^  company  to  transfo'  to  dty  water; 
Kennebec  Water  Dlst  t.  WatwrlUe,  97  Me.  204,  207,  54  Aa 
14,  US,  holding  reasonableness  of  rates  depends  npoo  fair  valne  ol 
property  and  valne  of  service  rendered;  Janrrln,  Petitioner,  174 
Mass.  B17,  SS  N.  E.  SS2,  upholding  Mass.  water  supply  act  1S9S, 
providing  that  persons  aggrieved  by  price  charged  by  water 
companies  may  every  fifth  year  apply  to  couirta  (or  revision  of 
rates;  State  T.  Associated  Press,  l&B  Mo.  448,  60  8.  W.  102,  holding 
mandamus  will  not  Issue  to  compel  news-gathering  agency  to 
furnish  news  to  relator  on  -same  terms  as  Others. 

Dlatlngulshed  In  Louisville  &  N.  R.  R.  Co.  v.  Kentucky,  183  O.  S. 
611,  46  L.  308,  22  Sup.  Gt  09,  upholding  K«itucky  Constitution  and 
laws  prohlMUng  greater  charge  for  shorter  haul  except  on  permis- 
sion of  railroad  commission  given  after  Investigation;  Cedar  Rapids 
Water  Co.  v.  Cedar  Rapids,  118  Iowa,  250,  91  N.  W.  1090,  holding 
ordinance  fixing  water  rates  which  gives  net  returns  of  S  per  cent 
on  estimated  capital  does  not  warrant  Judicial  Interference;  Railroad 
Comra.  v.  Grand  Rapids,  etc.,  Ry.  Co.,  130  Mich,  250,  89  N.  W.  067, 
holding  new  company  organized  on  forecloenre  sale  of  old,  as  pro- 
vided by  Laws  1807,  Is  subject  to  railroad  law  fixing  rates,  tbongh 
old  company  exetni;^  therefrom. 

SyL  16  (SII.  018).    One  dass  cannot  suffer  (or  anotb^'s  gain. 

Approved  In  Dotting  v.  Godard,  183  V.  8.  87,  40  L.  100,  22  Sup. 
Ct  34,  holding  unconstitutional  Kan.  act  March  3,  1897,  limiting 
amount  of  charges  to  be  made  by  stockyards  company  without 
limiting  charges  of  smaller  companies;  Newburyport  Water  Co.  t. 
City  of  Newburyport,  108  Fed.  G87.  holding  threatened  compe- 
tition by  city  by  building  water-wtwks  Inducing  sale  to  city  of 
private  plant  Is  not  a  talcing  without  compensation.  Bee  90  Am. 
St  Bcp.  248,  note. 

SyL  18  (XII,  618).    Texas  commission's  rates  held  unreasonable. 

Approved  Id  Ahem  v.  Newton  &  B.  St  Ry.  Co.,  lOS  Ped.  703, 
refusing  preliminary  Injunction  against  enforcement  of  statute 
regulating  street  railway  fares  when  stockholder  shows  no  Ir- 
reparable Injury  to  corporation  stockholders. 

(XII,  614),    Miscellaneous. 

Cited  In  Spring  Val.  Water-Works  v.  San  Frandsco,  124  Fed.  OOa, 
holding  In  suit  against  municipality  and  Its  officers  to  enjoin 
enforcement  of  rate  ordinance,  ratepayers  are  represented  thereby 
and  are  bound  by  decree;  Davis,  etc.,  Mfg.  Co.  t.  Los  Angeles,  115 
Fed.  53a  540,  holding  court  ot  equity  without  Jarisdlctlon  to  enjoin 
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crlmlaal  proaecntloiu  under  alleged  nnconstltntlonal  ordinance; 
San  DI^o  Land,  etc,  Co.  v.  Jaspo-,  110  Fed.  713,  holding  suit  by 
wat»  oompany  to  test  vaHdlty  of  rates  flxe<l  by  anperrlson  is 
prop^Iy  broiv^t  against  the  board  wlilcb  represents  tbe  pnbltc; 
Oblcago,  etc.,  Sy.  Go,  r.  Smith,  110  Fed.  47S,  476,  boldlng  anrea- 
sonable  State  regulation  reducing  rates  wblch  give  net  esmtngB 
less  than  balf  enough  to  pay  Interest  on  mortgage  debt  of  road;  State 
T.  Chicago,  etc,  B.  E.,  61  Nebr.  MS,  SS  N.  W.  0S7,  holding  Injunction 
issued  by  Circuit  Court  cannot  prohibit  fttt(wney-general  from  soliig 
for  penalties  claimed  by  State  under  maximum  freight  law. 
154  U.  S.  413-420.  Not  dted. 
154  D.  S.  421-438.  38  L.  1031,  PITTSBURG,  ETC.,  ET.  v.  BACKUS. 

SyL  2  (Xn.  620).    Notice  of  aasessing  board's  meeting  sufflclent. 

Approved  In  Glldden  v.  Harrington.  189  U.  8,  269,  23  Snp.  Ot  676. 
47  L.  801,  npbolding  practice  under  State  statate  ivoviding  for 
asseesmeat  to  trustee  of  all  personalty  held  In  trust  and  tor  ralua- 
ttOD  of  assessor  to  be  flnal  tf  after  public  nodce  owner  made  no 
retam;  Central  Pac.  By.  t.  ETans,  111  Fed.  77,  u^oldlng  Nev.  act 
March  16,  1001,  providing  for  annual  meeting  ot  county  assessors 
for  fixing  uniform  valuation  on  all  property  throughout  State; 
Hubbard  V.  Goss,  157  Ind.  490,  62  N.  E.  3S,  upholding  Indiana  atat- 
nte  for  assessment  of  lands  requiring  aaseaaor  to  give  each  land- 
owner notice  of  valuation  of  bis  lands  and  notice  of  meeting  of 
board  of  review;  Montlcello  Co.  v.  Baltimore  City,  90  Md.  428,  45  Atl. 
213,  holding  invalid  Acts  1892,  chap.  7(H,  requiring  persons  having 
custody  of  distilled  liquor  to  report  same  to  State  commissioner, 
whose  valuation  Is  final  and  nonappealable.  See  94  Am.  St.  Hep. 
621,  QOte. 

SyL  5  (Xn,  620).    New  trials  not  essratial  to  due  process. 

Approved  In  James  v.  Appel,  192  D.  B>  137,  24  Sop.  Ct  224,  up- 
holding Ariz.  Rev.  Stat  1887,  par.  837,  discharging  motion  for  new 
trial  by  operation  of  law  if  not  acted  upon  at  same  term. 

SyL  S  (XII.  620).    Numbn  of  hearings  may  be  different. 

Approved  in  Butz  v.  Ulchlgan,  188  U.  S.  DOB,  23  Sup.  Ct  302,  47 
L.  666,  upholding  Mich.  Pub.  Acts  188B,  for  registration  of  appll- 
canta  to  practice  medicine,  although  providing  no  special  means 
for  hearing  for  applicants,  notice  of  meetings  being  given;  Ueyer- 
haBser  v.  Minnesota,  176  U.  B.  567,  44  L.  686,  20  Sup.  Ct  4SS,  sus- 
taining reassessment  of  andnralued  property  where  <q)p<»tnnlty  to 
be  heard  Is  given  during  proceedings. 

SyL  7  (XII,  621).    State  cannot  tax  beyond  its  territory. 

Approved  In  In  re  Appeal  of  Onion  Tank  line  Co.,  2(»4  HI.  350, 
6S  N.  E.  606,   holding  cars  of  packing  corporation  domiciled  In 
another  State,  snch  cars  being  In  transit  with  interstate  commerce, 
cannot  be  taxed  In  Illlnola, 
Tid.  111  —  83 
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Bji.  10  (XII,  621).    True  cssli  T&lne  of  pr(q»erty  conatmed. 

Approved  In  Hart  v.  Smith,  158  Ind.  IM,  04  N.  E.  660,  bolding 
bonest  determination  by  board  of  tax  commlseloners  tbat  sh&res  of 
stock  are  taxable  cannot  be  questioned  by  the  conrta;  Citizens'  St. 
R.  R.  Oo.  T.  Common  CouncU,  125  Mich.  888,  86  N.  W.  101,  hold- 
ing. In  determining  caab  value  of  street  railroad,  the  tangible  prop- 
erty, location  of  eaaemcnte,  period  of  use  and  other  excepUonai 
prlTilegeB  sbould  be  considered;  EMckson  v.  Cass  County,  11  N.  Dak. 
507,  82  N.  W,  848,  bidding  action  of  board  of  drain  commlssloDers 
in  determining  what  lands  are  benefited  and  apportioning  cost  la 
not  open  to  collateral  attack;  Oregon,  etc.,  R.  R.  t.  Jackson  Co.,  8S 
Or.  005,  606,  61  Pac.  312,  holding  cost  per  mile  of  roadbed  cannot 
be  taken  as  true  cash  value,  the  proper  basis  being  amount  for 
wblch  property  would  sell  at  volontary  sale;  dissenting  opinion  In 
Jackson  v.  Corporation  Commission.  130  n:  C.  420,  42  B.  B.  ISfi. 
majority  holding  asBeBsment  of  realty  of  railroad  made  by  com- 
mission In  1900  covered  realty  and  personalty,  hence  cannot  I>e 
taken  as  value  of  tangible  property. 

Syl.  11  (XII,  621).    Mileage  plan  of  assessment  1>  fair. 

Distinguished  in  Coulter  v.  Weir,  127  Fed.  910,  bedding  erroneoua 
assessment  upon  shares  of  express  company  where  board  of  valua- 
tion Ignored  company's  claim  that  investments  of  profits  were  not 
used  in  business. 

Syl.  14  (XII,  622).  Assessment  board  preaumably  considered 
all  facts  presented. 

Approved  In  Missouri  v.  Dockery,  191  U.  8.  170,  holding  Judgment 
of  board  of  equalization  will  not  be  revised  on  strength  of  allega- 
tions of  undervaluatlonB  on  mere  uae  of  unsupported  term  "  fraudu- 
lent;" Kansas  City,  etc.,  R.  R.  Co.  v.  King,  120  Fed.  821,  822,  b'23. 
sustaining  method  of  assessing  railroad  property  adopted  by  board 
witblu  powers  conferred  by  statute  where  valuation  la  not  eiceaslve 
though  metbod  different  from  usual;  United  States  Trust  Co.  v- 
Territory,  10  N.  Mex.  428,  .62  Pac.  991,  upholding  valuation  of 
16,500  per  mile  placed  by  territorial  board  of  eqaallzallon  upon 
railroad,  at  meeting  held  pursuant  to  law. 

DIstingulBbed  In  Coulter  v.  Weir,  IZ7  Fed.  909,  910,  holding  er- 
roneous aseesBment  by  tward  of  valuation  on  express  property  ig- 
noring company's  claim  tbat  certain  Investments  of  sunduB  were 
not  used  In  tbe  business. 

(Xa,  Old).    MlBceUaneous. 

ated  In  Atlantic  &  Pacific  Tel.  Co.  ».  Philadelphia,  190  D.  8.  163, 
23  »up.  Ct  818,  47  L.  909,  holding  municipality  may  Impose  rea- 
sonable license  fee  upon  Interstate  telegraph  company  to  cover 
cost  of  local  government  supervision  over  Hues;  Hart  v.  Smith,  159 
Ind.  197,  64  N.  E.  866,  holding  proceedings  of  State  board  of  tax 
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commisstoDers  are  op»i  to  collateral  attack  tboogb  no  loflrmttr 
appear  on  the  record. 
154  U.  8.  438-447.    Not  dted. 

K*  D.  8.  447-490,  88  U  1047,  INTERSTATE  COMMERCE  COMM. 
T.  BRIMSON. 

Syl.  1  (XII,  623).  CoDgreBS  controls  Interstate  and  International 
commerce. 

AppTDTcd  In  Atlantic  &  Pacfflc  TeL  Co.  t.  Philadelphia,  190  U.  S. 
162,  23  Snp.  Ct,  818,  47  L.  699,  holding  Congress,  under  Conatlta- 
tlon,  has  exclusive  power  to  regulate  commerce  with  foreign  na- 
tlMiB  and  among  States  when  subjects  are  national  in  character, 

Sjl.  S  (XII,  624).  Commerce  commission  petitioning  courts  to 
enforce  orders. 

Approved  In  Interstate  Commerce  Comm.  v.  Philadelphia,  etc., 
B.  R7.,  Co.,  123  Fed.  9T0,  holding  on  petition  hj  Indlvldoel  against 
railroads  for  discrimination  In  anthracite  coal  rates,  coal  company 
owned  bj  defendant  railroad  may  be  required  to  produce  contractB; 
Matter  of  Davles,  168  N.  Y.  105,  108,  61  N.  E.  122,  123,  uphoJdlng 
anti-monopoly  law  1899,  chap.  600,  requiring  Justices  of  Supreme 
Court  to  order  examination  of  persons  for  testimony  needed  by 
attorney-general  for  com[Jalnts. 

Dl^tingolshed  in  In  re  Kinney,  102  Fed.  468,  473,  holding  Rev. 
Stat,  f  3173,  authorizing  collector  to  summon  tor  examination 
persons  charged  with  returning  "  objects  subject  to  tax,"  gives  no 
power  to  force  testimony  under  ole<xnargarine  law;  dissenting  opin- 
ion in  Matter  of  Davles.  168  N.  X.  113,  114,  US,  61  N.  E.  125.  12S, 
majority  upholding  anti-monopoly  law  1899,  chap.  690,  requiring 
Supreme  Court  justices  to  order  examination  of  persons  when  re- 
quired by  attorney-general  for  evidence  needed  In  complaints. 

Syl.  9  (Xn,  624).    Witness  before  commtaslon  refusing  to  answer. 

Awroved  In  Dowaes  v.  Bidwell,  182  U.  S.  289,  46  L.  1107,  21 
Sup.  Ct.  788,  holding  limitation  Imposed  by  Constitution  upon  power 
given  operates  upon  and  conflnee  every  action  on  subjects  within  Its 
constltutloDBl  limits. 

Distinguished  In  WyckofT  v,  Wagner  Typewriter  Co.,  09  Fed.  159. 
holding  whether  witness  Is  Justified  in  refusing  to  answer  question 
under  Rev.  Stat.  860,  Is  question  for  court 

SyL  10  (XXI.  624).  Oongreaa  cannot  give  courts  nonjudicial  func- 
tions. 

Approved  hi  District  of  Columbia  v.  Eslln,  183  U.  S,  66,  46  L.  86,  22 
Sup.  Ct.  18,  holding  repeal  of  act  February  13,  1895,  prevents  Su- 
preme Court  from  taking  jurisdiction  of  appeal  by  District  of 
Colnmbla  from  judgment  allowing  claims. 
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Sjt  13  (XII,  4126}.  No  contempt  of  snbordlnate  ftdmlutetratlve 
body. 

Approved  In  In  re  Ktmiey.  102  Fed.  468,  holding  Ber.  Stat,  f  S17S, 
RDtborlzIng  collector  to  summon  persons  charged  with  returning 
"  otijects  subject  to  tax,"  gives  no  power  to  punish  for  contempL 

Syl.  15  (XII,  826),    No  Jury  required  in  contempt  cases. 

Approved  In  Ripon  KnltUng  Works  v.  Scbretb^,  101  Fed.  813. 
holding  bankrupt  punished  for  contempt  for  disobedience  of  order 
to  surrender  to  trustee  property  In  his  possession  not  entitled  to 
trial  by  Jury;  Tlndall  v.  NUbet,  113  Ga.  1133,  39  8.  E.  453.  holding 
receiver  appropriating  to  his  own  use  fund  arising  from  sale  of 
debtor's  property,  contrary  to  order  of  court.  Is  In  contempt  and 
bas  no  right  to  Jury. 

(XII,  623).    MlBcellaneoua. 

Cited  In  United  States  t.  Lehigh  VaL  R.  R.  Co.,  115  Fed.  376, 
holding  shipment  from  Buffalo  to  New  ¥ork,  though  line  lay  through 
New  Jersey  and  Pennsylvania,  la  not  interstate  commerce. 
154  IT.  S.  SIS,  38  L.  1064,  STEEL  v.  PHOSNIX  INS.  CO. 

(XII,  626).    Miscellaneous. 

Cited  In  Fidelity,  etc.,  Co.  t.  Love,  111  Fed.  776,  holding  refnaal 
to  direct  for  defendant  where  evidence  showed  that  insured  shot 
himself,  but  conflicted  aa  to  whether  act  was  Intentional  or  acci- 
dental, not  reversible  error. 
164  U.  8.  534-&66L    Not  cited. 
154  IT.  S.  568,  560,  19  L.  51,  BDRBANK  T.  BIGDLOW. 

Syl.  1  (XII,  627).    Exceptions  for  nonjoinder  at  trial  too  late. 

Apiwoved  in  Mackay  v.  Fox,  121  Fed.  489,  holding  objection  for 
either  misjoinder  or  nonjoinder  comes  too  late  when  made  for  Arat 
time  at  trial  of  canse. 

Syl.  2  (XII,  ^7).    Legal  verdict  precludea  appeal  In  equity- 
Approved  In  Lesser  Cotton  Co.  v.  St  Louis,  etc..  By.  Co.,  114 
Fed.  143,  holding  after  case  tried  fm  theory  that  Are  started  upoo 
roof  plaintiff  cannot  claim  <m  appeal  that  fir«  started  Inside  bam. 
154  U.  S.  559-674.    Not  dted. 
154  U.  S.  676,  577.  19  L.  831,  GODBB  v.  TOOTLB. 

(XII,  620).    Miscellaneous. 

Cited  In  Sllngluff  v.  Gainer,  49  W.  Ta.  9,  87  S.  E.  772,  holding 
in  legal  documents  the  mil  Christian  name  should  ba  used  and 
not  mere  Initials. 
154  D.  S.  077.     Not  cited. 
154  U.  B.  S78,  579, 19  L.  648,  RILBT  T.  WELLES. 

Syl.  1  (XII,  ^9).    Walcott  v.  Dee  Moines,  5  Wall.  681,  followed. 

Approved  in  King  v.  M' Andrews,  101  Fed.  432.  holding  patent 
Issued  upon  ^propfiated  lands  Is  without  authority  of  law  and 
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▼old;  dlneatloK  opinion  In  Nelson  t.  Nortbem  Pac.  R7.  Co.,  188 
n.  8.  144,  23  Sop.  Ct  319,  47  L.  421,  majorltr  boldlnz  filing  map 
of  genera]  location,  and  witlidrawal  order  based  thereon  did  not 
BO  Teat  title  as  to  preclude  valid  occnpsncj  in  good  faith  by  home- 
Bteadera;  diBEmtlng  opinion  In  Hewitt  t.  Scbnltz,  ISO  U.  S.  16&, 
45  L.  473,  21  Bnp.  Ct  310,  majorltr  ftdlowing  constraetlon  of  land 
d^artment  of  grant  of  1864  tliat  department  was  not  authorfEed 
to  withdraw  Indemnity  landa  on  apim>Tal  of  map  of  definite  location. 

DlaKngolBhed  in  King  t.  M" Andrews,  111  Fed.  873,  874,  holding 
patent  of  land  department  lasned  within  Ita  Jurisdiction  la  not  opcn 
to  Indirect  and  collateral  attack. 
IM  U.  8.  681,  20  L.  240,  VAN  8LTKB  T.  WISCONSIN. 

S7L  1  (XII,  629).    State  may  tax  national  bank  sharea. 

AM>n>Ted  In  Clereland  Trust  Co.  t.  Lafider,  62  Ohio  St  273,  66 
N.  B.  1038,  holdluK  State  must  subject  moneyed  capital  In  bands 
ot  indirldual  citizen  to  taxes  equal  in  amount  to  those  Imposed  <ki 
shares  in  natloaal  banks.  ..  .  . 

154  n.  &  682-614.    Not  cited. 
154  n.  8.  618,  619,  28  L.  391,  TORNBB  v.  WARD. 

SyL  1  (XII,  631).  Representations  of  general  character  alleged 
BufBclent 

AM>roTed  In  In  re  Patterson,  125  Fed.  665,  holding  omission  ot 
$3,500  owed  relatives  from  credit  chart  given  vendor  as  true 
and  accurate  atatement  of  assets  and  UabllltleB  entitles  latter 
to  reclaim  goods;  In  re  Hamilton  Furniture,  etc.,  Co.,  117  Fed. 
776,  holding  purchaser's  representation  of  $30,000  assets  above 
liabiUtles  when  assets  covered  only  60  per  cent  of  liabilities  entitles 
vendor  to  resclaslon  for  fraud;  In  re  Well,  111  Fed.  898,  holding 
seller  of  goods  on  credit  to  merchant  on  reliance  npmi  latt^'a  false 
statements  to  mercantile  agency  may  rescind  sale  on  banknii>tcy: 
In  re  Epeteln,  109  Fed.  S77,  holding  wholesale  dealer  selling  goods 
to  bankrupt  on  strength  of  latter's  false  statements  of  assets  to  com- 
mercial agency  may  rescind  tale. 
164  n.  8.  619,  620.  Not  dted. 
154  U.  S.  623,  23  L.  913,  BBBREYE8A  v.  UNITED  STATES. 

Syl.  1  (XII,  631).  Mexican  grants  Invalid  unless  properly  re- 
ceded. 

Approved  In  Whitney  v.  United  States,  181  D.  8.  110,  40  L.  773, 
21  Sup.  Ot  568,  holding  not  entitled  to  confirmation  title  under 
Mexican  grant  In  New  Mexico  by  governor  without  evidence  of 
approval  by  assembly  or  record  lu  Mexican  archives;  United  StuCea 
V.  Ortiz,  176  U.  S.  42«.  44  L.  I>31,  20  Sup.  Ct.  4US.  holding  dct  Mnrch 
S,  18i)l,  I  13.  chni-K<-B  npiillcnnt  for  confirmntlon  of  private  Innd 
claim  to  prove  existence,  regularity  and  arcblre  record  of  grant 
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154  U.  S.  624-629.    Not  dted. 

164  U.  8.  629,  24  L.  926,  COEBT  T.  CAMPBELL. 

(XII,  632).    Mlacellaneoua. 

Cited  In  Oskamp  v.  Lewis,  103  Fed.  909,  Buetainlng  asBeumeiit 
of  property,  without  notice  to  owner,  where  by  Rev.  StaL  OhlOt 
I  G848,  the  owner  Is  expressly  given  right  to  test  validity  of  same, 
154  C.  8.  629-631,  24  L.  680.  HDTCHIN80N  T.  THB  NOBTHFIELD. 

Syl,  1  (Xn,  632),    Vessel  may  rely  upon  other. 

Approved  in  The  Chicago,  125  Fed.  717,  holding  privileged  vessel 
should  maintain  her  coarse  and  speed  In  absence  of  distinct  Indi- 
cation that  burdened  vessel  is  to  fall  in  her  dnty. 
1!}4  V.  S.  631,  632,  24  L.  70S,  CLARE  v.  BEEGHER. 

IS7I.  1  (XII,  G32).     Decree  adjudging  rents  against  wife  Invalid. 

Distinguished  la  BIgby  v.  Warnock,  115  Ga.  391,  41  S.  E.  624, 
holding  wife  being  fraudulent  grantee  of  husband  le  liable  p^voo- 
ally  to  creditors  of  husband  and  cannot  plead  dlspoeitlOD  of  prop- 
erty or  debt  due  from  hnsband. 
154  U.  S.  632-635.  24  L.  €04,  STRONG  v.  UNITED  STATES. 

Syl.  2  (XII,  632).    Charterer  may  discharge  ahlp  for  nonrepair. 

Approved  in  The  Ely,  110  Fed.  573,  holding  charterer's  violation 
of  charter  by  going  on  unauthorized  trip  does  not  render  him  liable 
for  damagea  from  marine  perils  not  caused  by  such  trip;  SutcllfF 
V.  Sellgman,  110  Fed.  662,  holding  injury  to  launch  by  breaking 
of  eccentric  pin  due  to  Its  inaufflclency  while  launch  was  engaged 
In  trip  on  stream  different  than  that  mentioned  in  charter  was  not 
breach  thereof;  Ronalds  v.  Lelter,  109  Fed.  907,  holding  where 
ahlp  waa  not  seaworthy  as  warranted  charterer  might  discharge 
vessel  for  charter  purposes  and  recovn  cost  of  repairs  and  towags 
charges. 

154  U.  S.  635-855.     Not  Cited. 
154  U.  S.  C56,  25  L.  980,  GAGE  T.  CARRAHER. 

Syl.  1  (XII,  634).  Removed  cause  remanded  where  no  detw- 
mlnable  controversy. 

Approved  in  Raphael  v.  Grask,  118  Fed.  779,  holding  In  suit  to 
restrain  partnership  acting  for  Itself  and  as  agent  for  stockholders 
from  selling  railroad  stock  all  partners  are  necessary  parties;  Tar- 
nell  V.  Felton,  104  Fed.  162,  102  Fed.  370,  holding  where  there  are 
several  plaintiffs  or  defendants  every  necessary  party  m  one  side 
must  have  citizenship  different  from  every  necessary  party  <m 
other;  Green  v.  Heaston,  154  Ind.  12S,  56  N.  E.  88,  holding  removal 
petition  alleging  diverse  residence  at  time  complaint  filed  U  Insuffi- 
cient where  pleadings  do  not  show  diverse  citizenship. 
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IM  tJ.  S.  657,  25  L.  771,  THE  LOUISVILLE  t.  HALLIDAT. 

S7I.  2  (XII,  634).    Admiralty  appeal  proceeds  de  novo. 

ApiH^ved  111  Chicago  Iob.  Co.  t.  Grabam,  etc.,  Co.,  106  Fed.  273, 
boldins  admiralty  appeals  are  tried  In  Circuit  Court  of  Appeals 
on  new  evidence  and  new  pleadings  as  formerly  In  Circuit  Court; 
Gilchrist  V.  Cbicago  Ins.  Co.,  IIH  Fed.  571,  boldlng  act  1891,  creat- 
ing Circuit  Court  of  AppealB,  doee  not  alter  previous  practice  that 
admiralty  appeals  bring  op  for  trial  de  novo  all  Issues  raised  by 
pleadings. 

154  tT.  S.  657-661.    Not  cited. 
154  U.  8.  661-063,  28  L.  178,  WHITE  T.  HNITBD  STATES. 

Syl.  1  (XII,  635).  Goremment  not  responsible  for  loss  to  char- 
tered veeaeil. 

Ap[voTed  In  Tbe  Ely,  110  Fed.  573,  holding  unauthorised  acta 
on  voyage  entail  no  responsibility  except  for  loss  proceedbig  from 
acts  themselves. 
154  U.  S.  663,  26  L.  176,  McLADGELIN  t.  FOWLEtt. 

SyL  1  (Xn,  635).     Supreme  Court  looks  beyond  Federal  queetton. 

Approved  In  German  Sav.  Soc.  r.  Dormltzer,  192  TT.  S.  128,  24  Sup. 
Ct  222,  holding  decree  of  divorce  may  be  Impeached  collaterally 
In  courts  Of  another  State  by  showing  of  no  Jurisdiction  In  court 
granting  same. 
154  U.  8.  664.    Not  cited. 
154  n.  8.  665,  see,  26  L.  438,  SEWARD  t.  COMEAU. 

Syl.  1  (XII,  635).  Appellant  cannot  obtain,  then  complain  of 
removal. 

Approved  In  Empire  MIn.  Co.  r.  Propeller,  etc,  Co.,  106  Fed. 
903.  boldlng  petition  to  remove  Is  walvw  ot  all  powmal  srlvlleg* 
of  salt  only  In  district  of  residencei 
154  U.  8.  66S-67&    Not  dtad. 
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15S  U.  a  S-IO.    Not  dted. 

IW  U.  8. 13-45,  89  L.  62,  ROBB  v.  TOS. 

87I.  1  (XII,  637).    ElecUon  of  remedies  manifested  by  acta. 

Approred  In  National,  etc..  Pipe  Works  v,  Oconto  City,  etc.,  Co., 

113  Fed.  808,  holding  decision  that  water-works  pn^erty  was  not 
subject  to  mechanic's  Ifen  precludes  plaintiff  asserting  same  from 
malntatntng  second  suit  to  redeem;  Noyes  t.  Bdgerly,  71  N.  H.  504, 
S3  Atl.  313,  holding  allegation  of  election  la  insnffldent  where  it 
falls  to  show  that  plaintiff  was  cognlxant  of  bis  legal  right  ao  as 
to  make  an  intelligent  choice. 

SyL  4  (Xn,  637).    Circuit  Court  may  grant  equitable  relieL 
Approved  in  United  States  r.  Beebe,  180  V.  S.  352,  4S  L.  669, 
21  Sup.  Ct  37fi.  holding  district  tittontej  has  no  authority  to  ac- 
cept compromise  Judgment  In  favor  of  United  States  on  representa- 
tion of  defendant  tliat  latter  has  no  property;  Hendryx  v.  Perkins, 

114  Fed.  807,  holding  decree  entered  on  blU  to  Impeach  prior  decree 
for  fraud  is  final  and  appealable. 

DlBtlngulahed  In  Evans  v.  Gorman,  IIK  Fed.  402,  bedding  Rev. 
'  Stat,  i  720,  precludes  Federal  court  from  enjoining  sale  of  estate 
lands  ordered  by  Arkansas  Probate  Court  having  exclusive  Juris- 
diction over  sucb  estates. 
155  U.  8.  45,  46.    Not  dted. 
155  V.  3.  47-54,  39  L.  64,  WHIGHT  t.  TUENGLINO. 

Syl.  1  (XII,  638).     Nonpioneer  Invention  patent  strictly  constmed. 

Approved  In  American  Fur  Refining  Co.  v.  Clmiottl  Unhalrlng 
Mach.  Co.,  123  Fed.  874,  holding  Sntton  patent  No.  383,258,  for  fur- 
plQckiDg  machine,  not  infringed  by  machine  with  reciprocating  in- 
stead of  fixed  atretcber  bar;  Levy  v.  Harris,  124  Fed.  71,  hoiding 
Levy  patent  No.  664,564,  for  quill-griodlng  machine,  not  infringed  by 
machine  omitting  screw  used  by  former  to  adjust  tension  of  spring; 
De  Lamar  v.  De  Lamar  Mln.  Co.,  117  Fed.  241,  holding  void  for 
tack  of  novelty  Waldstdn  patent  607,719,  for  process  for  extract- 
ing precious  metals  from  cyanide  solutions;  Stokes  Bros.  Mfg.  Co. 
V.  Heller,  101  Fed.  267,  holding  Stokes  patent  No.  376,400,  for 
Improvement  in  rasping  machine,  Is  not  pioneer  Invention  and  not 
Infringed. 

[520] 
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87L  2  (XII,  S3S).    ComblnstI<»i  simply  improrlng  not  pitenlable. 

Approved  In  HIrsch  t.  Union  Storeworks,  126  Fed.  190,  holding 
Fenneesy  patent  No.  421,964,  tsx  central  draft  oil  or  gas  burner,  not 
Infringed  by  patent  greatly  Tsrylng  proportion  of  -area  of  p^<va- 
tlona  to  area  of  cylinder;  West  Coaat,  etc.,  Faucet  Co.  t.  Jackscm 
Brewing  Co„  117  Fed.  29S,  holding  void  for  anticipation  AntLooy 
and  Savage  patent  No.  468,144,  for  faucet  buahlng  and  ralve  for 
barrels;  Plttsbnrg  Meter  Co.  r.  Plttabntg  Supply  Co.,  109  Fed.  651, 
boldlng  Tounga  patent  473,544,  for  gas  meter,  having  a  weighted 
diaphragm,  not  Infringed  by  meter  dispensing  with  such  diaphragm; 
Campbell  PrinUng.  etc.,  Co.  t.  Duplex  Printing,  etc.,  Co.,  101  Fed. 
294,  holding  Stonemets  patent  No.  376/)S3,  for  web-printlng  ma- 
chine, limited  to  slight  variation  In  old  elements  used.  Is  not  lu- 

ISO  U.  S.  64-68,  89  L.  87,  LEWIS  r.  PIMA  CO. 

SyL  I  (ZII,  639).  Territorial  atatnte  cannot  require  railroad  con* 
stmctlon  Indebteilness. 

DlatingulBhed  in  Murphy  v.  Utter,  186  U.  S.  104,  46  L.  1076,  22 
Sap.  Ct  779,  holding  valid  boiide  of  Pima  county,  Arizona,  Issued 
in  exchange  for  railroad  bonds,  each  being  wltbln  protection  of 
act  June  6,  1896;  Shnerman  v.  Arizona.  IM  XS.  8.  861,  46  L.  584, 
22  Sup.  Ct  409,  sustaining  Arizona  funding  bonds  Issued  in  place 
of  county  bonds,  under  act  1896,  though  county  withdrew  request 
before  iBBue. 
155  U.  S.  68-76,  39  L.  69,  GREELFT  v.  LOWE. 

Syl.  1  (XII,  639).     Partition  bill  brought  where  land  Ilea. 

Approved  in  Seybert  v.  Shainoldn,  etc.,  Ry.  Co.,  110  Fed.  811, 
holding  in  suit  of  local  nature  to  foreclose  railroad  mortgage  non- 
resident trustee  must  t>e  served  with  order  to  appear  and  plead 
at  certain  date. 

Syl.  3  (Xn,  6S9).  Fed^al  courU  enforcing  equitable  State 
remedies. 

Approved  In  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112 
Fed.  10,  holding  Federal  court  has  no  Jurisdiction  of  suit  to  deter- 
mine title  to  land  in  possession  of  defendant;  Southern  Pine  Co. 
v.  Hall,  105  Fed.  89,  90,  holding  Federal  court  has  jurisdiction  of 
Bult  to  quiet  title  where  neither  party  la  io  possession  where  State 
statute  provides  for  such  action. 

Syl.  5  (XII,  640).    Allegation  of  resident  true  for  JurlBdIction. 

Approved  in  Jenlclns  v.  Xorlc  Cliffs  Imp.  Co.,  110  Fed.  810,  hold- 
ing Federal  court  has  no  Jurisdiction  over  defendant  resident  of 
State  other  than  those  In  which  plaintm  and  other  defendants 
reside. 
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(XII,  630).,  UlBcellaaeous. 

Cited  In  Bllewortb  Trust  Oo.  t.  PanramM*.  108  Fed.  907,  hoW- 
iag  Federal  court  acqulree  no  Jurisdiction  aver  Iowa  corporation 
whose  principal  place  oC  business  Is  In  Iowa  by  service  on  agent 
.10  IHlnols. 

155  U.  8.  79-86,  39  L.  76,  UNITED  STATES  t.  COB. 

S7I.  2  (XII,  640).  Appellate  Jurisdiction  over  Court  or  Land 
Claims. 

Approved  In  Cbow  hoy  t.  Uulted  States,  112  Fed.  359,  boldlns 
rigbt  of  appeal,  given  by  Chinese  exclusion  act  1888,  Is  to  district 
Judge  as  a  special  tribunal. 

156  U.  S.  86-89.  39  L.  79,  SIPPERLBT  v.  SMITH. 
Sfl.  1  (XII,  640).    All  parties  muet  Join  In  appeal. 

Approved  In  Loveless  v.  Hansom,  107  Fed.  627,  holding  all  par- 
tles  against  whom  Joint  decree  is  rendered  must  Join  in  appesi  If 
no  severance;  Kidder  t.  Fidelity  Ids.,  etc.,  Co.,  lOS  Fed.  823.  hold- 
ing where  one  of  several  interveners  appeals  from  decree  aft^ 
tra'm  he  muet  Include  In  appeal  and  serve  with  notice  all  record 
parties  directly  Involved  In  appeal;  Grand  Island,  etc.,  B.  R.  Co. 
V.  Sweeney,  103  Fed.  347,  holding  parties  asserting  liens  against 
railroad  property,  but  decreed  to  be  Inferior  to  plaintiff,  must  Join 
in  railroad's  appeal. 

155  D.  S.  89-99,  39  L.  80,  NEW  TORK  Y.  END. 
Syl.  1  (XII,  640).  Federal  court  releasing  prisoners  before  trial 
Approved  In  Stevens  t.  Ohio,  17B  D.  a  680,  45  L.  384,  21  Sup. 
Ct  917,  reaffirming  rule;  Minnesota  v.  Brundage,  180  U.  8.  502, 
46  L.  641,  21  Sup.  Ct  456,  holdlug  application  for  writ  should  bo 
denied  where  defendant  did  not  question  State  law  In  State  court; 
Anderson  v,  Elliott,  101  Fed.  613,  holding  Federal  court  will  dis- 
charge United  States  marshal  arrested  by  State  aatboritles  while 
executing  writ  of  poeaesslon. 
SyL  2  (XII,  641).  Federal  should  not  Interfere  with  State  court 
Approved  hi  Reld  v.  Jones,  187  U.  8.  154,  23  Sup.  Ct  90,  47  L. 
117,  holding  defendant  cannot  question  coustitntlonallty  of  convic- 
tion by  habeas  corpus  wbere  he  has  not  taken  case  to  highest 
State  court;  Davis  v.  Burke,  179  n.  S.  402,  45  L.  251.  21  Sup.  Ct. 
211,  holding  habeas  corpus  will  not  Issue  to  stay  sentence  of  State 
court  where  unconstitutionality  of  law  not  raised  fn  State  court; 
Boskl  v.  Comingore.  177  V.  S.  406,  44  L.  849,  20  Sup.  Ct  704,  hold- 
ing Imprisonment  of  internal  revenue  collector  is  case  of  urgency 
warranting  writ  of  habeas  corpus  from  Federal  court;  In  re  Mat- 
thews. 122  Fed.  253,  2S7,  holding  petitioner  arrested  for  shooting 
deserter  from  army,  while  acting  as  city  police  officer,  not  entitled 
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156  D.  S.  100,  101,  38  L.  84,  PBPKB  v.  CEONAN. 

8;L  1  (XII,  Ml).    Federal  court  dlamlseing  habeas  corpus. 

Approved  In  Stevens  t.  Ohio,  179  U.  S.  680,  4S  L.  331,  21  Sup. 
Ct  on,  reaffirming  rule;  Minnesota  r.  Bnmdage,  ISO  V.  8.  602, 
45  L.  641,  21  Sap.  Ct  456,  holding  application  for  writ  should  be 
denied  where  defendant  imprlaoned  Judgment  of  Munfcliial  Court 
baa  not  questioned  constitutionality  of  law  In  State  courts. 
156  U.  S.  102-108,  8»  L.  86,  CHAPPELL  v.  WATBRWOBTH. 

S7I-  1  (XII,  641).  Original  declaration  must  show  Federal  quest- 
don. 

Approved  In  Ai^anaaa  v.  Kansas  &  T.  Coal  Co.,  183  U.  8.  188, 
190,  46  L.  146.  147,  22  Sup.  Ct  48,  40,  holding  Circuit  Court  can- 
not take  Judicial  notice  to  suataln  Jurisdiction  that  word  "  Import." 
In  suit  to  restrain  Importation  of  armed  men,  means  bringing 
from  another  State;  Florida  Cent,  etc.,  R.  R.  v.  B^,  176  U.  S. 
330,  44  L.  490,  20  Sup.'  Ct  402,  holding  mere  assertion  of  title  to 
land,  under  Federal  patent,  states  no  sufficient  Federal  question; 
J07  7.  St  Louis,  122  Fed.  SSi,  holding  Federal  Jurisdiction  can- 
not be  conf^red  by  allegation  anticipating  defense  based  upon 
Federal  laws;  Wicblta  t.  Missouri,  etc.,  K.  Telephone  Co..  122  Fed. 
100,  heading  suit  purporting  to  rest  upon  Federal  Constitution  can- 
not be  removed  from  State  court  'where  bill  discloses  no  such 
ground  for  reJlef;  Fllhlol  v.  Torney,  119  Fed.  976,  holding  allega- 
tion that  defendant  In  ejectment  Is  In  posseselou  by  direction  of 
United  States  is  surplusage  and  cannot  confer  Federal  Jurisdic- 
tion; South  Carolina  v.  Virgin! a- Carolina,  etc.,  Co.,  IIT  Fed.  728, 
732,  holding  State  suit  against  foreign  corporation  for  penalties 
Imposed  by  State  statute,  purporting  to  have  been  enacted  as  po- 
lice measure,  Is  not  removable;  Mazo  v.  Dockery,  108  Fed,  898, 
bolding  defendant,  United  States  marshal,  cannot  remove  suit 
brought  In  State  court,  not  alleging  that  he  was  marshal  nor  that 
act  done  was  official;  Aultman  &  Taylor  Co.  v.  BnimSeld,  102  Fed. 
15,  bolding  defendant  cannot  remove  suit  Involving  Federal  ques- 
tion where  plaintllTa  statement  of  claim  does  not  present  it;  Broad- 
way Ins.  Co.  V.  Chicago,  etc.,  Ry.  Co.,  101  Fed.  510,  holding  where 
plaiutiirs  statement  of  claim  does  not  show  separable  controversy 
cause  will  be  remanded;  People  v.  Sanitary  Dist.,  98  Fed.  150, 
bolding  bill  by  State  to  enjoin  building  of  canal  on  ground  tbat 
it  would  lower  wata-  In  river  wblch  Federal  law  required  State 
to  maintain  presents  Federal  question;  Stuart  v.  Bank,  57  Nebr. 
576,  78  N.  W,  209,  bolding  State  court  has  Jurisdiction  of  action 
for  deceit  against  natloDal  bank  directors,  and  returns  same  pend- 
ing mnoTol  proceedings. 
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DlatbisnlBhed  In  Winters  t.  Drake,  102  Fed.  646.  lioldliiK  plalntia 
cannot  prevent  removal  of  cause  against  Federal  receiver  hj  aadt- 
ttng  to  state  by  what  court  defendant  was  appointed. 
U5  V.  8.  100-117,  39  1^  87,  UNITED  STATES  t.  JAHN. 

S7l-  1  (XII,  643).    C^tlfled  qaeetiona  reviewed  on  certiorari. 

Approved  In  Anglo-American  Prov.  Co.  v.  Davis,  etc.,  Co.  (No.  Z>, 
191  U.  8.  877,  24  Snp.  Ct  94,  botdlug  plaintiff  cannot  maintain 
direct  appeal  to  Supreme  Court  because  Jurisdiction  of  lower  court 
was  In  Issue  wUere  same  was  suBtaJned;  New  Orleans  v.  Ems- 
helmer,  181  O.  8.  IH,  4S  K  7M,  21  Sup.  Gt  DSD,  dismissing  appeal 
from  Circuit  Court  to  review  decree  sustaining  court's  Jurisdiction 
where  appellant's  demurrer  for  want  of  eqnlty  was  sustained; 
Cincinnati,  etc..  By.  Co.  v.  Thiebaud.  177  U.  S.  620,  44  L.  918,  20 
Sup.  Ct.  624,  holding  writ  of  error  from  Supreme  Court  will  be 
dismissed  where  taken  wblle  case  was  pending  on  prior  writ  from 
Circuit  Court  of  Appeals;  Carter  v.  Roberts,  177  IT.  S.  500,  44  L. 
863,  20  Snp.  Ct  714.  holding  direct  appeal  does  not  lie  to  Supreme 
Court  after  cause  has  been  appealed  to  and  decided  hj  Circuit 
Court  of  Appeals;  BL  Louis  Cotton  Compress  Co.  v.  American 
Cotton  Co..  125  Fed.  197,  holding  act  March  8.  1891,  gives  Suivcme 
Court  Jurisdiction  to  review  Judgment  of  Circuit  Court  dismissing 
for  want  of  Jurisdiction:  Dxcelslor  Wooden  Pipe  Co.  v.  Pacific  Bridge 
Co..  109  Fed.  498.  holding  appeal  will  not  lie  to  Circuit  Court  of 
Appeals  from  Circuit  Court's  dismissal  on  ground  of  no  Jnrlsdic- 
Uon;  Reliable  Incubator,  etc..  Co.  v.  Stahl,  105  Fed.  867.  6G8,  hold- 
ing assignment  of  errors  detenulnea  scope  of  appeal,  and  where 
errors  other  than  Jurisdiction  are  raised.  "  whole  case  "  is  before 
court  on  appeal;  Evans-Snlder-Buel  Co.  v.  M'Casitlll,  101  Fed.  600, 
holding  Circuit  Conrt  of  Appeals  has  no  Jurisdiction  to  review  de- 
cision of  Circuit  Conrt  where  Jurisdiction  was  In  issue  and  decided 
against  plalntifF;  diBsentlug  opinion  In  American  Sugar  BeSnIng  Co. 
V.  New  Orleans,  104  Fed.  5,  majority  holding  Circuit  Court  of 
Appeals  should  dismiss  writ  of  error  where  the  controlling  ques- 
tion Involves  construction  and  application  of  Oonstitutloo. 

Syl.  2  (XII,  644).    Jurisdiction  not  sole  Issue  appealable. 

Approved  In  Mexican  Cent  By.  Co.  v.  Eckman,  187  U.  S.  432, 
23  Sup.  Ct  213,  47  L.  247,  holding  where  guardian  has  right  by 
State  law  to  sue  In  own  name  his  citizenship  and  not  that  of 
ward  determines  Federal  Jurisdiction;  Wlrgman  v.  Persons,  126 
Fed.  465,  45Q.  holding  where  whole  case  Is  appealed  to  Circuit 
Court  of  Appeals  that  court  may  decide  It  or  certify  the  Jurlsdlc- 
donal  question;  United  States  v.  Lee  Yen  Tal,  113  Fed.  467,  hold- 
ing Circuit  Court  of  Appeals  will  not  consider  questloa  of  Juris- 
diction of  Circuit  Court,  but  will  certify  same  If  defendant  desires; 
Watklna  r.  King.  118  Fed.  531,  holding  Circuit  Court  of  Appeals 
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baa  JnrtKllctlon  to  review  whole  case  on  error,  tboogb  luvolTlng 
GcnstltutlonflJlty  of  State  law  lotroduced  aa  mnulment  of  title; 
Cbamberlln  t.  Peoria,  etc..  By.  Co.,  118  Fed.  33,  holding  Olrcait 
Conrt  falUng  to  certify  Jurisdictional  queadon  during  term  cannot 
do  BO  tberearter;  United  States  t.  Lee  Yen  Tal,  113  Fed.  467,  hold- 
ing Circuit  Court  or  Appeals  may  entertain  appeal  InvolTlng  coo- 
structloD  of  treaty  and  other  Issues  determining  latter  Issaes  and 
certirylng  former  to  Supreme  Court;  Reed  t.  Stanley,  B7  Fed.  624. 
holding  where  right  of  appeal  to  Supreme  Cioort  from  Circuit  Court 
la  lost  by  failure  to  certify  questions  during  term  appeal  to  Cir- 
cuit Court  of  Appeals  may  be  taken  witbin  six  months, 

Syl.  4  (Xn,  644).    Jurisdiction  raised  In  Circuit  Conrt  of  Appeals. 

AppTOTed  In  Dudley  t.  Board  of  Comrs.,  103  Fed.  200,  dismissing 
writ  of  OTor  to  Circuit  Court  where  Circuit  Court  dismissed  suit 
for  want  of  Jurisdiction. 

SyL  6  (XII,  ft44).  JurisdlctlonaJ  question  should  be  first  deter- 
mined. 

Approved  In  Bays  v.  Richardson,  121  Fed.  037,  holding  Judg- 
meait  of  Circuit  Court  dismissing  attachment  suit  for  want  of 
jurisdiction  cannot  be  reviewed  by  Circuit  Court  of  Appeals;  dis- 
senting opinion  In  L.  K.  Waterman  Ca  v.  Forlcer  Fen  Co.,  107  Fed. 
145,  majority  holding  order  vacathiK  service  on  foreign  corpn-a- 
tlon  because  not  served  at  tatter's  place  of  business  is  not  appeal- 
able to  Circuit  Court  of  Appeals;  dissenting  opinion  la  Dswson 
T.  Columbia  Ave.  Baving-Fund.  etc..  Co..  102  Fed.  209,  majority 
holding,  under  act  February  IS,  1805,  appeal  will  not  He  to  Cir- 
cuit Court  of  Appeals  from  order  granting  Injunction  In  case  In- 
volving Impairment  of  contract. 

165  V.  3.  117-124,  39  L.  91,  ALLIS  v.  UNITED  STATES. 

SyL  4  (XII,  644).  False  entries  —  Condition  of  accounts  admis- 
sible. 

Approved  In  Bacon  r.  United  States,  97  Fed,  4S,  holding  In  action 
against  bank  president  for  maktng  false  reports  to  comptroller  evi- 
dence of  prior  report  containing  false  statements  Is  admissible. 

SyL  C  (XII,  616).    Federal  judge  may  express  opinion  on  evidence. 

Approved  In  Nome  Beach  Lighterage,  etc.,  Transp.  Oo.  t.  Munich 
Assnr.  Co.,  123  Fed.  824,  holding  where  law  is  prop^ly  laid  down 
and  Jury  told  to  find  fact  from  evidence,  regardless  of  <qrinlon  ex- 
pressed, such  expression  by  court  Is  not  reversible  error. 

166  U.  S.  124-136,  89  L.  94,  ERHARDT  V.  8CHROEDEB. 
SyL  I  (XII,  645).    Tariff  act  1SS3  makes  bale  nnit 

Approved  In  Rothschild  v.  United  States,  179  U.  B.  467,  468,  4S 
U  279,  21  Sap.  OL  199,  holding  leaf  tobacco  sultable.for  wrappers. 
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mixed   with  85  per  cent,   filler  tobacco,  Is  nevertlieleBs  dutiable 

nnder  paragraph  213,  act  1S&7,  as  wrapper. 

155  U.  8.  137-141.    Not  cited. 

155  U.  8.  141-156,  SB  L.  100,  OLIN  t.  TIMKEN. 

SyL  S  (XII,  646).    Fopnlaritj  cannot  supply  aovelty. 

Approved  In  Nadonai  Hollow,  etc.,  Co.  t.  Intercbangeable,  etc, 
Oo.,  106  Fed.  707,  holding  extensive  use  of  machine  dearly  without 
Dovelty  will  not  sustain  patent 
155  n.  S.  156-162.    Not  cited. 
«S5  U.  8.  1(»-180.  89  L.  108.  SClllLLINGEB  T.  UNITED  STATES. 

SyL  1  (Xn,  646).    United  States  not  enable  without  consent 

Approved  In  GbriBtle  St.  Conun.  Co.  t.  United  States,  126  Fed. 
933,  holding  Circuit  Court  has  Jurisdiction  of  salt  to  recover  tax 
Illegally  exacted  under  color  of  intemaJ  revenue  laws;  Bowkw  v. 
United  States,  105  Fed.  399,  holding  Admiralty  Court  cannot  main- 
tain croaa-llbel,  alleging  fault  of  government  vessel  for  Injury  of 
which  government.saeB. 

8yl.  2  (XII,  046).    Court  of  Claims  without  tort  JurlsdlcUon. 

Approved  in  BIgby  r.  United  States,  186  V.  S.  406,  23  Sup.  Ot 
471,  47  L.  623,  holding  Federal  court  has  no  JurlBdictlon,  under 
Tucker  act  18ST,  of  suit  against  United  States  Cor  Injuries  from 
negllgRuce  of  employees  running  goverument  building  elevator; 
Russell  V.  United  States.  182  U.  S.  530,  531,  45  L.  1216,  1216,  21 
Sup.  Ct  904.  hoJding  Court  of  Claims  has  no  Jurisdiction  of  suit 
against  United  States  to  recover  for  Infringement  of  patent  where 
no  implied  contract  to  pay  could  be  shown. 

Distinguished  In  United  States  v.  Lynah,  18S  U.  S.  45S,  478,  23 
Sup.  Gt  S52.  300,  47  L.  644,  561,  holding  Circuit  Court  has  Juris- 
diction of  suit  against  United  States  for  value  of  rice  plantation 
destroyed  by  river  Improvements;  Dooley  v.  United  States.  182  V. 
S.  228,  45  L.  1080,  21  Snp.  Ct  T64.  holding  Court  of  Claims  has 
Jurisdiction  of  action  to  recover  duties  Illegally  exacted  under 
protest  on  New  Zork  Imports  into  Porto  Rico. 

leS  U.  8.  180-196,  39  I..  114,  UNITED  STATES  T.  BLACK- 
FEATHER. 

Syl.  1  (XII,  847).    Appelate  court  considers  only  erron  assigned. 

Approved  In  Guarantee  Co.,  etc.  v.  Pbenix  Ins.  Co.,  124  Fed. 
1T2.  holding  appdlee  who  does  not  sue  out  writ  of  error  or  take 
appeal  cannot  bring  up  questions  for  review. 

ByL  4  (XII.  647).  Qovwnment  not  liable  tor  guardian's  embex- 
slcment. 

Approved  In  Blackfeather  v.  Umted  States,  190  U.  8.  876,  23  Sup. 
Ct  775,  47  L.  1102,  holding  act  October  1,  1890,  gave  Court  of 
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Claim!  no  Jurisdiction  over  claimi  of  Indlvldoal  member*  erf  Sbaw- 
ne«  tribe. 


SyL  1  (XII,  61T).     New  tribesmen  share  common  lands. 

Approved  In  Wlnebrenner  t.  Forney,  188  U.  S.  162,  2S  Sup.  Gt 
(S02,  47  Ih  Tfifl,  boldlng  description  In  proclamation  of  Au^st  19, 
1893,  opening  Cherokee  isnda  of  100-foot  strip,  controls  subsequent 
clauses;  Cherokee  Nation  v.  Hitchcock,  187  U.  8.  SOT.  23  Sup.  Ot 
120,  47  L.  190,  holding  treaty  of  1S3C>  Tested  Utle  in  Cberokee  nation, 
not  individuals,  and  did  not  preclude  congreeslonal  control. 
155  V.  S.  21&-'Z22.  Not  cited. 
155  U.  S.  222-228,  39  L.  128,  LLOYD  v.  MATTHEWS. 

Syl.  2  (XII,  648).    Sister  State  laws  must  be  proved. 

Approved  In  Eastern  Building,  etc.,  Assn.  v.  Williamson,  189  U.  8. 
ISi,  128,  23  Snp.  Ct  S29.  530,  47  L.  739.  740,  holding  decision  con- 
struing effect  of  charter  and  Btatutes  governing  foreign  corpora- 
tion upon  Its  promise  to  mature  shares  does  not  deny  eucb  stat- 
utes fuU  credit;  New  York  Life  Ins.  Co,  v.  Orlopp,  25  Tex.  Civ. 
287,  01  8.  W.  338,  holding  where  life  Insurance  policy  iwovides  for 
construction  according  to  foreign  laws  such  laws  become  part  of 
contract 

SyL  3  (XII,  64S).    State  decision  conetruing  taw  nonrevlewable. 

Approved  Id  Eastern  Bldg.,  etc.,  Assn.  v.  Williamson,  189  U.  S. 
126.  23  Snp.  Ct  529,  47  L.  739,  boldlng  decision  construing  effect 
of  cbarter  and  statutes  governing  foreign  corporation  npon  its 
promise  to  mature  shares  does  not  deny  full  credit  to  such  statutes; 
Jobnson  v.  New  York  Life  Ins.  Co.,  187  U.  S.  496,  23  Sup.  01^  194j, 
47  L.  275,  holding  Iowa  decision  merely  construing  New  York  stat- 
ute, requiring  notice  before  forfeiture  of  policy,  does  not  deny 
statute  full  credit:  Banbolzer  v.  New  York  Life  Ins.  Co.,  178  U. 
S.  406,  40S,  44  L.  1126,  1127.  20  Sup.  Ct  974,  975.  holding  decision 
construing  New  York  statute  1892.  according  to  New  York  decision, 
does  not  deny  statnte  full  faith  and  credit 
155  U.  S.  228-240,  39  L.  30,  ORIGET  v.  HEDDEN. 

(XII,  MS).    Miscellaneous. 

Cited  in  Fidelity  &  Deposit  Co.  v.  Courtney,  186  U.  S.  3S1,  46 
L.  1198,  22  Sup.  Ct  837,  holding  nror  Id  excluding  cashier's  cer- 
tificate In  action  on  bank  president's  bond  not  cause  for  reversal 
where  Instructions  were  proper  and  error  not  prejudicial;  Atcblson. 
etc.,  Ry.  Co.  v,  Pblppa,  125  Fed,  480,  boldlng  exclusion  of  evidence 
to  warrant  reversal  must  be  of  material  evidence,  which  exolusiui 
mlgbt  have  caused  injury  to  party  offering  evidence. 
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155  U.  8.  240-262,  89  L.  13B,  MUSBR  v.  MAGONE. 

Syl.  1  (XII,  648).    Valuation  by  proper  offldala  1b  conclualTa 

ApproTcd  In  United  States  t.  Beebe,  1J7  Fed,  079,  boldtsg  order 
of  Becretary  of  treaaurr  for  reliquldatlon  at  entry  wben  reatlng 
on  propK  basis  tberefor,  nnder  act  IS94,  Is  not  reviewable. 

Sfl.  8  (XII,  649).  Customs  collector's  decision  cannot  be  lOr 
peacbeo. 

DiBtlngulabed  In  United  States  t.  Loeb,  90  Fed.  732,  boldlng,  un- 
der cnstoms  adminlstratlTe  act  1890,  collector  Is  scde  judge  of 
wbetber  appraisement  Is  too  low  and  may  sbow  tbat  board  of  ap- 
I»Btsers  bas  no  Jurisdiction, 

156  U.  S.  252-266,  39  L.  139,  THE  BBBAEWATEIB. 

S7I.  1  (XII,  eW).    New  Tork  ferries  bave  rlgbt  of  war. 

Approved  Is  The  Hartford.  126  Fed.  660,  bolding  tug  with  tow 
Ttolatlng  rule  requiring  vessels  to  keep  near  middle  of  East  rivw 
at  fault  for  collision  on  side;  The  City  of  Augusta,  102  Fed.  966, 
holding  running  of  steamship  at  ten  knots  an  hour  within  SOO  feet 
of  ends  of  piers  on  New  York  side  of  Hudson  across  ferry-slips  Is 
negllgeiit  navigation. 

Sfl.  3  (XII,  649).    Rules  obligatory  wblle  precaution  necessary. 

Approved  In  The  Straits  of  Dover,  120  Fed.  903,  holding  vessel 
violating  rule  that  vessel  having  other  on.  starboard  most  keep 
out  of  way  is  at  fault. 
1S6  U.  S.  265-270,  39  L.  144,  WAEBEN  v.  KEEP. 

Syl.  1  (XII,  660).    Master's  findings  sustained  by  court  conclusive. 

Approved  In  Lltlenthol  7.  M'CormIck,  117  Fed.  97,  holding  ap- 
pellate coort  will  not  disturb  findings  of  lower  court  on  conflicting 
evidence  where  not  clearly  opposed  to  weight  of  evidence;  Tbe 
Providence,  98  Fed.  135,  holding  Olrcalt  Court  of  Appeals  will  not 
dlstnrb  coininiBSlon«''B  allowance  for  repairs  and  demurrage  after 
coUIaloi],  where  lower  court  confirmed  same. 

Distinguished  In  The  Columbian.  100  Fed.  996,  holding  Chxmlt 
Court  of  Appeals  not  bound  by  finding  of  fact,  made  by  lower  court 
In  admiralty  case  where  no  reference  was  made. 

SyL  8  (XII,  6CS0).    Profits  must  come  from  patented  part 

Approved  In  Lattlmore  v.  Bardsocg  Mfg.  Co.,  121  Fed.  988,  hold- 
ing complainant  on  accounting  for  Infringement  of  mloers'  lantern- 
holders  sold,  attached  to  caps,  limited  to  profits  derived  from  hold- 
ers only. 
165  D.  8.  271-283.  39  L  14&  THOMPSON  v.  UNITED  STATES. 

Syl.  1  (XII,  650).    Discharge  of  jury  not  double  jeopardy. 

Approved  la  Dwyer  v.  Illinois,  187  U.  S.  86.  23  Sup.  Ct  S3,  47 
L.  86,  holding  discbarge  of  jury  for  Inability  to  agree  does  not 
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eotlUe  accnMd  to  plead  double  Jeopard;;  United  States  t.  Jim  Lee, 
123  Fed.  742,  holding  retrial  after  discharge  of  jury  for  Inability 
to  agree  la  not  double  Jeop&rdy;  In  re  Aacher,  130  Mich.  SSI,  00 
N.  W.  422,  holding  accused  not  put  In  Jeopardy  by  proceedings 
before  Jury  bo  mlaconducting  Itself  as  to  require  Judge  to  discharge 
same  and  declare  mlstrlaL 

Byl.  8  (XII,  650).    Threats  by  deceased  cannot  show  malice. 

Approved  in  State  t.  Bone.  114  Iowa,  64&.  87  N.  W.  511,  hold- 
ing erroneous  InBtrnctl<Ki  that  accused  could  arm  himself  If  he 
feared  dangerons  assanlt,  and  that  being  armed  was  no  evidence  of 
malice. 

155  U.  S.  283-286.    Not  dted. 


Syl.  S  CSll,  651),    Nooploneer  patent  strictly  constmed. 

Approved  In  Electric  Smelting,  etc.,  Co.  t.  Plttsborg  Reduction 
Co.,  Ill  Fed.  757,  holding  Bradley  patent  Noe.  464,033  and  468,148. 
for  process  for  reducing  refractory  metallic  ores,  being  of  doubtful 
utility.  Is  closely  construed;  General  Idectrlc  Go.  v.  Wlnsted  Gas 
Co.,  110  Fed.  968,  holding  Btckemeyer  patent  No.  342,504,  magneto- 
•lectric  machine,  not  entitled  to  broad  construction,  and  as  construed 
not  Infringed;  Branson  v.  Eutz,  105  Fed.  975,  holding  Branson  patent 
No.  333,102,  for  Improvement  In  knitting  machines,  strictly  con- 
strued, not  Infrlneed. 

SyL  S  (XII,  651).    Oral  tesUmony  of  prlcv  use  suBptclons. 

A;^roved  In  Sacks  r.  Enpferle,  127  Fed.  570,  holding  where  an 
ticlpator's  application  was  filed  first,  burden  Is  on  other  psrty  to 
show  priority  In  favor  of  his  patent;  Rodwell  Sign  Co.  v.  Tuchfarber 
Co.,  127  Fed.  142,  holding  rule  dlBcredltlng  oral  evidence  does  not 
preclude  court  from  accepting  reliable  oral  evidence  of  anticipation 
where  evidence  Is  such  as  would  convince;  Peters  v.  Union  Biscuit 
Co.,  120  Fed.  683,  holding  reproduction  of  box  claimed  as  In  nae 
flfteen  years  before  constructed  from  witness'  memory  Is  of  no 
evidential  value;  Swain  v.  Bolyoke  Mach.  Co.,  Ill  Fed.  409,  hold- 
ing unsupported  testimony  twenty  years  afterward  of  applicant  for 
patent  that  use  two  yearn  prior  to  application  for  patent  woa  ex- 
perimental is  Insufficient;  rational  Hollow,  ete.,  Co.  v.  Interchange- 
able, etc.,  Co..  106  Fed.  703,  holding  flimsy  oral  evidence  of  prior 
use  of  patent  brake  beam  insufflcient  to  prevail  over  presumption 
from  patent;  Brown  v.  faubltz.  106  Fed.  242,  holding  oral  testimony 
unsupported  by  patents  or  exhibits  showing  prior  use,  and  Incon- 
slstent  with  previous  statements  of  prior  user.  Is  Insufficient. 
VoL  III  — 34 
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S7t  0  (XII,  6C1).     Patent  not  affected  by  nnsncceMfnl  ezperl- 

Approved  tn  R.  V.  Thomaa,  etc.,  Co.'t.  Electric,  etc.,  Mfg.  Co., 
Ill  Fed.  927,  holding  imsnccesBful  and  abandoned  experiment  does 
not  opfflttte  as  an  antlclpatlfHi  of  patent. 

SyL  7  (XII,  661).    Omitting  necessBr;  operative  elements  not  fatal. 

Approved  In  Canada  ▼.  Michigan  Malleable  Iron  Co.,  124  Fed.  491, 
bolding  reference  cannot  be  made  to  specifications  to  add  elemenU 
not  Included  In  claim  but  only  to  explain  satne;  Meyo  Knitting 
Machine,  etc,  Co.  T.  Jenckee  Mfg.  Co.,  121  Fed.  114,  holding  paru 
whose  co-operative  action  Is  necessary  to  performance  of  func- 
tion of  the  claim  most  be  specfUed;  Cblnnoch  v.  Paierson.  etc,,  Tel. 
Co.,  112  Fed.  53fi,  holding  Tan  Depoele  patent  No.  495,443,  for 
traveling  contact  tor  electric  rallwaya,  anticipated  by  patent  No. 
424,095,  of  same  Inventor;  Brammer  t.  Schroeder,  106  Fed.  92S, 
030,  bolding  claim  tor  combination  of  devices  la  not  Invalid  be- 
cause omitting  mechanical  devices  which  readily  suggest  themselves 
to  skilled  mechanic;  National  Hollow,  etc.,  Co.  T.  Interchangeable, 
etc.,  Co.,  106  Fed.  718,  bolding  one  who  appropriates  new  and  use- 
ful combination  cannot  escape  Infringement  by  nse  of  different 
but  common  metallic  devices  to  connect  same. 
IM  U.  S.  303-310,  3S  L.  IBO,  UNITED  STATES  v.  LAMONT. 

Syl.  1  (XII,  SS2).  Mandamus  unavailable  to  enforce  discretionary 
duty. 

Approved  In  Farmers'  Nat.  Bank  v.  Jones,  105  Fed.  465,  bolding 
bill  In  equity  cannot  be  maintained  to  compel  board  of  public 
officers  to  Issue  bonds;  Kimberllu  v.  Commission  to  Five  Civilized 
Tribes,  104  Fed.  658,  holding  mandamus  will  not  Issue  to  compel 
commission  to  five  civilized  tribes  to  enroll  applicant  for  cttlzen- 
ship  In  Chickasaw  nation. 

Distinguished  In  Murphy  v.  Utter,  186  U.  S.  101,  46  L.  1075,  22 
Sup.  CL  778,  holding  change  Is  personnel  of  loan  commission  of 
Arizona,  a  continuing  body,  does  not  abate  mandamus  proceeding 
to  compel  Issue  of  refunding  bonds. 
156  U.  8.  311--314.  39  L.  104.  PEARCE  v.  TEXAS. 

SyL  1  (XII,  652).  Asylum  State  never  considers  Indictment'^ 
sufficiency. 

Approved  in  State  v.  Clougb,  71  N.  H.  605,  53  Atl.  1092,  holding 
denial  of  cobatitutional  rights  of  accused  Is  not  made  bj  refusal 
of  asylum  State's  courts  to  determine  constitutionality  of  statute, 
leavinc  same  to  demanding  State. 

Distinguished  In  Armstrong  v.  Tan  de  Tauter,  21  Wasb.  688,  59 
Pac.  612,  holding,  on  habeas  corpus  on  requisition  of  fugitive,  court 
should  determine  whether  Indictment  charges  crime  against  laws  of 
demanding  State. 
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(XII,  6S2).    MlBcellaneons. 

atea  In  United  States  v.  Yarborough,  122  Ted.  299,  holding  com- 
mlHloner  boldlng  prellmlnu-y  examination  sbould  traDsmlt  to  Jodge 
bearing  application  a  statement  of  proceedings. 
1S5  D.  fi.  814-333,  38  L.  167,  WEHRMAN  r.  CONKLIN. 

S7I.  2  (XII,  G53].    Federal  conrts  enforcing  new  State  remedies. 

Approved  In  United  States  Mining  C^.  t.  L&nson,  115  Fed.  1007, 
boldlng  Federal  court  or  eqolty  will  not  entertain  suit  to  determine 
iidreree  claim  where  bill  neltber  sbows  tbat  complainant  Is  In  or 
tbat  both  are  out  1^  possession.    See  94  Am.  St  Bep,  %2.  note. 

SyL  3  (XII,  663).  Equity  Intervening  where  equitable  estoppel 
Inadequate. 

Approved  In  SnlUvan  Timber  Co.  v.  Mobile,  110  Fed.  19S,  hold- 
ing dty  long  acquiescing  In  cnstom  giving  property-owner  implied 
license  to  erect  wharves  over  submerged  lands  la  estopped  to  de- 
str<v  property  rights  therein. 

(XII,  652).     Miscellaneous. 

Cited  In  Johnson  v.  Hunteg,  127  Fed.  223,  holding,  under  Arkansas 
law,  lien  granted  against  land  In  levee  district  for  taxes  may  be 
imforced  against  nonresident  owner  by  notice  by  publication. 
155  U.  S.  333-354.  39  L.  176,  PENNSYLVANIA  R.  R.  CO.  v.  JONES. 

SyL  1  (XII,  653).    Without  agreement,  carrier  not  bound  beyond 

Approved  In  dissenting  opinion  in  St  Louis,  etc..  By.  Co.  v. 
EiwhiK,  114  Fed.  1020,  majority  upholding  Instruction  that  initial 
i»rrler  liable  to  passenger  until  delivery  to  connecting  carrier; 
dissenting  opinion  in  Ireland  v.  Mobile,  etc.,  R.  R.,  105  Ky.  410,  49 
S.  W.  455,  majority  holding  void  stipulation  In  contract  for  through 
shipment  tbat  Initial  carrier  shall  not  be  liable  for  loss  on  connect- 
ing carrier. 

(XII,  C53).    MiscellaneooB. 

Cited  in  Lehigh  Valley  R.  R.  v.  Dupont,  128  Fed.  846,  holding 
dominant  carrier  liable  for  negligence  of  constituent  carriora  In 
carriage  of  passenger  or  freight 

155  D.  S.  3.54-385,  39  L.  183,  LAKE  SUPERIOR,   ETC.,  CO.  v. 
CUNNINGHAM. 

SyL  1  (XII,  054).    Michigan  land  grant  was  In  prEesenti. 

Approved  In  King  v.  McAndrews,  111  Fed.  863,  holding  land  which 
has  passed  from  United  Slates  or  which  Is  reserved  or  not  disposed 
of  by  Congress  Is  not  within  Jurisdiction  of  land  department. 

Syl.  2  (XII,  C54).    Lands  pass  to  State  on  definite  location. 

Approved  In  Mnnlcy  t.  Tow,  110  Fed.  251.  holding  section  5  of 
act  18S7  was  intended  to  give  preference  to  claimants  under  home- 
stead and  pre-emption  laws,  as  to  unearned  railroad  lands. 
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Sfl.  t  CSII,  654).    General  termi  not  Including  prior  grants. 

Dlatlngalsbed  Id  Cunningham  t.  Metropolitan  Lumber  Co.,  110 
Fed.  336,  boldlng  25  Stat.  1006,  confirming  title  of  bona  fide  par- 
cbasera  from  grantees  of  forfeited  railroad  land  grant,  merely  cob- 
flrmed  claims  as  thef  tbeu  stood. 

B7l.  7  (XU,  056).    Bona  flde  bomeatead  claim  defined. 

Approved  In  Benner  t.  Lane,  116  Fed.  411,  boldlng  entry  on  lands 
known  to  He  within  railroad  grant  and  occnpancy  and  Improvement 
thereof  with  knowledge  of  railroad's  nonfnlQUment  of  grant  is 
bona  fide;  Manley  v.  Tow,  110  Fed.  2S2.  holding  settler  upon  railroad 
lands,  knowing  that  land  had  been  recalled  but  that  grant  was  not 
fuflUed  b;  company,  bence  that  land  would  be  reopened,  Is  bona 
fid& 

Dlstingolslied  In  Edwards  t.  Begole,  121  Fed.  6,  7,  9,  holding  25 
Stat  1008,  forfeiting  unearned  lands  and  confirming  bona  Bde 
claims  of  settlers  In  "  actual  o<;cupancy."  meant  those  In  actual 
residence  on  land. 

165  U.  S.  38ft-388,  39  L.  194,  DONAHUH  y.  LAKE  SUPBHIOH, 
ETC..  CO. 

SyL  1  (S.II,  655).  Ralhroads  taking  undivided  moieties  at  Inter* 
sections. 

Approved  In  Southern  Pac.  B.  IL  Co.  t.  United  States,  183  IT.  S. 
525,  46  L.  311,  22  Sup.  Ct.  157,  holding  land  included  in  conflicting 
grants  of  1866  to  Atlantic  &  Pacific  and  to  Southern  Pacific  roads 
belonged  to  tbem  In  equal  moieties. 
155  V.  S.  389-392.     Not  cited. 

165  tJ.  a.  883,  304.  39  L.  197,  HOBNH  v.  GEORGE  H.  HAMMOND 
CO., 

Syl.  1  (XII,  666).    Cause  remanded  where  no  Jurisdiction. 

DUttngulshed  In  Mexican  Central  Ry.  Co.  t.  Duther,  189  D.  S.  77, 
23  Sup.  Ct  610,  47  L.  717,  holding  Circuit  Court  may  allow  amend- 
ment after  verdict  and  Judgment,  Inserting  allegation  of  citizenship; 
LltteU  V.  Erie  R.  R.  Co..  105  Fed.  639,  holding  sufficient  allegation 
that  plaintiff  now  is  and  at  all  times  hereafter  mentioned  was  a 
citizen  of  Dnlted  States  and  an  actual  resident  of  New  Jersey. 
INS  U.  S.  894-396.  Not  cited. 
155  U.  B.  306-i03,  38  L.  198.  IN  RE  BICE. 

SyL  1  (XII,  650).    Prohibition  —  When  of  right  or  discretionary. 

Approved  In  In  re  Key,  189  U.  S.  85,  23  Sup.  Ct.  624,  47  L.  721, 
dismissing  petition  for  mandamus  to  compel  District  of  Columbia 
Court  of  Appeals  to  reinstate  appeal  from  District  Supreme  Court; 
In  re  Huguley  Mfg.  Co.,  181  U.  S.  301,  4G  L.  652,  22  Sup.  Ct  456, 
holding  prohibition  will  not  Issue  where  appeal  lies  to  Circuit 
Court  of  Appeals  from  Interlocutory  Injunction. 
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DlBtliiKiiislied  Id  Ex  parte  Joals,  191  U.  B.  102,  refaring  pro- 
hibition to  Choctaw  and  Chlckuaw  citlzenslilp  court,  after  court 
bad  already  acted  and  certified  Its  flndlng  to  commlssloQ. 

fiyl.  8  (SII,  666).    Mandamus  cannot  control  Judicial  dlscretltm. 

Approved  In  Elmberlln  t.  CommlBsIon  to  Five  CivlUzed  Tribes, 
104  Fed.  6BC,  holding  mandamuB  will  not  Issue  to  compel  com- 
mlaolon  to  Sve  civilized  tribes  to  enroll  applicant  for  cltlzensblp 
In  Chickasaw  nation. 

B7L  4  (XII.  666).    Mandamus  cannot  be  substituted  for  appeaL 

Approved  Is  In  re  Westerv^t,  98  Fed.  912,  denying  petition  for 
mandamus  to  compel  Circuit  Court  to  enter  decree  and  to  strike 
&om  files  answer  of  defendant, 
laa  U.  B.  404-416,  89  L.  201,  DICK  v.  FOBAKBEL 

87I.  1  (XII,  666).    Federal  court  entertaining  suit  to  remove  cloud. 

Approved  In  United  States  Ufe  Ins.  Co.  v.  Cable,  9S  Fed.  764, 
holding  equity  will  entertala  suit  by  Insurance  company  to  cancel 
Insurance  policy  obtained  by  fraud.    See  94  Am.  SL  Rep.  552,  note. 

DUtingulBhed  In  Smith  v.  Reeves,  178  U.  S.  444,  44  L.  1144,  20 
Sup.  CL  B22,  holding  consent  of  State  to  be  sued  given,  by  Oal.  PoL 
Code.  I  8668,  does  not  extend  to  actions  In  Federal  courts. 

Syl.  2  (XII,  667).    Plaintiff  most  recov^  on  own  tlUe. 

Approved  In  Rlncon  Water,  etc.,  Co.  v,  Anaheim  Dulon  Water  Co., 
115  Fed.  548,  holding  posting  notice  of  appropriation  of  water  as 
provided  by  Olv.  Code  Cal.,  |  141{t,  gives  no  right  to  maintain  suit 
to  determine  adverse  claim. 

SyL  4  (XII,  667).     Plaintiff  must  have  legal  titie. 

Approved  In  New  Jrasey,  etc.,  L.  Go.  v.  Gardner-Lacy,  etc.,  Co., 
113  Fed.  897,  holding  equity  will  not  enjoin  defendant  for  trespass 
where  latter  asserts  claim  in  good  faith,  averring  that  Injunction 
would  cause  loss  to  timber  being  prepared  for  market  and  giving 
bond  to  account;  Hanley  v.  Kansas  &  T.  Coal  Co.,  110  Fed.  69, 
holding  equity  will  not  quiet  title  In  favor  of  plaintiff  out  Of  posses- 
sion or  who  has  not  acquired  legal  title  against  defendant  in  pos- 
session claiming  adversely;  Guarantee  Trust,  etc,  Co.  v.  Delta,  etc., 
Co.,  104  Fed.  8,  holding,  under  Miss.  Code  1S92,  |  600,  allowing  plain- 
tiff out  of  possession  to  maintain  suit  to  remove  cloud,  plaintiff 
suing  in  Federal  court  must  have  title. 

Distinguished  In  Dalrymple  v.  Security,  etc.,  Co.,  9  N.  Dak.  314. 
83  N.  W.  248,  holding,  under  Rev.  Code,  »  5904,  6986,  one  having 
legal  or  equitable  Interest  or  Uen  tinder  tax  sale  m^  maintain 
action  to  quiet  titlft. 
150  IJ.  S.  416,  417,  39  L.  206.  HOBB  v.  JAMISON. 

SyL  1  (XII,  057).    Writ  of  error  dismissed,  following  152  IT.  S.  877. 

Approved  In  Eastern  Bldg.  &  Loan  Assu.  v.  Welling,  ISl  n.  S. 
4S.  45  L.  741,  21  Sup.  Ct  531,  holding  Supreme  Court  will  noc  enter- 
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tain  error  to  State  declBlon  to  consider  Federal  queetloas  Dot  raised 
until  State  Supreme  Court  affirmed  and  remitted  Judgment  to  trial 
court. 

165  U.  S.  417-433,  89  L.  206,  AUSTIN  t.  DOTTED  STATES. 
(XII,  667).    Miscellaneous. 

Cited  In  Chesapeake  &.  Potomac  Tel.  Co.  t.  Manning,  1S6  U.  S.  242, 
46  L.  1146,  22  Sup.  Ct.  8S3,  holding  proTlso  la  generally  inserted 
to  except  something  from  granting  clause  or  to  exclude  possible 
grounds  of  misinterpretation. 
160  D.  B.  434-43a     Not  cited. 
155  D.  8.  438-448,  89  L.  214,  POTTER  r.  UNITED  STATES. 

(XII,  608).    Miscellaneous. 

Cited  In  BobertB  t.  United  States,  126  Fed.  905,  sustaining  in- 
struction that  "wlUfnl  killing."  within  Bev.  Stat  U.  S.,  |  5341, 
means  kllUng  with  erll  tutent;  Kletzlng  v.  Armstrong,  119  Iowa, 
608,  93  N.  W.  601,  holding  word  "  willfully,"  In  Code,  f  4852,  de- 
claring mortgagor  of  peraonalt?  wltltully  destroying  property  before 
mortgage  satisfied  Is  guilty  of  larceny.  Implies  bad  InteuL 
15.^  U.  S.  448-401,  39  L.  218,  ALSOP  v.  RIKER. 

Syl.  2  (XII,  658).    Lapse  of  time  depends  upon  circumstances. 

Approved  In  Alaska,  etc.,  Chicago  Commercial  Co.  t.  Solner,  123 
Fed.  860,  holding  corporation  receiving  and  applying  proceeds  of 
sale  of  realty  and  personalty  of  corporation  will  be  deemed  to 
have  ratified  act  of  agent  In  selling  same;  Eanchett  v.  Blair,  100 
Fed.  827,  holding  complainant's  Inaction  will  not  bar  suit  where 
delay  has  worked  no  injury  to  any  one. 

166  U.  8.  461-482.  38  L.  223,  PLUMLEIY  t.  MASSACHUSETTS. 
Syl.  1  (XII,  659).    Act  1886  authorises  no  violation  of  State  laws. 
DIstlngulabed  in  Baclue  Iron  Go.  t.  McCommons,  111  Ga.  546,  36 

S.  B.  870,  holding  Interstate  commerce  clause  does  not  prevent 
State  from  Imposing  license  tax  upon  traveling  agents  making 
executory  contracts  (or  nonresidents. 

Syl.  2  (XII,  658).    Act  1886  not  a  commercial  regulation. 

Approved  In  Capital  City  Dairy  v.  Ohio,  183  U.  S.  246.  46  L.  176. 
22  Sup.  Ct.  123.  upholding  Ohio  statutes  prohibiting  manufacture  or 
sale  of  oleomargarine  containing  any  coloring  matter;  Austin  v. 
Tennessee,  179  U.  S.  317,  363,  45  L.  228,  234,  21  Sup.  Ct  134.  139, 
upholding  Tonn.  Acts  1897,  chap.  30,  prohibiting  Importation  or 
sale  within  State  of  cigarettes  or  cigarette  papers. 

DUtlngulfihed  In  disaentlng  opinion  In  Austin  v.  Tennessee,  179 
D.  S.  383,  45  L,  242,  21  Sup.  Ct.  147,  majority  upholding  Tenn.  Acts 
1897,  chap.  30.  prohibiting  Importation  or  sale  of  cigarettes  or 
cigarette  papers. 
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SfL  S  (Xn,  659).    Commerce  power  leaveB  State  police  power. 

Approved  In  L'Hote  t.  New  OrleaDS,  177  V.  8.  S87,  44  L.  903,  20 
Sap.  Ct  791,  upholding  validity  of  ordinance  prescribing  limits 
outside  of  which  no  lewd  noman  should  dwell;  Iowa  v.  Scblenlcer, 
112  Iowa,  6D1.  84  N.  W.  700,  apholdlng  Code.  If  49S9,  4990,  pro- 
hibftlnx  gale  of  adulterated  milk,  defining  adulteration  as  addition 
of  water  or  any  other  substance  or  thing;  Weatbelmer  t.  Welsman, 
8  Kan.  App.  78,  54  Pac.  333,  upholding  as  a  police  regulatloD  Gen. 
SUt.  1889,  par.  25S0,  as  prohibiting  nonresidents  from  soliciting 
orders  for  sale  of  intoxicating  liquors;  State  t.  Associated  Press, 
159  Mo.  456  (see  60  S.  W.  104),  holding  decision  In  case  should  be 
confined  to  Its  psrtlculBr  facts  and  not  extended  to  causes  not  In 
mind  of  court 

Sjl  4  (XII,  660).    States  may  prohibit  deception  In  trade. 

Approved  tn  Crosaman  v.  Lunnan,  192  U.  S.  186,  197,  24  Sup. 
Ct  237,  upholding  N.  T.  Laws  1893,  chap.  661,  t  41,  prohibiting  sale 
of  adulterated  food  products,  as  applied  to  products  Imported  from 
foreign  countries;  CargUl  Co.  v.  Ulnnesota  ex  reL  H.  B.  &  W. 
Comm.,  180  U.  S.  467,  45  L.  626,  21  Sup.  Ct  429.  upholding  Hlnii. 
Gen.  Laws  1895,  chap.  148,  requlridg  licenses  from  warehouses  and 
levators  situated  <hi  railroad  sidings  or  rights  of  way;  Arbuckle  v. 
Blackburn,  113  Fed.  6SS,  626,  upholding  Ohio  pure  food  law  (2  Bates* 
Anno.  Stat,  II  4200-420S).  prohibiting  manufacture  or  sale  of  adul- 
terated food;  In  re  Scheltlln,  00  Fed.  274,  275,  278,  upholding  pro- 
vision of  Mo.  oleomargarine  law  1805,  p.  26,  1  2,  prohibiting  mana- 
facture  or  sale  within  State  of  any  substance  in  Imitation  or  sem- 
blance of  natural  butter;  State  v.  Rogers,  95  He.  100,  49  Atl.  566, 
upholding  section  3,  chapter  128,  Rev.  Stat,  prohibiting  making  or 
selling  of  article  In  Imitation  of  yellow  butter  or  cheese  not  made 
wholly  of  cream  or  mllkT  Crosaman  v.  Lurman,  171  N.  Y.  334,  03 
N.  B.  1000,  upholding  Laws  1893,  chap.  661,  |  41,  prohibiting  adul- 
toatlon  of  food  and  deflnlng  same;  Hathaway  v.  McDonald,  27 
Wash.  66S,  91  Am.  Bt  Rep.  668,  68  Pac.  379,  upholding  Laws  1890, 
chap.  43,  i  30,  prohibiting  sale  or  keeping  for  sale  of  renovated 
butter  nnlese  marked  as  such.  See  notes,  86  Am.  St  Rep.  402. 
408:  78  Am.  St  Eep.  268. 

Distinguished  m  McAllister  v.  SUte,  94  Ud.  302,  303,  50  AU.  1047, 
1048,  holding  Invalid  Code  Pub.  Gen.  Laws,  p.  488,  eo  f ar  as  pro- 
hibiting sale  of  oleomargarine  In  imitation  of  yellow  butter  In 
original  packages  made  elsewhere. 

(XII,  659).    MIsceUaneouB. 

Cited  in  UlnneeoU  v.  Brundage,  ISO  U.  8.  504,  45  L.  642,  21  Sup. 
Ct  457,  holding  writ  of  habeas  corpus  will  be  denied  person  Im- 
prisoned under  Judgment  of  Municipal  Court  where  review  of  Statir 
law  in  State  courts  not  exhausted;  State  v.  Collins,  70  N.  H.  21S, 
W  AtL  1060,  upholding,  under  State  Constitution,  Laws  1805,  cbap. 
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116,  i  X  prohibiting  maiinractnre  of  prodnct  not  produced  fmm 
milk  or  cream  imleH  not  of  same  color  as  rellow  butter. 
1B6  U.  S.  *82-488,  S8  L,  231.  POSTAL  TBL.  CABLK  CO.  t.  ALi- 
BAMA. 

S7L  1  (XII,  661).  Federal  JnrlsdlcUoD  —  Bntt  of  Sta.te  againat 
IiidlTldnals. 

Approved  In  ArluLnsas  ▼.  Kanaaa  ft  T.  Coal  Co.,  1S3  V.  S.  188, 
46  L.  146,  22  Sup.  CL  48,  boldlng  anlt  by  State  to  prevent  foreign 
railroad  from  Importing  armed  men  Into  strike  region  cannot  bs 
removed;  South  Carolina  v.  Vlrgtnla-CaroUna,  etc.,  Co.,  117  Fe<L 
7S1,  holding  action  b;  State  against  foreign  ccvporatlon  for  penalty 
under  law  paaaed  aa  police  regulation  Is  not  removable;  State  v. 
O'Connor,  96  Tex.  492,  74  S.  W.  899,  holding  action  by  State  la  not 
wltblQ  act  1888,  25  Stat  433,  cbap.  866,  for  removal  of  cause  between 
citizens  of  different  States. 

Distinguished  In  Missouri,  etc.,  B.  B.  Co.  v.  Missouri  B.  B.  Comrs.. 
183  U.  8.  EtS.  46  L.  83,  22  Sup.  Ct  20,  holding  State  is  not  real  party 
platntlir  to  prevent  removal  of  suit  by  Missouri  railroad  commls- 
Blon  to  restrain  railroad  from  violating  law. 

Syl.  2  (XII,  661).    Removal  depends  upon  plaintiffs  sbowlng. 

Approved  In  Wert  Virginia  v.  King,  112  Fed.  370,  holding  suit 
by  State  to  enforce  forfeiture  of  laud  for  benefit  of  school  fund 
presents  no  Federal  question. 
165  U.  8.  488,  489,  39  L.  233,  EAST  LAKE  LAND  CO.  v.  BBOWN. 

Syl.  1  (XII,  662).  PlalntlfTs  pleading  muat  disclose  Federal 
question. 

Approved  In  Florida  Cent,  etc.,  R.  B.  v.  Bell,  176  U.  S.  330, 
44  L.  490,  20  Sup.  Ct  402,  holding  plaintiff  cannot  supply  Federal 
question  by  suggestion  that  defendant  will  set  up  claim  based  on 
Coustltutlon. 

Distinguished  In  Winters  v.  Drake,  102  Fed.  646,  holding  plalndlf 
cannot  prevent  removal  of  suit  by  omitting  to  state  that  defendant 
receiver  was  appointed  by  Federal  court 
195  n.  S.  48&-603,  39  L.  234,  CHASE  v.  UNITED  STATES. 

Syl.  1  (XII,  663).     Distinction  between  appeal  and  error  pre- 

Approved  in  De  Lemos  v.  United  States,  107  Fed.  120,  holding 
29  Stat  492,  conferring  Jurisdiction  on  Circuit  Court  of  Appeals  in 
certain  criminal  cases,  did  not  confer  power  to  review  such  on  ap- 
peal; Lynab  v.  United  States,  106  Fed.  122,  holding  motion  for  new 
trial  made  before  Circuit  Court  In  exercise  of  Jurisdiction  of  Court 
of  Claims  made  after  end  of  term  In  wblch  motion  was  filed  U  too 
late. 
155  U.  S.  608^13.    Not  cited. 
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155  U.  8.  513-622,  89  L.  248,  INDIANA  ▼.  GLOVHB. 

SyL  1  (Xn,  664).  Federal  Jnrisdlctloii  ora  State  nilt  against 
citizen. 

Approved  tn  \mcoxen  t.  Cbicago,  etc.,  R.  a.  Co..  116  Fed.  447, 
holdlnc  under  Iowa  atatutee  cltlienBhlp  of  ward,  not  that  of  Kuard- 
lan,  detaMulnes  Federal  Jurisdiction;  Jack  t.  WllUaina,  113  Fed. 
824,  boldlnj;  Federal  court  has  JurlsdIctloiL  of  anlt  In  name  of  State 
ex  relatione. 

DIstlnKdlelied  In  Cincinnati,  etc.,  R.  B.  Co.  ▼.  Tblebaud,  114  Fed. 
922,  holding  under  Indiana  statute  permitting  admlnlstratora  to 
sae  for  death  of  Intestate,  hla  dtlsenshlp  and  not  that  of  bene- 
Bdarlea  deter mlnea  Jurisdiction. 

87I.  S  (XII,  6B4).  Municipal  tnutees'  nnauthorlaed  cerOflcates 
not  binding. 

Bee  91  Am.  St  Bep.  672,  note. 
1S8  D.  S.  623-632,  89  L.  246,  IN  RE  NSW  YORK,  ETC.,  S8.  CO. 

87I.  1  (XII,  664).    District  Court  providing  own  pracUce  rules. 

Approved  In  Dallej  v.  New  York,  119  Fed.  1006,  applying  to 
salvage  case  principle  of  fifty-ninth  admiralty  rule  allowing  bring- 
ing In  of  new  parties  In  collision  case  on  petition  of  claimant  or 


S7I.  3  (XII,  664).  Problbltlou  dlscretloDary  where  appeal  avail- 
able. 

Approved  In  In  re  Huguley  Mfg.  Co.,  184  U.  8.  302,  46  L.  652,  22 
Sop.  CL  467,  denying  leave  to  file  mandamus  to  compel  Circuit 
Coort  to  dismiss  suit  where  appeal  afforded  adequate  remedy. 
IKt  D.  8.  632-634.  3S  L.  249,  COOPER  v.  NEWELL. 

SyL  1  (XII,  664).  Court  remands  where  Jurisdiction  does  not 
appear. 

Distinguished  in  Llttell  v.  Erie  B.  B.  Co.,  106  Fed.  639,  holding 
■nffldent  allegation  in  complaint  that  plaintiff  now  Is  and  at  all 
times  berelnafter  mentioned  waa  citizen  of  United  States  and  of 
New  Jersey. 

155  n.  8.  634-642.    Not  dted. 
155  D.  S.  542^M6,  39  L.  254,  SODTH  CAROUNA  v.  WESLEY. 

(XII,  864).     MIscellaneona. 

Cited  In  Percy  Summer  Club  v.  Astle,  UO  Fed.  488,  490,  holding 
attorney-general  entitled  to  Intervene  In  behalf  of  State  In  suit  to 
prevent  trespass  on  lake  claimed  by  plalntlfl  and  alleged  by  de- 
fendant to  belong  to  State. 
155  U.  8.  545-549.    Not  dted. 
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165  D.  S.  650-M6,  89  L.  266,  McCABB  v.  MATTHEWS. 

Syl.  1  (XII,  66S).  Speclflc  performaace  depeadB  upon  psrticiilar 
facta. 

Approved  in  Weslej  y.  EUs,  177  V.  8.  376,  44  L.  812,  20  Sap. 
Ct  664,  holding  contract  to  purcbase  land  will  not  be  apedflcally 
enforced  against  vendee  wben  title  not  marketable;  Bnglestad  v. 
Dutresne,  116  Fed.  690,  holding  specific  performance  of  contract 
to  convey  balf  Interest  In  mine  for  Interest  In  other  property  to 
be  selected  will  not  be  enforced  where  selection  Impossible. 

166  U.  8.  66e-5«S,  39  L.  2SQ,  EVANSTILLB  BANE  v.  GBBMAN- 
AMERICAN  BANK. 

SjL  1  (XII,  666).    Collection  of  draft  makes  bank  debtor. 
See  notes,  86  Am.  8L  Bep.  800;  77  Am.  St.  Bep.  628. 

155  0.  S.  SB6-686,  39  L.  283,  COUPE  v.  ROYEB. 

Syl.  2  (XII,  666).    Umltatlon  In  claim  limits  patent. 

Approved  In  Lamb  Knit  Goods  Co.  v.  Lamb  Glove  &  Mitten  Co., 
120  Fed.  269,  holding  patent  for  gloves  described  In  drawings  as 
knitted  will  be  limited  to  specification  to  knitted  gloves. 

Syl.  5  (XII,  667).  Defendant's  profits,  and  excess  damages  re- 
coverable. 

Approved  In  Eistinger-Ison  Co.  v.  Bradford  Belting  Co.,  123  Fed. 
93,  holding  where  patentee's  Injury  exceeds  profits,  he  may  recover 
damages  to  such  extent. 

Syl.  6  (XII,  667).    Infringer  liable  for  actual  profits. 

Approved  in  Kisslnger-Ison  Co.  v.  Bradford  Belting  Co.,  123  Fed. 
93,  holding  defendants  purchasing  and  reselling  Infringing  article 
are  liable  on  accounting  only  for  own.  not  manufacturer's  pronts; 
Bradford  v.  Belknap  Motor  Co.,  106  Fed.  GG,  holding  equity  will  not 
require  account  where  Infringing  machine  was  too  costly  to  have 
any  commercial  value. 

SyL  7  (XII,  667).    Article  must  be  marked  "  patented." 

Approved  In  Metallic  Extraction   Co.  v.  Brown,  104  Fed.  364. 
holding  aiipeal  under  26  Stat.  828,  from  decree  awarding  injunction 
against  Infringer  and  authorizing  accounting  which  has  not  become 
final,  raises  only  question  of  Injunction. 
166  n.  S.  686-690.    Not  cited. 

156  U.  S.  501-^96,  39  L.  273,  UNITED  STATES  t.  ALLRBD. 

Syl.  1  (XII,  668).  Commissioner's  fees  when  allowed  presumed 
correct 

Approved  In  United  States  v.  M'Gonrln,  106  Fed.  262,  holding 
findings  of  District  Court  In  suit  tor  Ire^  under  24  Stat.  606,  aa 
to  GOrrectuesB  of  fees  charged,  are  conclusive  on  appeaL 
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S;t.  2  (XII,  668).  Commissioner  rendering  services  required 
entitled  to  compensation. 

Approved  in  UfGourln  t.  United  States,  102  Fed.  534,  mi,  553, 
holding  commlselotier  entitled  to  fees  for  keeping  docket,  hearings, 
for  making  copies  of  Bubp<£nas,  altering  returns  of  writs. 
15S  U.  8.  697-610.  89  L.  276,  POTTS  t.  CRBAGBR. 

S7I.  1  (XII,  668).    Patent,  when  adaptation,  Is  strictly  construed. 

Approved  In  Penfleld  v.  PotU,  128  Fed.  477.  478.  481.  482,  484, 
486,  sustaining  Potta  patent  No.  332,393,  for  improvements  In  clay 
disintegrators ;  Parsons  v.  Seelye,  100  Fed.  453,  holding  courts  will 
often  take  Judicial  notice  of  state  of  the  art  In  patent  Infringe- 
ment cases. 

Syl.  2  (XII.  668).  New  patent,  remotely  related.  Uberallj  con- 
strued. 

Approved  in  Hale,  etc.,  Mfg.  Oo.  v.  Oneonta,  C.  &  R.  S.  Ry.  Co., 
124  Fed.  619,  sustaining  Hale  patent  No.  371,448,  for  spring  seat 
wltb  wide  tlitn  steel  plate  to  support  same;  WeetlnghouBe  Electric, 
etc.,  Co.  V.  Union,  etc.,  Co.,  112  Fed.  421,  upholding  validity  of 
WestinghouBe  patent  No.  366,362,  relating  to  Improvements  In  elec- 
trical converters;  Electric  Vehicle  Co,  v,  Wlnton  Motor  Carriage 
Co..  104  Fed.  815,  upholding  validity  of  Selden  patent  No.  549,160, 
for. road  vehicle  propelled  by  liquid  hydrocarbon  gas  engine:  Wil- 
liams Patent  Crusher,  etc.,  Go.  v.  St.  Louts  Pulverizer  Co.,  104  Fed. 
799,  holding  patentee  entitled  to  all  benefits  of  patent  where  claims 
are  broad  enough  to  cover,  although  Inventor  did  not  appreciate  full 

Distinguished  In  Anderson  Fonndry,  etc.,  Works  v.  Potts,  108 
Fed.  382,  386.  holding  claim  3,  Pott's  patent  No.  322,393,  for  clay 
disintegrator,  not  infringed  by  machine  with  plain  revolving  cylin- 
der; Falk  Mfg.  Co.  V.  Missouri  R.  R.  Co..  103  Fed.  302,  holding 
void  for  want  of  Invention  Hoffmsn  and  Fait  patent  No.  646,(M0, 
for  improvements  In  rail  joints. 

Syl.  3  (Xll,  669),    More  mechanical  change,  when  patentable. 

Approved  In  Hobba  v.  Beach,  180  U.  S.  390,  46  I*  S91,  21  Sup,  Ct 
412.  upholding  Beach  reissue  patent  No.  11,167,  for  machine  to 
attach  stays  to  comer  of  paper  boxes;  Mast,  Foos  &  Co.  v.  Stover 
Mfg.  Co.,  177  U.  3.  491,  495,  44  L.  859,  860,  20  Sup.  Ct  711,  712, 
holding  Invalid  for  anticipation  Martin  patent  No.  433,531,  for  Im- 
provement In  windmill;  Davla,  etc.,  Co.  v.  Lackawanna  Iron,  etc., 
Co..  128  Fed.  467.  sustatntng  Qreer  patents  Nos.  49S.8S3  and  608,642, 
for  ore-roasting  furnace  with  three  vertical  chambers;  Bettendorf 
Patents  Co,  v.  J.  K.  Little  Metal  Wheel  Co,,  123  Fed.  435.  holding 
void  Bettendorf  patent  No.  550,815,  for  securing  metal  spokes  to 
metal  hubs;  National  Meter  Co.  v.  Neptune  Meter  Co.,  122  Fed. 
T9,  Bustaiolng  Nash  pstent  No.  433.088,  claims  14  and  15,  covering 
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water  meter  constmcted  to  wlUiBtand  freeslng;  Diamond  Drill  & 
Macb.  Co.  T.  Kelly  Bros.,  120  Fed.  292,  saatalnlng  JackaoD  patent 
No.  482,965,  claim  2,  for  machine  Tor  making  and  Inaertlng  wire 
collB  as  fastenings;  Johnson  Co.  v.  Toledo  Traction  Co.,  119  Fed. 
801,  holding  void  foir  lack  of  Invention  Moxliam  patent  No.  G10,796, 
for  railway  switch  atmcture  using  molten  zinc  to  retain.  i;emoTable 
plate  in  pocket;  Moore  t.  Schaw.  118  Fed.  607,  Hostalnlng  Moore 
patent  No.  622,251,  for  holding  device  for  riveting  pipe;  Hallock' 
T.  Davtson,  107  Fed.  485,  sustaining  Hallock  patent  No.  000,782. 
for  weeding  machine;  John  R.  Wllllama  Co.  v.  Miller,  etc.,  Mfg. 
Co..  lOT  Fed.  292,  holding  Invalid  for  lack  oC  novelty  Hammersteln 
patent  No.  261,8W,  claim  2,  for  cigar  wrapping  machine;  National 
Hollow,  etc.,  Co.  T.  Interchangeable,  etc.,  Co.,  106  Fed.  703,  tos- 
talnlng  Heln  patent  361,109,  for  trussed  hollow  metallic  brake  beam; 
Chlsholm  V.  Johnson,  106  Fed.  205,  suetalnlng  Chlsbolm  patent 
No.  421,244,  for  Improvement  In  method  of  hulling  green  peas; 
Krajewskl  v.  Pharr,  106  Fed.  621,  holding  Krajewskl  patent 
No.  349JW3,  for  cane-breaklng  and  cutting  machine,  Is  valid  and 
infringed  by  machine  substantially  similar;  Electric  Smelting, 
etc.,  Co.  V,  Carborundum  Co.,  102  Fed.  631,  sustaining  Cowlea 
patent  No.  310,795,  Cor  process  for  smelting  ores  by  electric  cur- 
rent; dissenting  opinion  In  Jnstl  v.  Clark,  108  Fed.  069,  majority 
sustaining  Hurlbut  reissue  patent  No.  11,696,  for  Improved  dental 
spittoon. 

DlBtlnguUhed  In  Standard  Caster,  etc.,  Co.  ▼.  Castw  Socket  Co., 
113  Fed.  l&l,  165,  holding  void  for  anticipation  Berkey  patent 
No.  318,638,  for  caster  socket 

Syl,  4  {XII,  670).    Popularity  weighty  where  novelty  doubtfuL 

Approved  Id  Erajewski  v.  Pharr,  105  Fed.  520,  sustaining  Kra- 
jewskl patent  No.  349,603,  for  cane-breaklng  and  cutting  machine; 
Westlngbouse  Electric  Mfg.  Co.  v.  He\f  Bngland  Granite  Co.,  103 
Fed.  966,  sustaining  related  Tesla  patents  Nos.  881,968,  882,280, 
382,279.  for  electro-magnetic  motor  and  for  transmission  of  elec- 
tric power;  Parsons  v.  Seelye,  100  Fed.  466,  sustaining  Parvons  pat- 
ent No.  367,108,  for  leathMM^uttiug  macliine;  L.  B.  Waterman  Go. 
V.  Tassar  College,  99  Fed.  6S4,  sustaining  Waterman  patent 
No.  604,690,  for  fountain  pen. 

(XII,  668).     Miscellaneous. 

Cited  In  Potts  v.  Pentleld,  109  Fed.  826,  sustaining  Pottfl  patent 
No.  322,393,  for  clay  disintegrator. 
155  n.  S.  610-e21,  39  L.  280,  CAMPBBLL  v.  HATEBHILI^ 

Syl.  2  (XII,  671).    Federal  courts  apply  State  patent  llmltatloo. 

Approved  In  Atlanta  v.  Chattanooga  Foundry,  etc.,  127  Fed.  28, 
29.  holding  action  for  penalty,  under  section  7  of  anti-trust  law, 
July  2,  1S90,  Is  for  enfort'cnient  of  civil  remedy  and  governed  by 
State  Statute  of  Limitations;  Green  v.  Barrett,  123  Fed.  350,  hold- 
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Ing  right  to  reTire  snlt  agaliiBt  ^cecntor  for  InfrlngemMit  of  patent 
Is  subject  to  Mtiasacliusetts  statute  limiting  suits  against  execu- 
tors; Ratlcan  t.  Terminal  B.  B.  Asbq.,  114  Fed.  BBS,  holding  suit 
In  Missouri  for  penalty  Imposed  by  Interstate  commerce  act  la 
governed  by  three-year  statute  of  Rev.  Stat  Uo.  1SB9,  |  2425;  Atlanta 
T.  Chattanooga  Foundry,  etc.,  Co.,  101  Fed.  902,  904,  906,  810. 
holding  Shannon's  Tenn.  Code,  |  4470,  prescribing  limitation  of 
three  years,  applies  to  suits  brought  to  recover  damages  under  sec- 
tion 7,  antl-trast  act  of  1890;  M'Donald  v.  Thompson,  101  Fed. 
184,  holding,  nnder  Nebr.  Code  Civ.  Froc.,  i  11,  tlL  2,  suit  by 
receiver  of  national  bank  barred  In  four  years;  Hanchett  v.  Blair, 
100  Fed.  826.  holding,  under  Gen.  StaL  Nev.,  |  3851,  foreign  cor- 
poration cantiot  plead  limitation  In  mortgage  foreclosure  where 
corporation  was  out  of  State;  Aldrlch  v.  M'Clalne,  98  Fed.  379, 
applying  Washington  Statute  of  Limitations  in  action  by  receiver 
against  stockbolders  of  Insolvent  national  bank  to  recover  assess- 
ments; Aldrlch  V.  Skinner,  9S  Fed.  377,  applying  Wasblngton 
statute  of  two  years  In  suit  by  receiver  of  Insolveiit  natlomil  bank 
for  stockholder's  assessment;  De  Weese  v.  Smith,  97  Fed.  318, 
holding  Missouri  Statute  of  Limitations  applies  In  action  In  Fed- 
eral court  by  receiver  to  recover  aeseBsment  of  stockholders  In 
Insolvent  national  bank;  Wheeler  v.  Castor,  11  N.  Dak.  354,  92  N. 
W.  384,  holding  defense  of  Statutes  of  Limitation  is  as  meritorious  as 
other  valid  defenses. 

Distinguished  tn  American,  etc..  Tool.  Co.  v.  Pratt,  106  Fed.  230. 
holding  29  Stat  694,  limiting  suits  for  profits  for  Infringement  of 
patents  to  those  for  Infringements  within  six  years  before  suit 
applies  to  patents  previously  issued. 

(XII,  670).    MIscellaneons. 

Cited  in  Bradley  Timber  Co.  v.  White,  121  Fed.  783,  holding 

objectionable  answer  to  Involuntary   bankruptcy  petition   neither 

admitting  nor  unevaslvely  denying  material  allegations  of  petition. 

156  V.    8.    rei-631,  89   L.    284,    MARKET    ST.    CABLE    ET.    v. 

ROWLEY. 

Syl.  1  (XII,  671).    Patentable  novelty  Is  determined  by  court. 

Approved  in  Singer  Oo.  v.  Cramer.  192  tl.  S.  275,  24  Sup.  Ct  295. 
holding  where  court  can  from  mere  comparison  of  patents  deter- 
mine whetho'  one  Infringes  other  question  of  Infringement  Is  one 
of  law. 

Syl.  S  (XII,  672).    Change  In  form  only  not  Invention. 

Approved  In  Barnes  v,  WorcestM"  Polytechnic  Instltnte,  123  Fed. 
74.  holding  void  for  anticipation  Walker  patent  No.  411,845,  claim  1, 
for  twist-drill  grinding  macblDe  with  drill  rest;  Plastic  Fireproof 
Const  Co.  V.  San  Francisco,  97  Fed.  G24,  holding  void  Brown  patent 
No.  3993T4,  claim  1,  for  artifictal  slate,  substituting  sheets  of  ex- 
panded metal  for  woven  wire. 
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166  U.  a.  631-617,  39  L.  289.  DATIS  v.  SCHWARTZ. 

iqrl.  1  (XII,  672).    FlDdlnga  of  master  presumed  correct. 

Approved  In  Paacibau  Sugar  Flaiita.tloti  Co.  t.  Palapala,  127  Fed. 
924,  holding  on  appeal  tn  admiralty  where  evidence  taken  bf  wit- 
nesses before  lower  conrt,  decision  of  District  Court  will  be  re- 
versed only  it  clearly  against  evidence;  Eaker-Whltely  CoaJ  Co. 
V.  Neptane  Nov.  Co.,  120  Fed,  349,  holding  decision  of  lower  court 
In  admiralty  will  not  be  reversed  If  objection  on  appeal  la  to 
fact  found  below  unless  error  Is  clear;  SanderB  v.  Riverside,  118 
Fed.  723,  holding  wbere  parties  In  suit  to  quiet  title  stipulate  for 
refra-ence  to  master  one  cannot  object  tbat  equity  has  no  Jurtedlc- 
tlon;  Murphy  v.  Southern  Ry.  Co.,  115  Fed.  259,  confirming  find- 
ings of  spedal  master  made  on  conflicting  evidence  In  reference 
by  consent;  Jobn  Hancock  UuL  Life  Ins.  Co.  v.  Houpt,  113  Fed. 
67S,  snstainlng  findings  at  master  that  sts-tements  made  In  appli- 
cation and  warranted  as  true  were  false,  material  and  misled 
company;  Jacobson  v.  Dewto  Klondike,  etc.,  Co.,  112  Fed.  78,  sus- 
taining finding  of  fact  by  Admiralty  Court  that  towing  steamer 
was  negligent  In  abandoning  tow;  Tbe  Anaces,  106  Fed.  743,  hold- 
ing finding  of  facts  made  by  Admiralty  Court  are  presumptively 
correct  wben-  based  on  conflicting  evidence;  Western  Union  Tel. 
Co.  V.  American  Bell  Tel.  Co.,  106  Fed.  686,  confirming  master's 
report  upon  rentals  or  royalties  from  telephone  patents  covered 
In  contract  between  parties:  Beldlng  v.  Hebard,  103  Fed.  541,  sus- 
taining Hndtng  of  master  tbat  certain  trees  were  State  line  trees 
between  Tennessee  and  North  Carolina  and  marked  as  such  In 
1821;  Singleton  v.  Felton,  101  Fed.  527,  holding  conclusion  of  special 
master  that  decedent  was  Intruder  on  construction  train  and  pres- 
ence unknown  to  train  bands  not  reviewable  unless  manifest  error 
appears;  The  Columbian,  100  Fed.  9%,  holding  Circuit  Court  of 
Appeals  Is  not  bound  by  flndlng  of  fact  made  by  lower  court  !n 
admiralty  case;  Murpliy  v.  Southern  Ry.  Co.,  99  Fed.  460,  holding 
flndlng  of  master  In  chancery  on'  question  of  boundary  "  should 
not  be  lightly  interfered  with;"  De  Baca  v.  Santo  Domingo,  10  N. 
Mex.  30,  60  Fac.  73,  holding  findings  of  fact  made  by  court  on 
waiver  of  Jury  entitled  to  as  much,  if  not  more  conslderatloin. 
than  findings  of  referee;  dissenting  opinion  In  Chauncey  v.  Dyke 
Bros.,  119  Fed.  21,  majority  holding  stipulation  between  mortgagees 
and  llenholders  to  submit  priority  of  Hens  to  referee  operated 
as  consent  of  mortgagees  to  sale  of  property  free  from  all  liens; 
dissenting  opinion  In  Wells,  Fargo  &  Co.  v.  Walker,  9  N.  Uex. 
202,  203,  50  Pac.  924,  majority  holding  where  entire  case  la  re- 
ferred to  master  by  consent  findings,  if  supported  by  evidence,  are 
conclusive. 

Distinguished  in  Murphy  v.  Patterson,  24  Mont  580,  63  Fac. 
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3TS,  holding  where  reference  Is  made  to  take  teetlmooj  referee's 
determination  of  lasnes  bare  no  effect 

SjL  4  (XII,  672).    ABslgmnent  ma?  prefer  ooe  creditor. 

Approved  In  United  States  Rubber  Co.  t,  American  Oak  Leather 
Co.,  181  U.  S.  448,  45  L.  946,  21  Snp.  Ct  676,  holding  Insolvent 
debtor  may  preta  one  creditor,  and  If  preference  Is  set  aside  creditor 
may  share  pro  rata;  In  re  Chase,  124  Fed.  757,  holding  assignee. 
under  fair  assignment  made  with  no  attempt  to  defraud  creditors. 
may  recover  for  disbursements  and  services  for  benefit  of  estate. 

8yl  5  (XII,  S72).  Assignment  most  convey  for  benefit  of  certain 
creditors. 

Approved  In  Annlston  Iron,  etc.,  Co.  v.  Annlston  EtoUtng  Mill 
Co.,  125  Fed.  d76,  holding  direct  transfer  to  creditors  without  inter- 
vention of  trustee  duly  appointed  la  not  assignment  for  bene&t  of 
creditors. 

Syl.  6  (XII,  673).    Good  faith  is  question  of  fact  ' 

Approved  in  Westhelmer  v.  Qoodklnd,  24  Mont  98,  60  Pac  814, 
sustaining  chattel  mortgage  given  to  secure  note  and  future  ad- 
vances; Blair  State  Bank  v.  Bunn.  61  Mebr.  469,  85  N.  W.  529. 
holding  transfers  made  to  relatives  of  debtor,  though  subject  to 
scrutiny,  are  valid  when  made  bona  fide, 
loo  D.  8.  648-^64,  39  L.  297,  HOOPER  v.  CALIFORNIA. 

SyL  1  (XII,  S73).    Foreign  corporation's  right  depends  oo  State 

Approved  In  Williams  v.  Gaylord,  186  U.  8.  168,  46  L.  1108.  22 
Sup.  Ct  802,  upholding  Cal.  act  April  30.  ISSO,  requiring 
consent  of  stockbotders  of  foreign  mining  corporation  for  sale  of 
mining  ground  within  the  State,  affirming  102  Fed.  375;  Waters- 
Pierce  Oil  Co.  V.  Texas,  177  U.  S.  46,  44  L.  005.  20  Sup.  Ct  525. 
sustaining  forfeiture  of  right  of  foreign  corporation  to  operate  In 
Texas  for  violation  of  act  1SS9  under  which  permission  was  given; 
l.oudon,  Paris,  etc.,  Bank  v.  Aronatein,  117  Fed.  60S.  holding  British 
corporation  operating  In  California,  maintaining  office  therein  and 
issuing  abares.  is  governed  as  to  auch  Issue  by  California  law; 
Corley  v.  Travelers'  Protective  Asan.,  105  Fed.  859,  upholding 
Ky.  Stati  f  879,  requiring  all  policies  Issued  to  persons  wltliiD 
State  by  corporation  operating  therein  to  have  attached  any  por- 
tion of  Constitution  referred  to  therein;  Diamond  Glue  Co.  v.  United 
States  Glue  Co..  103  Fed.  839.  upholding  Wis.  Rev.  Stat,  i  1770b. 
prohibiting  foreign  corporattOiiB  from  transacting  business  or  dis- 
posing of  property  In  State  unless  filing  copy  of  charter:  Aldrlcb 
V.  Blatcbford,  176  Mass.  371,  50  N.  B.  701.  upholding  Pub.  Stat. 
chap.  184,  jl  2,  4.  providing  that  nonresident  who  cannot  be  served 
wittitn  State  bringing  action  shall  be  liable  to  defendant  In  cross- 
action  on  service  on  former's  attorney;  Insurance  Co.  v.  Craig.  106 
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Tena.  630,  62  S.  W.  1S7,  boldlng  Itunrsnce  commlsBloncr  cannot 
be  restrained  from  revoking  license  of  forelfrn  corporation,  under 
Acts  1886,  cbap.  160,  fw  falling  to  complj  with  the  law;  State  t. 
BchlltE  Brew.  Co.,  104  Tenn.  7S3,  78  Am.  Bt  Rep.  061.  50  8.  W. 
1041,  upholding  Acts  1897,  chap.  94,  prohibiting  transactions  cal- 
culated to  lessen  competition  In  commodities  and  prohibiting  foreign 
corponittons  violating  same  from  operating  within  State;  Cook 
T.  Howland,  74  Vt.  307,  398,  93  Am.  8t  Rep.  914.  B2  AU.  OT4,  up- 
holding Stat.,  I  4181,  prohibiting  foreign  Insurance  corporatioDS 
from  operating  within  State  onless  tbey  have  died  statement  and 
received  license.    See  78  Am.  St  Sep.  250,  note. 

8yL  2  (XII,  673).    Writing  tnsnrance  Is  not  commerce. 

Approved  in  New  York  Life  Ins.  Co.  v.  Cravens,  178  U.  8.  401, 
44  L.  1124,  20  Sup.  CL  067.  upholding  Mo.  Stat,  |  5963,  making 
life  insurance  policies  nonforfeitable  for  default  of  parment  of 
premium;  Greenwich  Ins.  Co.  v.  Carroll,  125  FenL  127,  holding  un- 
constltntlonal  Iowa  Code,  |  1754,  making  It  nnlawfu)  for  fire  In- 
Burance  companies  operating  in  State  to  agree  upon  commission 
to  be  allowed  agents;  D'Arcy  v.  Mutual  L.  I.  Co.,  108  Tenn.  573, 
69  S.  W.  769,  balding  policy-holders  entitled  to  serve  process  iMi 
secretary  of  State,  under  Acts  1875,  cbap.  66,  after  repeal  thereof 
by  act  1S95,  cbap.  160,  wha«  Insurance  company  withdrew  be- 
fore last  act  became  operative;  dissenting  opinion  la  Lottery  Case, 
188  U.  S.  367,  368,  23  Sup.  Ct.  331,  47  L.  605,  506,  majority  holding 
carriage  of  lottery  tickets  between  States  by  Interstate  express 
company  constitutes  interstate  commerce. 

Distinguished  in  ReiUey  v.  United  States.  106  Fed.  902,  holding 
act  March  2,  1885,  (vohibiting  carriage  between  States  of  paper 
or  ticket  representing  share  in  lottery  includes  carriage  of  slip 
representing  chance  In  policy  game. 

SyL  3  (XII,  674).    State  may  exclude  foreign  corporations. 

Approved  in  Nntting  v.  Massac buaetts,  183  D.  S.  656,  567,  55H, 
46  L.  327,  22  Sup.  Ot  230.  upholding  Mass.  Stats.  1804,  chap.  622. 
against  negotiating  and  transacting  unlawful  Insurance  with  for- 
eign company  not  admitted  to  State;  Dayton  Coal  &  Iron  Co.  v. 
Barton,  183  D.  B.  24,  46  L.  64,  22  Sup.  Ct  6,  upbcading  Tenn.  act 
March  17,  1899,  requiring  all  ct^itoratlonB  to  redeem  In  money  store 
orders  and  scrip  paid  to  employees;  Williams  v.  Fears,  179  U.  8. 
277,  45  L.  190.  21  Sup.  Ct.  131,  upholding  Ga.  Laws  1898,  p.  21, 
imposing  license  tax  npon  emigrant  agents;  New  York  Life  Ins. 
Co.  V.  Cravens,  178  n.  S.  396,  44  L.  1122,  20  Sup.  Ct  966,  uphold- 
ing Mo.  Stat.,  I  6083,  making  life  Insurance  policies  nonforfeitable 
for  default  in  payment  of  premiums;  Jones  v.  Mutual  Fidelity 
Co.,  123  Fed.  632.  upholding  Tenn.  Stat.  1891.  chap.  122,  making 
It  unlawful  for  corporation  to  do  or  attempt  to  do  business  wltbln 
State  without  complying  with  statute;  Adler  &  Welnburger  8S. 
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Co.  ▼.  BothscbUd,  «tc,  Co..  123  Fed.  148,  nptaoldlDg  Fa.  act  ilaj 
1,  IST6,  makliiK  agent  of  foreign  conKvutlon  not  complying  with 
State  laws  personally  liable  on  contracts  made  throogb  him;  Ap- 
pendix, ST  Me.  093,  C&i,  upholding.  In  answer  to  question  from 
filiate,  chapter  18,  Pnb.  Law  Me.  1895.  for  reference  to  three 
dlslntereated  men  settlement  of  Are  Inanrance  loss  where  parties 
disagreed;  Ashland  Lumber  Co.  t.  Detroit  Salt  Ca,  114  Wla.  78, 
m  N.  W.  906,  upholding  Ber.  8ts.t  1898,  providing  that  contracU 
of  foreign  coiToratlonB  not  complying  with  State  law  shall  bo 
wholly  void. 

Distinguished  In  Aikwrlgbt  Mills  t.  Aultman,  etc.,  Mach.  Co., 
128  Fed.  19S.  upholding  as  extension  of  tights  of  set-oft  Mass.  Rev. 
LawB,  chap.  170,  (  2,  providing  for  Bet-off  by  defendant  of  Judg- 
ment against  nonresident  plaintiff  bringing  action  in  State. 

8y].  4  (XII,  674).    Statutes  are  presumed  constitutional. 

Approved  la  Knights  Templars'  Indemnity  Co.  v.  Jarman,  1ST 
U.  B.  20S,  23  Sup.  Gt  111,  47  L.  145,  upholding  Mo.  Laws  18ST,  p.  l&9t 
aa  relieving  Insurance  policies  issued  on  assessment  plan  from 
operation  of  Stat.  1879,  |  6982,  declaring  that  suicide  shall  be  no 
defense. 

SyL  5  (XII,  674).    Contract  contrary  to  State  law  not  guaranteed. 

Approved  in  Commonwealth  v.  Nutting,  17B  Mass.  1S6,  78  Am. 
St  Bep.  48fi,  fi5  N.  E.  886,  upholding  Mass.  Stat  ISM,  chap.  522, 
as  grounding  Indictment  against  agent  of  foreign  Insurance  com- 
pany for  contracting  Insurance  on  prop^ty  within  State  against 
the  statute;  National,  etc.,  Bldg.  Aasn.  v.  Braban.  80  Mias.  431, 
433,  31  So.  847,  holding  MIselBBlppl  usury  lavrs  govern  contract 
between  apedal  agent  of  foreign  loan  association  and  citizen  of 
State,  tboDgb  company  lias  no  office  therein. 

(XII,  6T3).    MlBceilaneouB. 

Cited  In  Street  v.  Varney,  etc.,  Co.,  160  Ind.  34S,  66  N.  E.  S97, 
bolding  unconstitutional  minimum  wage  law  March  9,  1901,  requir- 
ing payment  of  at  least  twenty  cents  per  hour  to  nnakllled  labor 
on  public  works;  National,  etc.,  Bldg.  Assn.  t.  Braban,  80  Miss. 
432,  31  So.  846.  holding  usury  laws  of  Mississippi  control  contract 
between  local  agent  of  foreign  loan  association  and  citizen  of  State^ 
thoagb  aasociation  has  no  local  office. 
150  D.  8.  660-678.  39  L.  804.  BROWN  v.  SPILMAN. 

SyL  1  (XII,  674).    Wb«i  gas  escapes  title  Is  gone. 

Approved  in  OMo  Oil  Co.  v.  Indiana  (No.  1),  177  V.  8.  208,  205, 
44  L.  737,  738,  20  Sup.  Ot  581,  582,  upholding  Ind.  Acta  1893,  p.  300, 
mailing  it  unlawful  to  permit  flow  of  oil  or  gas  from  well  to  es- 
cape more  than  two  days  without  being  confined;  Andrews  v.  An- 
drews, 31  Ind.  App.  191,  67  N.  E.  462,  holding  devisee  of  life  estate 
Vol  III— 86 
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entitled  to  royalties  from  oil  wella  opened  bj  testatoi'B  lessee  after 
life  estate  accmed;  Slmpscn  t,  Pltubarg,  etc.,  Glaas  Co.,  28  Ind. 
App.  362,  62  N.  B.  757,  bolding  tf  lessee  ch-  landowno-  lap  oil  do- 
poslt  oil  bdongs  ta  one  obtaining  poasesalon  thereof;  Manufactures' 
Gas  Go.  T.  Indiana,  etc,  Co.,  IKt  ind.  475,  D7  N.  B.  917,  upholding 
Acts  ISOI,  p.  86,  prohlbitinf;  use  of  artificial  means  to  increase 
natural  fiow  of  gas  fnm  welt 

S7L  3  (XII,  674).    Conrts  notice  what  sbonld  be  generally  known. 

Approved  In  In  re  WIlBtaIre,  103  Fed.  623,  upholding  ordinance 
limiting  height  of  billboards  to  six  feet,  court  taking  Judicial  notice 
of  flimeiness  of  such  structures;  Stanpson  v.  Pittsburg,  etc..  Glass 
Co.,  28  Ind.  App.  3S2,  62  N.  E.-  7S7,  holding  court  wlU  take  ]u41clal 
notice  of  habits  or  characteristics  of  natural  gas. 
15S  V.  B.  673-680.  Not  cited. 
165  U.  B.  685-688,  39  L.  310,  UcKNIGHT  t.  JAMES. 

SyL  2  (XII,  676).    Order  at  chambers  not  reviewable  bj  writ. 

Approved  in  Cbow  I<07  v.  United  States,  112  Fed.  3G0,  holding 
district  Judge  in  his  discretion  determines  where  delay  in  bringing 
commissioner's  OTder  of  d^ortstion  before  him  for  m^eal  consti- 
tutes abandonment. 

(XII,  676).    Miscellaneous. 

Cited  In  United  States  t.  Swift,  etc.,  Co..  122  Fed.  533,  holding 
fact  that  fresh  m^at  is  taxable  bj  State  does  not  take  it  from  body 
of  Interstate  commerce. 
165  D.  S.  688-701,  39  L.  311,  POSTAL  TEL.  CABLE  CO.  V.  ADAMS. 

SfL  1  (XII,  676).    State  cannot  tax  interstate  commerce. 

Approved  In  Fairbanks  t.  United  SUtes,  181  U.  S.  297.  46  L. 
868,  21  Sup.  Ct  654,  holding  Invalid  stamp  tax  Imposed  on  foreign 
bill  of  lading  by  act  June  13,  1888. 

ByL  S  (XII,  675).    State  may  tax  property  engaged. 

Ap[a«ved  In  AUantic  &  Paclflc  lel.  Co.  v.  Philadelphia,  190  U. 
S.  163,  165,  23  Bup.  Ct  818,  819,  47  L.  999,  1000,  holding  municipal- 
ity may  Impose  reasonable  license  tax  on  interstate  telegraph  com- 
pany for  core  of  supervision  over  poles  and  wires;  Ian  Appeal  of 
Union  Task  Line  Co..  204  111.  350,  68  N.  E.  Sm,  holding  cars  of 
oil  company  domiciled  In  another  State  not  taxable  while  In  transit 
In  State  of  Illinois;  Postal  Tel.,  etc.,  Co.  v.  Norfolk,  101  Va.  131, 
43  S.  E.  200,  upholding  Norfolk  ordlnonce  No.  126,  Imposing  upon 
license  tax  upon  all  corporations  engaged  In  sending  and  receiving 
telegrams  In  Norfolk. 

Distinguished  la  Postal  Tei.  Co.  t.  BIchmond.  96  Va.  108,  86 
Am.  St.  Bep.  882,  37  S.  E.  791,  holding  invalid  city  ordinance 
Imposing  license  tax  on  Interstate  telegr^h  company  exceeding 
amount  chargeable  on  property  within  cl^. 
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SjL  3  (XII,  677).  St&te  regolftteB  monopoltet;  CoagreBS,  commerce. 

Approved  In  Atlantic  &  Pacl&c  Tel.  Co.  t.  Phlladelpbia,  IBO 
tJ.  S.  162,  23  8di>.  Ct.  818,  47  L.  99&,  liolding  cangreBalonKl  power 
to  reflate  Oongresa  among  the  States  Is  excIiuWe  wben  the  ob- 
jects are  national  In  their  character;  Glbba  t.  M'Neeley,  102  Fed. 
DST,  hcdding  assodatton  of  sblngle  mannfactm-ers  formed  for  con- 
certed action,  to  prevent  overproduGtlon  and  maintain  prices.  Is 
thoB  far  valid. 

SyL  6  (Xn,  677).    Comme-ce  power  not  Including  manofactnres. 

Approved  in  Capital  Clt7  Dairy  Co.  v.  Ohio.  183  U.  8.  24S,  4S 
L.  175,  22  Bnp.  Ct  128,  upholding  Ohio  statutea  forbidding  manu- 
facture of  oleomargarine  containing  coloring  matter;  Booth  t.  Davis, 
127  Fed.  877,  holding  anti-trust  act  1890  does  not  apply  to  con- 
tract of  flBh  dealers  selling  business  not  to  engage  In  same  bnslness 
In  competition  for  ten  years;  Etoblnson  v.  Suburban  Bricic  Co.,  127 
Fed.  807,  holding  antl-tnist  act  1890  does  not  apply  to  contract  of 
seller  of  brlckmaklng  plant  not  to  engage  In  manufacture  wltbln 
agreed  area. 

SyL  7  (XII,  677).    Commerce  regulation  does  not  Inclode  police. 

Approved  in  dissenting  opinion  In  Lottery  Case,  188  U.  B.  366,  23 
Sup.  Ct  331,  47  L.  905,  majority  holding  carriage  of  lottery  tickets 
between  States  Is  Interstate  commerce  regulable  b;  Congress. 

SyL  8  (XII,  677).    Intent  to  export  ImmateriaL 

Approved  In  Cornell  v.  Coyne,  192  U.  B.  428,  24  Sup.  Ot  886, 
sustaining  Imposition,  under  act  June  6,  1S96,  of  same  manufac- 
turing tax  on  flUed  cheese  for  export  as  on  other  filled  cheese; 
Diamond  Glue  Co.  v.  United  States  Glue  Co.,  187  H.  S.  S76,  23 
Sup.  Ct  208,  47  L.  833,  holding  Wis.  Laws  1896.  |  1770b,  requiring 
foreign  corporations  to  file  copy  of  charter  controls  contract  whereby 
foreign  corporation  engages  to  operate  factory  In  State;  Glbbs 
T.  M'Neeley,  107  Fed.  211,  holding  combination  controlling  mann- 
factnre  and  sale  of  shingles  la  State  does  not  give  action  to  Injured 
party  under  anti-trust  law  of  1890. 

Syl.  9  (XII,  678).    Monopoly  need  not  be  comi^eta. 

Approved  In  Chesspeake,  etc.,  Co.  v.  United  States,  115  Fed.  623, 

holding  Illegal  contract  between  fael  company  and  assodatton  of 

coke  and  coal  producers  whereby  company  was  to  handle  entire 
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outpQt;  Uonta^e  t.  Lowrf,  IIS  Fed.  SO,  holding  tnvaUd  u  In 
restraint  of  trade  tile,  mantd  snd  grate  sesodatlon  of  Callforuia; 
Brown  T.  JacolM  Fbaimacy  Co.,  115  Ga.  444,  90  Am.  St  Rep. 
142,  41  8.  B.  600,  boldtng  unlawful  combination  of  m^'cantlle  deal- 
era  to  compel  anotlier  dealer  to  sell  at  fixed  prices  by  refusing 
to  sell  goods  to  him;  State  t.  Smiley,  66  Kan.  262,  68  Pac  206,  np- 
boldtng  LawB  1807.  cbap.  285,  problbltlng  antl-competltlve  trade 
agreements  as  to  products  bought  and  sold  on  general  market;  Clark 
T.  Needham,  125  Mich.  88.  83  N.  W.  1028,  holding  void  agreement 
ot  one  manufacturer  of  cbaplets  with  another  not  to  engage  In 
manufacture  thereof  for  one  year;  Helm  Brew.  Co.  t.  Bellnder,  97 
Mo.  App.  68,  71  S.  W.  692,  holding  agreement  ot  brewers  In  city 
not  to  sell  beer  to  persons  In  debt  for  beer  previously  sold  by 
any  of  them  until  such  debt  was  paid  Tlolated  Bev.  Stat.  1899; 
State  r.  Armour  Packing  Co.,  173  Mo.  391,  73  S.  W.  653,  06  Am. 
at  Bep.  ,  holding  Bev.  Btat  1699,  ii  8965,  8968,  prohibiting 

combinations  to  regulate  or  fix  prices,  does  not  require  complete 
monopoly.     See  74  Am.  St  Bep.  272,  note. 

Syl.  10  <X1I,  678).    Sugar  manufacturer  not  within  act  1880. 

Approved  In  Louisiana  t.  American,  etc.,  Beflnlng  Co.,  108  La. 
640,  642,  643,  32  So.  980,  981,  holding  sugar  refiner  is  manufacturer 
and  exempt  from  license  taxation. 

Distinguished  In  Bement  t.  National  Harrow  Co.,  186  D.  8.  92, 
46  L.  1069,  22  Sup.  Ot  756,  upholding  conditions  Imposed  by  pat- 
entee In  license  of  right  to  make  and  sell  article  which  keep  up 
monopoly  and  fix  prices;  United  States  t.  Northern  Securities  Co., 
120  Fed.  728.  holding  Illegal  combination  between  stockhoklers  of 
competing  parallel  lines  by  formation  of  controlling  company  to 
prevent  competition;  Gibbs  t.  M'Neeley,  118  Fed.  124,  129,  126, 
127,  holding  unlawfol  association  of  Washington  manufacturers  of 
.  and  dealers  In  red  cedar  shingles  to  control  production  and  price 
of  such  shingles. 

(XII,  677).    Miseellaneoas. 

Cited  in  Bishop  v.  American  Preservers  Co.,  105  Fed.  SIS,  hold- 
ing stockholder  in  and  organizer  of  trust  combination  cannot  sne 
under  section  7,  anti-trust  act  1890,  for  treble  damages. 
156  D.  B.  46,  47,  89  L.  841,  STDABT  v.  EASTON. 

Syl.  1  (XII,  078).  "  Citizen  of  London  "  Insufflclent  avainatt  of 
alienage. 

DiBtlnguisbed  In  Hennessey  t,  Blchardson  Drug  Co.,  188  TJ.  8. 
34,  23  Sup.  Ct  533,  47  L.  688,  holdlpg  sufBclent  allegation  that 
plaintiffs  were  ail  of  Cognac  in  France  and  citizens  of  Republic 
of  France;  Betonconrt  t.  Mutual  Reserve,  etc.,  Assn.,  101  Fed.  306, 
holding  citizen  of  Cuba  is  citizen  of  foreign  State  within  act  1887, 
giving  Circuit  Court  Jurisdiction  over  controversies  between  cltl- 
■ens  and  foreigners. 
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ISe  D.  S.  47-SO,  39  L.  311,  ROUSE  T.  LBTGHBR. 
SyL  1  (XII,  67S).    Court  adjudicates  concerning  propertT  In  poa- 

Approred  in  Myers  t.  Luzerne  County,  124  Fed.  437,  holding 
Federal  court  baa  Jurisdiction  to  determine  rights  to  proceeda  ot 
Jadfrment  paid  Into  court  when  claimants  have  appeared  and  aa- 
aerted  clalmai  In  re  Rnasell,  101  Fed.  2S0.  holding  claimant  ot  bank- 
mpt'a  pioptrty  In  handa  of  trustee  cannot  maintain  replevin  to 
recover  same  without  leave  from  Bankruptcy  Court;  Connor  v. 
Alligator  Lumber  Co.,  B8  Fed.  158,  holding  receiver  appointed  by 
Federal  court  may  by  leave  of  court  file  bllt  to  protect  poBseBslun 
against  adverse  claim  of  defendant. 

8yL  2  (XII,  679).    Clrcnlt  Court  of  Appeals  when  final. 

Approved  In  Harding  v.  Hart,  187  V.  S.  638,  23  Snp.  Ct  846,  47 
h.  844,  reaffirming  rule;  Gableman  v,  Peoria,  etc.,  E.  R.  Co.,  179 
U.  S.  342,  45  L.  224.  21  Sdp.  Ct.  174.  holding  mere  fact  of  appoint- 
ment by  Federal  court,  under  general  equity  powers,  does  not 
enable  receiver  to  remove  suit  as  arising  under  Constitution;  Bot- 
tom ▼.  National  R.  Y..  etc.,  Assn..  123  Fed.  745.  holding  Circuit 
Conrt  has  Jurisdiction  of  suit  by  receiver  appointed  by  It  to  fore- 
cloae  mortgage  of  borrowing  stockholder  of  Insolvent  loan  asso- 
ciation. 

DiatlngulBhed  In  Coltrane  v.  Tcmpleton.  106  Fed.  378.  holding 
order,  appointing  resident  receiver  to  act  with  reeetvera  previously 
appointed.  Is  not  final  and  appealable. 
156  U.  S.  51-183,  39  K  343.  SPARF  v.  UNITED  STATES. 

Syl.  1  (XII,  679).  Confession  of  one  Jointly  accused  In  other's 
presence. 

Approved  In  State  v.  Mortensen,  26  Utah,  332,  73  Pac.  568.  hold- 
ing admissible  in  prosecution  for  murder  evidence  that  accused  hung 
his  bead  when  deceased's  father  accused  him  of  crime. 

Syl.  2  (XII.  679).  Declaration  in  other's  absence  Inadmissible 
against  latter. 

DiatlngulBhed  In  Fttzpatrlck  v.  United  States.  178  U.  S.  312,  44 
L.  1082.  20  Sup.  Ct  947,  holding  admissible  evidence  of  statement 
of  one  Jointly  Indicted  for  murder  that  he  was  shot  and  wanted  a 
doctor;  Musser  v.  Stat«,  15T  Ind.  435.  61  N.  E.  5,  holding  admissible 
evidence  that  accused  had  money  of  same  denomination  as  that 
which  deceased  was  known  to  have  bad. 

SyL  3  (Xn.  679).    Confinement  not  enough  to  eJtclude  confession. 

Approved  In  Iowa  v.  Storms,  113  Iowa,  391,  391,  S5  N.  W.  612, 
G13,  holding  admissible  confession  of  murder  made  without  offer 
of  Inducements  by  officer  and  after  accused  had  been  closely  ques- 
tioned as  to  wberealwuts.  and  bad  heeu  tnkcn  before  victims;  State 
r.  UcDantel,  39  Or.  172.  <;5  Pac.  524.  holding  admlaalble  statement 
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of  iccueed  ui  to  criminal  relations  with  deceased  made  afttf  being 
told  that  none  need  be  made  and  wlttiont  offer  of  reward. 

SfL  8  (XII,  680).    Federal  Jury  mast  take  law  from  court 

Approved  In  State  v.  Gannon,  TE  Conn.  226,  D2  AtL  T3S,  boldlag, 
under  Gen.  Stat,  |  1630,  Jorr  must  accept  law  of  case  as  steted 
b7  conrt;  Heller  t.  Pulitzer  Pub.  Co.,  153  Mo.  216  (see  54  S.  W. 
460),  holding  trial  conrt  In  libel  case  did  not  err  in  prerentlng 
counsel  from  reading  law-Iwoks  to  Jury. 

SyL  9  (XII,  680).  Conrt  cannot  peremptorily  instruct  for  con- 
viction. 

Approved  in  People  v.  Warren.  122  Mich.  007,  615,  81  N.  W.  381, 
864,  holding  trial  Judge  In  criminal  proceedings  bavlng  directed 
verdict  of  guilty  cannot  compti  such  a  verdict 

(XII,  670).    Miscellaneous. 

Cited  m  Keller  t.  Cunard  SS.  Co.,  120  Fed.  M2,  holding  where 
exception  Is  duiy  taken  appellate  court  can  give  relief  tor  erro- 
neous refusal  to  give  Instructions;  People  v.  Sherlock,  166  N.  X. 
184,  18S,  69  N.  E.  831,  holding  explanation  of  Uw  by  court  not 
KToueous  after  Instruction  that  Jury  were  Judges  of  law  and  fact 
166  U.  8.  183-186.  Not  cited. 
156  U.  S.  185-200,  39  L.  390,  DDNBAB  T.  UNITED  8TATE8. 

Syl.  1  (XII,  681).    One  good  count  will  sustain  Judgment 

Approved  In  Tubbs  v.  United  States,  105  Fed.  61,  62,  upholding 
judgment  where  punishment  does  not  exceed  that  which  could  be 
imposed  on  conviction  on  one  count  where  all  counts  are  good. 

Syl.  T  (Xn,  681).  Secondary  evidence  admissible  when  original 
unavailable. 

Approved  In  Foerater  v.  United  States,  116  Fed.  862,  holding 
parol  evidence  always  admissible  to  establish  defense  of  prior  con- 
viction or  acquittal;  United  States  v.  Price,  113  Fed.  861,  holding 
oral  testimony  admissible  to  sustain  plea  of  res  adjudlcata  where 
evidence  shows  records  lost  without  defendant's  fault;  Rlggs  Valley 
Bank  T.  Evans- Snlder-Buel  Co.,  107  Fed.  662,  holding  question 
whether  pencil  memorandum  was  written,  and  If  so,  what  It  con- 
tained was  for  jury;  Tubbs  v.  United  States,  105  Fed.  61,  holding 
parol  evidence  admissible  to  show  prior  conviction  or  acquittal. 

Syl.  9  (XII,  681).  ChargluK  Jury  to  decide  on  "  strong  proba- 
blliUes." 

Approved  In  Bacon  v.  United  States,  97  Fed.  44,  sustaining  courf  a 
deflultlou  of  reasonable  doubt;  State  v.  Harras,  25  Wash.  421,  65 
Fac.  775,  sustaining  Instruction  to  decide  on  Strong  probabilities 
where  required  to  be  such  as  to  exclude  every  reasonable  doubt 
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(XII,  6ai).    MlBceUaneoaa. 

Cited  In  ITKalgtat  r.  United  States.  122  Fed.  WO,  hiding  reaalr- 
lii£  demand  or  notice  to  produce  Incrlminattog  docoment  nude 
after  withdrawal  of  Jury  !■  not  prejudicial. 
156  n.  S.  200-208.    Not  cited. 
156  0.  S.  208-210,  39  L.  399,  LINDSAT  T.  BDBGKSS. 

67L  1  <XII,  682).    Exception  to  cbarge  must  be  duly  taken. 

ApiwOTed  Id  irCntcbeoD  v.  HaU  Capsule  Co.,  101  Fed.  648,  bold- 
lug  appellate  court  cannot  adjudge  contract  In  suit  void  wbere 
question  wax  submitted  to  Jury  and  that  portion  of  charge  not 
excepted  to. 

156  D.  8.  210,  211,  30  L.  309,  POSTAL  TEL.  CABLE  CO.  v.  BAL- 
TIMORE. 

SyL  1  (XII,  682).    City  may  charge  for  use  of  streeU. 

Approved  In  Atlantic  &  Pacific  Tel.  Co.  t.  Philadelphia,  100  U.  S. 
163,  23  Sup.  Ct  818,  47  L.  1000,  holding  Interstate  telegraph  com- 
pany liable  to  reasonable  municipal  license  for  supervision  over 
poles  and  wires. 

106  V.  S.  211-218,  39  L.  401,  IN  SB  CHAPMAN. 

SyL  1  (XJI,  682).  Habeas  corpas  Issues  only  where  no  Jorlsdic- 
tjon. 

Approved  In  Ex  parte  Post,  190  U.  8.  S57,  47  L.  1183,  denying 
motion  for  leave  to  file  petition  for  habeas  corpus;  In  re  Lewis, 
114  Fed.  966,  holding  error  of  court  In  oTerruIlng  motion  to  quash 
Indictment  because  of  defects  will  not  be  considered  on  habeas 

CCHTIUS. 

Syl.  S  (XII,  683).    Habeas  corpus  issues  Id  exceptional  cases. 

Approved  In  Mhmesota  v.  Brundage,  180  D.  S.  502,  46  L.  641, 
21  Sup.  Ct  466,  holding  habeas  corpus  may  Issue  In  enumerated 
cases  of  urgency. 
156  D.  8.  218-237,  39  K  403,  MoOAHAN  v.  BANK. 

SyL  1  (XII,  683).    Defense  cannot  first  appear  in  appellate  courL 

Approved  In  People's  Tel.,  etc.,  Co.  v.  East  Tennessee  TeL  Co.. 
108  Fed.  214,  holding  failure  of  plsintlS  to  Join  patrons  OBlng  de- 
fendant's desk  telephone  and  switch  cannot  defeat  Injunction  where 
made  for  first  time  on  appeal. 

(XII,  683).    Miscellaneous. 

Cited  In  Cllne  v.  James,  109  Fed.  963,  holding  port  owner  of 
mining  claims,  whose  Interest  was  not  of  record,  cannot  repudiate 
conveyance  of  co-owner  on  record  pursuant  to  terms  ot  bond  con- 
tented to  by  plalntm. 
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166  U.  S.  237-261,  39  L  409,  MATTOX  t.  UNITBH>  STATES. 

S7I.  2  (XII,  684).    Beporter'B  traiiBcrlpt  Kdmlsslble  on  Becood  ttiaL 

ApproTcd  In  GIUdoto  t.  Butts,  61  Kwa.  31S,  69  Pac  646,  holding 
copy  of  deposition  U  admlaalble  wbere  original  duly  filed  was  lost; 
State  V.  King,  24  Utah,  488,  91  Am.  SL  R^.  812,  68  Pac  420.  bcM- 
Ing,  under  Rct.  Stat  1888,  |  4513,  trial  court  prop^'ly  admitted 
testimony  of  witness  at  prellratuary  bearing  on  satisfactory  proof 
that  witness  could  not  be  foond  In  State. 

Distinguished  In  People  t.  Bird,  132  CkL  288,  64  Pac  2S8,  taold- 
Ing,  under  Penal  Code,  |  686,  giving  defendant  right  to  be  con- 
fronted by  wttoeSBes  testfiuony  of  deceased  witness  not  admissible 
unless  taken  In  defendant's  presence  or  after  walrer. 

Syl.  8  (XII,  6^).    Constitution  interpreted  by  existing  law. 

See  76  Am  SL  Rep.  780.  note. 

Syl.  6  (XII,  684).    Former  statement  must  be  shown  wltnessi 

Approved  In  Ely-Walker  Dry  Goods  Go.  t.  Mansur,  87  Uo.  App^ 
119,  holding,  imder  section  3149,  Bev.  Stat  1899,  where  party  reads 
from  bill  of  exceptions  rather  than  present  witnesses  adverse 
party  may  rebut  without  laying  foundation;  Beno  Mill  Co.  v.  Wes- 
terBeld,  26  Nev.  337,  67  Pac.  062,  60  Pac.  899,  holding  Judge  may 
refuse  to  be  sworn  to  testify  to  contradictory  statements  of  wit- 
ness wbere  no  foundation  laid  for  such  Impeachment. 

SyL  6  (XII,  684).  Testlmoay  of  witnesses  since  deceased  not  im- 
peachable. 

A[^rovsd  In  Raleigh  R.  R.  t.  Bradshaw,  113  Ua.  868,  39  S.  K. 
657,  holding,  under  section  6292.  CIt.  Code,  contradictory  state- 
ments cannot  be  proved  against  witness  unless  foundation  be  laid 
by  calling  attention  to  the  statement;  State  v.  Taylor,  66  8.  C.  360,  34 
S.  B.  043,  holding  Incompetent  evidence  to  Impeach  dying  declara- 
tions of  deceased. 

(XIl,  683).    Miscellaneous. 

Cited  In  Ayers  t.  Polsdorfer,  105  Ped.  740,  holding  objection  that 
one  defendant  only  sues  out  writ  of  error  to  Joint  judgmnit  may 
be  taken  at  any  time  before  Judgment 
166  U.  S.  261-271.    Not  cited. 
166  V.  S.  272-27fl,  39  L.  422,  ANDREWS  T.  SWARTZ. 

Syl.  1  (XII,  G85).    Appeal  not  essential  to  due  process. 

Approved  In  Hall  v.  Johnson,  186  U.  S.  480,  46  L.  1259.  22  Snp. 
Ct.  1143.  reaffirming  rule;  Rutz  v.  Michigan.  163  U.  S.  508,  23  Sop. 
Ot.  302,  47  L.  BOa,  suatolnlng  Mich.  Pub.  Acts  1890,  No.  237,  grant- 
Ine  to  board  of  registration  power  whether  applicant  bad  bee> 
,  previously  validly  registered  without  provision  for  review;  Murphy 
r.  Massachusetts,  ITT  U.  S.  15S,  44  L.  713,  20  Sup.  Ot  640,  sos- 
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talnfng  sentence  of  convlctloa  Impoeed,  under  Mass.  Acta  1851, 
after  rerereaJ  or  fonner  Judgment  on  application  of  conTict  because 
not  according  to  law. 

S7l.  2  (XII,  685).  BepngnancT  to  State  Cosstltiitlon  cannot  war- 
rant habeas  corpus. 

See  notes,  87  Am..  8t  Bep.  201,  202. 
156  n.  S.  277-295,  39  L.  424.  HUDSON  t.  FARKHR. 

Sri.  6  (XII,  685).     Writ  from  Supreme  Court  as  supersedeas. 

Approved  In  U'Enlgbt  v.  United  States,  113  Fed.  452,  holding 
writ  of  error  granted  after  conviction  In  case  not  capital  operates 
as  stay  of  execution;  Ex  parte  Rodler,  182  Col.  41,  S4  Pac.  92, 
holding  sheriff  has  no  right  to  deliver  prisoner  to  warden  of  State 
prison  pending  decision  of  writ  of  error  hy  Federal  Suiveme  Goort. 

Distingntshed  in  New  England  B.  B.  Co.  v.  Hyde,  101  Fed.  399, 
401,  holding  Circuit  Court  of  Appeals  cannot  allow  supersedeas 
where  plaintiff  In  error  has  not  Sled  bond  within  sixty  6ajB  from 
entry  of  Judgment. 

SfL  6  (XII,  685).    Ball  allowable  under  Federal  laws. 

Approved  in  In  re  Ah  Tai.  125  Fed.  797,  holding  district  Judge 
to  whom  appeal  Is  taken  from  commissioner's  deportBtlon  order 
may  admit  Chinese  to  bail;  M'Knight  r.  United  States,  113  Fed. 
4S2,  453,  holding,  under  26  Stat  839,  and  rule  39,  Circuit  Court 
may  and  should  admit  to  ball  pending  writ  of  error  In  case  not 
capital. 

Syl.  7  (XII,  686).    Supreme  Justice  authorized  to  approve  bond. 

Approved  in  Brown   v.  Northwestern  Mut.   Life   Ins,   Co.,   119 
Fed.   160,  holding  «aj  Justice  authorized   to  allow  appeal  may 
approve  appeal  bond  taken  out  under  Rev.  Stat.,  ||  1000,  1012. 
156  D.  8.  299-322,  39  L.  430,  KMERT  v.  MISSOURI. 

Syl.  3  (XII,  686).    State  may  license  selling  of  goods. 

Approved  in  American  Steel,  etc.,  Co.  v.  Speed,  192  U.  S.  520, 
24  Sup.  Ct  3T0,  holding  goods  shipped  tn  from  another  State  are  tax- 
able when  tbey  reach  destination;  Koepke  v.  Hill,  157  Ind.  ITS, 
60  N.  E.  1041,  sustaining  ordinance  prohibiting  opening  of  branch 
stores  for  temporary  purposes  without  procuring  license  specified 
therein;  State  v.  Caldwell,  127  N.  C.  526,  37  S.  E.  139,  holding 
agent  of  foreign  portrait  company  receiving  and  framing  portraits 
and  delivering  orders  previously  properly  taxable  under  city  ordi- 
nance; Saulsbury  v.  State,  43  Tex.  Or.  93,  94,  95,  96,  63  8.  W. 
569,  570,  96  Am.  St  Rep.  ,  holding  agent  of  foreign  manufac- 
turer receiving  buggies  tn  original  packages  and  putting  same  to- 
gether and  delivering  them  properly  convicted  under  Code,  |  112, 
for  peddling  without  license. 
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Syl.  6  (XII,  687).    NondlBcrlmtnatlre  peddler's  tax  1b  valid. 

Approved  in  Kahrer  v.  Stewart.  117  Ga.  »74.  44  S.  E.  856,  npbirid- 
tag  State  tax  upon  sale  ol  meats  shipped  In  from  anotber  State 
and  k^t  for  sale  In  due  coarse  of  Ixade. 

Distinguished  tn  NcHfolk,  etc.,  Ry.  Co.  v.  Sims,  191  U.  8.  448,  24 
Sup.  Ct.  1G3,  holding  unconstitutional  N.  O.  Laws  1901,  p.  116, 
Imposing  license  tax  upon  all  peraone  engaged  In  selling  sewing 
machines  as  applied  to  machine  shipped  in  on  order;  State  v.  Mont- 
gomery, &i  Me.  200,  47  Atl.  166,  holding  imconstltutlonBl  for  dis- 
criminating against  aliens  Laws  1889,  cbap.  298,  proTlding  for 
granting  of  license  to  tiawbers  and  peddlers  wbo  were  citizens  of 
Dnlted  States. 

(XII,  686],     MlBcellaneooB. 

Cited  tn  Racine  Iron  Co.  t.  McCoromons,  111  Ga.  540,  36  8.  B. 
867,  868.  Qpholdlng  Ga.  tax  act  of  1898,  Impoalng  license  tax  upon 
persons  representing  nonresidents  In  making  executory  contracts 
for  sale  of  goods. 
166  U.  S.  322-^28,  39  L.  438,  IN  BE  LEHIGH  ION.,  ETC.,  CD. 

Syl.  1  (XII,  637).  Record  showing  Jorlsdlctlon  sole  question 
lufflcient 

Approved  tn  Bxcelslor  Wooden  Pipe  Co.  v.  Fadflc  Bridge  Co.. 
186  U.  S.  28S.  46  L.  913,  22  Sup.  Ct  682,  holding  recital  In  order 
allowing  appeal  "  from  final  order  and  decree  dismissing  suit  for 
want  of  Jurisdiction,"  eufficlentlj  shows  Jurisdiction  was  in  Issue; 
Huntington  v.  Ijaldley,  176  U.  S.  676,  44  L.  634.  20  Sup.  Ct  029, 
holding  direct  appeal  from  Circuit  Court  may  be  maintained  when 
final  decree  dismissing  bill,  order  allowing  appeal  and  certificate 
show  tbat  Jurisdiction  only  was  In  issue. 

Dlstli^ulsbed  In  Arkansas  v.  Scbllerholz,  179  D.  B.  000,  4S  L. 
337,  21  Sup.  Ct  231,  holding  sufficient  certification  of  Jurisdictional 
questions  not  made  by  order  allowing  appeal  stating  question 
whether  Circuit  Court  had  jurisdiction  to  discharge  agent  of  land 
office  or  whether  it  should  remand. 
166  U.  6.  32S-330,  39  L.  440,  BROWN  v.  WBBSXEB. 

Syl.  1  (XII,  688).    Interest  on  price,  damages  on  warranty. 

Approved  In  United  States  v.  Sheridan,  119  Fed.  237,  boldlng, 
under  Judiciary  act  Federal  Jurisdiction  requires  diverse  cltlien- 
shlp  and  controversy  Involving  $2,000  exclusive  of  interest  and  costs. 
166  U.  S.  330-335,  39  L.  441,  BANK  OF  RONDOUT  v.  SMITH. 

Syl.  1  (XII,  688).    Final  leaves  execution  only. 

'     Approved  in  Nolan  t.  Smith,  137  Cal.  363,  70  Pac  167,  boldlng 

Judgment  for  sureties  of  Justice  of  peace  when  former's  demurrer 

was  sustained  and  plaintiff  declined  to  amend  la  not  final  Judgment 

DlsUnguiahed  In  Hooven,  etc,  Oo.  r.  John  Featberstone's  Sona, 
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111  Fed.  8S,  holding  decree  In  suit  to  enforce  mecbnnlc's  lien,  that 
L-omplalnant  shall  take  nothing  by  its  action.  Is  Bnal  and  appealable. 

S7I.  2  (KIT,  688).  Decree  dlsmisBlng  as  to  one  defendant  not 
nnal. 

Approved  Id  Cannlcbael  t.  Tezarkana,  116  Fed.  847.  holding  order 
dlsmlsalng  detendouts  charged  to  be  Jointly  liable  Is  not  flnaL 
156  U.  a  885-542,  39  L.  443,  CONNBLL  t.  SMILBX. 

S7I.  2  <XII,  SS3).    S^iarate  answers  make  no  separable  salt 

Approved  in  Ohesapeake  &  O.  B.  R.  Go.  v.  Dlzon,  179  D.  S.  138, 
45  L.  126,  21  Sup.  Ct  TO,  holding  action  against  railroad  and  en- 
gineer and  fireman  charging  concurrent  negligence  in  killing  person 
is  Joint;  Fogarty  t.  Soathem  Paa  Co.,  123  Fed.  975,  holding  com- 
plaint by  employee  acalnst  company  and  Indlvldaals  cbarglng  Joint 
negllg^ice  In  operating  freight  car  states  Jobtt  cause  of  acUon; 
Bryce  t.  Southern  Ry.  Co.,  122  Fed.  711,  holding  nnleas  resident 
employees  of  nonresident  company  ore  nnlawfuily  Joined  with  com- 
pany, pUlntitTs  complaint  alleging  Joint  negligence  controls;  Win- 
ston T.  Illinois  Cent  R.  R..  Ill  Ky.  959,  65  S.  W.  15,  holding  rail- 
road aned  Jointly  with  serrants  for  negligence  of  servants,  being 
Jointly  liable  In  Kentucky,  cannot  remove  suit 

Syl.  5  {XII,  688).  Canse  sustained  though  recori  show  no 
separable  controversy. 

Approved  In  WIrgman  v.  Persons,  126  Fed.  4G3.  454,  holding  where 
relief  [ft^yed  was  against  one  defendant  of  diverse  citizenship. 
Joinder  of  nominal  parties  does  not  prevent  removal. 

CXII,  688).    Ulacellaneona. 

Cited  in  Smith  v.  Day,  39  Or.  634,  64  Pac.  813,  holding  where 
cause  as  to  several  Joint  tort  feasors  waa  removed,  and  summons 
upon  another,  resident  of  same  State,  was  delayed  two  years,  stat- 
ute barred  salt  as  to  latter. 
156  n.  8.  342-347,  89  L.  445,  PALMER  v.  CORNING. 

SyL  1  <XII,  68S).    Patent  prima  facie  evidences  patentability. 

Approved  in  American  Sales-Book  Oo.  t.  Bulllvant,  117  Fed.  25S, 
holding  where  writ  of  error  silent,  appellate  court  cannot  assume- 
that  trial  court  failed  to  give  full  force  to  presumption  of  pat- 
entability; CoDSolldated  Rubb^  Tira  Co.  v.  Flnley  Bubber  Tire  Co., 
116  Fed.  632,  sustaining  Grant  patent  No.  G54,67B,  tor  rubber  tire 
wheeL 

15G  D.  8.  847-363.    Not  cited. 
156  D.  S.  8C8-S61.  89  L.  450,  UNITED  STATES  T.  THOMAN. 

Syl.  2  (XII.  688).  '■  May "  in  contradistinction  to  "  shall "  con- 
fers discretion. 

DlsUngulshed  In  Kent  v.  United  States,  113  Fed.  237,  boldlnif 
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vrori  "  mar  "  In  Rev.  Stat.  Oblo,  |  2683,  providing  tbat  conncU 
mar  IeT7  tazei  to  p&7  Interest  on  pubUc  debt  sbould  read  "  sbaU." 

166  U.  8.  361-364,  SQ  L.  4S3,  WALDBON  r.  WALDRON. 

S7L  1  (XII,  889).    BlU  signed  after  term  wltb  consent  valid. 

ApproTed  hi  Reliable  Incubator,  etc.,  Co.  v.  Stahl,  102  Fed.  593, 
holding  part7  presenting  bill  of  exception  for  signature  after  term 
mnst  sbo-w  distinct  statement  sbowlag  ady^ve  partr's  consent 

SyL  6  (XII,  690).  Prejudicial  argnment  beyond  evidence  war- 
rants reversal. 

Dlstlngulsbed  In  Watson  v.  Southern,  etc.,  Co.,  39  Or.  486.  65  Pac, 
986,  holding  mleconduct  of  comiBel  deemed  waived  where  other 
party  does  not  object  thereto  nntll  motion  for  new  trial;  Boyd  t. 
Portland  Dlectrlc  Co.,  37  Or.  G71,  62  Pac.  879,  holding  errors  as- 
Blgned  for  comments  made  by  counsel  will  not  be  consM^ed  on 
appeal  where  remarks  were  not  Id  record  and  Jory  cbarged  to  con- 
sider record  only. 

(XII,  689).    Miscellaneous. 

Cited  In  Throckmorton  v.  Holt  180  n.  8.  567,  45  L.  671,  21  Sup. 
Ot  480,  holding  insufficient  withdrawal  of  evidence  of  opinions  of 
witnesses  as  to  genuineness  of  handwrttlDg. 
156  V.  S.  385,  386.    Not  cited. 
158  D.  8.  386.  387,  39  L.  461,  ILLINOIS  CENT.  R.  E.  y,  BROWN. 

Syl.  1  (XII.  690).    Judgment  remanding  cause  not  final. 

Approved  In  Cincinnati  St  Ry.  Co.  v.  Snell,  17ft  U.  S.  388,  45 
L.  240,  21  Sup.  Ct  206,  boldlng  reversal  for  error  In  overruling 
motion  for  change  of  venue  Is  not  floal;  Cole  v.  Garland,  107  Fed. 
761,  holding,  under  act  18S7,  order  of  Circuit  Court  remanding  to 
State  court  not  reviewable  by  appeal  or  error. 
150  U.  S.  387-391.  Not  cited. 
156  D.  S.  391-400,  39  L.  464,   MATHER  v.  RILLSTON. 

Syl.  1  (XII,  690).  Dangerous  occupation  requires  all  reaaonab]» 
precautions. 

Approved  In  Paauhau  Sugar  Plantation  Co.  v.  Palapala,  127  Fed^ 
926.  holding  sugar  plantation  company  liable  for  injury  of  plalntltT 
caused  by  negligence  of  wlnchman  In  lowering  of  load  of  sugar 
without  signal:  Simpson's  Patent  Dry  Dock  Co.  t.  Atlantic,  etc., 
SS.  Co.,  108  Fed.  425,  holding  owner  of  dock  must  afford  dock  ot 
sufficient  size  to  accotnmodate  vessel  and  reasonable  care  in  docking 
same;  Whitney  v.  New  York,  etc.,  B.  R.  Co.,  102  Fed.  852,  hold- 
ing quesllon  whether  car  wav  fixed  with  safe-guard  appliances 
available  to  defendant  should  be  left  to  jury;  Grace,  etc-,  Co.  r. 
Kenn(?dy.  99  Fed.  G$2,  holding  mnster  liable  for  failure  to  fumisb 
safe  place  to  work  where  employee  was  thrown  from  post  by  team 
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nmnlng  Into  gay  rope  attached  to  post;  Curtis  v.  McNolr,  173  Mo. 
283,  73  S.  W.  170,  holding  defendant  liable  for  Injnry  to  seiram 
caused  bj  moltea  Iros  thrown  from  blast  furnace,  screen  to  prevent 
same  not  having  been  replaced;  Myrberg  t.  Baltimore,  etc.,  R.  R.. 
25  Wash.  371,  05  Fac.  &41,  auBtalnlng  denial  of  'nonsuit  against 
plaintiff  Injured  by  explosion  of  dynamite  allowed  to  remain  ex- 
posed to  weather  for  two  mouths;  dissenting  opinion  In  Ellpatrick 
r.  Choctaw,  etc.,  R.  B.  Co.,  121  Fed.  14,  16,  majority  holding  use 
of  uublocked  frogs  In  freight  yard  Is  not  negligence  though  brake- 
men  are  liable  to  catch  feet  therein;  dissenting  opinion  In  King  v. 
Morgan,  109  Fed.  4S1,  majority  holding  Intelligent  and  experienced 
miner  asaumes  risk  In  use  of  tamping  bar  In  blasting  In  mine.  See 
noted,  87  Am.  SL  Rep.  fift),  663,  668. 

DlstiDgtilBbed  In  Volk  v.  B.  I.  SturteTant  Co.,  IM  Fed.  2711, 
holding  employee  Injured  while  sweeping  bottom  of  elevator  shaft, 
his  accustomed  work,  assumed  risk  of  car  falling. 

SyL  2  (XII,  691).    liaster  not  warning  servant  is  liable. 

Approved  In  Seattle  v.  Edge  Moor  Bridge  Works,  100  Fed.  234, 
tatridlng  bridge  company  liable  for  death  of  workman  caused  by 
faJllug  of  structure  due  to  tnaufflclent  bracing;  Cincinnati,  etc., 
R.  R.  Co.  V.  Gray,  101  Fed.  628,  holding  receiver  of  road  liable  for 
Injury  from  new  switch  where  employee  was  not  Informed  of 
workings  thereof;  Welch  v.  Bath  Iron  Works,  98  Me.  369,  57  Atl. 
91,  holding  defendant  liable  for  Injuries  received  by  plalntlll  In 
dynamite  exxtlosloa  where  defendant  did  not  Inform  plaintiff  of 
means  of  avoiding  danger;  Nlckle  v.  Columbia,  etc.,  Co.,  9S  Mo.  App. 
231,  68  S.  W.  966.  holding  paper-mill  company  liable  to  rag  sorter  for 
Illnesa  engendered  by  presence  of  hospital  rags  saturated  with 
blood  and  containing  decayed  flesh.  -See  note,  87  Am.  St  Bep.  6TT. 


SyL  1  (XII,  691).    Right  to  enforce  equitable  snbrogaUon. 

Approved  In  Fourth  Nat  Bank  v.  Albaugh.  188  U.  S.  7ST,  23 
£up.  Ct.  451,  47  L.  676,  holding  appellants  claiming  as  assignee  of 
person  claiming  under  Instrument  allowing  latter  to  pay  himself 
from  certain  papers  have  only  rights  of  latter. 
166  U.  S.  420-432,  39  L.  478,  BATCHELOR  v.  UNITED  STATES. 

SyL  2  (XII,  691).    Indictment  must  sufficiently  describe  offense. 

Approved  In  United  States  v.  M'Clure,  107  Fed.  278,  holding, 
under  Bev.  Stat,  |  1024,  Indictment  Is  good  if  substance  Is  there, 
regardless  of  form;  Breese  v.  United  States,  106  Fed.  688,  holding 
Indictment  und»  national  banking  taws  for  embezzlement  need  not 
specify  amount  each  of  moneys,  funds,  and  credits  misapplied; 
Jewett  V.  United  States,  100  Fed.  837,  sustaining  Indictment  under 
Rev.  Stat,  I  6209,  charging  accused  with  unlawfully,  fraudulently 
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anA  wllUallT  mlBapplTlDK  and  conTerting  to  own  nw  fundi  of 
bsDk;  dlasentlng  oplalon  In  Bleger  t.  United  States,  107  Fed.  934. 
majority  holding  sufficient  Indictment  nnder  Ber.  Stat,  I  S20B, 
cbargltiK  bonlc  officer  wltb  wlUfnl  misapplication  by  means  of  dls- 
conntlnr  note. 
156  U.  S.  432^63,  89  L.  481,  COFFIN  v.  UNITED  STATBS. 

Sfl.  2  (XII,  692).  Indictment  need  not  state  parttealars  of  In- 
citing. 

Approved  hi  Sofleld  t.  State,  61  Nebr.  601,  86  N.  W.  841,  hold- 
ing, In  prosecution  for  practlciag  medicine  without  license,  connty 
attorney  need  not  name  persona  treated  where  they  are  unknown. 

SyL  G  (XII,  092).  Avennent  that  matter  Is  nnknown  presiiined 
true. 

Approved  in  Foerster  v.  United  States,  116  Fed.  862,  opboldlng 
charge  In  Indictment  that  defendant  sold  liquor  to  Fonca  Indians 
to  grand  Jury  unknown;  Jewett  t.  United  States.  100  Fed.  8ST, 
snatalDlng  Indictment  tor  misapplying  bank  funds  under  Bev.  Stat., 
I  5200,  which  conversion  was  alleged  as  done  by  meona  unknown 
to  grand  Jury. 

8yl.  6  (XII,  692).    Freaumptlon  of  Innocence,  Instrumeut  of  proof. 

Approved  In  Mullen  v.  United  States,  106  Fed.  804,  holding.  In 
criminal  case  where  no  evidence  offered  of  accused's  previous  good 
character,  such  Is  presumed  and  upon  request  Jury  should  t>e  so 
Instructed. 

Syl.  7  (XII,  692),    Refusal  to  charge  as  to  presumption  reversible. 

Distinguished  In  State  v.  Kennedy,  154  Mo.  288,  288.  55  B.  W. 
209.  300,  holding  refusal  to  Instruct  as  to  presumption  of  Innocence 
after  full  charge  as  to  proof  beyond  reasonable  doubt  Is  not  re- 
versible error. 

SyL  9  (XII,  693).    Charge  that  burden  shirts  to  accused  erroneous. 

Approved  In  Melton  v.  United  States,  120  Fed.  50S,  heading  er- 
roneous charge  Jury  to  sssume  that  letter  was  caused  to  be  mailed 
by  defcmdauta  unless  there  was  evidence  to  remove  such  presumi>- 

tlOD. 

Syl.  10  (XII,  eaS).    Bnterlng  actual  transaction  Is  not  false  entry. 

Approved  In  United  States  r.  Tonng,  128  Fed.  115,  holding  entry 
of  false  check  as  cash  Item  by  cashier  though  check  known  to  be 
false  Is  not  false  ^itry. 

(XII,  602).     Miscellaneous. 

Cited  In  Breese  v.  United  States,  106  Fed.  6S8,  sustaining  Indict- 
ment under  national  banking  laws  for  embezzlement  following 
words  of  statute  without  stating  amount  (tf  mtmey,  credits  and 
funds  mlsaiq)lled. 
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156  U.  8.  464-16&,  39  L.  4S4,  BANNON  v.  tTNTTED  STATES. 

S7L  4  (XII,  e&3).    Infamous  pnntsbment  does  not  make  felony. 

Approved  in  Hume  t.  Untted  States,  118  Fed.  698,  holding  oIIenBe 
of  ualng  maSla  to  defraud  nnder  Bev.  Stat.,  1  S480,  Is  not  made  a 
felony;  Consldlne  t.  United  States,  112  Fed.  844,  345,  holding  break- 
lug  Into  post-office  made  punishable  by  fine  and  Imprisonment  under 
Rer.  Stat.,  1  6470,  is  not  felony;  Palmer  t.  C  R.,  etc.,  Ry.,  112  Iowa, 
446,  8S  N.  W.  767,  holding  selling  liquor  without  license,  thongh  a 
penitentiary  ofTense  under  Rev,  Stat,  H  5639,  S944,  la  not  felony. 
156  D.  B.  470-478.  39  1-.  «7,  BELL  SILVER,  ETC..  MIN.  CO.  t. 
FIRST  NAT.  BANK. 

SyL  2  (XII,  694).    Sale  notice  In  language  of  deed  sufficient. 

See  92  Am.  St  Hep.  674,  note. 

Dlstlngnished  In  Peoples'  Sav.  Bank  v.  Wunderlich,  178  Haas.  467, 
SO  N.  E.  low,  holding  where  advertleement  and  notice  of  fore- 
closure sale  included  property  released  from  mortgage,  sale  Is  de- 
fective. 

ByL  4  (XII,  604).    Uortgagor  may  confer  power  of  tale. 

Approved  In  Etna  Coal,  etc..  Go.  r.  Uarting  Iron,  etc.,  Co.,  127 
Fed.  36,  sustaining,  under  Ohio  statute,  power  of  sale  without  ap- 
praisement contained  in  corporate  deed  of  trust;  Muth  v.  Goddard. 
28  Mont  2K,  72  Pac.  628,  holding,  under  Clv.  Code.  |  3821,  and 
Code  OlT,  Proc,  I  1293,  attorney  hi  fact  may  execute  trust  deed  of 
grantor's  property  with  valid  power  of  sale. 

Distinguished  in  Brown  v.  Bryan,  6  Idaho,  18,  61  Pac.  1001, 
holding,  under  Idaho  statutes,  trustee  deed  securing  certain  debt 
payable  at  certain  time  is  mortgage  and  cannot  be  foreclosed  under 
power  of  sale  contained  therein. 

156   V.    S.   478-485,   89  L.   602,   ST.    LODIS.    ETC.,    RY.   CO.    v. 
MISSOURI. 

Syl.  4  (XII,  694).    Appointing  receiver,  no  deprivation  of  property. 

Sco  72  Am.  St  Rep.  77,  note. 
156  U.  S.  4SS-4&4,  39  L.  505,  LINDSAX  V.  FIRST  NAT.  BANE. 

SyL  1  (XII,  691).    Suit  against  State  assessment.  In  equity. 

Distinguished  In  Adams  v.  Shirk,  117  Fed.  80T,  holding  lessor  or 
his  grantee  accepting  rents  may  hold  assignee  of  lessee  asBumlug 
terms  of  lease,  although  assignment  made  without  lessor's  consent 
as  required  In  lease;  Adams  v.  Shirk,  104  Fed.  61,  holding  obJecUon 
that  cause  is  cognizable  only  in  equity  cannot  be  made  for  flret 
time  on  motion  tn  arrest 

Syl.  2  (XII,  694).  Federal  equity  Jurisdiction  Independent  of 
State  law. 

Approved  in  Highland  Boy  Gold  Min.  Co.  v.  Strickley,  116  Fed. 
£54,  holding  equitable  defenses  not  admissible  In  ejectment  suit  In 
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Federal  court:  HIU  t.  Northern,  etc.,  Ry.  Co.,  113  Fed.  &I7,  holfl- 
iDs  Rev.  Stat,  1  914,  for  cooformtng  Federal  to  State  practice,  wae 
not  desIgDcd  to  aboUah  In  Federal  courts  dtstlnctloa  between  lav 
and  equity;  Daniel  t.  Felt,  100  Fed.  728,  boldlag  section  914,  D.  8. 
Rev.  Stat.,  does  not  antliorlEe  legal  and  equitable  r«nedlea  to  be 
blended  In  one  suit 

DIstlngulabcd  In  Jonea  t.  Mutual  Fidelity  Co.,  123  Fed.  618,  hold- 
ing equity  will  enforce  remedy  of  19  DeL  Laws,  chap.  181,  au- 
thorizing appointment  of  receiver  for  Insolvent  corporations. 
156  U.  8.  49*-501,  39  L.  608,  CABR  v.  TIFB. 

Syl.  2  (XII,  694).    Affidavits  may  show  Jurisdictional  amount. 

Approved  In  Robinson  v.  Suburban  Brick  Co.,  127  Fed.  806,  hold- 
ing bill  need  not  state  amount  in  controversy  where  record  w  evl- 
deni^e  on  hearing  as  to  Jurisdictioa  disclose  Jurisdictional  amount. 

Distinguished  In  Greene  County  Bank  v.  J.  H,  Teasdale  Com. 
Co..  112  Fed.  803,  holding,  In  action  for  recovery  of  money,  amoun* 
of  damages  claimed  determines  amount  In  controversy,  unless 
claimed  in  bad  faith. 

Syl.  4  (XII,  69C).     Objection  that  receiver  acted  made  below. 

Approved  In  I«urence  v.  Potter,  22  Wash.  49,  00  Pac.  153,  hold- 
ing objection  that  decision  of  case  of  abandonment  was  left  v> 
register  and  receiver  not  Jurisdictional  and  waived  by  failure  to 
make  on  appeal  to  department 

Syl.  5  (XU,  695).    Department's  decision  on  facta  li  flnaL 

Approved  in  O'Connor  r.  Gertgeos,  85  Minn.  498,  89  N.  W.  872. 
holding  question  whether  patentee,  plaintiff's  grantor,  was  bona 
fide  purchase  is  question  of  fact  for  land  department 

(XII,  694).    Miscellaneous. 

Cited  In  Peoples'  TeL,  etc.,  Co.  v.  East  Tennessee  TeL  Go.,  103 
Fed.  216,  holding  court  will  not  dismiss  on  appeal  on  objection  first 
made  there  of  insufSclency  of  amount  involved  where  bill  claims 
93,000  damages  from  trespass. 

166  U.  S.  502-^lT,  39  L.  511,  NATIONAL  CASH  REGISTER  CO.  v. 
BOSTON  CASH,  ETC.,  CO. 

Syl.  2  (XII,  695).     Analogous  but  Improved  device  patentable. 

Disttnguisbed  in  Plumb  v.  New  Tork,  etc.,  R.  R.  Ca,  97  Fed.  648, 
holding  void  for  lack  of  novelty  McKenna  pateot  No.  348,289,  for 
tube  air-brake  attachment 

SyL  3  (XII,  605).  Machine  with  similar  underlying  principles  In- 
Q-lnges. 

Approved  in  F.  O.  Austin  Mfg.  Co.  v.  American  Well  Works,  ISU 
?ed.  78.  holding  Chapman  patent  No.  382,689,  for  well-boring  ap- 
paratus, valid  and  infringed. 
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Syi.  4  (Xn,  eSS).    No.  271363,  for  cash  reglBter,  Is  valid. 

Approved  In  Natlonsl  Cash  Beglst^  Oo.  v.  Navy  Casti  ReKtster 
Co.,  W  red.  666.  holding  valid  and  Infringed   Bitty  and  Blrcli 
patNit  No.  27136B,  for  caah  reglater. 
1D6  U.  8.  B18-62e;  89  L^  617,  GODLET  v.  MOBNINO  NEWS. 

87I.  2  (XII,  696).    GonBtractlve  aeirlce  conOned  to  Jurisdiction. 

Approved  la  Waters  v.  Central  Trust  Co.,  126  Fed.  471,  holding 
reqneat  for  extension  of  time  to  plead  on  filing  of  petition  for  re- 
moval does  not  constitute  waiver  of  objection  to  JnrtsdieUon;  MUlan 
V.  Mutual  Reswve,  etc.,  Assn.,  103  Fed.  768,  holdhig  foreign  In- 
Burance  companr  having  withdrawn  from  State  service  cannot 
be  had  upon  agents  under  State  statute;  McCord  Lumber  Co.  t. 
Doyle,  97  Fed.  23,  holding,  under  Minnesota  law,  foreign  cor^ 
pmitioa  contracting  liability  and  then  withdrawing  from  State 
before  suit  Is  liable  to  personal  Judgment  on  service  on  president; 
Oommonwealth,  etc.,  Ins.  Co.  v.  Hayden,  61  Nebr.  416,  83  N.  W. 
.  444,  holdUm  court  having  Jorlsdlction  of  Insolvent  corporation  to 
wind  up  affairs  cannot  render  personal  Judgment  against  nonserved, 
nonappearing  stockholder;  Paper  Co.  v.  Shyer,  108  Tenn.  464,  67 
8.  W.  860,  holding  unconstitutional  Shannon's  Code,  |  S29H,  so  far 
as  providing  for  deficiency  Judgment  against  nonswved,  nonappear- 
ing nonresident. 

8yL  S  (XII,  696).    Service  on  officer  temporarily  present  Invalid. 

Approved, In  Conley  v.  Mathles<m  Alkali  Works,  180  U.  S.  410, 
411,  23  Sup!  Ct  729,  730,  47  L.  1116.  holding  service  on  resident 
directors  of  fwelgn  corporation  which  has  ceased  to  operate  within 
State  Is  Insufficient,  affirming  llO  Fed.  730;  In  re  Grossmayer,  177 
V.  S.  60.  44  L.  666,  20  Sup.  Gt  S38,  holding  Circuit  Court  cannot 
«iter  Judgment  against  defendants,  partners,  without  service  on 
them;  Central  Grain  &  L.  Excb.  v.  Board  of  Trade,  125  Fed.  467, 
holding  service  upon  agent  Is  not  service  upon  foreign  corporation 
unless  corpcffatlon  Is  operating  In  State;  Frawley  v.  Pennsylvania 
Casualty  Co.,  124  Fed.  263,  holding  collection  of  single  renewal 
premium  of  foreign  Insurance  company  does  not  render  agent  agent 
of  company  for  service  In  State;  Cady  v.  Associated  Co1o>nles,  119 
Fed.  424,  holding  constructive  service  under  State  law  canuot  con- 
fer Jurisdiction  on  corporation  not  operating  in  State;  Ellsworth 
Trust  Co.  V.  Parramore,  108  Fed.  QOS.  holding  service  In  Illinois  on 
agent  of  Iowa  corporation  with  headquarters  In  Iowa,  confers  no 
Jurisdiction  upon  Federal  court  sitting  in  Florida;  Eldred  v.  Ameri- 
can Pslace-Car  Co.,  105  Fed.  456,  holding  no  Jurisdiction  over 
foreign  c(»^ratlon  not  operating  within  State  conferred  by  service 
upon  one  who  was  director  two  years  before;  Doe  v,  Springfield 
Boiler  &  Mfg.  Co.,  104  Fed.  688,  holding  broker  making  occasional 
sales  of  foreign  manufacturing  company's  machinery  but  not  ap- 
Vo!.  m  — 3Q 
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pointed  agent  cannot  receive  aer?1ce  for  corporatloD  wltbln  CaL 
Code  ClT.  Proc,  I  411;  Eldred  v.  American  Palace-Car  Co.,  103  Fed. 
211,  holding  Jnrfedlctlon  of  nonreeldeut  defendant  not  acquired  by 
device  on  resident  dlrecttH'  where  property  not  alleged  to  lie  In 
district;  Balya  U&rket  Co.  t.  Armonr  &  Co.,  102  Fed.  532.  holding 
eenrlce  iii>on  agent  of  partnership  confers  no  Jurisdiction  over  in- 
dividual partners!  Bwann  v.  Uutnal  Reserve  Fand  Life  Assn.,  100 
Fed.  925,  9S8,  holding  no  Jurisdiction  of  foreign  Insurance  compaaj' 
-coiUTerred  by  serrice  on  Insurance  commissioner  after  revocation 
by  State  oC  rights  to  operate  therein;  Abbeville  Bl.  Co.  v.  Western 
El.  Co.,  61  8.  a  375,  89  8.  B.  664,  sostainlng  Jurisdiction  obtained 
nnder  Code  dv.  Proc.,  I  lis,  by  service  on  traveling  agent  of  non- 
resident corporation  having  no  resident  agent,  place  of  bnalness  or 
property  therein.    Bee  S6  Am.  St  Rep.  912,  note. 

Disthignlsbed  In  R«IUy  v.  Philadelphia  &  R.  Ry.  Co.,  109  Fed. 
S51,  holding  service  upon  director  found  within  district  charged 
with  no  corporate  business  Is  not  sufficient  under  general  law; 
Meyer  v.  Pennsylvania,  etc.,  Ins.  Co.,  108  Fed.  170,  sustaining  ser-  . 
vice  on  resident  director  of  corporation  doing  buslneas  within  the 
State;  Puater  v.  Parker  Mercantile  Co.,  04  N.  J.  Bq.  600,  55  AU. 
817,  denying  motion  to  set  aside  service  of  subpcena  made  on  presi- 
dent of  defendant,  a  foreign  corporation,  while  In  Slate  oa  private 
business. 

SyL  6  (XII,  696).    Removal  petition  governed  by  State  limitation. 

Approved  In  Fidelity,  etc.,  Co.  v.  Hubbard,  117  Fed.  S52,  hold- 
ing, under  Va.  Code,  |  3280,  petition  for  removal  filed  after  entry 
of  Judgment  nisi  for  want  of  appearance  Is  too  late;  Head  v.  Sel- 
leek,  110  Fed.  786,  787,  holding  time  for  removal  of  cause  expires 
at  opening  of  court  on  day  after  return  day  of  the  writ;  Winkler 
V.  Chicago,  etc.,  Ry.  Co.,  108  Fed,  307,  holding  petition  for  removal 
must  be  filed  in  State  court  before  trial  of  Issue  of  law  on  demurrer 
for  want  of  facts. 

Syl.  7  (XII,  696).    Appearance  for  removal  not  waiver  of  service. 

Approved  in  Conley  v.  Matbleson  Alkali  Works,  190  D.  3.  411, 
28  Sup.  Ct  730,  47  L.  1115,  holding  Insufficient  advice  on  resident 
directors  of  foreign  corporation  no  longer  operating  within  State; 
Louden  Macb.  Co,  v.  American,  etc.,  Iron  Co.,  127  Fed.  1010,  hold- 
ing appearance  in  State  court  to  plead  that  defendant  was  not 
within  State  does  not  give  State  Jurisdiction;  Calderbead  v.  Down- 
lug,  103  Fed.  30,  holding  appearance  to  attack  validity  of  attach- 
ment ngalnst  blm  Individually  by  one  sued  as  Individual  and  as 
partner  does  not  affect  removal  by  partnership;  Ralya  Market  Co. 
V.  Armour  &  Co.,  102  Fed.  533,  holding  appearance  of  defendant  In 
suit  against  partnership  la  not  appearance  of  Individual  partners. 
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Sfl.  8  (Xn,  697).    Removal  no  admission  as  to  merits. 

Approved  In  ShBrke:^  v.  Indiana,  D.  £  W.  By.  Co.,  186  D.  S.  4T», 
46  L.  1266,  22  Sop.  Ct  941,  reaffirming  rule;  Corbltt  v.  Farmers' 
Bank,  1X4  Fed.  603.  holding  removal  of  cause  does  not  deprive 
defendant  of  right  to  move  for  abatement  of  attachment  by  whlcb 
court  acquired  Jurisdiction. 

DlstlngnlBbed  In  Empire  Uln.  Co.  v.  Propeller,  etc.,  Co.,  106 
Fed.  903,  boldlng  defendant  filing  removal  petition  waives  privilege 
of  trial  tn  court  of  bis  district 

(XII,  696).     Miscellaneous. 

Cited  In  Moredock  v.  Klrby,  118  Fed.  183,  18S,  holding  Invalid 
aa  to  actions  In  personam  Ky.  Civ.  Code  Prac.,  ^  61,  providing  for 
s^vlco  on  resident  ag^it  of  nonresidents. 
106  D.  S.  627-S36,  89  L.  02O,  EVER8  v.  WATSON. 


Approved  In  Watson  v.  Bonfilg,  116  Fed.  160,  holding  on  collateral 
attack  Jurisdiction  of  Federal  court  is  presumed. 

Syl.  3  (XII,  697).    Want  of  Jurisdiction  not  available  collaterally. 

Approved  In  New  Orleans  v.  Fisher,  ISO  U.  S.  196,  45  L.  492,  21 
Sup.  Ct.  352,  boldlng  Circuit  Court's  Judgment  as  to  competency  of 
plaintiff's  assignors  to  sue,  and  as  to  diversity  of  citizenship,  can- 
not be  Imi^eacbed  collaterally  or  on  creditor's  bilL 

SyL  4  (XII,  697).    Judicial  sale  not  annulled  after  four  years. 

Approved  In  Callvada  Colonization  Co.  v.  Hays,  119  Fed.  20», 
boldlag  delay  of  six  years  defeats  suit  to  cancel  stock  certificates. 
156  O.  8.  537-644,  39  L.  624,  ARD  v.  BRANDON. 

Syl.  2  (XU,  698).    Wrongful  rejection  of  appUcBtlon  not  fatal. 

Approved  In  Poner  v.  Sla,  24  Mont  250,  61  Pac.  470,  holding 
defendant  claiming  under  relocation  of  alleged  forfeited  mining 
claim  must  establish  such  forfeiture  and  own  right  to  claim. 

SyL  3  (XII,*698).    Law  favors  bona  flde  settlers. 

Approved  In  Oregon,  etc..  R.  R.  v.  Dnited  States,  189  U.  S.  114, 
23  Sup.  Ct  620.  47  L.  731,  sustaining  claim  of  bona  Qde  settler 
on  Indemnity  lands  previously  occupying  land  with  Inteutlon  to 
perfect  title  upon  survey;  Nelson  v.  Northern  Pac.  Ry.  Co.,  188 
D,  S.  123,  23  Sup.  Ct  30T,  47  L.  412,  holding  entryman  bona  flde 
occupying  Indemnity  lands  after  withdrawal  order,  but  before 
definite  location,  is  entitled  to  complete  title;  Holmes  v.  United 
States,  118  Fed.  998,  holding  bona  fide  settler  on  uusurveyed  pub- 
lic lands  is  within  protection  of  exception  In  president's  proclama- 
tion of  December  20,  1802,  reserving  forest  lands;  Uanley  v.  Tow, 
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1X0  Fed.  248,  holding  In  contest  between  pnrchaur  from  company 
«nd  prior  settler  on  anearned  railroad  land  onder  section  B,  act  18BT, 
prior  aettler  Is  preferred. 

DlBtlngulBtied  in  Tarper  t.  Madsen.  178  V.  S.  220.  44  I..  1045, 
SO  Blip.  Ct.  8G0,  holding  mie  favoring  settlers  does  not  apply  to  one 
coming  In  after  abandonment  of  claim  and  endeavoring  to  dis- 
possess railroad  from  Its  grant 
1B6  U.  S.  S44r^[4S,  SO  L.  027,  MADDOX  t.  BURNHAM. 

SyL  1  (XII,  698).    Occupation,  before  18S0,  gave  no  right 

Approved  In  United  States  v.  Holmes,  INI  Fed.  46,  holding  settle- 
ntent  on  lands  withdrawn  from  entry  and  settlement  not  within 
protection  of  exception  In  proclamation  of  1892;  Springer  v.  Clopath, 
26  Nev.  106,  65  Pac.  806,  holding  mere  occupancy  of  landa  when 
same  was  listed  to  State  as  unappropriated  by  act  June  16,  1880, 
gave  no  title  against  porcbaser  from  State;  Northern  Pac.  Ry.  v. 
Nelson,  22  Wash.  636,  SI  Pac.  706.  holding  mere  occupatlaD  of  land 
b^ore  withdrawal  not  within  protection  of  act  18S0,  providing 
fliat  rights  of  homesteaders  should  relate  to  time  of  settlement. 

Dlstlngnlshed  In  Nelson  v.  Northern  Pac.  Ry.  Oo.,  ISS  U.  S.  131, 
1S2,  23  Snp.  Ot  310,  47  L.  410,  holding  person  occupying  indemnity 
lands  In  good  faith  after  withdrawal  order  In  general  location  but 
before  definite  location  will  be  protected;  Holmea  v.  United  States. 
118  Fed.  998,  holding  bona  fide  occupancy  and  improvement  of 
nnaurveyed  public  land  within  protection  of  exception  of  forest 
reservation  proclamation  December  20,  1802. 
166  U.  S.  648-661,  89  L,  628,  WOOD  v.  REACH. 

SyL  1  (XII,  698).    Occnpylng  withdrawn  lands  gives  no  rights. 

Approved  In  United  States  t.  Holmes,  106  Fed.  45.  holding  settle- 
ment on  lands  withdrawn  from  entry  not  within  protection  of  es- 
ceptlcHi  In  proclamation  December,  1892;  Northern  Pacific  Ry.  v. 
Nelson,  22  Wash.  530,  61  Pac.  706,  holdlDg,  under  act  1S80,  provla- 
big  that  rights  of  homesteaders  ebould  relate  to  time  of  settlement, 
mere  occupation  before  withdrawal  of  such  lands  gave  no  rights: 
dissenting  opinion  in  Hewitt  v.  Schultz,  180  U.  S.  1^,  46  L.  473,  21 
Sup.  Ct.  316,  majority  following  laud  department's  construction 
that  Northern  Pacific  grant  of  1S64  did  not  authorize  witbdrawnl 
of  Indemnity  lands  on  approval  of  definite  location. 

Distinguished  in  Kelson  v.  NorthCTn  Pac.  By,  Co.,  188  U,  S. 
181,  132,  28  Sup.  Ct  310,  47  L.  416,  holding  person  occupying  In- 
demnity lands  In  good  faith  after  withdrawal  order  on  general 
location  but  before  definite  location  will  be  protected;  Holmes  v. 
United  States,  118  Fed,  998,  holding  bona  fide  occupancy  of  unsnr- 
veyed  public  land  within  protection  of  exception  In  forest  reser- 
vation proclamation  of  Decemb^  20,  1892. 
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1B6  V.  B.  6S2-ST4,  39  U  B30,  UNITED  8TATBB  T.  BBBDAN  FIBB 
ABM8  Ca 

SjL  1  (XII,  SD9).    New  combination  does  not  InMiige  old. 

Approved  In  Dave;  Plgglns  Mach.  Co.  t.  Isaac  Pront7,  etc.  Co.. 
JOT  Fed.  610,  holding  Davej  patent  No.  660,434,  for  pegging  machine 
wltta  reduced  bom  tip,  not  Infringed  by  machine  cnttlng  aa  wdl 
aa  driving  p^c*- 

StL  2  (XII,  699).    Patent  infringement  not  Jnatldable  hi  Oonrt  of, 


^^iprored  In  BoMell  r.  United  States,  182  U.  B.  880,  4B  L.  121B, 
Zt  Snp.  Ct  901,  holding  Oonrt  Of  Claims  has  so  Jurisdiction  of  snlt 
agatnat  United  States  for  damagea  for  Infringement  ol  gon  patent, 
no  Implied  contract  existing. 

87I.  3  (XII,  006).  Use  ol  patent  promising  compensation  Implies 
contract 

^^iprored  In  United  States  v.  lijiiah,  188  U.  S.  484,  23  Snp.  Ct 
SS4,  47  L.  648,  holding  Olrcnlt  Court  has  Jnrisdlctlon  of  snlt  lor 
damages  for  deetmctlon  of  rice  plantation  dne  to  goremment  Im- 
provements In  Savannah  river;  Doole7  v.  United  States,  182  U.  S. 
229,  46  L.  lOSO,  21  8np.  Ot  766,  holding  Court  of  Claims  has  Jnris- 
dlcUon  of  action  to  recover  dntlea  lUegallr  exacted  onder  protest 
on  Imports  from  New  Tork  Into  Porto  Blco;  United  States  v.  Mor- 
gan, 99  Fed.  678,  holding  claim  for  salvage  tor  saving  government 
lightship  Is  within  Jurisdiction  of  Circuit  Court  as  Court  of  Claims. 
168  U.  8.  674-677,  39  L.  587,  COBINNB  MILL  CANAL,  STa,  CO.  V. 
JOHNSON. 

Byt  1  (Xn,  80B).    Claimant  must  show  land  not  excepted. 

Approved  In  Waggoner  v.  Dodson,  08  Tex.  421,  7S  S.  W.  B18, 
holding  deed  reciting  prior  deed  to  same  loud  which  deed  was  pre- 
snmablj  lost  gave  notice  to  grantee  that  grantor  had  no  title. 
166  U.  8.  6n-6S0,  30  L.  S38,  PIITeBCBO,  BTO.,  GOAL  OO.  v. 


87I.  2  (Xn,  890).    Coal  from  another  State  Is  taxable. 

Approved  In  Diamond  Match  Co.  v.  Ontonagon,  188  U.  B.  98,  23 
Sup.  Ct  270,  47  L.  398,  boldlng  logs  floated  to  a  boom,  there  awaiting 
shipment  by  rail,  are  subject  to  State  taxation;  Anatin  v.  Tennessee, 
170  U.  8.  353,  46  L.  230,  21  Sup.  Ct  186,  upholding  Tenn.  Laws 
1807,  chap.  30,  prohibiting  Importation  or  sale  of  cigarettes  or 
cigarette  papers. 

Dlstlngnlahed  in  Keller  ▼■  Bhoads,  188  U.  8.  6,  23  Sup.  Ot  261, 
47  L,  662,  holding  flock  of  sheep  being  driven  across  Wyoming  from 
Utah  to  Nebraska  is  subject  of  Interstate  commerce  and  not  taxable 
by  State. 
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CXII,  699).     MtBcellaneonB. 

Olted  In  Loterj  Case,  188  U.  8.  351,  28  Sup.  Ct  32S,  47  L.  499, 
holding  carriage  of  lotter;  tlcketa  between  States  bj  express  car- 
rier iB  Interstate  commerce. 
166  V.  a.  Ci90-e01.    Not  cited. 
156  n.  S.  601-604,  39  L.  549,  8ALTON8TALL  t.  WIEBUSCH. 

S7L  1  (XII,  700).    Ordlnar7  meaning  of  words  prevalle. 

Approved  In  United  States  t.  NordUnger,  121  Fed.  693.  holding 
term  "fruits  preserved  In  sugar,"  In  tariff  act  1883,  used  In  or- 
dinary sense  where  evidence  falls  to  show  clearlr  accepted  trade 
meaning. 
166  V.  S.  604-611,  39  L.  SSO,  GRIMM  t.  UNITED  STATEJS. 

S7I.  3  (XII,  701).    Indictment  need  not  describe  obscene  papers. 

Approved  In  De  Gignac  v.  United  States,  113  Fed.  201,  sustain- 
ing Indictment  under  section  3893,  Rev.  StaL,  setting  forth  printed 
circular  sent  throngh  the  malls  advertising  "views"  for  "Quarto- 
scope." 

S7I.  4  (XII,  701).    Conviction  based  on  decoy  letter. 

Approved  tn  In  re  Wellcome,  23  Mont  472,  59  Pac.  463,  holding 
admissible  and  worthy  of  belief  In  disbarment  proceedings  evi- 
dence obtained  by  members  of  bar  acting  as  detectives;  People  v. 
Krlvltaky,  168  N.  Y.  186,  61  N.  B.  176,  holding  fact  that  act  of 
count^feltlng  trademark  was  based  upon  Inducement  from  owner'a 
agent  and  paid  for  with  owner's  money  Is  no  defense.  See  72  Am. 
8L  Hep.  TOI,  note. 
156  U.  S.  611-618.    Not  dted. 

ATLANTIC,    ETC., 

Syl.  4  (XII,  702).    Inches  Is  matter  of  inequity. 

Approved  In  Karl  v.  Van  Natta.  29  Intl.  App.  514,  64  N.  E.  90G, 
holding  delay  In  bringing  suit  to  reform  deed  for  mistake  In  descrip- 
tloa  of  land  will  not  defeat  recovery  where  no  rights  Intervene  and 
defendant  not  Injured. 
156  U.  8.  649-667,  39  L.  667.  ST.  LOUIS,  ETC.,  BY.  v.  GILL. 

SyL  1  (XII,  702).    KxemptlonB  follow  property  only  when  directed. 

Approved  In  Matthews  v.  Board  of  Corporation  Comrs.,  97  Fed. 
403,  holding  N.  C.  act  1890,  empowering  railroad  commission  to 
flx  rates,  repeals  pro  tanto  corporation  charters  giving  companies 
sucb  power;  Chicago  Min.  Traction  Co.  v.  Chicago,  190  III.  S33,  534, 
536,  65  N.  E.  466,  466,  holding  corporation  empowered  to  lease  lines 
of  street  railroads,  leasing  roads  entitled  to  Hx  rates  took  them 
subject  to  city's  power  to  supervise  charges. 
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S7L  2  (XQ,  702).    Remedy  for  unreasonable  rates  la  In  eQUftf. 

Approved  In  Ban  Diego  Laud,  etc,  Co.  t.  Jasper,  110  Fed.  713, 
(udding  anpervlsors  charged  bj  Cal.  atatnte  1885  with  fixing  maxi- 
mum wattt  rates  represent  public  In  suit  to  test  validity  of 
rates;  HaT^hlU  Gaslight  Go.  t.  Barker,  109  Fed.  697,  holding 
Federal  court  of  equity  has  Jurisdiction  of  suit  by  gas  company 
against  gas  commission  to  enforce  statutory  ratea  alleged  to  be 
unreasoDablc. 

Syl.  8  (XII,  702).    Earnings  of  whole  line  test  reasonableness. 

Approved  In  Chicago  Union  Traction  Go.  v.  Ghlcago,  199  111.  64T, 

65  N.  E.  493,  holding  Insufficient  evidence  of  unreasonableness  of 
street-car  rates  where  no  proof  of  earnings  of  entire  line  was  pre-  . 
sented. 

SyL  4  (XII,  70S).  Rate  destroying  property  value  Is  unconstitu- 
tional. 

Approved  In  Cottlng  v.  Godard,  183  D.  S.  85,  88,  46  L.  99,  100, 
22  Sup.  Ct  33,  34,  holding  Invalid  Kan.  act  March  3,  1887,  regu- 
lating charges  to  be  made  by  a  stockyard  corporation,  not  applying 
same  to  smaller  yards;  Wilson  v,  Perrault,  6  Idaho,  182,  54  Pnc  618, 
holding  unconstitutional  Sees.  Laws  1897,  p.  52,  attempting  to  Rs 
reasonable  maximum  rate  for  use  of  water;  Carson  v.  Brocton,  17& 
Mass.  246,  53  N.  E.  2,  holding  ordinance,  under  pretense  of  fixing 
eqnltatile  rates,  fixing  rate  which  amounts  to  confiscation  of  prop- 
erty would  afford  ground  for  Judicial  Interference;  State  v.  Earle, 

66  S.  C.  20s,  44  8.  E.  784,  holding  petitioner  has  a  right  to  offer 
testimony  showing  nnreasonablenese  of  ordinance  requiring  rail- 
roads to  station  flagman  at  all  crossings. 

Syl.  6  (XII,  702).    Courts  cannot  establish  railroad  rates. 

Approved  in  Chicago,  Milwaukee,  etc.,  Hy.  v.  Tompkins,  176  U.  S. 
173,  44  K  420,  20  Sup.  CL  338,  holding  court  must  determine  the 
reasonableness  of  rates  prescribed  by  State  legislature;  Louisville, 
etc.,  R.  R.  Co.  V.  M'Cbord,  103  Fed.  220,  holding  unconstltutloonl 
Ky.  act  March  10,  1900,  giving  railroad  commission  power  to  hear 
and  determine  cases  Involving  reasonableness  of  rates  and  to  fix 
.reasonable  rates;  Western  Union  Tel.  Go.  v.  Myatt,  08  Fed.  343, 
357,  holding  unconstitutional  Kan.  act  JaUuaiy  3,  1899,  creating 
couirt  of  visitation  with  power  to  fix  and  enforce  schedule  of  rates; 
State  V.  Asaodated  Press.  169  Mo.  *48,  60  S.  W.  102,  holding  man- 
damus will  not  issue  to  compel  oews-gatherlng  corporation  to 
fumlsb  news  to  relator  on  same  terms  as  other  newspapers. 

SyL  6  (XII,  702).  Unreasonableness  of  rate  defense  for  over- 
charging. 

Approved  In  Abem  v.  Newton  &  B.  St  By.  Co.,  105  Fed.  703, 
lioldlng  statute  open  to  objection  of  unreasonably  reducing  rates 
is  uncoDStltntlonal. 
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S7l>  1  (XII,  70S).    New  corporation 'h  exemptlona  mast  be  directed. 

Approved  tn  Matthews  v.  Board  of  Corporation  Comra.,  97  Fed. 
408.  4(M,  boldlne  N.  C.  act  1899,  empowertng  railroad  commtaslon  to 
fix  rates,  repeala,  pro  tanto,  corporation  charters  giving  companlea 
rate-flxlng  power;  Adams  t,  Ballroad,  77  Mlsa  256,  24  Bo.  200, 
boldlns  charter  grantlog  to  consolidated  companr  all  rights  and 
prlTlleges  but  omitting  "  Immimitles "  of  conBtttnents,  give*  no 
tax  exemption:  dissenting  opinion  In  Minor  v.  Erie  R.  R.,  171  N.  T. 
B7S,  64  N.  B.  4S7,  majority  npholdlng  mileage-book  act  of  18DS,  aa 
to  new  corporatloni  succeeding  to  rights  of  old  corporatloD,  having 
right  to  charge  speclfled  rare. 
106  n.  B.  874-680.  Not  dted. 
166  n.  S.  680-692.  89  L.  67S,  DAVIE33  v.  WAKBLES. 

Sfl.  6  (XII,  704).    Equity  acts  where  legal  remedy  doubtfuL 

Approved  In  Hunter  v.  RcAblos,  117  Fed.  923,  holding  eqult; 
has  Jurisdiction  of  salt  for  accounting  by  former  treasurer  of  cor- 
poration and  to  charge  a  bank  as  trustee  of  the  funds;  SuUlvao 
Timber  Co.  v.  Mobile,  110  Fed.  198,  holding  city  Is  estopped  to 
destroy  property  rights  In  wliarveg  erected  over  city's  submerged 
lands  under  Implied  license,  where  city  long  regulated  and  taxed 
such  structures;  Brooks  v.  Laurent;  98  Fed.  85S,  holding  married 
woman  Joining  with  husband  In  bill  for  relief  based  on  lease  of  prop- 
erty cannot  thereafter  claim  lease  void  In  execution;  Vaughn  v. 
Strickland,  108  Qa.  661,  84  8.  E.  192,  holding  where  JusUce  from 
another  district  presided  after  objection  to  the  Justices  of  the 
court  but  without  objection  as  to  him,  party  losing  cannot  question 
his  rights  to  preside. 

JByL  7  (XII,  704).  Party  successfully  taking  certain  position, 
estopped. 

Approved  In  The  New  Tork,  113  Fed.  811,  holding  claimant  giving 
claimant's  bond  to  secure  release  of  vessel  cannot  deny  that  bond 
staads  for  vessel  In  case  of  success  of  libelant's  suit  to  enforce 
Uen;  Savings,  etc.,  Co.  v.  Bear  Valley  Irr.  Co.,  112  Fed.  704,  sus- 
taining exceptions  to  snswer  setting  up  contracts  and  certificates 
as  basis  of  right,  which  contracts  defendant  In  his  cross-bltl  claims 
are  null;  Sullivan  Timber  Co.  v.  Mobile,  110  Fed.  198.  lioldlng 
equity  bas  Jurisdiction  of  suit  to  protect  right  of  landowner  in 
wharves  erected  over  submerged  lands  of  city  under  Implied  license; 
Howard  v.  State,  116  Ga.  253,  41  8.  B.  658,  holding  accused  can- 
not complain  of  Instructions  handed  to  court  by  counsel  for  de- 
fense snd  given  at  his  request;  Weston  v.  Ralston,  48  W.  Ya.  187. 
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Se  8.  B.  4fi3,  boldlng  porcbaser  of  land  from  vendor  who  In  pn- 
TlonB  lolt  bj  d^  had  admitted  In  plea  tbat  sacb  land  bad  been 
dedicated  as  itreet  cannot  deny  dedication;  dlsaratlng  opinion  In 
Freer  v.  DaTls,  G2  W.  Va.  Id,  48  S.  E.  171,  majority  boldlng  party 
plaintiff  In  bill  to  aettle  title  and  boundary  of  land  la  not  estopped 
to  deny  on  appeal  tbat  conrt  bad  Jurisdiction. 

DlatinKulBbed  In  Oakland  Sngar  Mill  Co.  r.'Fred  V.  Wolf  Ck)., 
lis  Fed.  248,  holding  angar  mill  operator  aned  for  price  of  ma< 
chines  iriaced  therein  cannot  after  time  of  inspection  baa  elapsed 
and  suit  bronght  set  up  new  defects  In  machinery;  Hall  t.  Mc- 
Nally,  23  Utah,  611,  6S  Pac  72S.  h<4dtng  grantee,  nnder  deed  In 
escrow  after  determlnatloii  of  delivery  In  bla  faror,  not  estopped 
to  assert  title  to  fund  In  depoaltary'a  hands  retained  because  of 
dlaputed  ownerablp;  Hast  t.  Sallroad,  S2  W.  Ta.  408,  44  B.  B. 
168,  holding  railroad  claiming  In  action  lor  taking  prop«ty  for 
road  that  it  had  dedicated  street  In  iteu  of  rights  of  way  not  es- 
topped from  denying  dedication  In  subaeqnsnt  action. 


ByL  1  CSll,  TM).    Bond  iBSue  not  conclaalre  of  compliance. 

Approved  In  Bdworda  r.  Bates  County,  117  Fed.  68S,  636,  hold- 
ing redtals  In  county  bonds  that  same  were  fssned  by  virtue  of 
act  of  g^ieral  assembly  and  authorized  by  popular  vote  as  required 
do  Dot  prevent  showing  noncompliance  with  law. 

SyL  6  (XII,  706).    County  estopped  after  seventeen  years. 

Distinguished  In  Clarke  v,  Northampton,  lOD  Fed.  314,  holding 
municipality  paying  interest  on  bonds  for  twenty  years  may  plead 
tbelr  Illegality  where  laane  was  void  for  failure  to  use  words  of 
•tatuta  la  petition  to  count;  Judge. 
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167  n.  8.  1-48,  80  L.  601,  BATE  BEFBIGBRATINQ  OO.  T.  SULZ- 
BBBGEB. 

Syl.  2  (XII,  706).    SUtate  maat  be  glveo  effect  Intraded. 

Approved  In  M'Dermon  t.  Sontbem  Pbc.  Co.,  122  Fed.  67S,  holding 
Uo.  Ber.  Stat  1899,  |  2876,  abollBtalng  rellow-serrant  rule  and 
preventing  contracts  limiting  Uabtlit;,  does  not  apply  to  contract 
of  Pnllman  porter;  dlBsentlng  opinion  In  Ogden  City  v.  Weber  Co., 
26  Ctab,  137,  72  Pac  436,  majority  bolding  Bev.  Stat.  1S9S,  1  511, 
requiring  connty  boards  to  provide  Tor  Indigent  poor  of  county, 
extended  to  paupers  who  bappen  to  come  Into  county. 

Syl.  S  (XII,  706).    Contemporary  executive  conatrnctlon  welgbty. 

Distinguished  In  Falrbank  v.  United  States,  181  U.  S.  311,  45  L. 
S74,  21  Sup.  Ot  659,  holding  contemporary  cimstructlon  entitled 
to  no  force  where  statute  is  plain. 

Syl.  4  (XII,  706>.  Justice  and  convenience  In  statutory  con- 
struction. 

Approved  In  Knowlton  t.  Moore,  173  U.  8.  77,  44  L.  984,  20  Sup. 
Ct  761,  applying  to  legacy  tax  of  war  revenue  act  1898  the  rule 
that  unreasonable  constmctloii  will  not  be  given  to  statnte  Is  rea- 
sonable one  available. 

SyL  7  (XII,  706).    American  patent  expiring  with  foreign. 

Approved  in  In  re  Wolf,  122  Fed.  133,  holding  transaction 
whereby  creditor  Ignorant  of  insolvency  receives  full  payment 
within  four  mont^  of  bankruptcy  and  furnishes  morr-  goods  is  not 
one  receiving  preference. 

Distinguished  In  Hobbs  v.  Beach,  180  U.  S.  3a<l  4!!  L.  S&l.  21 
Bnp.  Ct  41fi,  holding  where  foreign  patent  was  not  obtained  by 
American  patentee  or  by  his  consent  American  patent  does  not  ex- 
pire at  same  date. 
167  n.  8.  46-60,  30  L.  614,  PBOST  T.  WENIEL 

SyL  1  (XII,  706).    Repeals  by  Implication  not  favored. 

Approved  in  United  SUtes  v.  Lee  Ten  Tal,  185  U.  S.  222,  46  Zi. 
883,  22  Sup.  Ct  633,  holding  Chinese  treaty  of  18»4  did  not  by 
failure  to  provide  mettiod  of  procedure  In  deportation  cases  abro- 
gate that  eetabllshed  by  act  May  6,  1882,  1  12;  Croasdale  v.  Davis. 
8  Kan.  App.  192,  68  Pac  668,  holding  act  amending  prior  act  In 
some  parUcnlara  omitting  portions  of  former,  cannot  aSect  such 
[670J 
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omitted  porUoiu;  AngUBta  National  Bank  t.  Beard,  100  Va.  701. 
42  S.  E.  898,  boldlng  married  woman's  act  1900,  ^vtng  freedom 
of  contract  does  not  ImpUedlf  repeal  Code,  |  2502.  wltb  which 
It  Is  not  Inconsistent. 

Syl.  3  (XII,  707).    Act  18S0  opened  lands  of  reservation. 

Approved  In  United  States  v.  Blendaur,   128  Fed.  913,   holding 
lands  of  Indian  reeerration  made  snbject  to  sale  after  removal 
of  Indians  and  extension  of  homestead  laws  ore  part  of  public 
domain  wltbln  forest  reserve  act. 
167  V.  S.  eO-72,  39  L.  620.  THE  LUDVIG  HOLBERG. 

Bjl.  2  (XII,  707).    Steamer  need  not  stop  on  first  signal. 

Approved  in  Dunton  v.  Allen  SS.  Co..  118  Fed.  G92,  holding  where 
steamer  In  fog  slowed  ap  on  bearing  schooner's  fog  signal  and 
both  vessels  were  properl]'  manned  collision  was  accidental;  Dun- 
ton  T.  Allen  Line  SS.  Co.,  115  Fed.  ^1.  holding  steamer  sot  at 
faalt  for  merely  slowing  down  on  bearing  Qrst  signal  where  proxim- 
ity did  not  Indicate  immediate  danger. 

Syl.  7  (XII,  707).    Vessel  at  fault  cannot  shift  blame. 

Approved  Id  The  Phillip  Mlnch,  128  Fed.  Ci83,  holding  where  gross 
negligence  of  vessel  Is  established  such  vessel  must  show  distinctly 
that  colliding  barge  was  at  fault;  Mitchell  Transp.  Co.  v.  Green, 
120  Fed.  60.  holding  vessel  clearly  at  fault  has  burden  of  proving 
fault  of  other  vessels;  The  Northern  Queen,  117  Fed.  914,  holding 
where  fault  Is  established  against  one  vessel  doubt  as  to  otber 
vessels  Is  resolved  In  their  favor;  The  Livingstone,  113  Fed.  881. 
holding  where  fault  of  one  vessel  as  established  would  have  caused 
collision  any  reasonable  doubt  as  to  management  of  other  vessel 
Is  resolved  In  Its  favor;  llie  Columbia,  109  Fed.  6ti7,  holding  ves- 
sel whose  fault  was  sufficient  to  cause  collision  cannot  excuse 
herself  by  raising  doubt' as  to  management  of  other  vessel;  The 
Minnie,  100  Fed.  131,  holding  tug  at  fault  for  collision  with  an- 
chored steamer. 
167  D.  S.  72-M,  89  L.  624.  BALTIMORE,  ETC..  R.  R.  v.  MACKEI. 

SyL  2  (XII,  708).    Ignorance  of  machinery  defect  not  negligence. 

Approved  In  Patton  v.  Texas  ft  F.  R.  R.  Co..  170  U.  S.  604. 4G  L.  3BS, 
21  Sup.  Ct  278,  holding  locomotive  fireman  cleaning  engine  at  end  of  ' 
trip  instead  of  awaiting  Inspection  cannot  recover  for  Injury  due  to 
defective  step;  New  Orleans,  etc.,  R.  B.  Co.  t.  Clements,  100  Fed. 
422.  holding  nonobservance  by  night  foreman  In  switch  yards  that 
brake  wheel  was  loose  causing  fail  and  Injury  was  not  negligence. 

Syl.  6  (XII,  708).    Railway  must  Inspect  foreign  cars. 

Approved  In  St  Louis,  etc.,  R.  R.  Co.  v.  Brown,  87  Ark.  307.  64 
S,  W.  869,  holding  company's  duty  to  Inspect  cars  extends  to  for- 
eign cars  In  transit;  Anderson  v.  Erie  B.  B.  Co.,  68  N.  J.  L.  649. 
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M  AtL  831,  boldlng  companj  on  recelvlns  car  must  make  Inspec- 
tion sufficient  to  disclose  defects  ordlnarUr  discernible;  Baton  v. 
New  ToTk,  etc,  R.  R^  163  N.  X.  394,  79  Am.  8L  Rep.  601,  57  N. 
El  610,  holding  company  owes  employees  Inspection  of  torelfrn  as 
well  as  domestic  cars  and  Inspector  Is  not  fellow  servant;  dissent- 
ing opinion  In  McGulre  t.  BeU  TeL  Co„  187  N.  Y.  221,  60  N.  H. 
488,  majority  holding  company  using  pedes  of  another  company 
must  have  same  Inspected. 

8yL  7  (XII,  70%.    General  exception  to  charge  Is  InsufflclenL 

Approved  In  Seaman  v.  Mining  Go.,  28  Utah,  147,  6S  Fac  632, 
boldlnf  Insufficient  exception  to  Instruction  In  gross  by  mere  refer- 
ence to  number  of  paragraph. 

Syl.  8  (ZII,  708).    Jury  may  consider  deceased's  earning  capacity. 

Approved  in  Hnnt  r.  Conner,  26  Ind.  App.  B4,  SB  N.  B.  54,  hold- 
ing to  action,  under  Indiana  statutes,  for  death  of  employee  evi- 
dence of  condition  of  deceased's  children  Is  admissible.    Bee  8S  Am. 
&t  Rep.  840,  note. 
167  U.  S.  94-134.    Not  cited. 
157  V.  8.  124-147,  30  L.  644,  THB  CALEDONIA. 

Syl.  1  (XII,  70Q).  Shlpown^s  contract  Impliedly  warrants  sea- 
worthiness. 

Approved  In  The  Sontbwark,  191  U.  S.  6,  24  8np.  Ot  2,  holding' 
furnishing  of  safe  refr^ceratlng  apparatus  for  transportation  of 
dressed  beef  cargo  Is  part  of  obligation  to  fumlsb  seaworthy  ves- 
sel nnder  Harter  act;  Nord-Deutcber  Lloyd  v.  President,  etc,  Ins. 
Co.,  110  Fed.  424,  holding  lighter  which  overturned  In  clear  weather 
due  to  water  entering  through  poorly  calked  seams  must  be 
deemed  unseaworthy  at  beginning  of  voyage;  Insurance  Co.  of 
North  America  v.  North  German  Lloyd  Ca,  106  Fed.  9T6,  holding, 
under  Harter  act  February  13,  1896,  as  before,  ovoer  must  show 
that  ship  was  seaworthy  when  voyage  began. 

Syl.  3  (XII,  710).  Shipowner  cannot  limit  liability  for  unsea- 
worthlnesB. 

Approved  In  The  Aggi,  107  Fed.  802,  holding  Harts  act  does 
not  relieve  from  unseaworthiness  at  commencement  of  voyage,  but 
only  applies  to  nnseaworthlnesB  subsequently  arising;  The  Mani- 
toba, 104  Fed.  154,  holding  shlpowns  cannot  escape  liability  for 
failure  to  close  port  or  maintain  watch  thereon  by  the  exemption 
ot  Harter  act 

(XII,  709).    Miscellaneous. 

Cited  In  The  Arctic  Bird,  109  Fed.  174,  holding  vrrltten  contract 
for  shipment  of  goods  cannot  be  changed  by  subsequmt  bill  ot 
lading  where  such  changes  were  not  brought  to  sblpp^s  notice. 
157  V.  a.  148-163.    Not  cited. 
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1B7  U.  S.  16S,  164,  39  L.  654,  NEIL  T.  PENNSYLVANIA  CO. 

S7L  1  (XII,  710).  Bemoval  petltloa  cannot  snpply  cltlzenablp 
olleeation. 

Approved  la  Dluet  t.  Delavaii,  117  Fed.  978,  taoldlnfc  sufBclmt 
allegation  In  removal  petition  tbat  petitioner  "  was  and  Is  resident 
of  city  of  Otilcago,  State  of  IlUnala;"  Gree  t.  Heaaton,  1B4  Ind. 
120,  66  N.  El.  SS,  bolding  remoTal  petition  stating  diverse  residence 
of  pardea  U  Inanfficlent;  Thompson  v.  Southern  By.,  130  N.  C. 
1^  41  a.  E.  10,  holding  remoTal  petition  tUtlng  that  petitioner 
la  corporation  organized  nnder  Virginia  law,  but  not  stating  that 
It  la  nonresident  of  Horth  Carolina,  Is  Inanfflcloit 
167  V.  B.  IM-iaO,  38  L.  664,  BBUTTELL  T.  MAGONB. 

S7I.  2  (XII,  710).    Parties  aaklng  for  charge  are  bound  thereby. 

Approved  In  United  SUtea  r.  Bishop,  125  Fed.  183,  holding  where 
parties  reqneat  peremptory  InitractlonB  for  them  they  are  eatopped 
to  question  vradlct  save  tor  error  in  law  or  Insufficiency  of  evi- 
dence; Bradley  Timber  Co.  v.  White,  121  Fed,  7S4,  holding  where 
both  parties  request  direction  pf  verdict,  the  verdict  as  directed 
where  supported  by  evidence  will  not  be  reversed;  Bank  v.  Hayes, 
etc.,  64  Ohio  St  101,  S9  N,  B.  89S,  holding  where  each  party  re- 
qneata  direction  of  verdict  for  him  both  ate  concluded  by  the  ver- 
dict as  directed. 

167  n.  S.  lSO-168,  38  L.  667,  FRISBIB  r.  UNITED  STATES. 

ByL  3  (XII,  711).    Indorsement  Is  no  part  of  charge. 

Approved  In  dlssentlDg  opinion  In  State  v.  HcBroom,  127  N.  C. 
687,  37  S.  E.  196,  majority  ordering  arrest  of  Judgment  where  In- 
-    dlctment  far  perjury  was  not  Indorsed  by  grand  Jury  as  true  bill. 

Distinguished  in  State  v.  UcBroom,  127  N.  C.  632,  37  S.  B.  104, 
holding  Judgment  will  be  arrested  where  Indictment  was  not  In- 
dorsed as  "  true  bllL" 

Syl.  6  (XII,  711).    Freedom  of  contract  limited  by  public  policy. 

Approved  In  Patterson  v.  Bark  Eudora,  100  D.  S.  174,  23  Sup.  Ct. 
822,  47  Li.  1006,  npholding  act  December  21,  1S98.  I  24,  prohibiting 
prepayment  to  any  seaman  of  wages  in  advance. 

SyL  7  (XII,  711),    Congress  gianta  or  withholds  pensions  at  will. 

Approved  in  In  re  Opinion  of  Jnaticea,  ITo  Mass.  BOI,  67  N.  E. 
676,  holding  State  Legislature  has  power  when  public  policy  de- 
mands to  appropriate  money  rslsed  by  taxation  to  pay  widow  or 
representative  of  public  officer  dying  In  office. 

8yL  10  (XII,  711).    Tbat  excess  Is  unknown  should  be  alleged. 

Approved  In  Foerster  v.  United  SUtes,  116  Fed.  862,  upholding 
Indictment  tor  selling  liquors  "to  divers  Indiana  to  grand  Jurors 
imknown,"  Indians  of  the  Ponca  tribe  of  Indians;  Jewett  v.  United 
States,    100    Wei.    837,    upbolding    indictment,    under    Rev.    Stat, 
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I  6209,  for  pnnlehment  of  natloiial  bank  officer  willfully  mlsapplj- 
Ing  assets,  cbargtDg  wlllf ol  conversion  by  means  unknown  to  Jury. 
Syl.  13  <XII,  712).    Indictment  — Against  "form  of  statute"  on- 
neceBsery. 

Approved  la  Sblver  t.  State,  41  Fla.  636,  27  So.  38,  holding,  under 
Rev.  Stat,  |  2S93.  providing  that  Indictments  sball  not  be  qaaebed 
for  defects  In  form,  omlssloa  of  formal  concIuBlon  of  Indictment 
Is  not  fatal;  State  v.  Mlnford,  S4  N.  J.  K  622,  46  Atl.  818,  holding 
iDdlctment  omitting  formal  conclusion  required  by  the  Constitution 
may  be  amended  to  conform  thereto. 
167  V.  8.  168-183,  39  L.  660,  SHIELDS  v.  COLEMAN. 
SyL  1  (XII,  712).  Word  "  certify  "  unnecessary  in  allowing  appeaL 
Approved  In  Arkansas  v.  Schlierholz,  179  U.  S.  600,  601,  46  L. 
837,  21  Snp.  Ct  231,  holding  Federal  question  not  sufficiently  pre- 
sented In  order  allowing  appeal  stating  question  whether  District 
Court  had  Jurisdiction  to  discharge  land  officer  or  whether  It  should 
remand;  Huntington  v.  Laldley,  176  D.  B.  676,  44  L.  634,  20  Sup. 
Ct  62&,  holding  Supreme  Court  has  Jurisdiction  of  direct  appeal 
from  Circuit  Court  where  decree  order  allowing  same,  and  certifi- 
cate, show  only  question  decided  was  that  of  Jurisdiction. 
Syl.  3  (XII,  712).    Allowance  "  solely  on  Jurisdiction  "  Is  sufficient 
Approved  In  Fllhlol  t.  Torney,  194  D.  S.  357,  24  Sup.  Ct  , 

holding  no  sufficient  certiflcatlon  of  Jurisdiction  warranting  direct 
appeal  is  made  where  assignment  Is  directed  to  Jurisdiction,  and 
merits  and  petition  prays  reversal;  Bscelsior  Wooden  Pipe  Co.  v. 
Pacific  Bridge  Co.,  185  U.  S.  285.  46  L.  913.  22  Sup.  Ct.  682,  holding 
order  allowing  appeal  "  from  the  final  order  and  decree  dismissing 
said  suit  tar  want  of  Jurisdiction  "  shows  that  Jurisdiction  was  In 

Syl.  8  (XII.  712).    Federal  court  cannot  oust  State  receiver. 

Approved  In  Carling  v.  Seymour  Lumber  Co.,  113  Fed.  489, 
holding  appointment  and  possession  of  State  receiver  appointed 
in  foreclosure  proceedings,  under  Ga.  Code,  i  2770,  will  not 
be  questioned  by  another  court;  Phelps  v.  Mutual  Reserve,  etc., 
Assn.,  112  Fed.  465,  boldlng  Federal  court  will  not  enjoin  receiver 
from  acting  under  appointment  by  State  court  Qrst  acquiring  Juris- 
diction of  subject-matter;  In  re  Eodl.  99  Fed.  916,  holding  constable 
seizing  under  process  from  State  court  property  peaceably  acquired 
by  trustee  in  bankruptcy  will  be  ordered  to  restore  same  forth- 
with; Colston  V.  Southern  Home,  etc..  Assn.,  99  Fed.  311.  holding 
Federal  court  will  not  entertain  Jurisdiction  of  suit  by  stockholders 
for  appointment  of  receiver  where  suit  for  same  purpose  Is  pend- 
ing in  State  court;  Mlshswaka  Mfg.  Co.  v.  Powell,  98  Uo.  App.  540, 
72  8.  W.  725,  boldlDg  after  appointment  of  trustee  in  bankruptcy 
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District  Court's  JnriBdlctlon  Is  exclusive  and  sbeilll  cannot  take 
pn^erty  undw  writ  of  replevin  from  State  court 

DlBtlngrulabed  In  LouisvlUe  Trust  Co.  t.  Knott,  191  U.  S.  236. 
24  Sup.  Ot  123,  holding  question  vrhether  Federal  court  will  ad- 
minister estate  after  suit  begun  In  State  court  Is  not  Jurisdictional 
question  warranting  direct  appeal  under  Judiciary  act  ISQl,  i  G; 
Knott  r.  flhrenJng  Post  Co.,  124  Fed.  3B2,  353,  holding  suit  in  State 
conrt  tot  Insjpectlon  of  corporate  books  does  not  require  Federal 
coart  first  acquiring  Jnrlsdlctlou  of  res  to  surrender  to  subsequent 
State  receiver;  Hale  v.  Coffin,  114  Fed.  DTS,  holding  where  admin- 
istration itf  estate  In  State  Probate  Conrt  has  been  completed 
and  property  left  Its  control  Federal  court  has  jurisdiction  of  suit 
by  creditor  of  deceased;  In  re  Macon  Sash,  Door,  etc.,  Co.,  112 
Fed,  334,  holding  comity  cannot  Impart  validity  to  order  appoint- 
ing receiver  onder  Insolvency  proceedings  fn  State  court  where 
snch  Is  null  and  void;  First  Nat  Bank  <r.  Boutlng,  7  Idaho,  33,  34, 
59  Pac.  1106,  denying  motion  for  rehearing  to  receiver  who  had 
no  personal  Interest  In  ord^  from  which  appeal  was  sought 

(XII,  712).     Miscellaneous. 

Cited  In  Atlantic  Trust  Co.  v.  Dana,  12S  Fed.  221,  holding  decree 

against  receiver  Intervening  In  foreclosure  suit  as  directed  In  order 

of  appointment  binds  all  parties  to  suit  In  which  he  was  appointed. 

157  V.  S.  183-187,  39  D.  666.  SEEBBRGBR  v.  WRIGHT,  ETC., 

MFG.  CO. 

8yL  2  (XII,  713).    Known  fixed  percentage  of  Impurities  deducted. 

Distinguished  In  United  States  v.  Reld,  120  Fed.  243,   holding 
Imported  currants  In  casks  are  dutiable  under  paragraph  264,  act 
18B7,  as  "  Currants,  Zante  or  other,"  with  no  deduction  for  Im- 
purities. 
1B7  U.  S.  187-1B5,  39  L.  667,  STOKES  v.  UNITED  STATES. 

8yL  1  (Xir,  713).    Essentials  of  Indictment  for  conspiracy. 

Approved  In  United  States  t.  Clark,  121  Fed.  191,  holding  de- 
fective Indictment  charging  defendants  with  falsely  pretending  to 
be  prepared  to  give  Instruction  by  mail,  without  alleging  that 
malls  would  be  so  used;  Stewart  v.  United  States,  119  Fed.  94, 
holding  Insufficient  Indictment  alleging  scheme  to  defraud  show- 
ing mailing  of  letter  long  after  recipient  bad  wagered  bis  money 
under  the  scheme;  Harman  v.  United  States,  116  Fed.  350,  holding 
scheme  to  extort  money  on  threat  of  publishing  charging  plain- 
tiff with  commission  of  crimes  is  scheme  to  defraud  within  Rev. 
Stat,  I  5180;  United  States  v.  Post,  113  Fed.  853,  holding  Insuffi- 
cient Indictment  charging  defendant  with  devising  scheme  to 
defraud  by  pretending  to  cure  diseases  by  mental  science,  with- 
out disproving  defendant's  power;  Mllby  t.  United  States,  109  Fed. 
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610,  612,  643,  taoldfns  fjunffldent  Indictment,  noder  Ber.  Stat, 
I  M80,  for  devlBlng  Bcheme  to  defrand,  setting  forth  defendant 
offer  to  sell  coanterfelt  mooe;,  wltliont  charging  Intent  to  retain 
coanterfdt. 

Distinguished  In  United  States  t.  Ryan,  123  Fed.  635,  holding 
correspondence  between  parties  to  conspiracy  with  reference  thereto 
constltotes  no  offense  under  Ber.  Stat.,  1  MSO. 

S7I.  4  (XII,  TlS).  Disputed  handwriting  compared  with  docu 
ments  in  suit. 

DistlngnlBhed  la  Wlthaup  t.  United  States,  127  Fed.  B3S,  holding 
erroneoas  admission  on  question  of  handwrlttng  lo  forgery  case 
pepers  signed  by  defendant  in  other  cases,  but  not  otherwise  rele- 
vant to  case  at  bar;  nnlverslty  of  lUinota  t.  Spalding,  71  N.  H. 
186,  Dl  Atl.  732,  holding  genuine  signatures  of  defendant  attacbed 
to  papers  otherwise  IrreleTaot  are  admissible  to  prore  genuineness 
of  bis  signature. 

(XII,  713).    MlsceUaoeons. 

Cited  In  Lehman  t.  United  States,  127  Fed.  47,  holding  where 
objection  to  repugnant  aTermenta  of  Indlctmeot  not  taken  by  de- 
murro:,  motion  to  quaab  or  by  exceptions,  detects  are  cured  by 
rerdlct 
157  U.  S.  1K>-198,  89  L.  670,  UORGAN  v.  POTTHR. 

Byl.  1  (XII,  T18.)  Guardian's  antborlty  limited  to  State  OC  ap- 
pointment 

See  notes,  88  Am.  BL  Bep.  271,  272,  273. 
U7  n.  8.  198-201,  39  L.  671,  MI€HQIS  v.  OLMSTBUD. 

SyL  1  (XII,  718).  Plaintiff  Cannot  deny  InadmlsslblUty  of  erl- 
dence  preTlonsiy  excluded. 

Approved  in  The  New  York,  113  Fed.  811,  holding  claimant  glT- 
tng  claimant's  bond  for  release  of  vessel  pursuant  to  order  of  court 
setting  aside  sale  for  fraud  cannot  deny  that  such  bond  stands  for 
vessel  unaffected  by  sale. 

Distinguished  in  Hart  v.  Railroad,  52  W.  Va.  408,  44  8.  B.  159, 
holding  evidence  of  dedication  of  street  offered  by  company  in  prior 
suit  for  taking  plaintiff's  land  does  not  estop  it  from  denying  such 
dedication  In  a  subsequent  suit 
1G7  U.  S.  201-209,  39  L.  672,  MEXICAN  NAT.  R.  R.  v.  DAVIDSON. 

SyL  2  (XII,  714).    Assignee's  suits  under  Acts  1SS7  and  1789. 

Approved  In  North  American,  etc.,  Co.  v.  Morrison,  178  U.  S. 
,269,  44  L.  1064.  20  Sup.  Ct  872,  holding  plaintiff  cannot  add  to 
own  claim  for  Jurisdictional  amount  claims  asalfrned  t>y  persona 
whose  citizenship  does  not  appear;  Hoadley  t.  Day,  128  Fed.  303, 
holding  init  to  foreclose  trust  deeds  securing  notes  with  other  In- 
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cldental  relief  la  suit  to  collect  money  due  od  notes  wttMD  Jndl- 
daiT  act  1887;  Smith'  v.  Packard,  98  Fed.  79T,  holding  IlllnolB 
■tatnte  ^vlng  plaintiff  In  attachment  rlgtat  to  sue  on  forthcoming 
bond  doea  not  make  him  an  aselgnee  within  Federal  Judiciary  act. 

SjL  8  (XII,  714).    Act  18S7  restricts  Federal  Jurisdiction. 

Approved  in  Oolnmbia  Wire  Co.  v.  Boyce,  101  Fed.  174,  hold- 
ing act  Jnne  6,  1900,  amending  Circuit  Court  of  Appeals  act,  with- 
oat  mentltm  of  prior  amendment  of  1806,  operates  to  repeal  such 
prior  amendment 

8tL  4  (XII,  714).  Jurisdiction  nnder  section  2  limited  to  section 
1.  act  1887. 

Approved  In  Qiaaa  ▼.  Concordia  Parlab  Police  Co.,  176  U.  B.  210, 
41  L.  437,  20  Snp.  Ct.  347.  holding  purchaser  of  warranU  at  Ju- 
dicial sale,  onder  authority  of  Probate  Court,  Is  assignee  within 
act  March  8,  1S75;  Weldon  t.  Frltzlen,  128  Fed.  613,  holding  fore- 
cloanre  suit  by  mortgagee  against  nonresident  mortgagor  and  resi- 
dent creditor  claiming  Uen.  on  property  Is  not  removable;  Hyde  v. 
Victoria  Land  Co.,  125  Fed.  972,  holding  suit  involving  diverse 
citizenship  and  Jorisdictioaal  amount,  arising  In  county  lying  In 
two  Judicial  districts,  may  be  removed  to  either  district;  Foolk 
V.  Gray,  120  Fed.  157,  159,  181,  162,  163,  holding  suit  brought  in 
State  of  which  neither  Is  resident  Is  not  removable  on  ground  of 
diverse  citizenship,  under  act  18S7-SS,  except.  wh«'e  parties  con- 
sent; Eddy  V.  Casas,  118  Fed.  364,  holding  suit  by  citizen  of  United 
States  against  a  citizen  of  Mexico  residing  In  Texas  cannot  be 
removed  to  Federal  court  by  defendant  on  ground  of  alienage; 
West  Virginia  v.  King,  112  Fed.  370,  holding  suit  by  State  to  en- 
force forfeiture  of  lands  and  to  sell  same  for  school  purposes  Is 
not  cognisable  originally  in  Federal  court  nor  removable  thereto; 
Terre  Haute  v.  Evansvllle  B.  R.,  106  Fed.  549.  bolding,  under 
Judiciary  act  1887,  1  2,  cause  cannot  be  removed  to  Federal  court 
tor  local  prejudice  where  no  diversity  of  citizenship  ezlsts;  M'B^nn 
V.  Eansas  ft  T.  Coal  Co.,  lOS  Fed.  658.  holding  no  suit  can  be 
removed,  under  act  18S7,  to  Federal  court  which  could  not  originally 
have  been  Instituted  In  that  court;  Wahl  v.  Franz,  100  Fed.  681, 
683,  holding  proceeding  for  probate  of  will  is  not  "  suit  of  civil  na- 
ture at  law  or  in  equity,"  within  Judiciary  act  1888;  DntC  v.  HII- 
dreth,  183  Mass.  441.  67  N.  E.  357,  holding  suit  may  be  removed 
to  Federal  court  where  neither  is  resident  of  district 

DisUnguished  In  Pepper  v.  Rogers,  128  Fed.  989,  990,  991,  hold- 
ing portion  of  section  1,  Judiciary  act  of  18SS,  which  prevents  trial 
of  civil  suits  in  districts  other  than  that  of  residence  is  not  Juris- 
dictional and  may  be  waived;  Union  Terminal  Ry.  Co.  v.  Chicago, 
B.  &  Q.  B.  R.  Co.,  U»  Fed.  213,  214.  21S,  holding  proceeding  by 
railroad,  nnder  Missouri  statute,  for  condemnation  of  right  of  way 
Vol.  Ill  — 37 
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may  be  remoTed,  dUionRb  Circuit  Court  had  no  orlslDal  Inrisdle- 
llon  thereof;  Myera  t.  Chicago  &  N.  W.  By.  Co.,  118  Iowa,  81», 
S20,  S22,  91  N.  W.  1079,  holding  anit  for  condemnaUon  of  land,  un- 
der Iowa  Code,  |  1999,  wherein  all  dements  necessary  tor  remoral 
exist  Is  remoTable,  though  required  to  be  instituted  In  State 
courts, 

Byl.  D  (XII,  T14).    Question  of  juriedlctlon  cannot  be  waived. 

Approved  in  De  Uma  t.  Bldw^  182  U.  S.  174.  4fi  L.  1047,  21 
Sup.  Ct.  744,  holding  defendant  after  petitioning  for  removal  may 
■How  that  State  court  had  no  jurisdiction  or  tbat  facts  stated  no 
cause  of  action;  Central  Grain  Sl  S.  Elxch.  v.  Board  of  Trade,  121i 
Fed.  466,  holding  Federal  court  has  no  Jurisdiction  of  stilt  against 
foreign  corporation  not  shown  to  be  doing  business  within  State 
by  service  upon  agent  of  corporation;  Wahl  t.  Franz,  100  Fed. 
682,  683,  holding  proceeding  for  probate  of  will  is  not  **  suit  of 
.  civil  nature  at  law  or  ta  equity  "  within  Judiciary  act  1888. 

SyL  6  {XII,  714).    Section  2,  act  1887,  refers  to  first  part  section  1. 

Approved  Id  Empire  Ulo.  Co.  v.  Propeller,  etc,  Co.,  106  Fed. 
902,  holding  privilege  given  by  Judiciary  act  1887  of  suit  Id  dis- 
trict of  residence  Is  not  Jurisdictional  and  la  waived  by  filing  re- 
moval petition;  Virginia,  etc..  Chemical  Co.  v.  Sundry  Ina.  Ca, 
108  Fed.  454,  holding  Virginia  cc»poration  may  sue  on  policy  pay- 
able to  Insured  or  to  It  "as  Interest  may  appear"  and  defendant, 
a  foreign  corporation,  may  remove  suit;  Whltworth  v.  Illinois 
Cent  B.  B.  Co.,  107  Fed.  KS,  S80,  holding  defendant  appearing  In 
State  court  and  filing  removal  petition  waives  right  to  trial  in 
district  of  residence  and  cannot  obtain  removal  of  suit 
1B7  D.  8.  209-212,  39  K  875,  CHICAGO,  ETC.,  B.  E.  v.  PONTIUS. 

Syl.  1  (XII,  714).    Uniform  laws  protecting  employees  are  valid. 

Approved  In  CallaJian  v.  Mer.,  etc..  By.,  170  Uo.  486,  492,  71 
S.  W.  211,  214,  94  Am.  St  Bep.  793,  7D9,  upholding  Bev.  Stat, 
issn,  i  2873,  making  railroad  liable  for  all  damages  of  servants 
due  to  negligence  of  fellow  servants;  Orr  v.  Southern  Bell  Tel. 
Co.,  132  N.  a  695,  44  8.  Q.  403,  holding  telephone  laborer  lower- 
ing pole  without  "  spikes "  and  "  dead  men "  does  not  assume 
risk  of  Injury  therefrom;  Coley  v.  North  Carellna  R.  R.,  120  N. 
C.  410,  40  3.  E.  197,  upholding  act  February  23,  1897,  prohibiting 
contracts  of  railway  employee  for  assuming  risk  from  defective 
machinery  or  negUgence  of  fellow  servants;  dlgaentii^  opinion  In 
Sams  V.  St  Louis,  etc..  By.,  174  Mo.  99,  73  8.  W.  699,  majorltj 
holding  Mo.  Acts  1897,  p.  96,  msking  every  "  railroad  corporation  " 
liable  for  Injuries  of  operatives  occasioned  by  fellow  servant'a  neg- 
ligence Inapplicable  to  street  railways. 
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SjL  2  (XII,  714).    KuiMB  fltBtnte  protects  railroad  bridge  bailder. 

Approved  In  Callaban  t.  Uer.,  etc.,  Ry.,  170  ilo.  493.  71  S.  W. 
214,  M  Am.  St  Rep.  760,  Dphotdlng  Bev.  Stat  IS99,  |  2873,  making 
rallroadB  ll&ble  for  Injuries  of  servants  engaged  In  operating  road 
due  to  negligence  of  fellow  lerrauts. 

DlBtlngulstaed  In  Ballard  r.  Oil  Co.,  81  MIbb.  570,  B72,  95  Am.  St. 
R^.  488.  491,  34  So.  CSS.  SH,  holding  nnconetltutlonal  Laws  1898, 
p.  86,  giving  "  every  employee  of  every  corporation  "  right  to  sue  for 
Injnrles  tiom  defective  appliances  or  negligence  of  fellow  servants. 
167  U.  8.  212-219.  39  L.  677.  BAKEE  v.  WOOD. 

Syl.  2  (XII,  715).    Estoppel  applying  to  bona  fide  porcbasers. 

See  78  Am.  St  Rep.  B2,  note. 
167  D.  &  219-226,  89  L.  679.  NEW  ORLEANS,   ETC.,  R.  R.  GO. 
v.  LOUISIANA. 

Syl.  1  (XII,  T16).  SnbstitntloD  of  remedies  does  not  Impair 
contract 

Approved  In  Jack  v.  Cold.  114  Iowa,  356,  86  N.  W.  3T6,  bidding 
Code,  1  4066,  altering  remedy  or  method  of  foreclosure  does  not 
aSect  rights  of  parties  and  is  valid. 

SyL  2  (XII,  715).    State  may  give  summary  remedy. 

Approved  in  State  v.  Railroad,  52  La.  Ann.  1577,  28  So.  114, 
boldlng  act  No.  133,  1888,  gives  municipalities  an  additional,  mora 
summary  remedy  for  enforcement  of  contracts  for  paving  or  re- 
pairing of  streets. 
157  n.  S.  226-229.     Not  dted. 

157  D.  8.  229-271,  39  L.  683,  CALIFORNIA  V.  SOUTHBRN  PAa 
CO. 

Syl.  3  (XII,  715).    Parties  whose  rights  are  determined  are  neces- 

Approved  m  Minnesota  v.  Northern  Securities  Co.,  184  U.  8.  237, 
4S  L.  617,  22  Sup.  Ct  823,  holding  in  suit  between  State  and  cor- 
poration owning  capital  stock  of  two  railroads  to  enjoin  such  cor- 
poration from  controlling  such  roads  the  railroads  are  necessary 
parties;  Eainield  v.  Rural,  etc..  Dlst,  111  Fed.  453,  holding  In  suit 
to  require  defendant  to  account  for  amount  of  drafts  drawn  by 
agent  and  received  by  defendant  tbrough  conspiracy  agent  is  neces- 
sary party;  Percy  Summer  Club  v.  Astle,  110  Ped.  488,  holding 
ez  parte  order  permitting  attorney-general  to  Intervene  in  snit  to 
restrain  trespass  will  not  be  stricken  out  where  court  would  be 
forced  to  re-enter  It;  Eldred  T.  American  Palace-Car  Co..  106  Fed. 
469,  holding  corporation  Is  necessary  i>arty  to  snlt  by  minority 
stockholder  to  set  aside  transfer  of  corporate  property;  Yornell 
V.  Felton.  104  Fed.  182,  102  Fed.  370,  holding  objectton  to  remoraJ 
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that  all  defendaDts  bave  DOt  Joined  in  petition  la  valid  whetber 
cause  rests  on  conatltutioDal  K^vunds  or  on  diverse  citizenship; 
Moore  v.  Jennings.  ^47  W.  Va.  189,  34  8.  B.  797,  holding 
all  ownerB  of  fee  of  both  lotB  are  neceasary  parties  In  suit  br 
iefiSDre  and  lessees  of  one  against  leasees  of  the  other  to  enjoia 
trespass  and  determine  bonndary;  Castle  t.  Madison,  113  Wis.  3H, 
S9  N.  W.  159,  holding,  nnder  Rev.  Stat  1898,  riparian  owners  oa 
lake  are  necessary  parties  In  suit  for  abatement  of  lake  dam 
where  such  partlea  claim  prescriptive  rights  to  dam;  dissenting 
opinion  in  South  Dakota  v.  North  Carolina,  192  U.  a  S02,  21  Sup. 
Ct.  200,  majority  holding  Individual  owners  of  bonds  issued  by 
North  Carolina  and  secured  by  mortcage  are  not  necessary  paf 
ties  to  snlt  by  Sontb  Dakota  as  owner  of  other  such  bonds. 

Dlstingnished  in  Kercher  t.  Pederaon,  117  WU-  72,  93  N.  W. 
814,  holding  In  suit  by  taxpayer  to  restrain  payment  of  anm 
awarded  by  county  board  on  condition  that  claimant's  attorney 
should  agree  to  maximum  fee,  such  attorney  need  not  be  Jolne*! 

Syl.  4  (XII,  716).  Though  State  party,  original  Jurisdiction  need 
not  attach. 

Approved  In  Lonislana  v.  Texas,  176  D.  S.  16,  44  L.  353,  20  Sup. 
Ct.  256.  holding  enforcement  of  health  laws  by  health  officer  of 
one  State  resulting  In  embargo  on  commerce  of  another  State  In- 
volves no  controversy  between  States. 
137  U.  S.  271-280.     Not  cited. 
157  V.  S.  281-286,  39  L.  702,  UNITED  STATES  v.  SWBBNT. 

Syl.  2  (XII,  716).     Volunteers  and  regulars  distinguished. 

Approved  In  Demlng  v.  M'Claughry,  113  Fed.  644,  holding  void 
Judgment  of  court-martial  composed  of  officers  of  regular  army  on 
trial  of  volunteer. 
157  U.  S.  286-300,  39  L.  704,  COCHRAN  v.  UNITED  STATES. 

Syl.  3  (XII,  717).  Indictment  containing  every  element  of  offense 
sufficient. 

Approved  In  Lehman  v.  United  States,  127  Fed.  45,  sustaining 
ogalnst  charge  of  repugnancy  indictment  for  using  mails  to  de- 
fraud, charging  In  same  count  that  defendant  conspired  "  by  deal' 
ing  and  pretending"  to  deal  In  "green  articles;"  United  States  v. 
M'Clnre,  107  Fed.  271,  sustaining  Indictment  against  cashier  of 
national  bank  for  eml>ezzlement  in  violation  of  Bev.  Stat,  t  S209; 
lii'cese  V.  United  States,  106  Fed.  6SS,  sustaining  Indictment  under 
iLitlonal  banking  laws  following  words  of  statute  charging  defend- 
iint  with  embezzling  and  misapplying  funds  without  specifying 
iiiiinuer;  McKnlght  v.  United  States,  97  Fed.  213,  sustaining  count 
of  Indictment  cbai^lug  defendaat  as  president  of  national  baolE 
"caused"  false  entry  of  deposit  where  no  deposit  had  been  made. 
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SfL  7  <XII,  717).    EflaenU&ls  oi  Indictment  stated. 

Approred  In  United  Stmtea  t.  Booker,  98  Fed.  292.  boldlnK  national 
bank  president  cannot  be  conrlcted.  under  Rev.  Stat,  |  SSOO,  for 
making  false  entries  In  report  to  comptndler  tor  slmpl;  signing 
report  containing  same. 

SfL  9  (XII.  T17).    Nonmatnred  guaranteed  note  creates  liability. 

Approred  Id  State  V.  Sheets,  26  Utah,  108,  72  Pec.  S3S,  holding, 
nnder  section  202,  Rev.  Stat  1898,  consent  of  majority  of  coimcU 
was  necesaarr  to  appointment  of  chief  of  police  ai  salary  fixed  by 
ordinance,  sucb  appointment  creating  contingeitt  liability. 
1B7  U.  8.  801-^11,  39  L.  709,  BBAGAN  t.  UNITED  STATES. 

8yL  3  (XII,  718).  Misdemeanant  entitled  to  tbree  peremptory 
GhaUenges. 

Approved  In  Consldlne  t.  United  States,  112  Fed.  844,  345, 
lioldlng  BeT.  Stat.,  1  810,  allows  defendant  only  tbree  peremptory 
challenges  Id  prosecution,  under  Rev.  Stat,  i  H78,  for  breaking 
Into  post-office,  such  being  only  statutory  offense. 

SyL  a  (XII,  718).    Defendant  testifying  Is  like  olhtx  witnesses. 

Approved  In  Louisville,  etc.,  Ry.  Co.  v.  McCllsh,  lis  Fed.  270, 
holding  evidence  of  good  charapter  for  tmth  not  admissible  be- 
canse  testimony  of  witness  has  been  contradicted  by  that  of  other 
witnesses. 

157  U.  S.  312-320,  89  U  713.  8ANF0RD  FORE,   BTO.,  GO.  T. 
HOWB. 

Syl.  1  (XII,  718).  Debtor  contemplating  Insolvency  may  prefer 
creditors. 

Approved  In  Nappanee  Canning  Co.  v.  Held,  Uurdock,  etc.,  Co., 
159  Ind.  620,  04  N.  E.  872,  holding  insolvent  private  mannfactorlng 
corporation  may  prefer  creditors  on  whose  claim  directors  were 
sureties. 

Distinguished  In  dissenting  opinion  in  Nappanee  Canning  Co. 
V.  ReW,  etc.,  Co,,  159  Ind.  635.  64  N.  R  1117,  majority  holdluR  In- 
solvent private  manufacturing  corporation  may  prefer  creditors 
on  whose  claims  diiectors  were  sureties. 

Syl.  2  (XII,  718).  Corporate  mortgage  to  directors  to  continue 
credit. 

Approved  In  Coler  v.  Allen,  114  Fed.  611,  holding  corporation 
while  a  going  concern,  though  Insolvent,  may  lawfully  execute 
mortgage  to  secure  advances  to  carry  on  business  If  done  Is  good 
faith:  Chick  V.  Fuller,  114  Fed.  20.  30.  sustaining  mortgage  given 
bona  fide  hy  corpoi'ntlon  to  secure  bonds  given  to  pay  Indebtedness 
to  banks  in  which  directors  and  stockholders  were  interested,  though 
corporation  insolvent;  Central  Trust  Co.  v.  Worcester  Cycle  Slfg. 
Co.,  110  Fed.  493,  boliling  subsequent  creditors  cannot  attack  bonds 


IzcJbyCoOgIC 


1&7  n.  a  320-370        Notes  on  U.  8.  Beporta.  C82 

sud  ni(Hl:gage  executed  by  corporatloii  In  accordance  wltb  votes 
of  directors  and  Btocktaolders;  Converse  v.  Sharp,  161  N.  Y.  G7T, 
56  N.  E.  71,  auatalnlng  contract  of  directore  after  conference  of 
persons  Interested  wbereb^  directors  made  loan  to  carry  corpora- 
tion over  Its  embarrassment;  New  Uempbls,  etc.,  Co.  Cases,  105 
Tenn.  2S6,  60  8.  W.  210,  sustaining  pledge  of  bonds  of  solvent  cor- 
poration bf  Its  directors  to  secure  pre-existliiK  indebtedness  of 
creditor  who  was  also  director;  dissenting  oplnloa  In  Clark  ▼. 
ColtoD,  gi  Md.  237,  46  AtL  400,  majority  holding  payment  of  its 
president's  check  for  large  amount  and  retaining  note  indorsed 
by  Its  officers  by  bank  which  had  been  Insolvent,  and  was  therebj 
made  hopelessly  so.  Is  preference. 
157  U.  S.  320-326,  39  L.  717,  JOHNSON  T.  UNITED  STATES. 

Syl.  1  (XII,  719).    Court  may  Instruct  motive  not  necessar;. 

Approved  In  State  r.  Lucey.  24  Mont  300,  61  Fac.  996.  holding 
presence  of  motive  1e  not  indispensable  to  secure  convlctltMi. 
157  U.  8.  327-342,  39  L.  719,  HARDEN  v.  LAND,  ETC.,  IMP.  00. 

SyL  1  (XII,  719).    Federal  courts  enforce  State  equitable  rights. 

Approved  In  United  States  Life  Ins.  Co.  v.  Coble,  SS  Fed.  764, 
holding  Federal  court  of  equity  will  entertain  ault  by  nonresident 
life  Insurance  company  to  cancel  policy  for  fraud  where  I^col 
remedy  In  State  court  Is  inadequate;  dissenting  opinion  In  Wabl 
V.  Franz,  100  Fed.  701,  majority  holding  proceedings  for  probate 
of  will  Is  not  •■  ault  at  law  or  in  equity  "  within  Judiciary  act  of 
1887. 

Distinguished  in  Smith  v.  Reeres,  178  U.  S.  444,  44  L.  1144,  20 
Sup.  Ot  922.  holding  consent  given  by  State  by  Cal.  Pol.  (3ode, 
(  3869,  to  be  sued  In  own  coui-ts  does  not  extend  to  suit  In  Federal 

157  U.  S.  342-348,  39  L.  725,  WALTON  v.  MAEIBTTA  CHAIR  CO. 

Syt  1  (XII,  719).     Supreme  Court  amending  writ  of  error. 

Approved  in  Estate  of  Nelson,  12S  Gal.  245,  60  Pac.  773,  holding 
mistake  in  directing  notice  of  appeal  from  probate  decision  to  at- 
torney for  "  executor  "  Instead  of  "  executors  "  may  be  amended. 

SyL  2  (Xn,  720).    Writ  should  state  Gbrlstlan  name. 

Approved  In  SlInglulT  v.  Gainer,  49  W.  Va.  9,  S7  8.  E.  772,  con- 
demning use  of  Initials  Instead  of  full  Christian  name  in  legal 
process. 

157  U.  S.  348-367.     Not  Cited. 
157  U.  S.  368-370.  39  L.  736,  COLVIN  v.  JACKSONVILLE. 

Syl.  1  (XII,  7201,    Appeal  on  jurisdiction  requires  certlflcate. 

Approved  In  Richards  v.  Michigan  Cent  B.  R.  Co..  186  U.  & 
479,  46  L.  1259,  22  Sup.  Ct  942,  reaffirming  role. 
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157  D.  8.  370,  371,  S9  L.  736.  STEVENS  T.  NICHOLS. 

SyL  1  (XII,  721).  Killing  »□  motiaa  to  amend  pleadings  non- 
reviewable. 

Approred  In  Tazoo  &  M.  V.  B.  R.  Co.  T.  Adams,  180  U.  S.  9.  45 
L.  402,  21  Sup.  Ct  242,  holding  Federal  qnefftlon  set  up  In  pleas 
filed  wlthont  leave  of  court  as  required  b;  State  practice  Is  pre- 
sented too  late. 

157  D.  S.  372-386,  39  L.  737,  ORCHARD  t.  ALHXANDBB, 

Sjl.  2  (XII,  721).  Departmental  practice  coostiues,  never  nolll- 
fiea,  statute. 

Approved  In  Hoover  r.  Sailing,  102  Fed.  720,  holding,  nnder  20 
Stat.  89,  as  construed  b;  land  department,  appllcanta  for  timber 
land  most  swear  of  personal  knowledge  tbat  sucti  land  la  unfit 
for  cultlTBtioo. 

SyL  6  (XII,  721).    Due  process  Implies  bearing  and  notice. 

Approved  Id  Dellea  v.  Second  Nat  Bank,  7  Wyo.  72,  75  Am.  St. 
Rep.  879,  boldlng  cancellation  of  entry  for  fraud  miEde  without 
a  hearing  la  void  and  collaterally  attackable. 

SyL  6  (XII,  721),  Land  department  determines  pre-emptloner'B 
right 

Approved  In  Gage  v.  Gunther,  136  Cal.  346,  89  Am.  St  Hep.  148. 
68  Pac.  713,  holding  decision  of  secretary  of  Interior  on  contest 
preliminary  to  Issue  of  patent  may  be  re-examined  by  successor; 
Lawrence  v.  Potter,  22  Wash.  42,  46,  60  Pac.  150,  151,  holding 
Rev.  Stat  D.  S.,  t  2297,  prescribing  certain  causes  for  contest 
before  land  department,  does  not  limit  department's  Jurisdiction 
thereto;  Farm  Investment  Co.  v.  Carpenter,  9  Wyo.  143,  87  Am. 
St  Rep.  940,  61  Pac.  267,  upholding  act  December  22,  1890,  author-  - 
izing  State  board  of  control  to  adjudicate  priority  of  water  rights. 

Syl.  7  (XII,  721).    General  offlcem  may  cancel  fraudulent  entry. 

Approved  In  Cosmos  Biploratlon  Co.  v.  Gray  Eagle  Oil  Co., 
190  D.  S.  300,  23  Sup.  Gt  696,  47  L.  1071,  holding  land  department 
has  Jurisdiction  to  set  aside  decisions  of  local  officers  relating  to 
patents  to  land  In  lieu  of  forest  reserve  lands,  affirming  112  Fed. 
12,  13,  affirming  104  Fed.  44;  Guaranty  Savings  Bank  v.  Bledovr, 
170  O.  S.  452,  44  L.  B42,  20  Sup.  Gt.  426,  holding  canceUatlon  of 
entry  after  notice  and  hearing  accorded  to  entryman  prevents  bis 
mortgagee  from  setting  up  entry  as  prima  facie  evidence  of  entry- 
man's  claim;  McCord  v.  Hill,  111  Wis.  626,  87  N.  W.  483,  holding 
application  for  confirmation  of  commuted  pre-emption  entry  may 
iif.  made  directly  to  secretary  of  interior  whose  dedsioo  Is  final 
one  of  department    See  75  Am.  St  Bep.  881,  DOt& 
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1S7  U.  B.  386-427,  89  L.  742,  RALLI  y.  TROOP. 
Syl.  4  <XII,  722).    Fire  —  Municipal  law  governs  destmctlMi  0( 

TCBWlB.  ' 

Approved  In  dissenting  opinion  In  Workman  t.  Mayor,  etCn  of 
New  Tork,  179  U.  S.  SBO,  45  L.  332,  21  Sup.  Gt  227,  majnlty  bold- 
Ing  tttj  liable,  under  maritime  law,  for  Injnrf  occasioned  by  neg- 
ligence of  servantB  In  charge  of  flreboat 

Sjl.  10  (XII.  723).    Lien  against  veesel  for  tort. 

Approved  In  Harrison  t.  Hughes,  125  Fed.  669,  holding  Teasel 
Injured  by  nmnlng  Into  breakwater  due  In  part  to  fault  of  com- 
pulsory pilot  cannot  recover  f  uU  damages. 

IMstlngnished  In  Homer  Ramsdell  Tranep.  Co.  t.  La  CompaKole 
Gen.  Tranaatlantlque,  182  U.  S.  414,  45  L.  1160,  21  Sup.  Ct  834, 
holding  Bblpowner  not  liable  for  Injury  to  pier  censed  by  negli- 
gence of  pilot  taken  under  N,  Y,  compulsory  pilot  law  of 
1882;  dissenting  opinion  in  Workman  v.  Hayor,  etc.,  of  New  York, 
170  U.  S.  686,  45  L.  330,  21  Sup.  Ct  226,  majority  holding  dty 
liable,  under  maritime  law,  for  Injuries  to  another  vessel  occaslmed 
by  negligence  of  servants  In  charge  of  fiiebo&t. 

(XII,  722).    Miscellaneous. 

Cited  In  Homer  Ramedell  Transp,  Co.  v.  La  Compagnle  Gen. 
Trensatlantiqne,  182  tr.  S.  413,  414.  45  L.  1160,  21  Sup.  Ct  834. 
836.  holding  sblpofrner  not  liable  for  Injury  to  pier  caused  by  sde 
negligence  of  pilot  taken  under  compulsory  pilot  law  of  New  York, 
1882,  chap.  410. 
157  V.  S.  427.  42a    Not  cited. 

167  V.  S.  420-654,   39   L.   759,    POLLOCK   v.    FARMERS'   LOAN, 
ETC.,  CO. 

Syl.  1  (XII,  724).    Equity  may  prevent  threatened  breach  of  trust 

Approved  In  Cottlng  v.  Godard.  183  U.  S.  113,  46  L.  110,  22  Sop. 
Ct.  44,  holding  suit  by  stockholders  against  corporatloD  and  attorney- 
general  not  collusive  because  stockholders  agreed  that  statute 
In  question  was  unconstltatlonal ;  New  Albany  Water- Works  v. 
Louisville  Banking  Co.,  122  Fed.  7T8,  holding  Federal  court  In 
equity  baa  Jurisdiction  of  stockholders'  bona  fide  bill  to  restrain 
alleged  breach  of  trust  by  directors  of  corporation;  Citizens'  Bank, 
etc.,  Co.  V.  Union  Min..  etc..  Co..  106  Fed.  99,  holding  Intervening 
creditor,  where  defendant  admits  Indebtedness  and  Insolvency  and 
receiver  has  been  appointed,  cannot  object  that  complainants  are 
mere  contract  creditors;  Marcuae  v.  Gnllett  Gin  Co.,  52  La.  Ann. 
1394,  130U,  27  So.  850.  Sol,  holding  equity  will  not  appoint  special 
.receiver  to  obtain  relief  against  officers  and  directors  of  corporation 
tor  unlawrtil  diversion  of  money  since  stockbolder  has  right  of 
action;  Watkins  v.  Nortb  American  Land,  etc.,  Co.,  107  Ln.  115, 
31  So.  GS7,  holding  equity  will  entertain  suit  by  stockholder  against 
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corporation  where  corporation  haa  aold  IB  per  cent  of  realty  for 
one-seveatli  its  value,  aggregating  loaa  of  ^,700,000. 

Distinguished  In  Corbus  v.  Gold  Mining  Co.,  1ST  U.  S.  459,  23 
Snp.  Ct  158,  47  L.  258,  holding  suit  In  equity  by  stockholder  against 
corporation  to  restrain  It  from  paying  Alaskan  license  tax  was 
properly  dismissed,  affirming  99  Fed.  835,  836,  387. 

SjL  8  (XII,  724).    Stare  decisis  applies  to  decisions  on  same  point 

Approved  In  Knott  v.  Brening  Post  Co.,  124  Fed.  361,  holding 
Institntlon  of  prior  State  suit  for  Inspection  of  company's  books 
does  not  require  receiver  of  Federal  court  first  acquiring  jurisdic- 
tion of  res  to  surrender  to  subsequent  State  receiver;  King  v.  Pom- 
eroy,  121  Fed.  2SC,  holding  general  statements  not  required  by 
facts  In  issue  are  not  anthorttatlve  as  to  later  cases;  State  v.  Lewis, 
69  Ohio  SL  208,  69  N.  B.  134,  holding  doctrine  of  stare  decisis  can- 
not interfere  with  overruling  of  clearly  erroneous  decision  on  con- 
stitutional question  under  whlch.no  rights  have  become  vested. 
See  78  Am.  St  Bep.  104,  note. 

Syl.  10  (XII.  ^S).  Substance  not  form  determines  constltii- 
tlonallty. 

Approved  ln*Patton  v.  Brady.  184  tJ.  S.  618,  619,  46  L.  718,  719. 
22  Snp.  Ct  496,  497,  holding  tax  levied  on  tobacco  imposed  by 
war  revenue  act  1898,  in  lieu  of  existing  tax,  Is  an  excise. 

SyL  :i  (XII,  725).    Act  1894  taxing  rents  Is  Invalid. 

Approved  In  F&Irbank  v.  United  States,  181  U.  8.  296,  45  L.  868, 
21  Sup.  Ct  653,  tiolding  unconstitutional  stamp  tax  Imposed  upon 
foreign  bill  of  lading  by  act  J^une  13,  1898. 

Distinguished  in  Iowa  v,  Santee.  Ill  Iowa.  8,  82  N.  W.  447.  hold- 
ing Inraltd  exception  of  Welsbach  lamps  from  Code,  i  2508,  pro- 
hibiting burning  of  certain  grade  of  petroleum,  did  not  invalidate 
entire  statute. 

Syl.  12  (XII.  725).    Congress  cannot  tax  State  Instrumentalities. 

Approved  in  Plummer  v.  Coler.  178  U.  S.  ITT,  114  44  L.  1001, 
1002,  20  Sup.  Ct  830,  upholding  N.  T.  inheritance  tai  law  Im- 
posing tax  on  receipt  of  legacy  of  United  States  bonds;  dissent- 
ing opinion  in  Snyder  v.  Bettman.  190  U.  S.  255.  23  Sup.  Ct.  805, 
47  L.  103S,  majority  upholding  succession  tax  Imposed  under  net 
June  13,  1S9S,  upon  bequest  to  municipality  for  public  purpose. 

Distinguished  in  Knowlton  v.  Moore,  178  U.  S.  52,  79,  80,  81.  44 
L.  974.  9S5,  20  Sup.  Ct  752,  upholding  tax  on  transmiRRlon  of 
legacies  and  distributive  shares  Imposed  by  war  revenue  tax  of 
189& 

SyL  14  (XII,  725).    Question  of  exemption  affecting  validity  of  tax. 

Approved  In  Purnell  v.  Page,  128  Fed.  497,  holding  unconstitu- 
tional attempt  by  North  Carolina  tax  commissioners  to  tax  salary 
of  United  States  district  judge;  Peacock  ▼.  Pratt,  121  Fed.  776. 
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777,  77S,  uplioIdlDg  Haw&IlaD  tax  law  exempting  scboola  and  col- 
leges and  famllf  Income  to  fl,000  and  taxing  Income  of  corpo- 
ratlons. 

(XII,  724).    MlacellaneouB. 

Cited  In  Thomas  v.  United  States,  192  U.  S.  370.  24  6np.  Ct  306, 
upholding  stamp  tax  on  memoranda  of  sales  of  stock  certificates 
imposed  by  war  revenue  act  1898,  affirming  Dnited  States  t,  Thomas, 
115,  Fed.  210;  Knowlton  t.  Moore,  178  U.  S.  95,  44  L.  991,  20  Sup. 
Ct  769,  npboldlng  tax  on  traDBmlsBlon  of  legacies  and  dlstrlbutlTe 
Bbares  of  personal  property  imposed  by  war  revenue  act  1898; 
Matter  of  Pell,  171  N.  Y.  07,  SB  Am.  Bt  Rep.  797,  63  N.  B.  792. 
holding  unconstitutional  Laws  1899,  cbap.  76,  providing  toe  tax 
on  reversions  and  remainders  vesting  before  June  30,  1885,  upoor 
tbelr  coming  Into  enjoyment;  dissenting  opinion  in  Rosenbloom  t. 
State,  64  Nebr.  352.  89  N.  W.  1066,  majority  upholding  general 
revenue  law  (Comp.  Stat  1901,  chap.  77),  Imposing  tax  upon  ped- 
dlers on  basis  of  number  of  animals  used  in  drawing  vehicles. 
157  D.  S.  655-669,  89  L.  845,  BEEQBMANN  v.  BACKBIB. 

Syl.  1  (XII,  725).  Habeas  corpus  cannot  determine  sufBdency  of 
Indictment 

Approved  in  Day  v.  Conley,  179  U.  B.  680,  46  L.  383,  21  Sup.  Ot 
917.  reaffirming  rule;  Howard  v.  Fleming,  191  U.  B.  135,  24  Sap. 
Ct  50,  holding  Supreme  Gotirt  will  not,  on  habeas  corpus,.  Inquire 
into  sufficiency  of  Indictment  In  State  court  charging  conspiracy  to 
defraud. 

Syl.  3  (XII,  725).    Habeas  corpus  unavailing  to  stay  execnttoo. 

See  notes,  87  Am.  St  Bep.  201,  202. 
157  U.  S.  659-673,  39  L.  84S.  KEBLBB  T.  STANDABD  FOLDING- 
BED  CO. 

SyL  1  (XII,  726).    Assignee's  rights  over  territory. 

Approved  in  Edison  Phonograph  Co.  v.  Pike,  116  Fed.  861,  bold- 
tng  condition  ot  license  not  to  sell  below  certain  price  and  to  t«- 
quire  purchasers  to  sign  similar  agreemuit  makes  nonalgnlng  pur- 
chaser with  knowledge  an  infringer. 

(XII,  726).    Miscellaneous. 

Cited  In  Victor  Tsiking  Machine  Co.  t.  The  Fair,  118  Fed.  Ml, 
holding  manufacturer  making  abeolute  sale  ot  patent  article  to 
Jobber  cannot  hold  purchasers  for  infringement  for  vl^atlon  of 
coudltlons  In  notice  attached  to  article. 

157  U.  S.  674,  675.  89  L.  853,  TREAT  MFG.  CO.  T.  STAMDAED 
STEEL,  ETC.,  CO. 

Syl.  1  (XII,  726).    Court  may  charge  for  defendant 

Approved  In  Thomason  v.  Southern  Ry.  Co.,  113  Fed.  81,  sas- 
talnlng  direction  for  defendaut  where  plalntifC,  twelve  years  old. 
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said  be  wrb  caught  In  turntable  wblle  trylos  to  stop  It  to  extricate 
hJe  brother;  Work  t.  Chicago,  etc..  By,  Co.,  106  Fed.  878,  bolding 
pUlntltr  driving  across  track  wltbont  sti^plng,  looking  or  listen- 
ing, and  against  flagman's  protest,  caonot  recover;  Hodges  ▼.  Kim- 
ball. 104  Fed.  7S0,  sustaining  direction  for  defemdant  wbere  brake- 
man  was  hilled  while  trying  to  couple  cars  wltb  his  bands  against 
rule  of  company  requiring  use  of  stick, 
157  D.  8.  876-681,  39  L.  854,  ALLLBN  T.  DNITDD  STATES. 

Syl.  1  (XII,  726).    Question  of  self-defense  for  Jury. 

Approved  In  Iowa  v.  Bone.  114  Iowa,  649,  87  N.  W.  611.  hold- 
ing  erroneous  <!harge  that  defendant  mlgbt  arm   bimself   If   be 
believed  with  good  reason  tbat  deceased  would  make  sudden  attack 
upon  his  life. 
157  U.  8.  682,  683.    Not  dted. 

157  D.  8.  683-^06.  39  L.  859,  LAST  OHANCH  MIN.  CO.  T.  TYLBE 
UIN.  CO. 

Sjl.  1  (XII,  727).    Side  lines  becoming  end  lines. 

Approved  In  Empire  Milling,  etc..  Co,  v.  Tombstone  Mill,  etc.,  Co., 
100  Fed.  914.  holding  where  lode  mining  claim  Is  located  across 
vein,  owner  has  ilgbt  to  follow  dip  of  vein  beyond  end  lines  as  aide 
lines;  Parrot  Sliver,  etc.,  Co.  v,  Helnze,  25  Mont  144,  64  Pac.  328, 
bolding  defendant  In  whose  claim  apex  of  vein  Is  situated  cannot 
follow  same  beyond  side  lines  of  claim  where  vein  crosses  both 
side  lines. 

SyL  2  (XII.  727).    Judgment  binding  only  on  points  decided. 

Approved  in  Illinois  v.  Illinois  Cent.  B.  B.  Co.,  184  U.  S.  92,  46 
It.  447,  22  Sup.  Ct  306,  bolding  on  second  appeal  from  Circuit  Court 
after  mandate  from  Supreme  Court  only  matters  left  open  by  such 
mandate  and  passed  upon  by  Clrcolt  Court  are  open  to  review; 
Sontbem  B.  B.  Co.  v.  United  States,  183  U.  8.  533,  46  L.  314.  22 
Sup.  Ct.  160,  bolding  railroad's  claim  to  land  by  virtue  of  con- 
struction of  road  not  precluded  by  decision  tbat  It  took  no  title  by 
vlrtne  of  grant  only;  Mitchell  v.  First  Nat  Bank,  180  D.  B.  481,  45 
L.  632,  21  Sup.  Ct  421,  holding  denial  In  State  court  of  claim 
against  Insolvent's  estate  precludes  claimant  from  proceeding  on 
same  claim  in  Federal  court;  Baldwin  v.  Maryland.  179  U.  S.  222, 
45  L.  162.  21  Sup.  Ct  106.  holding  judgment  establishing  liability 
for  taxes  for  certain  year  Is  res  Judicata  as  to  liability  for  succeed- 
ing year,  facts  being  same;  Soderberg  v.  Armstrong,  116  Fed.  Til, 
bolding  decree  for  defendants  who  denied  complainant's  title  and 
also  wrongful  taking  of  ore  not  res  judicata  as  to  title  In  subse- 
quent suit  by  complainant's  grantee;  Ohio  Blver  By.  Co.  v.  FIsber. 
116  Fed.  936,  bolding  decree  on  demurrer  adjudging  validity  of 
will,  the  sole  point  In  Issue.  Is  not  res  judicata  as  to  opinion 
expressed  on  revocation  of  certain  bequests  by  codicil;  Union,  etc.. 
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B&nk  T.  MempblB,  lU  Fed.  669,  bolding  State  JudKtnent  exempting 
bank  from  taxes  for  certain  year  being  by  State  usage  res  adjndl- 
cata  only  as  to  taxes  In  sait  has  same  effect  In  Federal  coorts: 
Bnnker  HUI,  etc.,  Go.  v.  Empire  State-Idaho  H.  &  D.  Co.,  109  Fed. 
MS,  holding  Issue  of  patent  In  absence  of  contest  conclnslTe  of 
patentee's  claim  as  sgalsst  adverse  claimants;  Norton  t.  House  of 
Mercy,  101  Fed.  386,  holding  decision  of  Kentocky  conrt  that  New 
Xork  corporation  would  not  take  under  Kestncky  will  Is  binding 
npoQ  parties  and  their  privies  as  to  questtonB  determined. 

SyL  *  (XII,  728).  Jndgment  by  defanlt  conclusive  between 
parties. 

Approved  la  In  re  American  Brewing  Co.,  112  Fed.  76fi,  holding 
Bdjudlc&tion  of  bankruptcy  on  default,  neither  bankrupt  nor  Judg- 
ment creditors  appearing.  Is  binding  upon  latter;  Bunker  HUI,  etc., 
Co.  V.  Empire  State-Idaho  M.  Sc  D.  Ck>.,  109  Fed.  546,  holding  Issue 
of  patent  tn  absence  of  contest  Is  conclusive  of  patentee's  claim 
against  adverse  claimants;  Geer  v.  Board  of  Comrs.,  97  Fed.  410. 
holding  Judgment  against  county  estops  county  from  alleging  In 
'  suit  on  bonds  Issued  to  pay  such  Judgment  that  the  original  indebt- 
edness exceeded  constitutional  limit. 

Distinguished  in  Bunker  HUI,  etc..  Go.  v.  Empire  State,  etc,  Ca, 
108  Fed.  193,  holding  since  date  of  location  Is  not  necessary  bnt  la 
Issue  of  patent,  failure  to  contest  patent  by  adverse  claimant  Is  no 
admission  of  priority. 

(XII,  727).    Miscellaneous. 

Cited  In  National  Foundry  &  Pipe  Works  v.  Oconto  City  W. 
Supply  Co.,  1S3  U.  S.  234,  46  L.  169,  22  Sup.  Gt  IIS,  holding  where 
decree  does  not  show  clearly  what  was  decided  resort  may  be  bad 
to  pleadings  and  to  opinion  of  court;  Mackay  v.  Fox,  121  Fed.  490, 
holding  adverse  claimant  filing  amended  appli(»tlon  and  obtaining 
patent  to  land  other  than  that  adversely  claimed  does  not  waive 
his. adverse  claim;  United  States  v.  Nwfolk  &  W.  By.  Go.,  114 
Fed.  686,  holding  on  second  mandamus  proceeding,  pending  appeal 
on  plea  of  appeal  pending,  court  may  resort  to  opinion  to  determine 
what  was  decided. 
157  U.  S.  897-700,  39  L.  865,  LAMBERT  v.  BAHRETT. 

Syl.  3  (Xn,  728).    Circuit  Court  order  at  chambers  nonappealable. 

Approved  In  Ex  parte  Jacobl,  104  Fed.  681,  holding  decision  of 
circuit  Judge  at  chambers  In  habeas  corpus  case  is  not  final  and 
appealable. 

(XII.  727).    Miscellaneous. 

Cited  In  Ghow  Loy  v.  United  States,  112  Fed.  369,  holding  ap- 
peal allowed  by  section  13.  Chinese  exclusion  act  September  18, 
1888,  Is  appeal  to  district  Judge  as  a  special  tribunal. 
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168  n.  S.  I~30,  3S  L.  S73,  ROBERTS  y.  NORTHERN  PAG.  R.  B. 

87I.  I  (ZII,  728).    Vendee  caanot  lecorer  for  tuUng. 

Approved  In  King  t.  Southern  Rj.  Co.,  110  Fed.  1017,  holding 
subaeqaent  vendee  cannot  recover  of  railroad  company  for  land 
on  which  company  has  erected  depot;  Little  Rock,  etc.,  Ry.  v. 
AlIlBter,  68  Ark.  d02,  60  S.  W.  BM,  holding  owner  of  reveraionair 
Interest  In  land  may  recover  damages  for  constrnctlon  of  railroad 
on  land  although  selling  interest  after  construction,  before  con- 
demnation proceedings  terminated;  Green  v.  South  BouDd  B.  R.,  112 
Ga.  850,  38  8.  E.  81,  holding  subsequent  purchaser  of  land  over 
which  railroad  has  been  built  has  no  right  against  company  (or 
land  tskf^n. 

Syl.  2  (XII,  729).  Landowna  permitting  taking  conSaed  to 
damagea 

Approved  In  United  States  t.  Lynah,  188  V.  S.  467,  23  Sup.  Ct. 
^6,  47  L.  547,  holding  Circuit  Court  has  Jurisdiction  of  suit  against 
United  States  to  recover  compensation  for  rice  plantation  destroyed 
by  government  Improvements  In  Savanah  river;  New  York  v.  Pine, 
185  iJ.  S.  99,  101,  46  L.  823,  22  Sup.  Ct  695,  holding  riparian  owner 
delaying  suit  for  dlrerslon  of  waters  by  constnicti(»  of  dam  Is 
entitled  only  to  have  damages  aacertained  and  paid  with  injunc- 
tion in  altematlTe;  Cowley  v.  Spokane,  90  Fed.  843,  holding  land- 
owner estopped  to  assert  right  of  possession  against  city  grading 
and  improving  streets  over  property  where  be  makes  no  objection. 
though  dedication  was  by  adverse  claimant;  Buckwalter  v.  Atchi- 
son, etc.,  R.  B.  Co.,  Si  Kan.  408,  67  Pac.  833,  holding  landowner 
permitting  railroad,  possessing  power  of  eminent  domain,  to  build 
road  over  his  land  cannot  bring  ejectment  because  right  of  emi- 
nent domain  was  not  first  exercised;  Rio  Grande  W.  Ry.  v.  Power 
Co.,  23  Dtah,  41,  63  Pac.  1000,  holding  where  damages  have  been 
assessed  by  Jury  and  no  appeal  taken  therefrom,  no  review  will 
be  made  thereof. 

Syl.  7  (XII,  730).    Judgment  conclusive  only  on  point  determined. 

Approved  In  Crockett  v.  Miller,  112  Fed.  732,  holding  Judgment  for 
replevin  under  Consol.  Stat.  Nebr.,  |  4701,  is  not  ft  bar  to  suit  for 
injury  to  reputation  from  false  levy;  Rio  Grande  W.  Ry.  r.  Power 
Co.,  23  Utah,  36,  63  Pac.  908,  holding  so  far  as  same  quesUona 
Involved  were  passed  on  In  former  suit,  former  decision  waa  bind- 
ing. 
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158  TJ.  S.  81-67  Notes  on  U.  S.  Reporti.  090 

Bfl.  9  (XII,  T3(Q.  QnleUBK  title— Federal  relief  foUovrlng  State 
remedy. 

Approved  In  Postal  Tel.,  etc..  Co.  r,  Oblcago,  etc,  B,  R.  Co.,  30 
Ind.  App.  662,  66  N.  K  022,  holdlns  metbod  of  exerdBlng  right  at 
eminent  domain  as  fixed  b7  laws  of  several  States  Is  condiuiTe  on 
Federal  conrts. 
158  U.  8.  81-3&    Not  cited. 
168  U.  S.  36-10,  39  L.  887,  NBWPOHT  NEWS,  ETC.,  CO.  T.  PAC. 

87L  1  (XII,  730).    Exceptions  to  admlBalon  of  evidence  necessar;. 

Approved  In  Potter  v.  United  States,  122  Fed.  66,  holding  ob- 
jection to  admissibility  of  evidence  most  be  takoi  by  exceptloD 
recorded  at  time. 

SyL  2  (XII,  730).  Qeneral  exception  overruled  If  one  pnvosltloB 
correct. 

Approved  In  Oass  (^nnty  v.  Gibson,  107  Fed.  866,  867,  holding 
Insnfflclent  general  exception  to  Instmctltms  given  and  to  conrfs 
refusal  to  Instruct  as  requested;  Union  Mot.  Life  Ins.  Co.  v,  Payne, 
106  Fed.  178,  sustaining  against  general  exceptlwi  charge  leaving 
question  of  suicide  Of  Insured  to  Jury  and  instructing  that  suicide 
sane  or  Insane,  sccording  to  contract  would  avoid  policy. 

Dlsthigulshed  In  Brie  H.  R.  v.  LIttell.  128  Fed.  MS,  holding 
sufficient  exceptions  to  refusal  of  each  separate  request,  by  number, 
where  court  refused  to  specify  which  were  given  and  which  refused. 

SyL  3  (XII,  73(4.    General  exceptl<m  to  refusal  to  instruct 

Approved  In  0)lumbnB  Const   Co.  v.  Crane  Co..  101  Fed.  68, 
holding  rule  10  of  Circuit  Court  of  Appeals,  seventh  circuit  re- 
quires statement  of  proposition  of  law  excepted  to  and  so  much 
of  charge  as  embodies  erroneous  proposition. 
158  V.  S.  41-63,  39  U  888,  EOENIOSBEROER  v.  RICHUOND. 

SyL  3  (XII,  731).   Act  1889  transferred  Federal  causes. 

Approved  In  Roberts  v.  Padflc,  etc..  Co.,  104  Fed.  6T8,  holding 
suit  against  defendant  resident  of  another  State  and  foreign  coi^ 
poratlon  may  be  removed  where  both  defendants  Join  In  petition. 
158  n.  S.  63-67,  89  L.  894,  MATTINQLT  t.  NOBTHWBSTBHN 
ETC.,  B.  R. 

Syl.  2  (XII,  731).    When  citation  Issued  not  Jurisdictional. 

Approved  In  Berllnger  Gramophone  Co.  v.  Seaman,  108  Fed.  717, 
holding  Issuance  of  citation  Is  not  Jurisdictional  and  may  be  Issued 
ufter  explratltm  of  time  allowed  for  appeal. 

Syl.  3  (XII,  732).  Conrt  notices  failure  to  show  Jurisdictional 
facta. 

Approved  In  Great  Southern,  etc.,  Hotel  Co.  v.  Jones,  177  TI.  S. 
454,  44  L.  844,  20  Sup.  Ct  692,  holding  limited  partnership  assoda- 
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tlon  It  not  a  dtlzen  of  State  creatlitK  It  to  confer  Jurisdiction  on 
PedenI  conrt;  dlasentliis  o^slon  In  Giles  v,  Harris,  188  U.  S.  SQl, 
fit  Sop.  Ct  646,  47  L.  918,  majority  boldlti«  absence  of  arerment  of 
JnriHlictloDBl  amonnt  not  available  on  appeal  raising  qnestlon  of 
JorfidlcdoD  on  another  vround. 
SjL  4  PSII,  732).    Cause  Improperly  removed  remanded  wltb  costs. 
Approved  In  Pellett  v.  Great  Northern  Ry.  Co.,  105  Fed,  18B, 
balding,  under  Judiciary  act  1870,  Clrcnlt  Court  remanding  for  want 
of  JurlBdlctlon  may  award  statntwy  costs  to  plaintiff  Including 
■ctoniey's  docket  fee. 
(Xn.  731).    Hlscellaueona 

Cited  In  Kinney  v.  Columbia  Savings,  etc,  Assn.,  l&l  V.  8.  81, 
21  Snp.  Ct        ,  holding  company  not  liable  Cor  death  of  passenger 
on  ^ee  pass  caused  by  negligence  of  servants. 
IK  D.  8.  68-«7,  39  L.  895.  Dn  BOI«  v.  KIRK. 
8;L  1  (XII,  782).    Novel  application  of  old  device  patenUble. 
Approved  In  Peters  v.  Union  Rlscult  Co.,  120  Fed.  684,  snstaln- 
tag  Peters  patent  No.  681,974,  for  method  of  packing' crack^v  In 
collapsible  Interlocking  carton. 
SyL  4  {Xn,  732).    Equity  decree  for  costs  not  reversible. 
DiBtiDgulBbed  In  In  re  Michigan  Cent  R.  R.  Co.,  124  Fed.  7S2, 
holding  decree  of  Clrcnlt  Conrt  against  litigant,  allowing  costs  to 
derti  for  services  rendered.  Is  appealable. 
SyL  6  (XII.  732).    Afflrmatlon  on  merits  nonreversible  for  costs. 
Approved  In  Sproul  v.  Pratt  etc.,  Co.,  106  Fed.  965,  holding  de- 
cree afflrmed  on  merits  will  not  be  reversed  on  question  of  costs. 
(XII,  732).     Miscellaneous. 

Cited  In  Anderson  v.  ColItQs,  122  Fed.  458,  bolding  defensive 
patent  to  show  anticipation  Is  Inadmissible  where  not  Issued  until 
pateat  in  suit  had  been  applied  for. 

US  D.  8.  eS-S4,  39  L.  890,  RISDON  LOCOMOTITS  WORKS  v. 

UBDART. 

SyL  2  (Xn,  733).    Process  for  operating  machine  not  patentable. 

Approved  la  Ballon  v.  Potter,  110  Fed.  970,  holding  void  for  lack 

of  novelty   Ballo   patent   No.   380,380,    for   Improved  process   for 

mutotacturlng  safety-pins;  Dodge  Mfg.  Co.   v.   Collins,   106  Fed. 

KH,  holding  void  McNeal  patent  No.  3S1.064.  for  split  wood  In  pulley; 

Dodge  Mfg.  Co.  V.  Ohio  Valley  Pulley  Works.  101  Fed.  0S3,  holding 

Toid  in  view  of  prior  art  Pblllon  patent  No.  368,490,  for  process  for 

construction  of  pulleji;  National,  etc.,  Co.  v.  Interchangeable,  etc., 

Co,  99  Fed.  T67.  holding  void  for  anticipation  claims  1,  2  and  7, 

Hieo  patent  No.  480.194,  consisting  chiefly  In  chamber  given  to 

compression  member  of  brake  beam. 


IzcJbyCoOgIC 


158  U.  8.  8&-eS  Notes  on  D.  S.  Reports.  6B£ 

DIsttnffulBbed  In  Carnegie  Steel  Co.  t.  Cambria  Iron  Co.,  IKi 
TJ.  S.  425,  46  L.  981,  22  Sup.  Ct  707,  npboldlng  Jones  patent  Na 
404.414,  for  mixing  molten  pig  Iron  to  secure  greater  nnirormlty  In 
chemical  composition;  Buscb  t.  Jones.  184  D.  S.  607,  46  L.  712,  22 
Snp.  Ct  SIB,  holding  Invalid  claim  ot  Jones  patent  No.  201,741,  foi 
process  for  removing  type  indentations  from  printed  sbeets;  Chla 
bolm  V.  Johnson,  106  Fed.  200,  npbolding  Cblsbolm  patent  No 
421,244,  for  Improvement  la  method  of  balling  green  peas;  Ualted 
States  Repair,  etc,  Co.  v.  Assyrian  Asphalt  Co.,  100  Fed.  974, 
holding  void  Perkins  patent  No.  501,537,  claim  1,  for  method  of 
repairing  asphalt  pavement. 

SfL  8  (XU,  733).    Patent  for  saperlor  workmanship  is  Invalid. 

Approved  in  Drake-Castle  Pressed  Steel  Lug  Co.  v.  Brownell,  etc, 
Co.,  123  Fed.  90,  holding  void  for  want  of  patentable  Invention 
Drake  patent  No.  491,091,  for  boiler  Ing  stamped  or  swaged  from 
sheet  metal:  Edison  r.  American  Mutoscope  Co.,  114  Fed.  935,  hold- 
ing void  BdlsoD  patent  No.  589,168,  for  ktnetographlc  camera. 

(XII,  732).    MisceUsneons. 

Cited  in  Parsons  r.  Beelye,  100  Fed.  453,  454.  holding  conrt  may 
take  Judicial  notice  of  prior  art  but  not  when  It  consIetB  of  a  single 
patent. 
168  U.  S.  85-98.  89  L.  906.  WHITNEY  v.  TATLOE. 

Syl.  2  (XII,  734).  Homestead  and  pre-emption  excepted  fnun 
railroad  grants. 

Approved  In  McCune  v.  Essig,  118  Fed.  280.  holding  child  of 
homestead  settler  who  died  before  completion  of  right,  whose  widow 
completed  same,  takes  no  interest  therein;  Oregon  Sbort  Line  R.  B. 
T.  Fisher,  26  Utah,  185,  72  Pac.  933,  holding  uncanceled  homestead 
entry  segregates  land  from  subseQuent  railroad  grant 

Distinguished  In  Murray  v.  Polglase.  23  Mont  418,  69  Pac.  448, 
holding  entryman  of  mining  claim  making  final  entry  and  receiv- 
ing receiver's  receint  must  nevertheless  perform  annual  represen- 
tation work. 

SyL  4  (XII,  734).    Settlement  alone  gives  no  pre-empUoD  rights. 

Approved  in  Tarpey  v.  Madsen,  178  U.  S.  225,  44  L.  1047,  20  Sup, 
Ct  852,  holding  relative  rights  of  railroad  company  and  Individual 
entryman  must  be  determined  by  record  evidence;  Springer  v. 
Clopatb,  26  Nev.  196,  65  Pac.  806,  holding  mere  occupancy  of  land 
at  time  same  was  listed  to  State  as  unoccupied  land  by  act  of  1880 
gives  occupant  no  title  against  purchaser  from  State. 

(XII,  734).    Miscellaneous. 

Cited  In  Oregon  &  C.  R.  R.  Co.  v.  United  States,  190  U.  S.  192,  193,- 
23  Sup.  Ct  676,  47  L.  1015.  holding  lands  settled  under  Or.  donation 
act  1850,  but  abandoned  Qfteen  years  before  their  selection  as  lieu 
laud  under  grant  of  1866  to  railroad,  are  not  reserved  therefrom. 
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168  U.  8.  »-l(»,  89  L.  910.  QtTLP,  BTC„  BY.  T.  HBPLBY. 

S7I.  1  (XII,  735).  Law  penalising  OTercharge  Inapplicable  to  In- 
terstate ahlpment 

Approved  In  dlaaentlnx  opinion  In  Anstln  T.'Tennessee,  179  U.  S. 
378,  4S  L.  240.  21  Snp.  Gt  146,  majority  upboldlng  Tenn.  Acta  1887, 
cbap.  30,  prohibiting  Importation  or  sale  of  cigarettes  or  cigarette 

SyL  2  (XII,  736).    State  law,  conflicting,  mnst  give  way. 

Approved  In  Interstate  Oommerce  Comm.  r.  Gbesapeake,  etc.,  Ry„ 
128  Fed.  71,  holding  unenforceable  contract  ol  one  carrier  to  buy 
and  transport  over  fta  own  line  and  deliver  to  anotber  carrier  coal 
at  rate  twenty-three  cents  per  ton  cheaper  than  usual  rate;  CI«nent 
V.  Metropolitan  West  Side  Ei.  By.  Co.,  123  Fed.  273,  holding  Chicago 
ordinance  authcH^lng  commlsBloner  of  pnbllc  worka  to  provide 
vessel  bridge  signals  applies  only  to  city  bridges,  not  to  private 
bridges;  Railroad  v.  Home,  106  Tenn.  T7,  SS  S.  W.  136,  holding 
In  absence  of  publication  of  rates  as  provided  by  Interstate  com- 
merce act  consignee  Is  entitled  to  goods  on  tender  of  rates  stipulated 
In  blU  of  lading. 

Distinguished  In  Beid  v.  People,  29  Colo.  342.  68  Pac.  280,  93  Am. 
Bt  Bep.  76.  upholding  Sees.  Laws  1885,  p.  336,  |  2,  prohibiting  bring- 
ing Into  State  catUe  from  points  sontb  of  thlrty-slxtb  parallel  except 
with  certiflcate  of  health. 

(XII,  73S).    MlBcellaneons. 

Cited  In  Ballroad  v.  Home.  106  Tenn.  76,  69  S.  W.  136,  holding 
commerce  commission  Is  presumed  to  have  directed  publication 
of  rates  aa  required  by  commerce  act  18ST. 

168  U.  S.  105-loa    Not  cited. 

168  U.  8.  109-118,  38  L.  914.  JOHNSON  t.  SATEB. 

Syl.  6  (XII.  73B).  Conrta  cannot  vacate  conrt-martial  on  habeas 
corpus.    . 

Distinguished  In  People  v.  Hoffman,  166  N.  Y.  473,  60  N.  B.  190, 
bedding  Supreme  Coort  has  power  to  Issue  writ  of  certiorari  to 
review  determination  of  military  board  of  examination. 

1S8  D.  S.  118-122.     Not  cited. 

158  U.  S.  123-127,  39  L.  019,  BBABDSLBY  v.  ARKANSAS,  BTC., 
RT. 
Syl.  2  (XII.  736).    All  defendants  must  join  In  appeal. 
Approved  In  Ayers  v.  Polsdorfer,  106  Fed.  739,  dismissing  writ 
of  error  sued  out  by  one  of  several  defendants  sued  In  ejectment 
where  each  claimed  tlUe  in  himself;  Grand  Igland.  etc,,  B.  R.  Co.  v. 
Sweeney.  108  Fed.  348,  holding  Circnit  Gonrt  of  Appeals  accorda 
Tot  III  — 38 
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with  Snpreme  Court  In  dlsmlssiiiK  appeals  In  equity  where  all 
parties  affected  by  decree  do  not  Join  Id  appeal. 
158  D.  8.  128-160,  89  L.  921.  WHITE  v.  JOICH. 

87L  3  (XII,  737).    Infant  heirs  have  protection  o(  Btatute. 

Approved  In  Mason  t.  Taft,  23  IL  I.  395,  SO  Atl.  S50,  holding  per- 
sonal privilege  of  debtor  to  plead  Statute  of  limitations  does  not 
die  with  him  but  Is  enforceable  by  others. 

8yL  6  (XII,  737).    Consent  decree  cannot  bar  infant  defendants. 

Approved  in  Walker  t.  Bedding,  40  Fla.  128.  23  So.  666,  hold- 
ing foreclosure  decree  upon  bomeetead  rendered  against  executor 
of  deceased  owaer  is  not  binding  on  heir  who  was  not  a  party. 
158  n.  5.  150-lM,  89  L.  928,  KETES  v.  EUREKA  MIN.  CO. 

S;L  8  (XII,  737).  Seventeen  years'  delay  predndes  Injunctive 
relief. 

Approved  hi  Meyrowlts  v.  Eccleston,  98  Fed.  440,  holding  ten 
years'  delay  In  Investigating  Infringement  charged  and  denied   pre- 
cludes maintenance  of  Infringement  suit. 
leS  U.  S.  15S-172,  39  li.  931,  CATHOLIC  BISHOP  v.  GIBBON. 

Syl.  1  (XII,  737).    Land  department's  decision  on  facts  conclusive. 

Approved  In  Cosmos  Exploration  Co.  v.  Gray  Eagte  Oil  Co.,  liX) 
D.  S.  309,  23  Sop.  Ct  696,  47  L.  lOTl,  holding  land  department  has 
full  Jurisdiction  over  rights  to  patents  under  forest  reserve  act; 
Johnson  v.  Washington,  180  U.  S.  185,  23  Sup.  Ct  827,  47  L.  1011. 
holding  approval  by  secretary  of  Interior  of  selection  of  public 
lands  In  lieu  of  school  lands  by  officers  representing  State  is  con- 
clusive as  to  passing  UUe;  Dnlted  States  v.  Beebe,  117  Fed.  679, 
holding  action  of  collector  under  order  for  reltq nidation  of  entry 
made  by  secretary  of  treasury  under  tariff  act  1891;  SL  Paul,  etc., 
Ry.  Co.  V.  Olson,  87  Ulnn.  121,  91  N.  W.  296,  94  Am.  St  Rep.  C97. 
holding  while  matter  Is  pending  in  hmd  department  courts  have 
no  Jurisdiction  thereof  and  statute  does  not  run;  O'Connor  v. 
Gertgens,  85  Minn.  498,  89  N.  W.  872,  holding  land  determination 
of  bona  fides  of  purchaser  cannot  be  reviewed  by  courts;  Robert- 
son V.  State  Laud  Board.  42  Or.  188,  70  Pac.  616.  holding  decision 
of  State  land  board  in  refusing  to  cancel  contract  for  State  land  will 
not  be  reviewed  by  courts. 
153  D.  S.  172-180.  Not  cited. 
158  U.  S.  180-186.  39  L.  941,  SATWARD  v.  DENNY. 

Syl.  1  (XII,  738).    Denial  of  Federal  right  must  appear. 

Approved  In  De  Lamals  Nevada  G.  M.  Co.  v.  Nesbit  177  U.  S. 
629,  44  L.  874,  20  Sup.  Ct.  718,  holding  decision  In  favor  of  plain- 
tiff claiming  under  Federal  mining  laws  cannot  be  reviewed  by 
defendant  who  did  not  claim  thereunder. 
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SyL  3  <XII,  738).    Federal  right  must  be  properlr  claimed  below. 

Approved  In  Henkel  t.  CladnnaU,  ITT  D.  S.  171,  44  L.  721,  20 
Sap.  Ct  573,  holding  certificate  of  chtef  Justice  o(  State  Sapreme 
Court  cannot  confer  Federal  Jurisdiction. 

Syl.  4  (XII,  739).    Federal  question  In  rehearing  petition  too  late. 

Approved  m  Mutual  Life  Ins.  Co.  r.  McGrew,  188  tT.  S.  308,  23 
Sup.  Ct  378,  47  L.  485,  holding  proper  waj  to  raise  Federal  ques- 
tion Is  by  pleading  motion  or  exception  made  part  of  record,  not 
for  flrat  time  In  petition  for  rehearing. 

Distinguished  tn  Maltett  v.  North  Carolina,  181  TJ.  8.  Q92,  45  L. 
1018,  21  Sup.  CL  731,  holding  Federal  question  raised  by  petition 
for  rehearing  after  flUng,  but  before  certiflcatlon  of  opinion.  Is  not 
too  late  where  court  considers  same. 

Syl.  5  (XII,  739).    Counsel's  argument  Is  no  part  of  record. 

Approved  In  Loeb  v.  Trustees  of  Columbia  Township,  170  V.  S. 
483,  45  L.  287,  21  Sup.  Ct  179.'holdlng  opinion  of  Circuit  Court  regu- 
larly filed  and  transmitted  to  Supreme  Court  with  the  record  may 
be  examined  on  question  of  Jurisdiction. 

SyL  6  (XII,  739).    Record  must  show  definite  Federal  Issue. 

Approved  iQ  Wakefield  v.  Van  Xassell,  192  U.  S.  601,  reaffirming 
rale;  Land  &  Water  Co.  r.  San  Joee  Ranch  Co.,  189  U.  S.  180,  23 
Sup.  Ct  489,  47  L.  768,  holding  Federal  question  sufflcleotly  set 
up  where  fully  considered  In  State  court  and  decided  against  claim; 
Hooker  v.  Lon  Angeles,  188  U.  S.  320,  23  Sup.  Ct.  397,  47  L.  491, 
holding  State  decision  adverse  to  claim  of  riparian  rlgbta  under 
Uexlcan  grants  confirmed  by  Congress  Involves  no  Federal  ques- 
tion where  validity  of  Federal  law  not  questioned;  Shewalter  v. 
Ulaaourl  Pae,  Ry.  Co.,  152  Mo.  551,  54  S.  W.  226.  holding  Supreme 
Court  has  no  Jurisdiction  of  appeal  In  suit  against  carrier  where 
instructions  made  no  mention  of  Interstate  commerce  act  and  were 
not  excepted  to. 

158  V.  S.  186-211,  39  L.  943.  THE  OREGON. 

Syl.  1  (XII,  739).  Steamer  colliding  with  anchored  vessel  pre- 
sumed culpable. 

Approved  In  The  &Iary  S.  Blees.  120  Fed.  45.  holding  vessel  stop- 
ping to  "  straighten  up  "  before  passing  obstructions,  and  drifting 
against  barge  moored  near  bank  of  stream,  is  at  fault;  The  Northei-o 
Queen,  117  Fed.  914,  holding  vessels  anclioring  In  fairway  because 
of  dense  fog  Dot  chargeable  with  fault  where  fog  signals  were 
blown  and  all  precautions  taken  pursuant  to  rules. 

Distinguished  In  The  Banan,  116  Fed.  901,  holding  presumption 
in  favor  of  anchored  vessel  overcome  by  evidence  showing  anchor- 
age too  near  the  channel. 
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S7I.  2  (XII,  739).    Adequate  lookoat  required  on  dark  nlgbt 

Approved  in  Tbe  Gertrude,  118  Fed.  131,  boldlug  botb  vesBels 
negligent  for  maintaining  Inauffldent  hands  on  deck;  The  Bicbmond, 
114  Fed.  213,  holding  evidence  ataowlng  that  lights  of  schooner  were 
not  seen  on  steamer  until  within  300  feet  of  collision  shows  defective 
lookout;  WlIder'B  8S.  Co.  v.  Low,  112  Fed.  172,  holding  iffesump- 
tlon  Is  sgalnst  vessel  having  no  lookout  when  another  vessel  is 
known  to  be  In  vtctnlty;  The  Samnel  Dlllaway,  98  Fed.  141,  hold- 
ing tug  with  tows  covering  line  3,000  feet  long  must  maintain  look- 
out aft,  and  la  shown  at  fault  where  captain  not  on  duty  acci- 
dentally discovered  sailing  vesseL 

S7I.  6  <XII,  740).    Vessel  at  fault  bas  burden. 

ApproTcd  in  Hie  Phillip  Mlnch,  128  Fed.  583,  holding  burden  is 
on  vessel  whose  negligence  brought  situation  alwut  to  show  by 
convludng  evidence  mismanagement  of  other  vessel;  The  Nortn- 
land,  126  Fed.  82,  holding  steamship  solely  at  fault  for  sinking 
canal-boat  by  operation  of  steamer's  propellers,  where  no  lookout 
.  was  maintained  and  no  signals  answered;  Tbe  Australia,  120  Fed. 
224,  holding  vessel  at  fault  for  malutalnlng  erratlce  course  most 
show  clearly  contributing  fault  of  other  barge;  Tbe  John  H.  Starln, 
113  Fed.  421,  holding  vessel  at  fault  for  falUng  to  keep  right  side 
of  channel  most  show  actual  fault  In  anchored  Teasel  whose  lights 
burning  half  an  hour  before  will  be  presumed  to  continue;  The 
Columbia,  109  Fed.  667,  holding  ship  In  tow  with  bark  on  same 
tug  at  fault  for  collision  caused  by  ship's  failure  to  follow  course 
of  tug;  The  Minnie,  tOO  Fed.  1S4,  holding  where  tug  Is  shown 
clearly  at  fault  It  snstalns  burden  of  showing  clearly  the  fault  of 
anchored  vessel. 

Syl.  10  (XII,  740).    No  bell  necessary  on  clear  night 

Approved  In  The  Minnie,  100  Fed.  130,  holding  anchored  vessel 
under  no  obligation  to  ring  bell  where  at  the  time  weather  was  not 
thick. 

Syl.  12  (XII,  740).    Sureties  not  liable  to  later  interveners. 

Uistlngulshed  In  Tbe  Llyltigstone,  104  Fed.  922,  holding  bond  for 
release  of  libeled  vessel  In  suit  brought  by  shipowner  and  cargo- 
owner,  bailee  stands  for  sums  payable  to  cargo  Insurers  who  have 
paid  losa 

(XII,  739).     Miscellaneous. 

Cited  In  Tbe  Queen  Elizabeth,  122  Fed.  409,  holding  ship  being 
privileged  vessel  not  chargeable  with  contributory  fault  for  col- 
lision where  ma8t«  maintained  course  until  It  was  clear  that  col- 
lision was  inevitable;  The  Robert  Dollar.  116.  Fed.  229,  holding 
Washington  statute,  making  master  or  person  having  charge  of 
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MHutrnrtloii  or   repair   of  veflael   age&t  of  owner,   Is   sppUcable 

to  foreign  veaaela. 

U>8  U.  8.  212-21&.    Not  cited. 

158  V.  8.  210-222,  39  L.  966,  Di  80LLAR  r.  HANSCOUB. 


Ai^roTed  In  Wblte  v.  Wanse;,  116  Fed.  S49,  holding;  vtaere  erl- 
dence  conflicted  as  to  execution  of  contract  and  one  party  with- 
drew contract  before  acknowledgment,  specific  performaiice  will  be 
denied. 

158  n.  B.  222-2Se.    Not  cited. 
1S8  U.  8.  240-253,  89  U  668,   STONEROAD  ▼.    STONBROAD. 

Syl.  3  (XII,  742).  Survey  of  confirmed  grant  collaterally  nn- 
aaeallable. 

Approved  In  Kean  t.  Calumet  Cannl  Co.,  190  U.  8.  480,  28  Bup. 
OL  662,  47  L.  1137,  holding  Federal  patent  to  Indiana  tinder  swamp 
land  act  1850  of  "  whole  of  fractional  sections '!  covered  by  Federal 
plat  carries  stibmerKed  portions  thereof;  Brown  v.  Parker,  127 
Mich.  393,  86  N.  W.  990,  boldhig  land  bounded  by  meander  line  of 
Lake  Erie  surveyed  by  Federal  government  passed  under  swamp 
laud  act  and  was  not  part  of  lake  bed. 

158  U.  8.  263-259,  89  L.  071.  RUSSELL  v.  MAXWSSLL  LAND 
GRANT  CO. 

SyL  2  (Xn,  743).  Prop«fIy  confirmed  Federal  survey  collaterally 
unassailable. 

Approved  In  Brown  v.  Parker,  127  Mlcb.  383,  88  N.  W.  990,  hold- 
ing Federal  meander  line  of  Lake  Brie  Is  conclusive  of  character 
<a  land  bounded  thereby,  and  eucb  land  passes  under  grant  of  State. 
158  n  S.  260-287,  89  L.  973,  BOSD  t.  JAMBSVILLE  HAX  TOOL 
CO. 

Syl.  4  (XII,  744).    Patent  with  different  devices  no  Infringement 

Approved  In  Powell  v.  Leicester  Mills  Co.,  108  Fed.  488.  holding 
Issue  of  patent  raises  presumption  that  patented  machine  does  not 
infringe  earlier  patents. 

SyL  4  (XII,  744).    Patent  with  different  devices  no  Infringement. 

Approved  In  Dowaglac  Mfg.  Co.  v.  Brennan,  118  Fed.  147,  hold- 
ing Hoyt  patent  No.  448,230,  for  Improvement  In  grain  drills,  not 
Infringed  by  device  after  Christman  and  Mnnn  patent  No.  467,864; 
William  Mann  Co.  v.  Hoffman,  104  Fed.  254,  256,  holding  nonploneer 
Leslie  patent  No.  581,123,  for  Improvement  In  binders  confined  to 
particular  structure^  shown  not  Infringed  by  Hoffman  patent  No. 
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108  C.  8.  267-271,  39  L.  ftTfC  VIRGINIA  t.  TENNBSSBB. 

Sfl.  I  (XII,  744).    Court's  power  to  enter  conaeat  decree. 

Dlstlngutsbed  Id  Burget  v.  Robinson,  123  Fed.  264,  boldlne  effect 
of  Circuit  Court  of  Appeals  order  staying  mandate  Is  to  retain 
Jurisdiction  even  after  term. 

158  0.  S.  271-277,  39  L.  977.  NORTHEIBN  PAG.  R.  R.  T.  DKLIN. 

Syl.  4  (XII,  744).    Declarations  as  to  existing  malady  admissible. 

Approved  In  DenTer,  etc.,  R.  R.  Co.  v.  Roller,  100  Fed.  752,  hold- 
ing expert  opinion  of  pbyslclan  as  to  nature  and  cause  of  patient's 
bodllj  or  mental  condition,  based  on  examination  and  statements 
of  patient,  are  admissible;  Sellman  v.  Wheeler,  95  Md.  755,  54  Atl. 
D14,  holding  admissible  evidence  of  physician  that  plolctltr  came 
to  him  sufTering  from  enlarged  testicle,  but  that  witness  made  In- 
complete diagnosis  and  knew  nothing  of  cause;  O'Boyles  v.  Com- 
monwealth, 100  Va.  800,  40  8.  E.  126,  holding  evidence  of  state- 
ments made  by  deceased  as  to  accidental  Injury  occorilng  some 
hours  before  assault  In  question  Is  tnadmlsslble. 

158  U.  S.  278-284.  39  L.  982,  TODD  v.  DNITBD  8TATE8. 

Syl.  2  (XII,  744).    United  States  commissioner  not  Federal  Judge. 

Approved  Id  United  States  v.  Beavers,  125  Fed.  780,  holding 
true  basis  of  power  of  United  States  commissioner  to  issue  subpcenas 
Is  section  1014,  Rev.  Stat,  that  proceedings  shall  follow  usual  mode 
In  State;  In  re  Perkins,  100  Fed.  954,  holding  United  States  com- 
missioner has  no  power  to  puolsh  for  contempt 

Distinguished  In  United  States  v.  M'Leod,  119  Fed.  418,  holding 
assault  on   United    States   commissioner   may    be   obstruction    to 
Justice  In  court  of  United  States  under  Rev.  Stat.  S  5399. 
158  O.  S.  285-298,  39  L.  883,  UNION  PACIFIC  RX.  v.  ^TLER. 

Syl.  1  (XII,  745).    Lex  fori  governs  limitation  of  actions. 

Distinguished  In  Brunswick,  etc.,  Co.  v.  National  Bank,  99  Fed. 
636,  holding  twenty-year  statute  established  by  Ga.  Code  1SS2. 
I  201G,  and  not  Maryland  Statute  of  Limitations  governs  In  action 
In  Maryland  against  stockholder  in  Georgia  corporation. 

Syl.  S  (XII,  745).    Petition  under  derogating  statute  as  departure. 

Approved  In  H.  B.  Claain  Co.  v,  Middlesex  Bank  Co.,  113  Fed. 
962,  holding  prior  suit  to  redeem  brought  by  anoth^  plalntlfF  on 
same  grounds  does  not  save  present  suit  from  bar  of  statute; 
United  States  v.  Norton,  107  Fed.  415,  holding  amended  petition 
counting  on  moneys  which  third  party  acquired  by  cashing  fraudu- 
lent money  orders  states  cause  different  from  petition  based  ov 
nonpayment  of  funds  by  postmaster;  Midland  Steel  Co.  v.  Citizens' 
Nat  Bank,  26  Ind.  App.  81,  82,  59  N.  E.  214,  holding  reply  statlnr 
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reliance  on  statute  making  note  commercial  paper  la  departure  from 
complaint  by  bona  flde  pnrchaaer  on  note  as  commercial  paper. 

DletlnjriilBhed  in  Cincinnati,  etc.,  R.  R.  Go.  t.  Gray,  101  Fed.  631. 
boldlng  amended  petition  alleging  defective  condition  of  track  la  no 
departure  from  original  petition  alleging  Injnry  from  defectlT» 
roadbed  and  negligence  of  receiver;  Uutual  Life  Ina.  Co.  v.  Dlngley, 
100  Fed.  411,  bolding  Judgment  In  Federal  court  on  life  Insurance 
policy,  bolding  defense  insufficient  under  State  laws,  was  based 
upon  pleadings,  since  conrt  takes  Judicial  notice  of  etatutes;  Ander- 
son V.  Union,  etc,  Ry.,  161  Mo.  432,  81  S.  W.  881,  holdtug  In  suit 
alleging  negligent  maintenance  of  pile  of  cinders  whicb  made 
higbway  unsafe  and  waa  also  against  ordinance,  evidence  showing 
negligence  is  sufficient. 

Syl.  7  (XII,  746).    Statute  rune  unUl  amendment  filed. 

Approved  Id  Boston,  etc.,  R.  R.  v.  Hurd,  lOB  Fed.  125,  bolding 
amendment  of  action  at  common  law  for  wrongful  deatb,  declar- 
ing under  Massacbusetts  statute  llmltlug  suit  to  one  year,  con- 
stitutes departure  and  la  barred  by  statute;  Railroad  Co.  v.  Hester. 
9  Kan.  App.  206,  69  Pac.  663,  holding  amended  petition,  based 
on  dlfferrait  section  of  statute.  Is  not  saved  by  tbe  SUng  of  original 
petition  In  time. 

158  V.  S.  2W-303,  39  L.  991,  RICHARDS  T.  CHASE  BLEVATOR 
CO. 

SyL  1  (XII,  748).    Invalidity  of  patent  on  face  raised  on  demurrer. 

Approved  Id  Drake-Castle  Pressed  Steel  Lug  Co.  v.  Brownell. 
etc,  Co.,  123  Fed.  90,  bolding  void  on  Its  fact  Drake  patent  No. 
481,091,  for  boiler  lug  swaged  from  sbeet  metal;  Fowler  v.  New 
York,  121  Fed.  7S0,  holding  void  for  lack  of  novelty  Carpenter 
patent  No.  &70,451,  for  bltranslt  railway  system;  Richards  v.  Michi- 
gan Cent  R.  R.  Co.,  I(i2  Fed.  500,  holding  Richarda  patent  No. 
308,095  void  on  Its  face. 

DUtingnisbed  tn  A.  R.  Mllner,  etc.,  Co.  v.  Yesbera,  111  Fed.  388. 
upholding  on  demurrer  Mllner  patent  No.  597.686,  for  counter  stools 
for  stores;  Fabric  Coloring  Co.  v.  Alexander  Smitta  &  Son's  Carpet 
Co.,  109  Fed.  329,  upholding  Horack  patent  No.  603,992,  for  proc- 
ess for  coloring  yam. 

SyL  2  (XII,  746).  Nonnovel  patent  avoided  without  defense 
alleged. 

Approved  In  Mahler  v.  Anlmarlum  Co.,  Ill  Fed.  531,  holding 
void  on  its  face  Sancbe  patent  No.  S87.237,  for  "  Oxydonor  "  device 
for  use  in  treatment  for  disease. 

Syl.  3  (XII,  746).    Multiplicity  of  elements  not  patentable. 

Approved  In  Goodyear  Tire,  etc.,  Co.  v.  Rubber  Tire,  etc.,  Co.,  116 
Fed.  371,  bolding  void  Grant  patent  No.  551,875,  for  rubber-Ure 
wbeet. 
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(Sn,  748).    MlscelUneouB. 

Cited  In  RicbardB  r.  UJcblgan  Cent  B.  R.  Co.,  188  U.  S.  4TU, 
48  L.  12G9,  22  Sup.  Ct  942,  dlBmlsBlng  writ  of  error  (or  want  of 
JurlBdlctlon;  Parmna  t.  Seelye,  100  Fed.  453,  holding  court  maj. 
under  proper  circa  instances,  take  Judicial  notice  of  state  ot  art, 
168  n.  S.  803-312,  30  L.  993,  THE  BEACONSFIBLD. 

S7I.  1  (XII,  747).    Carrier  suing  In  own  name. 

Approved  in  Chicago  v.  Pennsrlvanta  Co.,  119  Fed.  D04.  hold- 
iDg  railroad  company  may  sue  tot  Injury  to  cars  of  oth«  companies 
In  Ita  poaeesslon  as  bailee. 

SrL  2  (XIX.  747).    Cargo-owner  proceeding  against  coats  ahlpa. 

Approved  In  In  re  Lakeland  Transp.  Co.,  103  Fed.  330,  holding 
remedy  of  cargo-owner  Is  against  colliding  vessel  from  which  be 
can  recover  entire  damages. 

SyL  5  (XII,  747).    Admiralty  stipulations  Uberallj  ctmatmed. 

Approved  In  Falrgrleve  v.  Marine  Ina.  Co.,  112  Fed.  387,  holding 
sureties  are  liable  under  decree  rendered  in  amotded  libel  which 
court  bad  power  to  permit  to  be  amended;  The  Mercedes,  lOS  Fed. 
660,  holding  owner  of  tow  and  cargo  may  Intervene  In  suit  by 
master  of  the  tag  and  may  properly  be  snbstitated  as  libelants; 
The  Livingstone.  104  Fed.  922,  holding  bond  for  release  ol  vessel 
libeled  by  owner  of  other  vessel  and  cargo-owner  running  to  them 
Jointly  includes  aums  wblcb  may  be  decreed  to  cargo  insurera. 

(XII,  747).    MlBcellaneous. 

Cited  In  The  New  York,  108  Fed.  106,  holding  where  vessel  libeled 
for  colltfiton  by  owners  of  other  vessel  made  no  attempt  to  bring 
other  vessel  to  under  admiralty  rule  69,  she  cannot  recoup  half  of 
damages;  The  Livingstone,  104  Fed.  926,  holding  where  all  parties 
are  before  the  court  failure  of  libeled  vessel  to  file  cross-Ubel  for 
recoupment  against  other  vessel  of  half  the  loss  of  Innocent  cargo- 
owners. 
158  U.  S.  812-S26,  39  L.  698,  ANDES  v.  ELX. 

SjL  3  (XII,  747).  MuDicIpal  bond  enabUng  laws  liberally  con< 
Btrued. 

Approved  in  Board  of  Comra.  of  Stanly  Co.  v.  Col^  113  Fed. 
710,  holding  N.  C.  Code  1883.  |  1996,  authorised  counties  to 
subscribe  for  stock  tn  any  duly  incorporated  company  to  build  rail- 
road in  which  county  was  Interested;  D'Esterre  v.  New  York,  104 
Fed.  608,  holding  failure  to  comply  with  directing  provisions  of 
statute  for  munlclpsl  bond  Issue  requiring  name  of  payee  and 
place  of  registration  does  not  Invalidate  bonds. 

Syl.  6  (XII,  748).    Contract  with  de  facto  corporation  blndtng. 

Approved  In  Johnson  v.  Mnaon  Lodge  No.  33,  I.  O.  O.  W„  106 
Ky.  845,  51  S.  W.  621,  holding  one  contracting  with  corporatjon  is 
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estopped  to  den;  corporate  cspacltf  becftuse  of  failure  to  comply 
with  Matute;  Cltlseas'  Bank  v.  Jones,  117  Wla.  464.  94  N.  W.  382, 
holding  person  execuUng  mortgage  to  corporation  whose  charter 
term  has  expired  cannot  plead  corporate  incapacity  when  aned  by 
assignee  of  mortgage. 

SyL  7  (XII,  748).    Municipal  bond  recitals  estop  municipality. 

Approved  In  Tulare  Irrigation  Dlst  ▼.  Shepard,  185  D.  8.  24. 
46  Ii.  784,  22  Bup.  Ct  S40,  holding  landowners  within  Irrigation 
district  cannot  defeat  Irrigation  bonds  held  by  bona  fide  purchasw 
and  redtlng  compliance  with  statute,  although  district  defectively 
organized;  Wetcell  t.  Faducah,  117  Fed.  W4,  holding  recitals  by 
officers  and  council  authorized  to  determine  validity  of  bonds  that 
such  bonds  comply  with  statute  estop  city. 

Dlstjngnlshed  tat  Clarke  v.  Town  of  Northamptui,  106  Fed.  S13, 
holding  omission  ot  certain  words  in  statute  from  petition  for  bond 
issne  where  such  words  are  Jurisdictional  cannot  be  cured  by  es- 
toppel. 
1S8  U.  8.  326-333,  39  L.  1003,  UlflON  FAG.  BT.  v.  HABBIS. 

8yL  1  (XII,  748).-   Circuit  Court  of  Appeals  decision  not  flnaL 

Approved  In  Bpreckels  Sugar  Hef.  Co.  v.  McCIain,  192  TJ.  8.  409; 
24  Sup.  Ct  878,  holding  Judgment  of  Circuit  Court  of  Appeals 
not  final  In  suit  to  recover  tax  exacted  under  protest  under  war 
revenue  act  1898,  dq>ending  on  construction  and  constitutionality 
tbereof;  American  Sugar  Refining  Co.  v.  New  Orleans,  ISl  U.  S. 
262,  4a  L.  862.  21  Sup.  Ct  648,  holding  Circuit  Court  ol  Appeals 
erroneously  dismissed  for  want  of  jurisdiction  where  suit  rested 
originally  on  diverse  citizenship  and  constitutional  question  sub- 
sequently arose;  Keyser  v,  Lowell,  117  Fed.  402,  holding  Circuit 
Court  of  Appeals  may  decide  constitutionality  of  State  law  where 
question  arises  In  case  originally  resting  on  diverse  citizenship. 

Distinguished  In  Ayres  v.  Poladorfer,  187  U.  S.  S91,  S92,  593. 
695.  23  Sup.  Ct.  198,  199,  47  L.  316.  317,  holding  declstou  of  Cir- 
cuit Court  of  Appeals  In  case  resting  solely  on  diverse  citizenship 
cannot  be  reviewed  because  constitutional  question  subsequently 
arises, 

SyL  3  (XII,  748).    Jury  determines  competency  of  releasing  party. 

Approved  In  Shook  v.  Illinois  Cent  B.  R.  Co.,  115  Fed.  84.  hold- 
ing question  of  mental  condition  of  railway  engineer  Injured  In 
th(!  head  Is  for  Jury;  HIU  v.  Northern  Fac.  By.  Co.,  104  Fed. 
767,  holding  written  release  intentionally  executed  on  payment 
of  agreed  sum  cannot  be  Impeached  at  law  for  fraud. 

(XII,  74fO.    Miscellaneous. 

Cited  In  Boberts  v.  Central  Lead  Co.,  95  SIo.  App.  SOT,  69  8. 
W.  634,  holding  injured  employee  in  mine  paying  Into  court  on 
courTa  toAae  money  received   on   fraudulent   release  acts   witb 
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BQfflclent  promptness;  KoSm&n  r.  SoatbweBt  Mo.  Electric  By.,  9S 
Mo.  App.  473,  68  8.  W.  21S,  holding  Injured  street  railwsy  passenger 
cannot  sbow  tbat  he  signed  written  agreement  noder  mistake  and 
frand  to  enable  him  to  recover  on  oral  agreement;  McCart?  t, 
Houston,  etc..  B;.,  21  Tez.  CIt.  674.  64  8.  W.  424,  boldlng  passen- 
Bcr  eiecutlnB  release  lor  particular  Injory,  but  broad  enougb  to 
cover  unknown  Injuries,  may  recover  for  injories  not  Intended  to 
be  Included  in  release. 
158  n.  S.  334-337,  36  L.  1006,  BOSTON,  ETC.,  B.  R.  V.  O'BBILLX. 

Syl.  1  (XII.  749).    Objections  to  erldeuce  reqalred  at  trial. 

Approved  In  Pine  Blver  Logging  &  Imp.  Co.  t.  United  States, 
186  V.  S.  287,  46  L.  11B»,  22  Sup.  Ct  S23,  holding  unavailing  on 
writ  of  error  to  Circuit  Court  of  Appeals  objection  of  misjoinder 
not  raised  therein  nor  In  trial  court 

Syl.  2  (XII,  749).  Estimated  earning  capacity  of  partner  Inad- 
missible. 

Approved  In  West  Chicago,  etc..  By.  v.  Maday,  188  IlL  310,  68  N. 
B.  934,  holding  Inadmissible  evidence  of  plalntlfTs  earnings  in 
woodworking  five  years  or  more  before  Injury;  Whipple  v.  Rich,  180 
Mass.  480,  63  N.  E.  6,  holding  It  error  to  permit  person  with  no 
definite  occupation  or  salary  to  testify  as  to  "  fair  and  reasonable 
value  of  his  time;"  dissenting  oplolon  In  Heer  v.  Warren,  etc,  Ca. 
118  Wis.  77,  9l'  N.  W.  796,  majority  sustaining  admission  of  evl- 
d^ice  of  character  of  ptalntilTs  business,  capital  Invested  and  av«*- 
age  yearly  proQts  where  amount  recovered  was  two-thirds  of  pre- 
vious annual  profits. 

Syl.  3  (XII,  749).    Declaration  after  accident  not  res  gestte. 

Approved  In  Marler  v.  Texas,  etc.,  B.  B.,  62  La.  Ann.  731,  27 
So.  178.  holding  declarations  of  person  Injured  In  alighting  from 
train  made  several  hours  after  accident  In  answer  to  Inquiries 
not  part  of  res  gestte. 

Syl.  4  (XII.  749).    Nonreversible  error  must  be  nonprejudicial. 

Approved  In  United  States  v.  Honolulu  Plantation  Co.,  122  Fed. 
S83.  holding  erroneous  admission  of  material  evidence  as  to  size 
and  capacity  of  sugar  mill  In  suit  for  condemnation  of  land  Is 
reversible  error;  United  States  v.  Gentry,  119  Fed.  Fed.  7B,  holding 
error  la  Instruction  as  to  rule  concerning  taking  of  timber  from 
'  public  domain  Is  reversible,  prejudice  being  presumed;  Chicago 
Terminal,  etc.,  Co.  v.  Stone.  118  Fed.  23,  holding  verdict  based 
on  evidence  not  strictly  within  allegations,  but  not  objected  to, 
win  not  be  disturbed;  Choctaw.  O.  &.  G.  B.  R.  Ca  T.  Holloway,  114 
Fed.  4ljC.  holding  erroneous  charge  as  to  care  required  not  rever- 
sible error  where  court  rightly  charged  that  defendant  was  neg- 
ligent In  law;  Krup  v.  (Dorley,  9S  Mo.  App.  649,  69  B.  W.  611.  bold- 
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log  qneatioa  of  counsel  assuming  existence  ot  facte  not  proved 
Is  not  permissible  against  objection;  Paulson  v.  State,  US  Wis. 
102,  94  N.  W.  775,  holding  admission  of  evidence  of  prior  conviction 
of  defendant  charged  with  murder  Is  reversible  error;  dissenting 
oplnioD  in  Chicago  House  Wrecking  Co.  v,  Blmef,  117  Fed.  81, 
majority  anstalnlng  charge  as  to  measure  of  damages  when  con- 
sidered as  a  whole;  dissenting  opinion  In  Choctaw,  etc.,  R.  R.  Co. 
V.  Tennessee,  116  Fed.  30,  majority  holding  giving  of  erroneous 
Instmctlon  twice  during  charge  Is  not  reversible  where  true  rule 
properly  qualified  ia  laid  down  In  charge;  dissenting  opinion  'n 
Heer  v.  Warren,  etc.,  Co.,  118  Wis.  67.  80,  94  N.  W.  792,  7&7. 
majority  holding  award  of  {8,000,  yielding  two-thirds  of  annuul 
profits  of  buslneas  based  upon  evidence  of  character  of  business, 
capital  Invested  and  annual  profits  Is  not  excessive. 
158  V.  a.  337-^46.  39  L.  1008,  PARK  BANK  T.  RBM8EN. 
SyL   2   (XII,  740).    Statute  making  corporate  trustee  liable  lu 

Distinguished  In  Kllton,  etc.,  Co.  t.  Providence  Tool  Co.,  22  R.  I. 
61S,  48  Jttl.  1042,  holding  suit  to  enforce  stockholder's  Individual 
liability  brought  under  section  22,  chapter  180,  Gen.  Laws  1806,  ti> 
not  penal  within  Penal  Statute  of  limitations. 
158  U.  a  S4e-Sfi6.     Not  cited. 

158  U.  8.  SB6-S66,  89  L.  1015.  SHIPMAN  v.  STHAITSVILLB  CENT 
MIN.  CO. 

SyL  2  (XII,  750).    Sufficiency  of  referee's  findings  open  on  appeal. 

Approved  In  Chicago,  etc.,  Ry.  Co.  v.  Clark,  178  IT.  S.  364.  44  L. 
1105,  20  Sup.  Ct.  028,  holding  whether  Judgment  on  flndlnga  and 
decision  of  referee  In  trial  without  Jury  was  sustained  by  evidence 
is  open  on  appeal;  Hudson  River,  etc.,  Co,  v.  Warner,  06  Fed. 
ISS.  holding  exceptions  to  admission  of  evidence  before  referee 
In  trial  without  Jury  cannot  be  considered  on  appeal. 

Syl.  4  (XII,  751).    Contract  by  one  for  others  Is  severaL 

Approved  in  Arnold  v.  Producers'  Fmlt  Co.,  128  CaL  041.  01 
Pac.  285.  holding  contract  between  fmlt  company  and  several 
growers  for  delivery  of  prunes  to  be  separately  dried  and  weighed 
and  commingled  In  store  was  several  as  to  growers. 

(XII,  750).     Miscellaneous. 

Cited  la  Crane  v,  C.  Crane  &  Co.,  105  Fed.  871,  holding  void  for 
want  of  mutuality  contract  whereby  wholesale  lumber  dealer 
agreed  to  furnish  retail  dealer  with  laml>er  required  In  trade  dur- 
ing ensuing  year. 

158  n.  8.  366-374.    Not  cited. 
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108  D.  S.  870-407,  SO  L.  1022,  RICH  t.  BEtAXTON. 

B7I.  S  (XII,  7D1).    Federal  equity  courts  enforce  State  remedlei. 

Approved  In  United  States  Life  Ins.  Co.  t.  Cable,  98  Fed.  764, 
lioldlng  Federal  equity  court  will  entertain  salt  to  canc^  insurance 
policy  after  deatb  at  Insured  where  same  was  procured  by  fraud. 

Distinguished  in  Smith  t.  Reeves,  178  U.  S.  114.  44  L.  1144,  20 
Sup.  Ot.  922,  holding  consent  given  by  State  to  be  sued  by  OsL 
Fol.  Code,  I  3689,  is  limited  to  actions  In  State  courts;  Adone  v. 
Strshan,  97  Fed.  682,  holding  plaintiff  out  of  possession  cannot 
sue  in  Federal  equity  court  to  cancel  tax  deed  constltnting  cloud 
on  title. 

SyL  4  (XII,  752),  Equity  interfnei  whae  legal  remedy  Inade- 
quate. 

Approved  In  Twin  City  Pow»  Co.  v.  Barrett,  128  Fed.  806,  hold- 
ing equity  will  appcdnt  receiver  to  complete  purchase  of  lands 
under  options  obtained  by  plaintiff  and  transferred  to  corporation 
which  became  Insolvent;  lones  v.  Mutual  Fidelity  Co.,  12S  Fed. 
520,  holding  Federal  court  will  enforce  remedy  of  Del.  Siat  March 
US.  1891.  autborlzlng  appointment  (tf  receiver  for  Insolveht  corpo- 
rations; Hale  T.  Allinson,  102  Fed.  792,  794,  holding  equity  has  no 
Jurisdiction  of  receiver's  suit  against  stockholders  on  statutory  lia- 
bility where  legal  remedy  Is  adequate. 

SyL  6  (XII,  762).     Equity  avoldbig  void  tax  deed. 

Approved  In  Bltchie  v.  Sayers,  100  Fed.  &35,  holding  equity  has 
Jniisdlctian  of  suit  to  cancel  tax  deed  where  invalidity  does  not 
appear  on  face. 

(XII,  ni).    Mlscdlaneous. 

Cited  In  Sharp  v.  Shenandoah,  etc,  Co.,  100  Ya.  8S,  40  S.  B. 
105,  holding  In  case  of  adverse  possession  it  Is  Immaterial  that 
claimant  claims  under  person  who  claimed  under  several  convey- 
ances of  separate  parts  of  tract  In  question;  State  r.  Tavenner,  49 
W.  Va.  707,  S9  S.  E.  654,  holding,  nnder  Acts  1872-73,  former  owner 
of  lands  forfeited  for  nonpayment  of  taxes  may  petition  to  redeem 
same  on  payment  of  taxes  and  costs. 
ISS  D.  S.  408-416.  S9  L.  1033,  CONNORS  v.  UNITED  STATES. 

Syl.  3  (XII,  762).  Objection  to  Indictment  after  Judgment  nn- 
avalllng. 

Approved  In  Pooler  v.  United  States,  127  Fed.  515,  holding  in- 
dictment, under  Bev.  Stat,  I  6438,  for  making  or  using  false  Toucb^ 
charging  making  and  using  Is  not  bad  for  duplicity;  Wrigbt  *. 
United  States,  108  Fed.  811,  sustaining  Indictment,  under  Rev. 
Stat,  f  5440,  charging  that  defendant  "  unlawfully  did  conspire 
to  defraud  United  States,"  stating  purpose  and  acts  done. 
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(Xn,  7B2).    MlBCollaneoiu. 

Cited  In  Dolan  t.  United  States,  116  Fed.  582,  sustaining  action 
of  trial  court  Id  o-veemUag  cballenge  to  Jurors  who  bad  fmrmed 
opinion,  but  stated  tbeir  ability  to  be  governed  b;  evidence. 
ISS  V.  8.  416-423,  38  L.  1036,  ABRAHAM  v.  ORDWAT. 

ByL  1  (XII,  758).    Lsctaes  ban  suit  regardless  of  statnts. 

Approved,  In  Pottx  v.  Alexander,  118  Fed.  887,  890,  holding  dela; 
of  twenty  years  In  enforcing  contract  for  sale  of  tlmb^  bora 
plalntllTB  claim. 

DlstlngnlBhed  In  American  St.  Car  Advntlslng  Oo.  v.  Jones. 
122  Fed.  S09v  holding  assignee  of  patent  and  rigbt  to  royalties 
under  license  not  precluded  from  recovering  against  licensee  where 
defendant  not  Injured  by  delay. 

158  U.  8.  423-431,  38  L.  IWO.  CUTLER  v.  HUSTON. 

SyL  1  <XII,  753).  State  constmctlon  of  chattel  mortgage  law 
ftdlowed. 

Approved  toi  WlUlame  t.  Gaylord,  102  Fed.  874,  holding,  under  Cai. 
act  April  23, 1880,  as  construed  by  State  courta,  sale  of  mining  ground 
by  foreign  corporation  requires  ratification  by  two-thirds  of  capital 
stock;  American  Snrety  Co.  v.  Worcester  Cycle  Mfg.  Co.,  100  Fed. 
44,  holding  Invalid  as  to  subsequently  acquired  property  chattel 
mortgage  where  mortgt^ree  did  not  take  possession  as  required  in 
Connecticut. 

SyL  3  (XII,  758).  Circuit  Court  Judgment  not  collaterally  at- 
Uckable. 

Approved  la  Johnson  v.  Hunter,  127  Fed.  227,  holding  decree 
for  sale  of  land  of  nonresident  for  taxes  cannot  be  collaterally 
attacked  on  ground  that  there  was  no  evidence  of  proof  of  publi- 
cation ot  summons. 
158  n.  S.  431-440.  89  L.  1043,  ERIE  E.  R,  v.  PENNSYLVANIA, 

SyL  6  (XII,  754).    State  tax  law  Incidentally  affecting  commerce. 

Approved  In  Atlantic  &  PacISc  TeL  Co.  r.  Philadelphia,  190  U. 
8.  163,  23  Sup.  Ct  818,  47  L.  1000,  holding  lntersta.te  telegraph 
company  may  be  subjected  to  reasonable  municipal  license  fee 
covering  cost  of  local  supervision  over  poles  and  wires;  LoulsTlUe 
A  N.  R.  R.  Co.  v.  Kentucky,  183  U.  S.  519,  46  L.  305,  22  Sup.  Ct 
102,  upholding  section  218,  Ky.  Const.,  and  section  820,  Ky.  Stat., 
prohibiting  charging  of  greater  rate  for  shorter  than  for  longer 
haul;  LoutsvlUe,  etc..  Ferry  Co.  v.  Comm.  of  Ky.,  108  Ky,  725, 
57  S.  W.  626,  holding  State  may  tax  franchise  of  ferry  company 
domiciled  therein  and  conducting  Interstate  busIneHs;  Cumberland 

6  Pa.  R.  a.  Co.  V.  State,  92  Md.  682,  690,  48  Atl.  507,  610,  sustaln- 
tag  State  tax  on  proportion  of  gross  receipts  of  road  organized 
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therein  aa  lengtb  <tf  line  tbereln  bore  to  wbole  length  of  llDe; 
dissenting  opinion  In  LonlsrlUe  &  N.  R.  R.  Ck>.  t.  Kubank,  IM  C. 
8.  48,  46  L.  42S,  22  Sup.  OL  285,  majoritr  holding  unconsUtntloiia) 
Ky.  ConsL,  f  218,  prohibiting  greater  charge  for  shorter  bani  than 
for  longer  from  point  without  State.  See  90  Am.  St  Rep.  ^>4.  note. 
IBS  V.  B.  441-447,  39  L.  1046,  BONNHirr  v.  HARKRADBR. 

Sjh  I  (XII,  754).    IndefinlteneBS  of  descripUon  not  fataL 

Approved  in  McCarthy  t.  Fhelan,  132  Cal.  406.  Oi  Fac.  5T1,  hold- 
ing appellate  court  will  not  review  action  of  trial  coort  In  granting 
motion  for  Dew  trial  on  ground  that  notice  of  location  was  void 
for  Insufficient  description. 

SjL  3  (XII,  7M).    Conrt  presumes  necessary  Instruction  given. 

Approved  In  Columbia  bifg.  Co.  v.  Hastings,  121  Fed.  332,  hold- 
ing where  record  does  not  show  that  entire  charge  was  set  out 
in  bill  of  exceptions  presumption  Is  that  court  gave  proper  In- 
structions. 

(XII,  754).    Uisc^laneous. 

Cited  in  Tonopah  Fraction  Mtn.  Co.  v.  Douglass.  123  Fed.  933. 
holding  bin,  under  Rev.  8t%t..  i  2326,  In  support  of  adverse  min- 
ing claim,  under  Nevada  practice,  need  not  set  out  probative  facts 
supporting  plaintiff's  title;  atpper  Mining  Go.  v.  Ell  M.  &  I^  Co., 
29  Colo.  303,  GS  Pac.  281,  93  Am.  St.  Rep.  99,  holding  actual  knowl- 
edge of  existence  of  lode  within  placer  claim  at  time  of  appllca- 
tloD  for  patent  for  placer  claim  is  necessary  for  subsequent  location 
of  lode  claim. 

168  U.  S.  44S-456.    Not  cited. 

158  U.  S.  45(WC1.  39  L.  1033,  COLVIN  T.  JACKSONVILLE. 

Syl.  1  (XII,  755).    Certificate  of  division  required  during  term. 

Approved  in  Chamberlln  v.  Peoria,  etc.,  Ey.  Co.,  118  Fed.  33. 
holding,  under  section  5,  Judiciary  act  1801,  Circuit  Court  must 
certify  Jurisdictional  question  to  Supreme  Court  during  term  at 
which  decree  rendered;  Heed  v.  Stanley,  97  Fed.  524.  holding  party 
defeated  In  Circuit  Court  cannot  appeal  to  Supreme  Court  where 
jurlBdlctional  question  was  not  certified  during  term. 

Syl.  2  (XII,  T55).    Dismissal  where  Jurisdiction  lacking. 

Approved  In  DaugLerty  v.  Hood,  179  U.  S.  680,  45  K  3S3,  21 
Sup.  Ct.  917,  reafBrniing  rule. 

SyL  3  (XII,  755).    Taxpayer's  Interest  gives  JurlsdlctlMial  amount 

Approved  In  Caffrey  v.  Olilahoma  Territory.  177  U.  S.  348,  44 
L.  801,  20  Sup.  Ct  GGC.  holding  county  clerk  not  being  a  taxpayer 
cannot  appeal  to  Supreme  Court  from  territorial  decision  requir' 
ing  compliance  with  order  of  board  of  equalizatioa  to  increase 
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ftBBessmeitt;  Riverside  ft  A.  Ry.  Go.  v.  RWeralde,  118  Fed.  743, 
holding  omouat  In  coatroTeny  In  suit  to  enjoin  city  from  cutting 
or  electric  power  Is  value  of  plaintiff's  rights  under  contract 

Distinguished  in  Colston  r.  Southern  Home,  etc.,  Absd.,  09  Fed. 
307,  holding  conrt  will  not  entertain  suit,  hence  will  not  determine 
whether  Jurisdictional   amount  Is  Involved   where  suit  For  same 
purpose,  appointment  of  receiver.  Is  pending  In  State  court 
158    V.    S.   461-47T,   38   L.    1055,    LBHIQH    VALLEX    B.    B.    v. 


Syl.  1  (XII,  7SS).    Patent  confined  to  particular  device. 

DJetlugulshed  In  National  Hollow,  etc.,  Co.  v.  Interchangeable, 
etc.,  Co.,  loe  Fed.  714,  holding  Hlen  patent  No.  361,00»,  for  brake 
beam,  not  confined  to  caps  nor  form  of  caps  shown  In  drawings. 
158  V.  S.  478-604.  39  L.  1061,  GREQN  v.  BOGUE. 

Syl.  1  (XII,  765).    Equity  rule  33  modifies  prlw  rule. 

Approved  in  Soderberg  v.  Armstrong,  116  Fed.  710,  holding, 
under  equity  rule  33,  the  filing  of  general  replication  to  plea  In 
bar  does  not  admit  sufficiency  of  plea. 

158  D.  S.  505-531,  89  L.  1070,  CLARK  v.  EEEDER. 
Syl.  8  (XII,  756).    Vendee  Investigating  cannot  claim  reliance  on 

Distlnguistaed  In  Alger  v.  Ketth,  106  Fed.  ill,  holding  where 
complainant's  Investigation  of  property  for  himself  Is  rendered  il- 
lusory and  misleading  by  bribery  of  agent  or  other  fraud  of  vendor 
purchaser  may  rescind. 

(XII,  756).     Miscellaneous. 

Cited  In  Alger  v.  Keith.  105  Fed.  114,  122,  bolding  execution  of 
option  contract  by  .landowner  does  not  constitute  the  option-holder 
per  se  agent  of  owner. 
158  V.  S.  532-538,  39  L.  1080,  IN  RE  QDARLES. 

Syl.  2  (XII,  756).  Congress  provides  protection  for  Federal 
rights. 

Approved  In  In  re  Lalng,  127  Fed.  216,  holding  Federal  court 
has  Jurisdiction  on  habeas  corpus  to  determine  whether  its  officers- 
Indicted  In  State  court  are  lawfully  held. 

Distinguished  In  United  States  v.  Eberhart,  127  Fed.  255,  hold- 
ing Ittdlctm^it  charging  conspiracy  to  compel  a  citizen  to  enter 
Into  tabor  contract  by  use  of  force  charges  no  crime  within  Itev. 
Stat.  I  650B;  Lackey  v.  United  States.  107  Fed.  IIC.  hoidlnn  void 
Kev.  Stat,  S  6507,  declaring  tliat  every  person  preventing  or  In- 
timidating another  from  voting  by  bribery  or  threats  shall  be 
punished. . 


llzccbyCoOgIC 


168  D.  8.  C>38-660        Notei  on  U.  S.  Bepons.  608 

SyL  7  (XII,  TEM).  Conapiracy  to  Injun  Informer  of  violation 
pDnUhaUe. 

DlstinKOIebed  In  ITnlted  States  t.  Lackey,  SO  Fed.  961,  upboldinc 
Rev.  Btat,  |  5S08,  for  punishment  of  conspiracies  to  prevent  en- 
joyment of  "  any  right  or  privilege  secm-ed  by  Conatltutlcm." 

V.  UNITED 

Syl.  1  (Xn,  756).    Motion  may  exclude  forelgoers. 

Approved  In  In  re  Sing  Tnct  126  Fed.  888,  8S9,  361,  btddlng 
Congress,  under  Its  power  to  exclude  aliens,  may  commit  question 
of  cltlsenshlp  in  first  Instance  to  Immigration  officers  with  appeal 
to  bead  of  executive  department 

Syl.  8  (XII,  7D7).  Congress  may  give  executive  officer  final 
power. 

Approved  In  The  Japanese  Immigrant  Case,  189  U.  8.  97,  100, 
2S  8up.  Ct  614,  47  L.  724,  72S,  holding  Federal  courts  wlU 
not  intervene  by  habeas  corpus  to  prevent  deportation  of  alien 
by  executive  officers  where  alien  had  notice  of  proceedings;  Lee 
Lung  V.  Patterson.  186  U.  S.  175,  48  L.  1110,  22  Sup.  Ct  797,  hold- 
ing collector  of  customs,  though  disregarding  certlflcatea  made 
evidence  of  right  to  entry  by  exclusion  act  1884,  has  Jurisdiction 
to  determine  finally  right  to  entra;  Fok  Young  To  v.  United 
States,  185  U.  S.  302,  804.  46  L.  919,  921,  22  Sup.  Ct  6S9,  holding 
de<:lBlon  of  collector  of  customs  denying  Chinese  cltlsen  right  of 
'  transit  across  this  country  Is  not  reviewable  on  habeas  corpna; 
United  SUtes  v.  Wong  Chow,  108  Fed.  377,  378,  holding  court  baa 
no  Jurisdiction  to  review  legality  of  order  of  deportation  made 
by  Immigration  officer  and  not  appealed  from;  United  States  v. 
Gin  Fung,  100  Fed.  390,  holding,  under  act  August  IS,  1894,  mak- 
ing customs  officer's  decision  final  courts  cannot  on  habeas  corpus 
review  denial  of  right  to  land. 

Distinguished  In  LI  Sing  v.  United  States.  ISO  U.  S.  490,  4S  L. 
636,  21  Snp.  Ct  4S1,  holding  decision  of  collector  of  customs  ad< 
mlttlng  an  alien  does  not  preclude  United  States  commlsslimer 
from  examining  question;  Lavln  v.  Le  Fevre,  125  Fed.  696,  hold- 
ing whether  Immlgmtlon  officers  In  deporting  alien  proceed  ac- 
cording to  law  Is  Judicial  question;  United  States  v.  Burke,  99 
Fed.  899,  holding  right  to  enforce  penalty  against  foreign  ship  for 
violation  of  Immigration  laws  la  Judicial  and  subject  to  JurlsdlctlOD 
of  courts. 

SyL  7  (Xn,  797).    Allen's  personal  and  property  rights  protected. 

Approved  In  Downea  v.  Bldwell,.182  D.  8.  283,  45  L.  1105,  21 
Sup.  Ct  7S5,  holding  Inhabitants  of  Porto  BIco,  wbetber  aliens  or 
not  are  entitled  to  protection  of  life,  liberty  and  property. 
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(XII,  ?B0).    UlBcellaDeouB. 

Cited  In  United  StAtes  t.  Bung  ObAng,  126  Fed.  401.  holding 
proceeding  for  fficclUBlon  of  Chinese  as  to  whether  accused  Is  a 
Gblnese  person  1§  a  criminal  proceeding. 
1&8  U.  8.  XOSM,  38  L.  1086,  BEARD  t.  DNITBD  STATBS. 

Syl.  2  (XII,  768).    Hypothetical  case  apart  from  erldence,  »ror. 

Approved  In  Bird  t.  United  States,  180  U.  a  862,  4S  L.  S73,  21 
Snp.  Ct  406,  holding  erroneons  Inatmctlons  which  leave  Jnrj  to 
pass  npon  question  of  guilt  of  one  accused  of  homicide  without 
reference  to  evidence  given  by  accused  in  own  beb&lf. 

SyL  S  (XII,  758).    One  may  repel  anprovoked  deadly  assault 

Approved  in  Hammond  v.  People,  19S  111.  182,  64  N.  B.  983.  hold- 
ing erroneous  Instractlon  that  no  words  or  threats  would  Justify 
assault  unless  accused  had  reaaonahle  ground  to  fear  great  bodily 
harm  and  could  not  escape;  State  v.  Bartlett.  170  Mo.  668,  71  S.  W. 
151,  holding  accused  was  Justified  In  shooting  assailant,  physically 
superior,  after  former  retreated  to  door  and  found  same  locked; 
State  V.  Clark,  51  W.  Va.  464,  41  S.  B.  207,  sustaining  refusal  to 
Instruct  that  person  may  rtq^el  force  by  force  In  defense  of  prop- 
erty to  extent  of  killing.    See  74  Am.  SL  Rep.  730.  note. 

(XII,  7CS).    Miscellaneous. 

Cited  In  United  SMtes  v.  Lewis,  111  Fed.  635,  holding  no  man 
can  avail  himself  of  necessity  to  kill  In  self-defense  where  he  has 
brought  necessity  on  himself. 

158  U.  S.  664-600,  39  L,  1092,  IN  BE  DBB8. 

SyL  8  (XII,  758).    Unlawful  Interference  with  mails  prevented. 

Approved  In  Wabash  S.  R.  Co.  v,  Hann&han,  121  Fed.  665,  sus- 
taining bill  for  preliminary  Injunction  to  enjoin  labor  organization 
from  causing  strike  among  complainant's  employees  In  Interfering 
with  carriage  of  mails;  dissenting  opinion  In  Missouri  Pacific  By. 
Co.  V.  United  States,  188  U.  S.  288,  23  Sup.  CL  511,  47  L.  816, 
majority  holding  suit  to  enjoin  carriers  from  dlBcriminating  be- 
tween localttlefl  violating  act  to  regulate  commerce  could  not  be 
brought  by  United  States  law  officers  prior  to  act  1903. 

DlBtingulshed  In  State  v.  O'Leary,  165  Ind.  533,  58  N.  E.  706. 
holding  plaintiff  not  entitled  to  order  restraining  keeping  of  gam- 
bling-house where  there  was  no  proof  of  actual  or  probable  Injury 
to  property  rights. 

SyL  5  (XII,  769).    Appeal  to  courts  to  prevent  disobedience^ 

Approved  In  Missouri  v.  Illinois,  180  U.  S.  236,  45  L.  510,  21 
Sup.  Ct  342,  holding  threatened  dally  transportation  of  large 
qnantltles  to  Mississippi  river  by  Chicago  sanitary  district  Injuring 
Vol  III— 89 
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Mlwonri  water  snppty,  createg  controTersy  between  States;  State 
T.  Zacbritz,  166  Ho.  S14,  65  S.  W.  1000.  boldlng,  under  Her.  Stat. 
1800.  1  4M3,  attoraey-geneml  maj  maintain  Injunction  suit  In 
name  of  State  to  enjofn  bookmakers  obtaining  licenses  by  fraud. 

DistliigulBhed  In  Louisiana  v.  Texas.  17S  D.  8.  19.  44  L.  3S4, 
SO  Snp.  Ct.  267,  holding  enforcement  of  regulations  eetablfsbed  by 
Texas  bealth  officer,  wblcb  places  embargo  on  Interstate  commerce 
from  Louisiana,  creates  no  controTeroy  between  States. 

87I.  8  (XII,  7S9).    Injunction  against  public  noisance. 

Approred  In  Muncle  NaL  Gas  Co.  v.  Muncie,  160  Ind.  106,  60 
N.  B.  440,  holding  city  may  sue  as  representative  of  Inhabitants 
to  enforce  contract  of  gas  company  to  supply  gas  to  coosumers  at 
fixed  price. 

SyL  10  (XII,  768).    Equity  cannot  enjoin  commission  of  crime. 

Approved  In  dissenting  opinion  m  State  t.  Wood,  155  Sfo.  476,  Dft 
S.  W.  487,  majority  Issuing  writ  of  prohibition  to  restrain  Circuit' 
Court  from  proceeding  in  Injunction  suit  to  restrain  enforcement 
of  beer  Inspection  law. 

Syl.  11  (XII,  759).    Injunction  protects  property  against  criminal 

Approved  tn  Illinois  Cent  Ry.  v.  Caffrey,  128  Ked.  774,  bolding 
equity  will  enjoin  ticket  brokers  from  pnrchaslKg  unused  portion 
of  valid  nontransferable  return  tickets  and  reselling  same;  Union 
Pac.  R.  H.  Co.  V.  Ruef,  120  Fed.  106,  111,  125,  awarding  Injunction 
agaMst  union  pickets  and  sympathizers  stationed  around  complalo- 
ant's  carshops  interfering  with,  threatening  aud  assaulting  em- 
ployees; Southern  Exp.  Co.  v.  Mayor,  etc.,  oC  EnsJey,  116  Fed.  761, 
bolding  equity  will  restrain  enforcement  of  invalid  ordinance  Im- 
posing license  fee  on  Interstate  express  companies;  United  States 
V.  Haggerty,  116  Fed.  517,  bolding  equity  will  enJolD  striking 
coal  miners  from  camping  near  mine  to  Incite  laboring  miners  to 
strike;  Relnecke  Coal  Mln.  Co.  v.  Wood,  112  Fed.  4811,  sustaining 
motion  for  Injunction  pendente  lite  to  prevent  union  men  from 
maintaining  camps  of  armed  men  near  complainant's  mines  to  In- 
timidate nonunion  laborers;  Southern  Ry.  v.  Machinists',  etc..  Union, 
111  Fed.  50.  61,  62,  53,  enjoining  members  Of  labor  union  from 
interfering  with  nonunion  men  and  their  employers;  Wong  Wal  v. 
WllUamson,  108  Fed.  6,  holding  equity  will  grant  injunction  re- 
straining health  officers  from  enforcing  unlawful  reatrlctions  upon 
right  of  plaintiff  to  travel  In  Interest  of  bis  business;  State  v. 
O'Leary,  155  Ind.  532,  58  N.  E.  705.  holding  circumstance  that  acts 
constituting  nuisance  are  punlsbable  as  crimes  or  misdemeanors  is 
not  sufficient  to  defeat  Injunction;  Cumberland,  etc.,  Mfg.  Co.  v. 
Glass  Blowers'  Assn.,  60  N.  3.  Eq.  66,  46  AO.  210,  bolding  equity 
has  Jurisdiction  to  enjoin  continuing  trespass  to  property  by  strlk- 
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lug  workmen;  dlseentlug  opinion  fn  National  Protective  Aasn.  v. 
Gumming,  ITO  N.  X.  348.  6S  N.  B.  380,  mejorltj  affirming  order  at 
lower  court  refusing  Injunction  agaloBt  union  wbich  refusea  to 
allow  Ita  membMB  to  work  wltU  members  of  rival  organliatlon. 
See  88  Am.  St  Bep.  670,  note. 

Syl.  12  (Xn,  769).  Court  Inquiring  into  disobedience  of  Injunc- 
tion. 

Approved  In  Ex  parte  Haggerty,  124  Fed.  440,  ordering  petltionera 
Imprisoned  for  vtolatlon  of  Injunction  against  strikers  remanded 
to  custody  of  Jailer;  Rx  parte  Blcharda.  117  Fed.  668,  fining  per- 
sona found  guilty  of  violating  Injunction  against  union  men  to 
prevent  Interference  with  complainant's  laborers,  and  ordering 
committment  unUl  payment;  In  re  Meggett,  105  Wis.  2B3,  81  N.  W. 
420,  holding  court  having  power  to  order  repayment  of  money  re- 
ceived In  violation  of  Injunction  may  punish  refusal  as  contempt 

DlatlDgulsbed  In  In  re  Ruse,  107  Fed.  &46,  047,  holding  person  not 
party  defendant  cannot  be  punished  for  contempt  In  violating  In- 
junction on  theory  that  lie  Is  bound  by  the  order. 

SyL  13  (XII,  760).    Contempt  proceedings  are  not  criminal. 

Approved  in  In  re  Nevitt,  117  Fed.  453,  holding  commitment  of 
county  Judge  to  prison  nntU  compliance  with  mandamus  directing 
levy  of  tax  Is  civil  In  Its  nature;  Ripon  Knitting  Works  v.  Schrelber, 
101  Ped.  812,  814,  holding  Bankruptcy  Court  has  power  to  punlsb 
by  Imprisonment  bankrupt  refusing  or  neglecting  to  surrender 
property  to  trustee  as  ordered;  In  re  Meggett  105  Wis.  297,  81  N.  W, 
422,  holding  Imprisonment  until  repayment  of  money  received  In 
Tlolatloii  of  Injunction  Is  not  Imprisonment  for  debt 

Syl.  15  (XII,  760).    Contempt  floe  not  substitute  for  prosecution. 

Approved  in  State  t.  Murphy.  71  Vt  137,  41  Atl.  1088.  uphold- 
ing Vt  Stat,  jl  4612,  4624,  authorizing  abatement  of  Uquor  anl- 
sances  by  Injunction  and  authorizing  punishment  of  violation  of 
Injunction  as  a  contempt 

Syt  16  (XII,  760).  Habeas  corpus  —  Contempt  proceedings  not 
reviewable. 

Approved  In  In  re  Nevitt,  117  Fed.  449,  452,  456,  461,  dismissing 
petitions  for  writ  of  habeas  corpus  to  discharge  Judges  of  County 
Court  Imprisoned  until  compliance  with  mandamus  ordering  levy 
of  tax;  In  re  Parquet,  114  Ped.  440,  denying  writ  of  prohibition  to 
Circuit  Ck>urt  In  contempt  proceedings  where  no  appeal  or  writ  of 
error  was  taken. 

(XII,  7G8).    Ulacellaneous. 

Cited  In  A.  B.  Farquhar  Co.  v.  National  Harrow  Co..  102  Ped. 
715,  holding  complainant  entitled  to  Injunctive  relief  against  cir- 
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eolation  of  circulars  In  bad  faith  claiming  Infringement  Of  patent 
and  tbreatenlng  anlt 

15S  U.   S.  eOl-716,  39  Ij.  1108,   POLLOCK  t.   FAIIMEBS'   LOAN, 
ETC..  00. 

Sj-L  2  (Xn,  760).  "Dutlaa,  lmpast^  exclaea,"  means  Indirect 
taxea. 

Approved  In  Fatrbank  r.  Dnlted  States,  ISl  U.  8.  29S,  4S  L.  868. 
21  Sup.  Ct.  6S3,  holding  unconstitutional  stamp  tax  iroposea  on 
foreign  bill  of  lading  by  act  June  13,  1808. 

SyL  6  (XII.  761).    Invalldltr  of  part  Invalidating  whole  law. 

Approved  In  Harper  v.  Gom  mission  era,  133  N.  C.  113,  45  S.  E.  528, 
holding  Invalid  act  March  3,  1903,  authorizing  commissioners  to 
erect  fences  and  to  levy  tax  to  replace  money  so  used. 

DlBtlngulshed  In  Northwestern,  etc.,  Ins.  Co.  v.  Lewis,  etc,  Co., 
28  Mont  406,  72  Pac.  085,  holding  Invalidity  of  Civ.  Code.  I  6S1. 
providing  that  Insurance  companies  should  be  subject  to  no  other 
tax.  does  not  vitiate  balance  of  secUon. 

8yl.  7  (XII,  TCI).    Tax  on  Income  from  realty  is  direct 

DistlngnlBhed  in  Spreckels  Sugar  Ref.  Co.  v.  McClalr,  192  D.  H. 
413,  24  Snp.  Ct.  381,  holding  special  excise  tax  Imposed  on  sugar 
refining  by  war  revenue  act  1898  la  an  excise,  not  a  direct  tax; 
Knowlton  t.  Moore,  178  U.  S.  53,  78,  44  L.  074,  085,  20  Sup.  Ct  752. 
762,  763,  upboldlng  tax  upon  legacies  and  dlstrlbaUve  shares  Im- 
posed by  war  revenue  act  June,  1898. 

ptil,  760).    UlBcellaneons. 

Cited  in  Peacock  v.  Pratt,  121  Fed.  776.  778,  upboldlng  Hawaiian 
Income  tax  law  (act  No.  20,  pp.  31~3S,  Sess.  Laws  1901);  Corbus  r. 
Alaska,  etc.,  MIn.  Co.,  99  Fed.  335,  336,  337,  holding  injunction  will 
not  lie  against  corporation  to  restrain  it  from  applying  for  Ilcease 
and  pacing  fee  pnrauant  t»  alleged  uncoastltutlonal  law. 
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1B8  C.  S.  a-20.  40  L.  55.  WHITE  v.  VAN  HOEN. 

S7L  9  {XII,  7S2).     SlgnlDg  own  name  a8  anotber  Is  forgery. 

Approved  In  In  re  Count  De  Toulouee  Lantrec,  102  Fed.  882, 
boldtng  person  Issuing  as  genuine  and  without  alteration  copies  of 
bonds  made  by  engraver  for  corporation  bnt  never  delivered  to  it  ta 
gniltr  of  uttering  forged  Instrnments. 
159  U.  S.  21-3S.    Not  cited. 
159  D.  8.  86-40,  40  L.  67,  WHITE  v.  EWINQ. 

87L  1  (XII,  763).    Cltlzenetiip  Immaterial  In  Federal  receiver's 
snlt 

Approved  In  Bottom  v.  National  Rj.  Bidg.,  etc..  Loan  Asaa..  123 
Fed.  745,  746,  holding  Circuit  Court  appoluting  receiver  for  loan 
association  has  Jurisdiction  of  suit  against  borrowing  member  re- 
gardless of  citizenship;  Sleeper  v.  Wlnkel,  122  Fed.  737,  holding 
receiver  of  Insolvent  building  and  loan  association,  appointed  by 
Circuit  Court  with  power  to  bring  and  defend  suits,  may  bring 
suit  for  3200  In  Federal  court;  Alexander  v.  Southern  Home  B.  &  L. 
Assn.,  120  Fed.  964,  holding  Federal  court  appointing  receiver  for 
loan  association  bas  Jurisdiction  of  suit  to  collect  assets  l}elow 
Jurisdictional  amount;  Home  Ins.  Co.  v.  Virginia-Carolina  Chemical 
Co.,  109  Fed.  686,  holding  equity  has  Jurisdiction  regardless  of 
citizenship  of  parties  of  bill  by  defendant  Insurance  companies, 
sued  at  law  In  Circuit  Court  to  enjoin  proceedings  at  law  and  de- 
termine liability;  Kau  Claire  v.  Fayson,  109  Fed.  680,  holding 
trustee  In  mortgage  by  water  company  to  city  cannot  maintain 
suit  In  equity  for  rentals  due  water  company  where  company's 
right  Is  legal;  in  re  Steuer,  104  Fed.  978,  979,  holding  contest  on 
merits  of  suit  to  recover  preference  without  objection  to  jurisdic- 
tion amounts  to  consent  to  Jurisdiction  withm  section  23b,  banli- 
niptcy  act  1898;  Cunningham  v.  Cleveland,  98  Fed.  661,  holding 
equity  bas  jurisdiction  to  authorize  receiver  tn  suit  to  wind  up 
corporation  to  bring  in  by  snclliary  bill  a  debtor  of  corporatlou 
to  enforce  indebtedness;  Murray  v.  Beal,  97  Fed.  56S,  holding 
Bankruptcy  Court  bas  no  jurisdiction  of  suit  by  trustee  to  quiet 
title  to  bankrupt  estate  where  bill  did  not  show  right  originally 
vested  In  bankrupt;  Sbinney  v.  Xorth  American  Savings,  etc.,  Co.. 
97  Fed.  12,  holding  suit  against  Federal  receiver  ancillary  to  suit 
[til3] 
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In  wbicb  be  was  appointed  Is  not  dependent  upon  dtlsecehlp  or 
amount  lUToIred. 

Dlsttngulehed  In  In  te  Ulcble,  116  Fed.  753,  holding  bankruptcy 
bas  no  Jurisdiction  orer  suit  by  trustee  against  transferee  or 
bankniiit'B  property  making  adrerse  claim  and  objecting  to  juris- 
diction; Gableman  v.  Peoria,  etc.,  Ry.  Co.,  101  Fed.  4,  boldlng  action 
against  railroad  receiver  for  personal  Injuries  Is  not  removable 
on  Bole  ground  of  Federal  appolntmoit:  Pendleton  t.  Lutz.  78  Miss. 
326,  327.  330,  333,  29  So.  164,  165,  -166,  holding,  under  section  3, 
act  March  3.  18S7,  Federal  receiver  cannot  remove  suit  Involving 
less  than  $2,000,  sucb  suit  not  being  ancillary  to  litigation  In  Fed- 
eral court 
1S9  U.  3.  40-46,  40  L.  68,  HORNE  v.  SMITH. 

SyL  3  (XII,  763).     Meander  lines  are  not  boundaries. 

Approved  In  Kean  v.  Calumet  Canal  Co.,  190  U.  S,  439,  23  Sup. 
Ct.  652,  47  L.  1137.  holding  Federal  patent  to  Indiana,  pursuant  to 
Bwamp  land  act  1850,  of  "  whole  of  fractional  sections  "  on  gov- 
ernment plat,  carried  portions  submerged  under  navigable  water; 
Frencb  Glenn  Stock  Co.  v.  Springer,  186  U.  S.  52,  46  L.  803,  22  Sup 
CL  665,  holding  presence  of  meander  line  along  side  of  lake  Is  not 
conclusive  of  existence  of  sucb  lake,  sucb  existence  being  a  questloU 
of  fact;  Washougal  Transp.  Co.  v.  Dalles,  etc.,  Sav.  Co.,  27  Wash. 
407,  68  Pac.  77,  holding  grant  of  upland  bordering  on  navigable 
river  carries  to  blgh-water  mark  and  not  limited  by  meander  line 
along  river. 

Distinguished  in  McGrath  v.  Myers,  126  Mich.  215,  86  N.  W. 
716,  holding  where  purchase-money  mortgage  provided  for  dis- 
charge if  vendor  during  life  failed  to  convey  perfect  title,  failure 
to  secure  release  of  possible  claim  for  rents  and  profits  was  dis- 
charge. 

Syl.  6  (XII,  763).    Survey  placing  boundary  at  bayou  governs. 

Approved  In  Security  Land,  etc.,  Co.  v.  Burns,  87  Minn.  106,  'JI 
N.  W.  SOT,  94  Am.  St.  Rep.  691,  holding  boundaries  of  lots  appearing 
from  government  plat  to  abut  on  nonexistent  body  of  water  cannot 
be  extended;  Canavan  v.  Dngan,  10  N.  Mex.  321.  62  Pac.  973,  holding 
where  monuments  established  by  United  States  surveyor  in  sub- 
dividing a  township  contradict  fleld  notes,  former  control  boundary; 
dissenting  opinion  In  Kean  v.  Calumet  Casat  Co.,  100  U.  S.  490,  23 
Sup.  Ct  664,  47  L.  1149,  majority  holding  Federal  patent  to 
Indiana  of  "  whole  of  fractional  sections,"  referring  to  gorernnient 
plat  convey  portions  submerged  by  navigable  water. 

Distinguished  In  Murphy  v.  Klrwan,  103  Fed.  108,  holding,  after 
causing  survey  of  township  containing  navigable  lake,  and  of  mean- 
dering of  lake.  United  States  cannot  claim  meander  line  inaccurate 
and  destroy  riparian  rights  of  purchasers. 
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1E0  D.  8.  46-62,  40  L.  71,  WISCONSIN  CENTRAL  R.  R.  v.  FOR- 
SYTH.   • 

S7I.  5  (XII,  764).  Courts  not  bound  by  departmental  con- 
struction. 

Approved  4n  United  States  v.  Beebe,  117  Fed.  679,  holding  order  ot 
secretary  of  treaaiu;  for  rellqnldatlon  of  entry  based  on  exchange 
value  Instead  of  pure  metal  value  of  foreign  coin  Is  reviewable  by 
conrta;  King  v.  M' Andrews,  104  Fed.  432,  holding  patent  to  laud 
Bhown  by  patent  to  have  been  previously  appropriated  la  void  and 
not  admissible  as  evidence  of  title. 

DlBtlngulsbed  In  King  v.  McAudrewa.  Ill  Fed.  863,  873,  874. 
holding  patents  Issued  by  land  department  under  act  March  2. 
1889,  for  land  previously  Included  In  Indian  reservation,  Impervioua 
to  collateral  attack. 

SyL  6  (XII,  764).  Grant  of  reserved  aectlons  la  mere  enlarge- 
ment 

Approved  In  dissenting  opinion  In  Hewitt  v.  Schuitz,  180  U.  &. 
169,  45  Ifc  47E,  21  Sup.  Ct  317,  majority  following  land  depart- 
ment's construction  of  Nortbem  Pacific  land  grant  1864,  tbat  sucli 
grant  did  not  authorize  withdrawal  of  Indemnity  Innds  upon  ap- 
proval of  definite  location. 
159  U.  B.  62-66,  40  L.  76,  SPENCER  v.  McDOUGAL. 

SyL  1  (XII,  765).    Withdrawal  though  excessive  bars  pre-emption. 

Approved  In  O'Connor  v.  Gertgens,  85  Minn.  490,  491,  89  N,  W. 
869,  870.  holding  no  settlement  can  be  made  on  public  lands  after 
executive  withdrawal  thereof  until  sucb  lands  are  restored;  dls- 
aenUng  opinion  In  Hewitt  v.  Schultz,  180  U.  S.  159,  45  L.  473.  21 
Sup.  Ct  317,  majority  following  department's  construction  of 
Northern  Fadfic  grant  1864,  that  sucb  grant  did  not  authorize 
withdrawal  of  Indemnity  lands  on  approval  of  map  of  deOntte 
location. 
159  U.  S.  66-73,  40  I*  77,  TEXAS.  ETC.,  RT.  v.  SMITH. 

SyL  1  (XII,  765).  Adverse  possession  based  on  receiver's  cer- 
tificate. 

See  70  Am.  St  Bep.  483.  note. 
159  D.  S.  74-87.    Not  cited, 

159  v.  b.  87-95,  40  l.  85,  grand  rapids.  etc.,  r.  r.  co.  v. 
butler; 

SyL  3  (XII,  766).    Local  law  governs  public  laud  grant. 

Approved  In  Hardin  t.  Shedd,  190  U.  S.  519,  23  Sup.  Ct.  683,  47 
L.  1157,  holding,  under  Illinois  law,  patentee  of  upland  does  not 
take  adjoining  land  below  water  line;  dissenting  opinion  In  Kean 
V.  Calumet  Canal  Co.,  190  U.  S.  482,  483,  23  Sup.  Ct  6t».  661,  47 
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Ii.  1146,  majority  boldlng  Federal  patent  oC  "whole  of  fncttoaal 
■ectlans,"  referring  to  official  piftt,  carries  portions  snbmo^ed  under 
navigable  water. 

SyL  4  <XII,  766).    Grant  carrying  to  thread  of  stream. 

Approved  In  Kean  t.  Calumet  Canal  Col,  190  D.  3.  400,  461,  S3 
Snp.  Ot  662,  47  L.  1137,  1138,  holding  Federal  patent  of  "  whole 
Of  fractional  sections,"  referring  to  official  plat,  carries  portions 
snbmerged  by  navigable  waters. 

DlBtliignlshed  In  Can-  v.  Uoore,  119  Iowa,  156,  98  N.  W.  53.  hold- 
ing, under  Iowa  law,  title  of  Federal  patentee  to  lands  bord^dng 
on  meandwed  body  of  water  does  not  attach  to  nibmerged  land 
on  sadden  drying  up  of  water. 
159  n.  S.  95-100,  40  L,  88,  IN  HE  BELT. 

SyL  6  <XII,  767).  Habeas  corpus  to  review  decision  within 
Jurisdiction. 

Approved  in  Ex  parte  Post.  190  U.  a.  657,  24  Sup.  Ct.  860,  47  L. 
1183,  reaffirming  rule;  Carter  v.  McOlaughry,  1S8  D.  S.  3SS,  46  L. 
249,  22  Sup.  Gt  190,  upholding  sentence  of  army  coort-martial, 
Infilctlng  both  flne  and  Imprisonment  for  separate  offenses  under 
sixtieth  article  of  war. 
159  n.  8.  100-103.  Not  cited. 
169  n.  S.  103-112,  40  L.  91,  GENTBAL  LAND  CO.  v.  LAIDLEHT. 

SyL  2  (XII,  767).  Supreme  Court  reviews  decision  upholding 
statute. 

Approved  in  Houston  &  Texas  Cent.  R.  R.  Oo.  v.  Texas,  177 
U.  S.  77,  44  L.  680.  20  Snp.  Gt.  549,  holding  State  decision  giving 
effect  to  State  statute  alleged  to  impair  obligation  of  contract  war- 
rants writ  of  error  to  Supreme  Court  though  such  statute  not  in 
terms  mentioned. 

SyL  3  (XII,  767).  Legislative  act,  not  Judicial  decision  decision. 
Impairs  contract. 

Approved  tn  Gates  v.  Parmly,  191  U.  S.  567,  24  Sup.  Ct  843,  and 
Baltimore,  etc..  By.  Co.  v.  Mayor,  179  U.  S.  681,  45  L.  384,  21  Sup. 
Ct  BIS,  both  reaffirming  rule;  Weber  v.  Rogan,  188  U.  S.  14.  23  Sap. 
Ct  264,  47  L.  3G5,  boldlng  obligation  of  no  contract  was  Impaired  by 
judicial  construction  of  State  statute  autborlzlDg  Rale  of  scbool 
lands,  which  statute  created,  no  contract;  Mobile  Trtinsportntinn 
Co.  V.  Mobile.  187  U.  S.  488,  23  Sup.  Ct.  1T4.  47  L  272.  holding 
change  of  view  by  highest  State  court  aa  to  private  owuprsliii)  on 
tide  water  involves  no  question  of  impairment  of  contract;  Plnncy 
V.  NcUson,  183  U.  S.  147.  4G  L.  127.  22  Sup.  Ct  34,  holding  obUga- 
tlon  of  contract  of  stockholders  in  forelgu  corporation  cannot  be 
impaired  by  Code  provision  prior  to  incorporation;  Gulf  &  Ship 
Island  R.  R.  Co.  v.  Hewes,  183  U.  S.  76,  46  L.  91,  22  Sup.  Ct  30. 
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holding  Supreme  Court  cannot  review  State  Judgment  holding  tbnt 
repeolable  exemption  of  corporation  from  taxation  had  been  re> 
pealed;  Yazoo  &  M.  T.  R.  R.  Co.  t.  Adams,  180  C.  S.  46,  4S  L.  417, 
21  Snp.  Ct  2ES8,  holding  declalon  of  State  conrt  elmpl;  construing 
charter  contract  does  not  InTolre  Federal  qneatlon;  Falconer  v. 
Simmons,  51  W.  Va.  177,  41  S.  E.  196,  holding  decision  overrallng; 
earlier  decision  is  regarded  as  alwars  bBTlng  been  the  taw  and 
doea  not  Impair  obligation  of  contract;  Weston  t.  Ralston,  48  W.  Va. 
189,  S6  S.  E.  454,  holding  decision  that  limitation  bars  right  to  pub- 
lic street  Is  no  law. 

Sfh  4  (XII,  768).    Due  process  not  denied  by  erroneous  decision. 

Approved  m  Weston  t.  Ralston,  48  W.  Va.  1ST,  36  S.  E.  454, 
holding  decision  of  State  court  rendered  in  regular  course  of  Judicial 
proceedings  cannot  be  said  to  constitute  taking  of  property  with' 
out  due  process. 

Distinguished  In  Loeb  v.  Trustees  of  Columbia  Township,  1TI> 
C.  8.  4S3,  45  L.  291,  21  Sup.  CL  182.  holding  Federal  courts  will 
determine  rights  arising  under  contracts  of  nonfederal  nature  ac- 
cording to  State  law  as  maintained  by  highest  State  court  at  time 
right  accrued. 

<XU,  7ST).    Miscellaneous. 

Cited  in  Huntington  t.  Laidley.  176  U.  S.  670.  44  L.  632,  20  Sup. 
GL  526.  holding  direct  appeal  from  Circuit  Court  may  be  main- 
tained where  decree  dismissing  bill,  order  allowing  appeal  and 
certificate  of  court  show  Jurisdiction  was  sole  question. 

169  V.  a  113-235,  40  L.  95,  HILTON  T.  GUYOT. 

SyL  9  (XII,  769).  Personal  Judgment,  foreigner  versas  citizen, 
mntnally  binding. 

See  note,  94  Am.  St  Rep.  550.     * 

SyL  10  (XII,  769).    Foreign  Judgments  prima  facte  evidence  only. 

Approved  m  Union,  etc.,  Bank  v.  Memphis,  111  Fed.  570.  571, 
holding  State  Judgment  Involving  exemption  from  taxes,  which 
by  settled  rule  In  such  State  Is  res  Judicata  only  as  to  particular 
taxes  Involved,  has  no  greater  scope  In  Federal  courts;  F.  Miller 
Brew,  Co.  V.  Insurance  Co.,  Ill  Iowa,  600,  82  N.  W.  1026,  holding 
Judgment  of  Wisconsin  court  which  had  Jurisdiction  over  parties  and 
subject-matter  will  be  recognized  as  binding  on  parties  In  Iowa;  dis- 
senting opinion  In  Nashua  Sav.  Bonk  t.  Anglo- Am  eric  an,  etc.,  Co., 
108  Fed.  771,  majority  holding  testimony  of  Eugiisb  solicitor  la 
sufficient  an tb en t1  cation  of  English  companies  act  under  whlcn 
plaintiff  corporation  was  sued.    See  94  Am.  St.  Rep.  644,  note. 

Syl.  14  (XII,  769).    Fair  trial  on  merits  not  reopened. 

Approved  In  Strauss  v.  Conrled,  121  Fed.  200,  holding  Judgment 
of  Austrian  court  having  Jurisdiction  will  be  accepted  by  courts 
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<tf  United  States  as  coodaslve  between  parties;  Qloe  t.  Westcrvelt, 
116  Fed.  1017.  bolding  Italian  Judgment  rendered  In  due  course  hj 
conrt  having  Jurisdiction  of  parties  controls  Federal  court;  Ameri- 
can Mat  Life  Ins.  Co.  t.  Mason,  159  Ind.  IS,  tU  N.  E.  526.  hold- 
ing where  transerlpt  of  record  of  Judgment  of  sister  State  showing 
presence  of  Judge  and  that  conrt  had  seal  and  clerk.  Jurisdiction 
of  subject-matter  and  parties  presumed.  See  notes,  M  Am.  St 
Bep.  541.  iMS,  560. 

S7I.  15  (XII,  760).    Appearance  giving  Jurisdiction  of  person. 

See  note,  94  Am.  St  Bep.  530. 

SyL  17  (XII,  768).    Fraud  Impeaching  Judgment  must  be  extrinsic. 

Approved  in  Plpln  t.  Lautman.  28  Ind.  App.  77,  62  N.  B.  61. 
holding  defeated  party  In  action  at  law  not  entitled  to  new  trial 
oD  ground  of  fraud  coualsttng  In  alleged  perjured  testimony  of 
adversary. 

Syl.  18  (XII,  769).    Comity  In  recognizing  foreign  Judgments. 

DletlnguiBhed  In  MacDonald  v.  Railway,  71  N.  H.  4fi4,  456,  U3 
Am.  St  Rep.  557,  52  Atl.  986.  holding  plaintiff  falling  to  present 
public  policy  o(  his  State  In  case  In  foreign  court  cannot  object  to 
binding  force  of  such  Judgment 

169  U.  S.  235-243,  40  L.  133,  RITCHIE  v.  McMULLBN. 

Byl.  5  (XII,  770).    Fraud  In  foreign  Judgment  must  clearly  appear. 

Approved  In  Atlantic  Trust  Co.  v.  Dana,  12S  Fed.  222,  holding 
loeEFectual  as  charge  of  bad  faith  allegations  tbat  trust  company 
caused  decree  to  order  payment  "  whereby  through  the  cunning." 
money  waa  placed  beyond  reach. 

Syl.  6  (XII,  770).    Canadian  Judgment  not  reviewable  on  merits. 

Approved  In  Union,  etc.,  Banh-v.  Memphis,  111  Fed.  K70,  holding 
Federal  court  accords  State  Judgments  same  force  aa  rule  of  de- 
cision In  such  State  gives  them;  Harrison  v.  Graham,  110  Fed.  896, 
denying  petition  for  writ  of  be  exeat  against  resident  of  Canada 
where  court  by  aubpcena  had  Jurisdiction  to  render  Judgment  which 
Judgment  would  be  respected  In  Canada;  MacDonald  v.  Railway. 
71  N.  H.  456.  93  Am.  St  Rep.  559,  52  Atl.  986,  holding  person  fall- 
ing to  present  public  [lolicy  of  his  State  when  sued  In  Canadian 
conrt  cannot  object  to  binding  force  of  such  Judgment  upon  him. 
See  94  Am.  St  Rep.  542.  note. 

159  U.  S.  261,  39  L.  1095,  IN  RE  DEBS. 

(XII,  770).    Miscellaneous. 

Cited  In  In  re  Parquet,  114  Fed.  440,  denying  writ  of  prohibition 
to  stay  proceedings  In  Circuit  Court  where  appellate  Jurisdiction 
not  Invoked  by  appeal  w  error. 
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150  U.  8.  261,  40  L.  142,  RICHARDSON  v.  GREBN. 

(XII,     ).    MlaceUftseotis. 

tated  In  Wart  v.  Wart,  IIT  Fed.  768,  bolding,  under  Iowa  ■tatute. 
Federal  court  m&T  entertain  coDteat  of  probate  of  will  wbere 
requisite  amount  Is  involved  and  diverse  citizenship  exists;  O'Cai- 
lagban  v.  O'Brien,  116  Fed.  936,  943,  holding  Federal  court  baving 
coQcnrrent  jurisdiction  wltb  State  court  has  no  riglit  to  refuse 
liearlng  on  ground  tliat  State  suit  Involving  same  parties  and  Issues 
Is  pendlDK- 

1S»  V,  8.  278-202,  40  L.  ISO,  SIMMONS  v.  BURLINGTON.   STC, 
RY. 

SyL  3  (XII,  770).     Seven  years'  acqulesence  bars  redemptioQ. 

Approved  in  Gunnison  v.  Chicago,  etc.,  Rj.  Co.,  117  Fed.  GUI, 
holding  delay  of  tblrty  years  in  enforcement  mortgage  agalnat 
rallrosd  bars  right;  Julian  v.  Central  Trust  Co..  US  Fed.  961.  hold- 
ing neither  mortgagor  nor  Judgment  creditor  can  claim  that 
property  did  not  pass  by  sale  to  foreign  corporation;  Rothcblld  v. 
Memphis,  etc.,  R.  R.  Co.,  113  Fed.  482,  holding  minority  stockholders 
with  full  knowledge  of  proceedings  culminating  In  sale,  making  no 
objection  to  sale  and  allowing  expenditure  by  purchaser,  cannot 
avoid  sale. 

IBB  U.  S.  283-002,  40  L.  155,  RICHMOND  NERVINE  CO  V.  EICH- 
MOND. 

Syl.  I  (XII,  770).  Trademark,  with  originator's  name  and  iK>r- 
tralt,  assignable. 

Approved  In  Peck  Bros.,  etc.,  Co.  v.  Peck  Bros.  Co.,  113  Fed.  21)!i. 
holding  sale  under  decree  of  court  of  property  of  macufactmlng 
coriKtratlon,  including  "  franchise,   name  and  good  will."   carries 
trade  name, 
use  U.  S.  303-316.  40  t,.  161.  GILFlLLAN  v.  McKEE. 

Syl.  2  (XII,  771).    Single  party  appealing  from  severable  decree. 

Distinguished  In  Ayrea  v.  Folsdorfer.  105  Fed.  739,  holding  writ 
of  error  sued  out  by  one  of  two  defendants  In  ejectment,  eaclr 
claiming  title,  will  be  dismissed;  Grand  Island,  etc.,  B.  R.  Co.  v. 
Sweeney,  103  Fed.  345,  346,  holding  where  dIfFerent  parties  claim 
adverse  Hens  on  same  property  there  Is  no  separable  controversy 
and  all  must  Join  in  appeal. 
159  D.  8.  317-331.  Not  cited. 
159  D.  S.  332-348,  40  L.  171,  McCORMICK  v.  HATES. 

Syl.  1  (XII,  772).  Special  tribunal's  decision  within  authority 
flnaL 

Approved  in  Bobards  Tobacco  Co.  v.  Franks.  103  Fed.  280.  hold- 
ing assessment  by  collector  of  six  cents  a  pound  on  tobacco  still 
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remaining  In  factor;  was  Judicial  determination  of  fact  Of  Femoval 
for  purpose  of  taxation;  Bates  v.  Halstead,  130  Cal.  63,  (12  Pac. 
SOS,  b(ridlng  vb&K  list  accompanying  plat  of  lands  selected  by 
State  nnder  swamp  land  act  Incladed  only  lands  within  boundary 
Of  meandw  line,  anch  only  passed;  Small  v.  Lutx,  41  Or.  6T7,  67U, 
08,  Pac.  826,  holding  determination  by  secretary  of  Interior  tbat 
lands  sought  to  be  patented  are  open  to  homestead  la  concluslTe  on 
purcbaser  from  State  u  swamp  lands. 

SyL  S  (XII,  772).    Parol  evidence  as  to  swamp  lands  Inadmissible- 
Approved  In  Tonng  v.  Cbarnqulst,  U4  Iowa,  119,  S6  N.  W.  206, 
holding  certtflcate  of  interior  department  to  State  that  land  Is  not 
swamp  land  Is  final  and  neither  State  nor  Its  grantee  can  claim 
otherwise. 

159  L.  8.  84&-372,  40  L.  177,  SIODX  CITY,  BTC.  R.  K.  v.  UNITED 
STATES. 

Syl.  1  (XII,  772).    Amblgaotis  public  grant  construed  for  grautor. 

Approved  in  Manley  t.  Tow,  110  Fed.  244,  247,  holding,  under 
section  5  act  March  S,  188T,  lands  granted  to  State  under  grant 
of  1S64  and  unearned  were  not  granted  for  beneOt  of  road  and 
settlers  were  entitled  to  preFerence. 

Syl.  4  (XII,  772).    Dnuaed  railroad  lands  revert  to  government. 

Approved  In  Benner  v.  Lane,  113  Fed.  408,  holding  right  of 
bona  fide  settler  In  unearned  railway  land  Is  superior  to  that  of 
purchaser  from  railway  where  former  has  Improved  same. 

SyL  6  (XI,  772).  Intersecting  roads  take  undivided  moieties  at 
Intersection. 

Approved  in  Southern  P.  R.  Co.  v.  United  States,  183  U.  S.  525, 
46  L.  311,  22  Sup.  CL  167,  holding  two  railroad  companies  taking 
by  contemporary  overlapping  grants  take  undivided  moieties  of 
land  within  the  conflict 

Syl.  7  (XII,  773).    Conveyance  Is  to  State  as  trustee. 

Approved  in  Benner  v.  Lane,  116  Fed.  415,  416,  holding  convey- 
ance to  State  as  trustee  for  railroad  company  Is  not  to  company 
or  for  its  use  to  entitle  railway's  purchasers  to  preference  nnder 
act  1887;  Manley  v.  Tow,  110  Fed.  250,  holding  nneamed  lands 
granted  to  State  In  1864  in  aid  of  railroad  were  not  "  for  use  "  of 
company  within  section  6.  act  1887, 

(XII,  772).    Miscellaneous. 

Cited  in  Brett  v.  Melsterling,  117  Fed.  TBg,  holding  action  of 
land  department  In  locating  grant  to  railroad  company  after  Una 
located  and  map  filed  binds  adverse  claimants;  Sioux  City,  etc., 
Ry.  Ca  V.  O'Brien  Co.,  US  Iowa.  583,  B2  N.  W.  858.  holding  Stat- 
ute of  Limitations  Is  appUcnble  to  suit  in  equity  to  recover  money 
paid  in  redeeming  land  from  tax  sale. 
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1110  U.  S.  872-3n.  40  L.  185,  CHICAGO,  ETC.,  BT.  T.  UNITED 
STATES. 

S7l-  2  (XII,  778).    State  cannot  dirert  land  not  granted. 

Approved  In  Manley  ▼,  Tov,  110  Fed.  214,  holding  unearned  lands 
granted  to  Iowa  In  ISSl  In  aid  of  railroad  were  not  granted  "  for 
ok"  of  company  within  section  5,  act  1SS7;  McCarrer  t.  Herz- 
bexg,  120  Ala.  B31,  632,  2S  Bo.  4,  B,  holding  where  three  companies 
claimed  by  overlapping  grants  each  had  undivided  third,  and  for- 
feltore  by  two  for  nonconstr action  gave  third  no  greater  rights. 
169  U.  S.  877-380.  Not  cited. 
169  D.  S.  380-408,  40  L.  188,  SWBBT  v.  BBCHBL. 

ByL  2  (XII,  773).    Eminent  domain  Bource  of  legislative  right. 

See  notes,  88  Am.  St  Bep.  936,  941. 

SyL  4  (XII,  778).  Eminent  domain  —  Reasonable  compeDsatlon 
condition  precedent 

Approved  In  WlUiams  v.  Parker.  188  U.  8.  503.  2S  Snp.  Ct  442. 
4T  L.  662,  upholding  Mass.  act  May  23,  1S98,  Imposing  restriction 
npoB  height  of  bnlldlngs  on  certain  Boston  streets;  Adirondack 
Ry.  V.  New  York  State.  176  D.  S.  350,  44  L.  600.  20  Sup.  Ct  465, 
holding  State  may  appropriate  landa  by  eminent  domain  after 
railroad  has  filed  map  of  proposed  roote,  but  has  not  completed 
right  to  lands;  Salt  Lake  City,  etc.,  Co.  v.  Salt  Lake  City,  24  Utab. 
297,  67  Pac.  7^  upholding  Rev.  Stat  1898,  |  3597,  allowing  plain- 
tiff In  condemnation  proceedings  to  enter  land  on  giving  sufflclent 
bond  conditioned  to  pay  value  and  damages;  dissenting  opinion 
In  Jones  v.  Commissioners  of  Franklin  Co.,  130  N.  C.  462,  42  S.  E. 
148,  majority  holding  plaintiff  who  took  no  appeal  as  provided  by 
statute  from  action  of  commissioners  In  taking  land  and  removing 
granite  therefrom  cannot  malatalo  suit  for  value  of  property. 

(XII,  778).    MIscellaDeotiB. 

Cited  In  Postal  TeL,  etc.,   Co.  v.  Chicago,  etc.,   R.    R.  Co.,   3U 
Ind.  App.  662,  66  N.  E.  922,  holding  mode  or  method  of  ascertaining 
amount  of   compensation  for  land  taken  by  eminent  domain  1b 
that  prescribed  by  the  several  States. 
169  U.  S.  408-416,  40  L.  199,  BORGMETER  V.  IDLER. 

SyL  1  (XII,  774).    Pleading  must  show  Federal  queBtion. 

Approved  in  Clirystal  Springs  Land,  etc.,  Co.  v.  Los  Angeles, 
177  U.  8.  169,  44  L.  720.  20  Snp.  Gt  673,  holding  suit  to  establish 
water  rights  in  lands  included  In  Mexican  grant  Involves  no  Fed- 
eral question. 

Byl.  3  (XII,  774).  Circuit  Court  of  Appeals  final  in  diverse  citl- 
■enshlp  cases. 

Approved  in  Spencer  v.  Dnplan  Silk  Co.,  191  U.  S.  627,  24  Sup. 
Ct  176v  holding  Circuit  Court  ol  Appeals  renders  final  judgment 
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wbere  plalnttfTs  pleadings  aliow  no  constitutional  question  wbere 
Jurisdiction  rests  entirely  In  diverse  cltlzensblp. 

DletlnpilBbed  In  Northern  Pac.  Hy.  t,  Soderberg,  188  V.  S.  528, 
23  Sop.  Ct  366,  47  L.  580,  holding  Judgment  of  Clrenlt  Court  of 
Appeals  is  not  final  in  suit  ioTOlylng  interpretation  of  mineral 
laud  exception  of  Northern  Pacific  grant  of  1864;  Loeb  v.  Columbia 
Towosblp.  179  TJ.  S.  479,  4S  L.  286,  21  Sup.  Ct  177,  holding  Juris- 
diction of  Supreme  Court  to  review  decision  of  Circuit  Court,  under 
section  5,  act  1S91,  extends  to  case  In  which  either  party  attacks 
constltDtionallty  of  State  statute. 

Syl.  4  (Xll,  774).    ContToreray  not  tnvolTing  validity  of  treaty. 

Approved  In  Kennard  v.  Nebraska,  186  D.  S.  306,  46  L.  U7T. 
22  Sup.  Ct  681,  hoIdlBjc  Nebraska  decision  that  Pawnee  reserva- 
vatlon  lands  are  public  lands  within  enabling  act  April  19,  1864, 
does  not  question  validity  of  such  act;  Bweringen  v.  St  Lonls, 
185  U.  8.  44,  46  h.  799,  22  Snp.  Ct.  672,  holding  Slate  decision  that 
courses  and  distances  set  forth  in  patent  do  not  bring  boundary 
of  land  to  UisslsEdppl  river  raises  no  Federal  qaestloo. 
159  U.  8.  415-417.  Not  cited. 
159  V.  S.  417-423,  40  L.  203.  SONN  v.  MAGONE. 

SyL  1  (Xll,  774).  Commercial  designation  must  represent  gen- 
eral usage. 

Approved  In  United  States  v.  Nordllnger,  121  Fed.  693,  holding 
leghorn  citron  boiled  In  sugar  is  dutiable  as  "  fruits  preserved 
In  sugar"  under  paragraph  302,  tariff  act  1833;  United  States  v. 
Leonard,  108  Fed.  44,  holding  substances  obtained  by  washing 
residuum  left  after  distillation  of  wool  grease  is  dutiable  as  wool 
grease  under  paragrap-h  279,  act  1887. 
159  U.  S.  423-152.  Not  cited. 
159  D.  S.  452-465,  40  L.  215,  UNITED  STATES  v.  CHAVES. 

Syl.  4  (XII,   775).    Tweuty  years'  adverse  possession  presume 

Approved  la  United  States  t.  Pendell,  1S5  U.  S.  199,  200,  46  L. 
871,  22  Sup.  Ct  628,  holding  valid  Mexican  grant  presumed  from 
proof  of  exclusive  unlhterrupted  possession  from  1790  until  1901 
when  confirmation  sought 

159    U.    8.    465-477,    40    L.    221,    THE    INCANDESCENT    LAMP 

PATENT. 

Syl.  1  (XII,  778).    Vague  application  of  patent  vitiates  It 

Approved  In  Folger  v.  Dow,  etc.,  Elec.  Co.,  128  Fed.  47,  holding 

void   Folger,    Morlarty  and  Jacobson   patent  No.   696.670.   for  an 

Improvement  In  "  sparking  plugs  "  for  electrically  Igniting  gas  In 

explosive  engines;  Neptune  Meter  Co.  t.  National  Meter  Co.,  127 
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Fed.  068,  boldlng  rold  Nasli  patent  No.  433,088,  for  water  met^; 
Wolff  T.  EL  I.  Du  Pont  De  Nemours,  etc.,  Co.,  122  Fed.  957,  hold- 
ing Von  Freeden  patent  No.  429,016,  for  process  for  making  smoke- 
less powder,  not  Infringed  b;  process  of  Dn  Pont  patent  No.  003,088; 
De  Lamar  t.  De  Lamar  Mln.  Co.,  117  Fed.  247,  holding  void  Wald- 
steln  patent  No.  607,719,  for  process  for  extracting  precious  metals 
from  cyanide  lolutlona;  Electric  Smelting,  etc.,  Co.  v.  Pittsburg 
RedacUon  Co..  Ill  Fed.  768,  709,  holding  Bradley  patents  No.  404,933 
and  No.  468,148,  relating  to  process  for  reduction  of  highly  re- 
fractory metallic  ores,  not  Infringed  by  Hall  patent  No.  400,766; 
American  Bell  Tel.  Go.  t.  National  TeL  Mfg.  Co.,  109  Fed.  994. 
997,  lOK,  holding  void  Berliner  patent  No.  483,069,  for  combined 
telegraph  and  telephone;  Electric  Smelting,  etc.,  Co.  r.  Carborun- 
dum Co.,  102  Fed.  628,  upholding  Cowles  patent  No.  319,790,  for 
process  of  smelting  ores  by  electric  cmrent;  Schroeder  v.  Bram- 
mer,  98  Fed.  882,  holding  valid  and  Infringed  Schroeder  patent 
No.  535,465,  for  Improvement  In  washing  machlnea. 

Distinguished  In  Overweight  Counterbalance  El.  Co.  v.  Henry 
Vogt  Mach.  Co.,  102  Fed.  961,  holding  void  for  anticipation  HInkle 
patent  No.  257.943,  for  Improvement  In  freight  and  passenger 
elevators. 

159  U.  S.  477-487,  40  I..  225,  RICHABDS  v.  CHASE  ELEVATOR 
CO. 

Syl,  1  (XII,  776).  Failure  to  claim  raises  presumption  against 
novelty. 

Apprdved  in  National  News  Board  Co.  v.  Elkhart  Egg  Case  Co., 
US  Fed.  330,  holding  McBwen  patent  No.  492,4Q7,  for  Improved 
paper  board,  as  construed  not  Infringed;  Irwln  v,  Hasselman,  97 
Fed.  968,  holding  applicant  acquiescing  In  rejection  of  claim  cov- 
ering one  feature  of  patent  substituted  claim  cannot  claim  re- 
jected feature. 

Syl.  4  (XII,  778).  Aggregating  functions  of  old  elements  non- 
patentable. 

Approved  In  American  Sales-Book  Co.  v.  Carter-Crume  Co.,  125 
Fed.  500.  001,  and  American  Sales-Book  Co.  v.  Butllvant,  117  Fed. 
259,  both  holding  void  tor  lack  of  novelty  Beck  patent  No.  647,934. 
for  manifolding  sales-book  and  holder;  Richards  v.  Michigan  Cent 
R.  R.  Co.,  102  Fed.  509,  holding  void  on  face  Richard's  patent 
No.  308,095,  for  grain  transferring  apparatus;  Mahler  v.  Anima- 
rlum  Co.,  Ill  Fed.  031,  holding  void  on  face  Saucbe  patent 
No.  587.237,  for  device  known  as  "  Oxydonor  "  for  nse  la  treatment 
for  disease. 

Distinguished  In  Dececo  Co.  v.  George  E.  Gilchrist  Co.,  120  Fed. 
298,  299.  upholding  Frame  and  Neff  patent  No.  425,416,  for  water- 
closet. 
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(XII,  776).    HJBcellaneoui. 

Cited  In  Rlcbarda  t.  Michigan  Cent  B.  B.  Co.,  186  U.  9.  47S,  M 
L.  1259,  22  Sup.  Ct  942,  dismlaaing  for  lack  of  Jurisdiction;  Parsoiu 
T.  Seelye,  100  Fed.  463,  holdlnfr  court  will  not  take  Judicial  notice 
of  state  or  art  as  particular  ract  In  limited  art 
169  U.  a.  487-491,  40  L.  229,  ISAACS  t.  UNITED  STATES. 

S7l-  1  (XII,  TT7).    GrantliiK  continuance  la  dlscrettonarr- 

Approved  In  Metropolitan  St  By.  Co.  t.  Davis,  U2  Ped.  S34. 
reafElrming  rule;  Hardy  v.  United  States,  18S  U.  S.  221,  46  Ij. 
lias,  22  Snp.  Ot  SSa,  holding  court  did  not  abuse  Its  discretion 
In  refusing  continuance  to  defendant  accused  of  murder  on  show- 
ing by  his  affidavits  of  absence  of  witnesses  who  would  sbow 
accused's  whereabouts;  Pacey  v.  McKlnney,  125  Fed,  679,  holding 
refusal  of  continuance  to  allow  defendant  to  produce  witnesses 
merely  corroborative  of  witness  present  Is  no  abuse  of  discretion; 
Dexter  v.  Kellas,  113  Fed.  48,  holding  reTuBsl  to  postpone  trial  la 
discretionary,  and  not  reviewable  on  error  unless  discretion  abused. 

Distinguished  in  Youtaey  v.  United  States,  87  Fed,  940,  holding 
where  application  for  continuance  contains  also  showing,  supported 
by  affidavits  of  mental  weakness  of  defendant  occasioned  by 
epilepsy,  court  must  try  Issue  by  appropriate  proceedings. 

Sfl.  2  (XII,  777).  Defendant's  statements  as  proving  "corpus 
delicti." 

Approved  In  Flower  v.  United   States,   116  Fed.  247,  affirming 
conviction  of  embezzlement   on   defendant's  extrajudicial  confes- 
sion made  to  different  persons  substantially  corroborated  by  evi- 
dence alluode. 
169  U.  B.  491-499,  40  L.  231,  SHIVBB  v.  UNITED  STATEIS. 

8yl.  4  (XII,  777).    Settler's  rlgbt  Inchoate  as  against  government 

Approved  In  Wagstaff  v.  Collins.  97  Fed.  8,  holding  ancestor's 
entry  abandoned  before  flnal  proof  gives  no  vested  right  against 
gov^nment  or  Its  patentee. 

Syl.  6  (XII,  777).  Homestead  lands  public  within  Bev.  Btat, 
I  246t 

Approved  in  TeUer  v.  United  States,  113  Fed.  281,  283,  holding 
mining  claim  under  occupancy  of  locator,  under  mining  laws,  is 
public  land  wltliln  Rev.  Btat,  |  24Q1,  problbltlug  catting  of  timber 
on  public  lands. 

SyL  T  (XII,  777).    Homesteader  may  cut  necessary  timber. 

Approved  In  United  States  v.  Blendauer,  122  Fed.  706,  holding 
bona  flde  entryman  on  lands  subject  to  homestead  entry  cannot 
be  hdd  for  trespass  for  cutting  timber  for  house,  although  done 
before  flllsg;  Connlugham  r.  Metropolitan  Lumber  Co..  110  Fed. 
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33G,   holding  homeBte&d    settler  before  entitled  to  patent  cannot 
remove  timber  from  land  and  pass  title  agalnit  United  States. 
159  U.  B.  BOCMSIO,  40  U  283,  PATTON  v.  DOTTED  BTATBS. 

SjL  1  (XII,  777).    "  Woolen  waste  **  means  r^nse. 

Approved  In  NordUnger  t.  United  States,  115  Fed.  830,  holding 
leghorn  citron  commercially  designated  as  dried  fmit  Is  entitled 
to  free  entry  as  fruits  not  provided  for  and  not  dutiable  as  pre- 
served In  sugar;  Myers  v.  United  States,  110  Fed.  941,  holding  mlc& 
tn  small  sheets  two  laches  by  three  Is  dutiable  as  "  mica  unmsnn- 
tactnred  "  and  not  as  "  waste." 

Distinguished  in  United  States  v.  NordUnger,  121  Fed.  688,  hold- 
ing legbora  citron  preserved  In  sugar  not  entitled  to  free  entr;,  but 
dutiable  as  fruit  preserved  In  sugar. 
169  U.  S.  BlO-623,  40  L.  287,  THIBDB  v.  UTAH. 

Bjt  8  (XU,  778).  Legislature  and  courts  determine  torltarlal 
procedure. 

Approved  In  Corbas  v.  Leonhardt,  114  Fed.  12,  holding  Rev.  Stat, 
I  858v  prohibiting;  either  party  In  action  by  or  agwtnst  executors 
to  teetify  as  to  transactions  with  testator,  is  Inapplicable  to  terri- 
torial courts. 

Syl.  5  (XII,  778).    Newspaps  opinions  do  not  dlsqoallly  jurors. 

Approved  In  Dolan  v.  United  States,  116  Fed.  582,  sustaining 
action  of  trial  court  In  overruling  challenges  to  jurors  who  had 
formed  opinions,  but  signified  their  ability  to  decide  on  the  evi- 
dence; State  V.  Haworth,  24  UUh,  409,  68  Pac  1S9,  holdlsg  denial 
of  challenge  not  error  where  Juror  said  be  would  decide  according 
to  facta  and  charge  fairly  and  impartially  Is  not  error. 

Syl.  13  (XII,  778).    General  exception  Insufficient  If  one  Instruction 

Approved  In  Eepauno  Chemical  Co.  v.  Victor  Hardware  Co., 
101  Fed.  KM),  holding  Insufficient  assignment  of  error  reading,  "  To 
the  giving  of  which  Instructions  plaintiff,  by  Its  counsel,  then  and 
there  excepted." 

Syl.  14  (XII,  778),  Charge  substantially  as  requested  not  at- 
tackable. 

Approved  In  State  v.  Haworth,  24  Utah,  426,  68  Pac.  165,  holding 
refusal  to  give  defendants  Instructions  where  charge  given  cov- 
ered whole  case  and  properly  submitted  same  to  Jury  Is  not  error, 

SyL  IB  (XII,  778).  Exceptions  must  psrticulartze  objectionabla 
matter. 

Approved  m  Columbus  Const  Co.  v.  Crane  Co.,  101  Fed.  58. 
holding  rule  10  of  Circuit  Court  of  Appeals,  seventh  circuit,  re- 
quires statement  of  the  parts  of  charge  and  legal  propositions  ox- 
Trf.  UI  — 40 
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«epted  to;  SUte  t.  Hawortb,  24  Dtab,  424,  68  Pac.  164,  holding  In- 
Bufflcient  general  objection  to  Instractlon  falling  to  point  out  objec- 
tionable matter. 

(XII,  778).     MIscellaneonB. 

Cited  In  JackBOn  v.  United  Statea,  102  Fed.  478,  holding,  tinder 
Oregon  statutes,  designation  of  action  In  District  Court  of  Aiaaba 
as  "In  District  Court  of  the  TTnlted  States,"  although  Inaccurate 
docs  not  vitiate  Indictment. 
159  D.  S.  623-528,  40  L,  244.  WHBHLHR  t.  DNITBD  STATEB. 

Syl.  2  (XII,  779).    RuUug  on  new  trial  motion  nonreviewable. 

Approved  In  Frank  Waterhouse  t.  Rocb  Island  Alaalift  win.  Co., 
97  Fed.  477,  holding  overmling  of  motion  for  new  trial  is  not  as- 
signabie  as  error. 

Syl.  4  (XII,  779).    Infant's  competency  determlued  b^  court 

Approved  In  Commonwealth  v.  Bamage,  177  Mass.  350,  58  N.  E. 
lOTS,  holding  testimony  of  siz^ear  old  girl  properly  admitted  in 
prosecution  for  indecent  assault;  State  v.  King,  117  Iowa,  488,  91 
N.  W.  760,  holding  court's  decision  on  question  of  accountability 
of  Infant  witness  will  not  be  disturbed  unless  clearly  erroneous. 
15y  U.  S.  526-539,  40  L.  247,  WINONA.  ETC.,  I-AND  CO.  v.  MIN- 
NESOTA. 

SyL  4  (XII.  779).    "  Conveyed  "  In  statute  construed  by  contest. 

Approved  In  Clarke  v.  Eureka  County  Bank,  123  Fed.  027,  hold- 
ing condition  In  escrow  of  stock  to  be  held  until  determination 
that  vendor  owned  same  referred  to  cancellation  of  trust  deed, 
the  only  existing  cloud  on  vendor's  title;  Mayer  v.  Goldberg,  116 
Wis.  101.  92  N.  W.  558,  holding  in  construing  contract  court  can- 
not  eliminate  clause  which  manifestly  means  what  it  says. 

Syl.  6  (XII,  779).     Tax  according  to  value  with  hearing  valid. 

Approved  in  Oskamp  v.  Lewis,  103  Fed.  908,  sustaining  assess- 
ment of  property  without  notice  to  owner  where  by  Rev.  Stat 
Ohio,  {  5848,  owner  may  test  validity  by  suit  to  enjoin  collection. 

Syl.  7  (KIl,  770).  Published  notice  of  proceeding  to  collect  suf- 
flcient. 

Approved  in  Weyerhaueser  v,  Minnesota,  176  U.  S.  5B6,  557,  M8. 
44  D,  586,  20  Sup.  Ct  488,  489.  upholding  proceedings  for  revalua- 
tion of  undervalued  property  pursuant  to  Minnesota  laws  wliere 
bearing  la  allowed  during  proceedings;  Brown  v.  Drain,  112  Fed. 
&80.  holding  CaL  street  work  act  March  18,  18U5,  giving 
landowner  power  to  file  remonHtrauces  with  council,  gives  hear- 
ing and  owner  n^Iecting  same  cannot  sue  in  equity;  Hubbard  v. 
Goss.  157  Ind.  490.  62  N.  B.  38,  upholding  Burns'  Rev.  Stat  1901, 
S  Sj33,  empowering  board  of  review  to  increase  assessment  with 
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no  nodce  additional  to  that  given  by  assessor  as  to  date  of  tioard'B 
meeting. 

SyL  8  (XII,  780).    Different  mode  for  different  property  lawful. 

Approved  In  Weyerbaueser  v.  Minnesota,  176  U.  S.  658,  44  L. 
587,  20  Sup.  Ct  48&,  taoldlngr  former  assessment  groasly  under- 
valuing property  does  not  preclude  reassessment  to  make  property 
pay  Its  JOBt  sbare;  Oalusba  t.  Weiidt,  114  Iowa.  607,  608,  87  N, 
W.  SIS,  upholding  Code,  j  1374,  for  ccdiectlon  of  back  taxes  to- 
gether ivlUi  certain  penalty  In  action  brought  by  county  treasurer. 

SyL- 10  (XII,  780).    State  may  collect  back  taxes. 

Approved  In  Florida  C.  ft  P.  B.  B.  Co.  v.  Heynolda,  183  O.  8.  481, 
4S  L.  288,  22  Sup.  Ct  180,  upholding  Fla.  Laws  1885,  chap.  3558, 
providing  for  collection  of  taxes  from  railways  escaping  taxa- 
tion during  1879,  1880,  1881;  Yazoo,  etc.,  R.  R.  Co.  v.  Adams.  81 
Miss.  114,  32  So.  946,  sustaining  assessment  of  railroad  property 
which  had  charged  lands  for  back  taxes  omitted  because  of  mis- 
take as  to  construction  of  charter. 

(XII,  779).    Miscellaneous. 

Cited  In  Eastern  Bldg.  &  Loan  Assn.  v.  Welling,  ISl  C.  S.  48, 
45  L.  T41,  21  Sup.  Ct  531,  holding  contention  that  State  decision 
denies  full  faith  to  statutes  of  another  State  is  made  too  late  after 
case  remitted  to  trial  court  and  rehearing  asked. 

159  U.  S.  540.  541.     Not  cited. 

150  U.  S.  541^148,  40  L.  253,  WEEKS  v.  BRIDGMAK. 

(XII,  780).    Miscellaneous. 

Cited  In  Luhrs  v.  Hancock,  181  U.  S.  574,  45  L.  1009,  21  Sup. 
Ct.  729.  holding  deed  of  Insane  person  Is  only  voidable,  not  abso- 
lutely void. 

159   V.   S.  &4S-^56,  40  K  255,   UNITED   STATES  v.   AMERICAN 
BELL  TKL.  CO. 

Syl.  3  (XII.  780).     Government  not  bound  by  limitation  statutes. 

Approved  In   Pond  v.   United  States,   111   Fed.   996,   holding  Cal. 
Code  Civ.  Proc.  i   1502,  requiring  plaintiff  to  present  claim  to  ex- 
ecutor of  deceased  defendant,  inapplicable  to  suit  In  Federal  court 
on  officer's  bond. 
150  U.  S.  555-562,  40  K  258,  MAGONE  v.  WIBDEHBH. 

Syl.  2  (XII,  781).     "  Chief  use  "  means  general  use. 

Approved  In  United  States  v.  Massachusetts  General  Hospital, 
100  Fed.  036,  holding  surgical  Instruments  for  use  In  general  hos- 
pital, maintained  partially  for  educational  purposes,  are  entered 
tree  as  aclentiflc  apparatus,  paragraph  5S5,  act  1894. 
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1S9  n.  &  662-569,  40  L.  260,  DBJONOE  t.  UAGONEL 

SyL  I  (XII,  781).  Paper  Imitatlns  leather  dotiaUe  «■  "paper 
lianglogB." 

Approved  In  United  States  v.  Naday,  98  Fed.  102,  Holding  dreeaed 
leather  atrips  for  ose  aa  dreea  trlmmlnga  and  In  making  pocket'lMwka 
are  dutiable  aa  leatber  not  apedaUy  provided  for,  not  aa  "  sUna." 

Syl.  2  (XII,  781).    Trade  meaning  controla  In  tariff  act 

Approved  In  United  States  t.  MassacliaBetta  General  Hoapltal, 
100  Fed.  934,  holding  Burglcal  Inatrumenta  for  use  in  hospital  with 
training  acbool  are  entitled  to  free  «a.aj  nnder  paragraph  fi85,  act 
1894. 
159  U.  8.  569-583,  40  L.  263,  COWLEY  v.  NORTHEBN  PAO.  R.  B. 

Sfl.  6  (XII,  782).    Federal  conrta  enforce  State  equitable  remedtea. 

Approved  In  Jonea  v.  Mutual  Fld^ty  Co.,  123  Fed.  517,  bold- 
ing  Federal  court  will  enforce  remedy  given  by  Del.  Stat,  March 
26,  1891,  authorizing  appointment  of  receiver  for  Insolvent  cnpo- 
ratlona;  Sawyer  v.  White,  122  Fed.  227,  holding  Federal  conrt 
baa  Jurisdiction  of  autta  between  persona  of  diverse  citizenship  to 
contest  validity  of  .will  anthoiized  by  Mo.  Rev.  Stat.  1899;  National 
Surety  Oo.  v.  State  Bank,  120  Fed.  603,  holding  Federal  court 
may  enforce  eectlona  602-611,  Nebr.  Code,  authorising  ault  to  an- 
nul uncooBclonable  Judgments;  In  re  Bnde^  101  Fed.  806,  holding 
Bankruptcy  Court  baa  Jurisdiction  to  determine  amount  of  Hen 
of  attorney  securing  for  creditor  priority  of  payment  from  bank- 
rupt estate;  dlaaentlng  opinion  In  Wahl  v.  Franz,  100  Fed.  701, 
majority  holding  proceeding  of  probate  of  will  la  not  "suit  of  a 
civil  nature  at  law  or  In  equity  within  Judiciary  act  1888. 

Distinguished  In  Smith  v.  Reeves,  ITS  U.  8.  444,  44  L.  1145,  20 
Sup.  Ct  922,  holding  consent  given  by  State  by  CaL  Pol.  Code, 
1  3669,  to  be  sued  was  conSned  to  suits  In  its  own  State  courts; 
Hudson  V.  Wood,  119  Fed.  769,  holding  Bev.  Stat,  {  916,  does  not 
embrace  State  remedies  In  equity  by  Independent  suit;  James  P. 
WItherow  Co.  v,  De  Bardeleben,  etc.,  Co..  99  Fed.  674,  holding, 
nnder  Rev.  Stat.,  1  914,  Federal  rule  that  ruling  In  new  Ual  mo- 
tion Ib  discretionary  and  nonrevlewable  la  not  afCected  by  State 
statute. 

Syl.  7  (XII,  TS2).  Bemovlng  party  cannot  question  Federal  Juris- 
diction. 

Approved  In  De  Lima  v.  BIdwell,  182  U.  S.  174,  49  L.  1017,  21 
Sup.  Ct.  744,  holding  defendant  on  removal  has  right  to  show  tbat 
State  conrt  bad  no  Jurisdiction;  Mastin  v.  Chicago,  R.  1.,  etc.,  V. 
By.  Co.,  123  Fed.  832,  holding  defendant  removing  ault  cannot 
attack  Judgment  rendered  by  Federal  court;  Empire  Mln.  Go.  v. 
Propeller,  etc.,  Co.,  108  Fed.  903.  holding  removal  Is  waiver  by 
defendant  of  privilege,  under  Judiciary  act  1887-S8,  of  being  aaed 
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In  district  of  residence;  Tootle  v.  Colemai,  107  Fed.  46,  holding  de- 
fendant removing  cause  Is  estoppel  to  den^  Federal  jnrlsdlct]<»i, 
except  on  gronnd  tbat  State  court  bad  no  Jurisdiction. 

DIstlngulBbed  In  German  Sav.,  etc.,  Soc  y.  Dormltzer,  116  Fed. 
472,  holding  partj  removing  case  does  not  estop  himself  to  denf 
Federal  Jurisdiction,  If  none  existed. 

(XII,  781).    Miecellaneons. 

Cited  In  Cowlej  v.  Spokane,  S9  Fed.  841,  holding  landowner  al- 
lowing clt7  to  lay  out  and  grade  streets  on  bis  land  Is  estopped 
to  assert  his  right  of  possession. 
159  U.  8.  &84-69a    Not  cited. 
159  U.  S.  590-696,  40  L.  289,  CLUNB  v.  ONITBD  STATES. 

SyL  8  (XII,  782).    Instructions  not  part  of  record. 

Approved  In  Sternenberg  v.  Mallpoe,  99  Fed.  46,  holding  Instmo- 
tlons  asked  and  refused  and  charge  given  are  not  part  of  record 
on  appeal  where  not  contained  la  bill  of  exceptions. 
159  U.  S.  59e-«(ffi.    Not  cited. 


SyL  3  (Xn,  783).    Negllg»ice  for  jury  wbere  evidence  conflicts. 

Approved  In  Netherlands,  etc,  NaT.  Oa  v.  Diamond,  128  Fed. 
573,  holding  Instruction  for  defendant  properly  refused  where  plain- 
tiff fell  Into  hold  due  to  darkness  occasioned  by  the  closing  of 
hatches:  Northern  Pac.  Ey.  Co,  v.  Spike,  121  Fed.  47,  holding  pre- 
sumption that  person  killed  at  crossing  used  dne  care  will  war- 
rant recovery  in  absence  of  rebutting  testimony;  Hemingway  v. 
Illinois  Cent  B.  R.  Co.,  114  Fed.  847,  848,  holding  wbere  evidence 
of  train  dgnals  and  of  precaution  of  deceased  was  conflicting 
Question  of  contributory  negligence  should  have  been  submitted 
to  Jury;  Tacoma  By.,  etc.,  Co.  v.  Hays,  110  Fed.  499,  holding  ques: 
tlon  of  contributory  negligence  properly  submitted  to  jury;  South- 
ern Pac.  Co.  V,  Harada,  109  Fed.  384,  holding  person  crossing  tracks 
seeing  approaching  train  may  rely  upon  company's  exercising  rea- 
sonable care  In  warning  of  approach;  Chesapeake,  etc..  By.  Co.  v. 
King.  99  Fed.  256,  sustslnlng  court  In  refusing  peremptory  Instruc- 
tion for  defendant  where  plalntllT,  a  passenger,  was  struck  by 
train  while  alighting  from  another;  Boyden  v.  FItchburg,  etc.,  B. 
R.,  72  Vt  94,  47  Atl.  411,  holding  where  deceased  stopped  to 
await  passage  of  train,  and  was  struck  by  another  on  other  track, 
evidence  being  conflicting,  contributory  negligence  for  Jury;  dis- 
senting opinion  In  Cogdell  v.  Wilmington,  etc.,  R.  B.,  130  N.  C. 
328,  41  S.  B.  546,  msjorlty  holding,  under  Acts  ISS7,  chap.  33,  re- 
quiring defendant  to  show  contributory  negligence,  refusal  to  In- 
struct tbat  law  presumed  deceased  used  due  care. 
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Approved  in  Sing  t.  McAodrews,  111  Fed.  889,  holding  verdict 
for  defendant  properly  directed  wbere  plalntlfF  fell  from  end  of 
car  not  fitted  wltli  vestibules;  Gahagan  v.  Railroad,  70  N.  H.  447, 
SO  Atl.  150,  holding  verdict  properly  directed  for  defeudaot  where 
plaintiff  vrlth  possible  view  of.  track  for  400  feet  was  struck  while 
crossing;  Garter  v.  Central  Vt  R.  R.,  72  Vt  19S,  47  AtL  79U,  boldlns 
verdict  properly  directed  (or  defendant  where  plaintiff  drove  upon 
track  without  slackening  speed  where  embankment  bid  track  from 

159  U.  S.  611^29,  40  K  278,  FOLSOM  v.  NINETT-SIX. 

Syl.  1  (XII,  7S4).    Federal  courts  determine  force  of  State  Uws. 

Approved  in  Stanley  County  v.  Goler,  190  U.  S.  445,  23  Sup.  Ct 
814,  47  L.  1132,  holding  Federal  court  will  not  follow  State  de- 
cision declaring  invalid  county  railway  bonds  Issued,  under  N.  C. 
Code,  jj  1996,  1999,  and  held  by  bona  flde  purchaser,  affirming 
113  Fed.  70S:  Irf>eb  v.  Columbia  Township,  179  D.  S.  493,  45  L. 
201,  21  Sup.  Ct  183,  holding  Federal  courts  enforce  contract  rights 
In  accordance  with  State  Constitution  as  construed  by  highest 
State  court  where  contract  was  made;  Board  of  Comra,  v.  Travel- 
ers' Ins.  Co.,  128  Fed.  824,  holding  county  bonds  valid  when  Is- 
sued will  not  be  held  Invalid  because  of  different  trend  of  decision 
subsequently  accruing  in  State  court;  Brunswick  Terminal  Co.  v. 
National  Bank.  112  Fed.  815,  holding  Federal  court  will  not  Fol- 
low State  decision  construing  statute  Imposing  stockholder's  lia- 
bility mode  after  transaction  In  suit  occurred:  Plckeua  Tp.  v. 
Post,  99  Fed.  661,  663,  holding  State  decision  declaring  unconstitu- 
tional a  statute  authorlElng  municipal  bond  Issue  does  not  bind 
Federal  conrt  In  ease  Involving  prior  rights  of  bona  flde  holder; 
Rondot  T.  Rogers  Tp.,  99  Fed,  211,  holding  State  decision  holding 
Invalid  election  authoilzlng  issuance  of  township  bonds  made  twelve 
years  atter  Issue  and  purchase  of  bonds  not  binding  OD  Federal 

Syl.  2  (XIT,  784).    Aid  to  railroad  Is  "  for  corporate  purposea." 

Approved  In  Agua  Pura  Co.  v.  Mayor,  etc.,  10  N.  Mez.  22.  60 
Poc.  214,  holding,  under  Acts  1876,  empowering  county  commis- 
sioners to  make  contracts  for  county,  commissioners  bad  power 
to  contract  for  water  supply  for  municipal  and  domestic  uses. 

Syl.  6  (SII.  784).     Federal  courts  follow  establlsbed  State  law. 

Approved  In  Bancroft  v.  Wicomico  County  Comrs.,  121  Fed. 
SS2,  holding,  under  Md.  Code,  art  23,  H  187,  188,  providing  that 
purcliaser  of  railroad  at  mortgage  sale  takes  "  rights  and  Immuni- 
ties." tas  exemption  passes;  National,  etc..  Pipe  Works  v.  Oconin 
City,  etc..  Supply  Co.,  118  Fed.  796,  holding  State  decision  tbat 
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water-'worke  property  Is  not  snbject  to  mecbanlc'a  lien  Is  blodlng 
on  Federal  court  and  precludes  claimant  from  maintaining  suit 
to  redeem  from  mortga^  sale. 

158  n.  S.  630-612.    Not  cited. 

159  D.  S.  643-650.  40  L.  290.  STEWART  t.  McHAERI. 
(XII.  785).    Miscellaneous. 

Cited  In  Small  v.  Rakestraw,  28  Mont.  418,  72  Pac.  747,  hold- 
ing residence  for  voting  purposes  In  another  precinct  from  the 
land  precludes  residence  on  land  for  homestead  purposes;  McOord 
T.  Hill,  111  Wis.  513.  84  N.  W.  33,  holding  peraon  to  whom  secre- 
tary of  Interior  erroneously  by  mistake  of  law  Issues  patent  holds 
Game  as  constructlTe  trustee  for  person  entitled. 
159  U.  S.  651-658,  40  L.  293,  MILLS  T.  GRBBN. 

Syl.  2  (XII.  785).    Appeal  dismissed  where  relief  Impossible. 

-Approved  in  Tennessee  v.  Condon,  189  U.  S.  71,  23  Sup.'  Ct.  683, 
47  lb  712.  dismissing  writ  of  error  to  review  State  decision  In  suit 
for  usurpation  of  office  where  terms  of  office  of  all  parties  to  suit 
have  expired;  DInsmore  v.  Southern  Espress  Co.,  183  U.  S.  12U, 
■K  L.  113,  22  Sup.  Ct  47,  affirming  Judgment  dismissing  suit  by 
espress  company  to  prevent  enforcement  of  provision  of  war  revenue 
act  1698,  requiring  stamps  on  bills  of  lading,  where  amendatory 
act  1901  exempted  express  companies;  Codlln  v.  Koblhausen,  181 
U.  S.  152,  46  L.  793,  21  Sup.  Ct  584,  dismissing  appeal  from  Judg- 
ment awarding  mandamus  to  compel  officers  to  issue  bonds  where 
bonds  had  been  Issued  and  officers'  terms  bad  expired;  Mossberg 
V.  Nutter,  124  Fed.  967,  dismissing  appeal  without  prejudice  where 
trial  court  which  entered  Interlocutory  decree  for  Injunction  In 
patent  case  requested  return  of  record;  Goldstein  v.  Behrends,  123 
Fed.  402,  dismissing  appeal  in  suit  In  support  of  adverse  mining 
claim  where  pending  appeal  land  department  determined  land  to 
be  nonmlneral  and  Issued  town  site  patent  thereto;  United  States  v. 
Norfolk  &  W.  Ry.  Co.,  118  Ped.  656,  ordering  dismissal  of  man- 
damus proceedings  to  compel  furnishing  of  cars  where  such  cars 
had  been  furnished  at  time  motion  to  dismiss  was  made;  Jack- 
sonville  Terminal  Co.  v.  State,  42  Fla.  384,  29  So;  441,  dismissing 
writ  of  error  from  Judgment  awarding  writ  of  maudamns  where 
person  obtaining  writ  had  purchased  defendant's  Interests  and 
assumed  peaceful  possession;  State  v.  Grand  Jury.  37  Or.  513,  C:! 
Pac.  208,  dismissing  appeal  from  dismissal  of  writ  of  mandamus 
against  grand  Jury  to  compel  Inquiry  Into  charge  where  pending 
appeal  Jury  was  discharged. 

Distinguished  m  Illinois  C.  R.  R.  Co.  v.  Adams,  180  V.  S.  32. 
45  L.  411,  21  Sup.  Ct  262,  denying  motion  to  dismiss  sppeal  from 
decree  refusing  Injunction  against  collection  of  taxes,  although 
State  court  had  held   taxes  valid  and  same  had  been  collected; 
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dlsBentlDg  opinion  In  Qlles  t.  Harris,  189  IT.  S.  488;  28  Sttp.  Gt 
MT,  47  L.  913,  majority  holding  equity  wlU  not  eompd  cosntT 
tMiard  to  reglBttt  negro  upon  Tottng  lists. 

(Xn,  7SG).    Miscellaneous. 

Ctted  In  Giles  t.  Harris,  189  17.  8.  484,  489,  486.  28  Snp.  Ot 
641,  642,  47  L.  911,  boldlng  equitr  will  not  compel  county  board 
to  enroll  negro  upon  voting  lists;  Uontana  Ulnlng  Go.  T.  St  Lools 
'U.  &  M.  Co.,  186  tr.  8.  32,  46  L.  1012,  22  Sup.  Ct  747,  holding 
vrlt  ot  error  from  judgment  affirming  Circuit  Court  must  tM  dis- 
missed where  same  Judgement  of  circuit  was  reversed  oa  ooas- 
wrlt  of  error  and  cause  remanded. 
159  U.  B.  6B8-680.  40  L.  296,  GILLI8  T.  STINCHFIELD. 

Syh  I  (XII,  786).  State  Judgment  based  on  estoppel  nonrerlew- 
able. 

Approved  In  Lyon  v.  Oombret,  189  V.  8.  CiOS,  23  Snp.  Ct  9BS, 
47  L.  922,  and  Wright  Seminar;  v.  Tacoma,  187  U.  S.  639,  23  Sap. 
Ct  847,  47  L.  845,  both  reaffirming  rule;  Schaef»  v.  Werllng.  188 
U.  S.  519,  23  Sup.  Ct  450.  47  E..  572,  holding  question  whether 
municipality  by  refusing  to  hear  objections  to  public  Improvement 
Is  estopped  to  collect  cost  tb»eof  is  local  question;  Swerlngeo 
T.  St  Louts,  185  U.  9.  4B,  46  L.  789,  22  Sup.  Ct  572.  holding  State 
decision  that  courses  and  distances  in  Federal  patent  did  not 
bring  boundary  to  Mississippi  river  Is  no  Federal  question;  Speed 
V.  McCarthy.  181  U.  8.  276,  45  L.  858,  21  Sup.  Ct  616,  holding 
question  of  estoppel  of  party  to  deny  validity  of  mining  claim  Is 
no  Federal  question. 

150  U.  S.  660-663.    Not  cited. 

159  U.  S.  663-673,  40  L.  297,  GOODB  T.  UNITED  STATES. 

SyL  2  (Xn,  786).    Decoy  letter  no  defense  to  theft 

See  72  Am.  St  Rep.  701,  note. 

Syt  6  pen,  787).  Branch  post-office  —  Place  where  letters  are 
kept 

Approved  In  Hanley  t.  United  States,  123  Fed.  861.  862,  holding 
railway  postal  car  is  "  branch  post-office  "  within  Ber.  Stat,  |  6480, 
forbidding  use  of  malls  to  defraud. 
159  U.  S.  673-6S0,  40  L.  801,  UOOBE  V.  MISSOURI. 

SyL  1  <XII.  787).  Increased  punishment  for  second  otTense  not 
double. 

Approved  in  McDonald  v.  Massachusetts,  ISO  U.  S.  313,  46  L. 
647,  21  Sup.  Ct  300,  upholding  Maes.  Stat  1887,  chap.  436,  Impos- 
ing heavier  punishment  upon  f^ou  twice  before  convicted  of  crime; 
Iowa  V.  Jones,  128  Fed.  620,  upholding  Iowa  Laws,  27tta  Gen. 
Assemb.,   p.  6S,  imposing  fifteen  years'   Imprisonment  upon   per- 
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sons  who  bave  been  twice  before  convicted  of  larceny;  New  Xork 
T.  Bennett,  118  Fed.  01&  upholding  N.  T.  Lawa  189B,  chap.  170, 
permitting  recording  ot  wager  without  trBnaferring  memorandiim 
thereof.  If  done  on  cotaln  raceconmes. 

B7I.  7  (XII,  787).    No  appeal  In  bank  nnaTalllng  objection. 

Approved  In  Layton  t.  MIbbootI,  1S7  U.  8.  SaO,  23  Snp.  Ot.  188, 
47  lu  216,  holding  State  decision  upholding  State  itatnte  alleged 
to  be  onconatitutlonal  1«  not  reviewable  wh««  State  court  Igntwed 
Federal  question  because  not  raised  below. 
159  U.  S.  880.  681,  40  L.  301,  BDCKLIN  t.  UNITED  STATES. 

S;L   1   (XII,   787).    Capital  convictions  reviewable  on  writ  ot 

MTOf. 

Approved  in  De  Lemos  v.  United  States,  107  Fed.  125.  126i  hold' 
ing  20  Stat  492,  amending  Bectlon  5  of  act  creating  Circuit  Court 
of  Appeals,  did  not  allow  appeal  to  Circuit  Court  of  Appeals 
from  Circuit  Court  in  criminal  case. 

Distinguished  In  Bice  v.  Ames.  ISO  U.  S.  873.  874,  4S  L.  681.  21 
Snp.  Ct  40T,  holding  Court  of  Appeals  act  1881.  ^  B,  antborlBes 
appeal  from  Circuit  Gourds  decision  denying  habeaa  corpus  where 
construction  of  extradition  treaty  involved, 

159  U.  S.  682-687.    Not  cited. 

159  U.  S.  687-694,  49  L.  306.  THE  BATONNE. 

SyL  2  (XII,  788).  Assignment  nunc  pro  tunc  Insufficient  cer- 
tification. 

Approved  In  Cblcago  Ins.  Co.  t.  Graham,  etc.,  Co.,  108  Fed.  274, 
holding  rule  11  of  Circuit  Court  of  Appeals,  requiring  assignment 
of  errors  to  be  returned  with  record,  applies  to  admiralty. 

SyL  S  (XII,  7SS).    Allowance  of  appeal  not  a  certificate. 

Approved  In  New  Tork,  etc..  B.  E.  Co,  v.  Weieberg,  191  O.  8. 
658,  24  Sup.  Ct  844.  reaffirming  rule;  Cbamberlln  v.  Peoria,  etc.. 
By.  Co.,  118  Fed,  33.  holding  certification  ol  Jurisdictional  ques- 
tion by  Circuit  Court  must  be  done  during  term  at  which  decree 
is  entered;  Reed  v.  Stanley,  97  Fed.  524,  holding  where  right  of 
appeal  to  Supreme  Court  Is  lost  by  failure  to  certify  question  bill 
of  review  must  be  filed  within  six  months. 
159  D.  8.  686-^98,  40  L.  310.  AN8BB0  v.  UNITED  STATES. 

Syl.  2  (XII,  788).  Definite  Federal  Issne  in  Circuit  Conrt  re- 
quired. 

Approved  In  Wakefield  v.  Van  Tassell.  192  V.  8.  601,  24  Sup. 
Ct  850;  Lulhln  v.  Lufkln,  192  U.  S.  601,  24  Sup.  Ct.  849;  Richards 
V.  Michigan  Cent  B.  B.  Co.,  186  U.  S.  479,  46  L.  1259,  22  Sup.  Ct 
94^  and  Baltimore,  etc.,  Ry.  Co.  T.  Mayor,  etc.,  179  U.  S.  681, 
45  L.  384.  21  Sup.  Ct  918,  all  reaffirming  rule;  Henkel  v.  Clncln- 
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nati.  in  V.  S.  171,  44  L.  721,  20  Sup.  Gt  D73.  boldlDg  certiflcate 
of  chief  Justice  of  State  Supreme  Court  as  to  decision  on  Federal 
qnestlon  caiisot  confer  Jurisdiction. 

S7I.  3  (XII,  7SS).    AsBlKntnent  cannot  add  to  record. 

Approved  In  Cincinnati,  etc.,  Ity.  Co.  y.  Tbiebaud,  177  U.  8. 
620,  44  K  &13.  20  Sup.  Ct  824,  bolding  question  as  to  constitu- 
tionality of  State  statute  raised  In  assignment  of  errora  and  pre- 
sented b7  gfflieraJ  exception  cannot  sustain  writ  of  error;  Breese 
T.  United  States.  106  Fed.  6^,  holding  assignment  of  error  upon 
overruling  of  demmrer.  treating  demurrer  as  extending  to  whole 
indictment  instead  of  limited  as  shown  by  record,  cannot  be  con- 
sidered; M'Cutcheon  v.  Hall  Capsule  Co.,  101  Fed.  548,  holding 
assignments  of  error  cannot  Import  questions  into  record  In  ab- 
sence of  exceptions  directed  to  particular  portions  of  charge. 
169  D.  S.  69a-700.    »ot  cited. 


CLX  UNITED  STATES. 


160  tr.  S.  1-63,  40  L.  319,  UNITED  STATES  t.  UNION  PAa  RT. 

Sjl.  1  (XII,  789).    Purpose  of  subsidizing  railroads. 

Approved  In  Tift  t.  Southern  Ry.  Co.,  123  Fed.  794,  holding 
act  of  Congress  Imposing  certain  duties  ou  railroads  did  not  take 
away  remedies  which  court  of  equity  could  apply;  United  States  v. 
Northern  Pac.  R.  B.  Co.,  120  Fed.  547,  holding  agreement  between 
Northern  Paciflc  Railroad  Company  and  Western  Union  Telegraph 
Company,  In  reference  to  construction  of  telegraph  lines,  is  not 
In  violation  of  U.  8,  Comp,  StaL  1901,  p.  3583;  Postal  Tel.,  etc.,  Co. 
V.  Chicago,  etc.,  R.  R.  Co.,  30  Ind.  App.  660,  68  N.  B.  921,  holding, 
under  U.  S.  Comp.  Stat.  1901,  pp.  2707,  3679,  relating  to  construction 
of  telegraph  lines,  a  company  may  construct  lines  along  right  of 
way  of  railroad. 

Syl.  3  (XII,  789).    Reservation  of  power  to  repeal 

Approved  In  Stanislaus  County  v.  San  Joaquin,  etc.,  Co.,  192 
U.  S.  212,  24  Sup.  Ct.  245,  holding  legislature  of  California  had 
authority  to  enact  Stat  1885,  p.  95,  9  5,  relating  to  reduction  of 
water  ratM,  which  would  affect  corporation  organized  under  Stat. 
1863,  p.  87;  Tift  V.  Southern  Ry.  Co.,  123  Fed.  792,  constniLoc  act 
February  4,  18S7  (chapter  104,  24  StaL  379). 
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SjL  9  (XII,  780).    Act  of  1866  construed. 

Approved  in  United  SUtea  v.  Oregon,  etc.,  K,  B.  Co.,  176  U,  S. 
46,  44  L.  866,  20  Sup.  Ot  267,  boldlDg  within  power  or  Congress  to 
bare  granted  Oregon  compan;  in  1866  landa  embraced  within  ex- 
terior lines  or  general  route;  Western  Union  Tel.  Co,  v.  Fennsflvanla 
B,  B.  Co.,  laO  Fed.  9S1,  tioldlng  where  telegraph  company  has 
maintained  line  over  rlgtit  of  way  of  railroad  company  under  act 
July  24,  1866,  npon  action  being  brought  to  condemn  right  of  way 
by  railroad  injunction  will  be  granted  at  request  of  telegrapb 
company. 

SyL  13  (XII,  780).    Disposition  of  entire  case  in  oqnity. 

Approved  in  United  States  v.  Southern  Fac.  B.  B.  Co.,  117  Fed. 
C54.  holding  wben  equity  acquires  Jurisdiction  over  a  case  It  will 
retain  it  for  final  decision  of  entire  case. 
160  U.  S.  63-70.     Not  cited. 
160  U.  8.  70-77,  40  L.  343,  GOLDSBT  t.  UNITED  STATES. 

SyL  1  (XII,  790).    Beviewlng  order  <hi  continuance. 

Approved  in  Hardy  v.  United  States,  18S  U.  S.  224,  46  L.  1138, 
22  Sup.  Ct.  880,  holding  not  abuse  of  discretion  to  deny  contlniuaice 
in  capital  case  where  evidence  Intended  to  be  produced  was  Im- 
material and  Its  truth  was  contradicted  by  the  government;  Dexter 
V.  Kellas,  113  Fed.  48,  holding  refusal  to  postpone  trial  Is  not 
reviewable  unless  abuse  of  discretion  Is  shown;  Metropolitan,  etc., 
By.  Co.  T.  Davis,  112  Fed.  634,  holding  denial  of  motion  to  open 
default  is  not  reviewable  unless  discretion  is  abused. 

Syl.  Q  (XII.  TOO).    Order  of  proof. 

Approved  in  Atchison,   etc.  By.   Go.   v.  Phlpps,  125  Fed.  4S1, 
holding  admission  In  rebuttal  of  testimony  Is  not  error  because 
other  evidence  of  same  lilnd  was  Introduced  In  chief. 
160    U.    S.    77-101,    40    L.    346,    WASHINGTON,    ETC.,    B.    B.    v. 
CCEUB  D'ALBNB  RT..  ETC.,  CO. 

Syl.  7  (XII,  791).    Constralug  statutes. 

Approved  In  Bobardo  Tobacco  Go.  v.  Franks,  103  Fed.  270,  hold- 
ing under  war  revenue  act  June  13,  1898,  |  3,  tobacco  upon  which 
stamps  had  been  placed  after  April  14,  1898,  was  considered  as 
removed;  In  re  Hlgglns,  97  Fed.  778,  holding  under  Eev.  Stat  Wis., 
f  29S2,  relating  to, exempt  property,  watch  and  chain  vom  by  bank- 
rupt are  exempt 

ICO  U.  8.  103-110,  40  L.  356,  WASHINGTON,  ETC.,  B.  E.  CO. 
V.  OSBOBN. 

SyL  2  (XII.  791).    Public  lands. 

Approved  In  Holmes  v.  United  States.  118  Fed.  099.  holding 
settler  who  makes  land  his  home  with  Intention  of  making  entry 
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Uiereon  nnder  bomestead  lawa  1>  ^itltled  to  preference  when  I&nd 
iB  open  for  entry;  Denver,  etc^  B.  R.  t.  WHbod,  2S  C<do.  11,  62 
Pac  846,  construing  act  Congresa  March  S,  1S7S,  relating  to  ligbt  of 
way  tliroagl)  public  lands. 

ISO  U.  S.  110-120,  40  L.  858,  McCABTT  v.  LEHIGH  VAX.LE}X  R.  R. 

S7L  2  (Xll.  792).    ConstrucUon  of  patents. 

ApproTed  m  General  Electric  Co.  v.  International  Specialty  Co., 
126  Fed.  769,  holding  Andetaon  patent  No.  412,166,  for  Improve- 
ments In  electric  railway,  Is  valid;  Penfleld  v.  Potts,  126  Fed. 
4St.  holding  Potta  patent  No.  332,393,  tor  Improvements  in  clay 
disintegrators,  claim  6,  la  valid;  Cauda  v.  Michigan  Malleable  Iron 
Co.  124  Fed.  490,  bolding  Canda  patent  No.  460,426,  for  dr&w-bar 
attachment  for  railroad  cars,  valid  and  Infringed  by  Thornbrough 
patent  No.  688,722;  Canda  Bros.  v.  Michigan  Malleahle  Iron  Co., 
123  Fed.  89,  holding  Canda  patent  No.  460,426,  for  draw-bar  and 
spring  for  railroad  cars,  must  be  restricted  to  precise  constrnctlon 
shown;  National  Meter  Co.  v.  Neptune  Meter  Co.,  122  Fed.  77, 
holding  Nash  patent  No.  433.088,  claims  14  and  16,  covering  water 
meter,  Is  valid;  Diamond  Drill  &  Macb.  Go.  v.  Kelly  Bros.,  120  Fed. 
293,  holding  Jackson  patent  No.  482,066,  claim  2,  for  machine  for 
making  wire  colls,  la  valid;  Westlnghouse  Air-Brake  Co.  t.  New 
York  Air-Brake  Co.,  119  Fed.  884,  holding  WeatlngbouBe  and  Moore 
patent  No.  401,916,  for  Improved  engineer's  brake  valve,  Is  limited 
and  not  Infringed  by  Vaughan  and  McKee  patent  No.  6M,290; 
Metallic  Extraction  Co.  v.  Brown,  110  Fed.  668,  holding  claim  4 
of  Brown  patent  No.  471,2(^,  for  an  ore-roasting  fnmact!.  Is  void; 
Anderson  Foundry,  etc.,  Works  v.  Potts,  108  Fed,  384,  holding 
Potts  patent  No.  322,393,  for  clay  disintegrator,  is  valid  but  limited 
by  prior  art;  Bracewell  v.  Passaic  Print  Works,  107  Fed.  480,  hold- 
ing Whitehead  patent  No.  499,689,  for  Improvement  In  aniline  black 
reel  ate,  Is  void. 

160  U.  S.  121-127.     Not  cited. 

160  n.  B.  128-136,  40  L.  365,  STBEEP  v.  UNITED  STATES. 

Syl.  1  (XII,  792).    Indictment  for  selling  counterfeit  money. 

Approved  In  Milby  v.  United  States,  120  Fed.  4,  holding  indict- 
ment charging  defendant  with  use  of  post-office  for  purpose  of  sell- 
ing connterfelt  money  charges  offense  under  Bev.  Stat.,  |  648U; 
amended  (U.  S.  Comp.  Stat  1901,  p.  3696). 

Syl.  2  (XII,  793).    Fugitive  from  Justice. 

Approved  In  Brnce  v.  Rayner,  124  Fed.  484,  holding  question 
whether  person  arrested  on  governor's  warrant  for  return  to  an- 
other State  Is  fugitive  from  Justice  may  be  Inquired  into  on  habeas 
corpus. 


IzcJbyCoOgIC 


637  Notes  on  U.  S.  ReporU.         130  U.  S.  13S-170 

100  U.  8.  188-1«,  40  L.  8«9,  UNITED  STATES  v.  HEALET. 

Sjl.  2  (XU,  7&3).    Practical  construction  of  statutes. 

Approved  In  Falrbank  t.  Dnlted  States,  181  U.  8.  811,  45  Ij.  S74, 
21  Sup.  Ct  658,  boldlng  stamp  tax  Imposed  on  foreign  blU  of  lading 
(30  Stat  at  Ijurge,  4S1,  chap.  448,  i  6)  Is  tax  on  articles  Included 
tbereln  and  prohibited  bj  V.  8.  Const,  art  1,  |  9;  United  States  t. 
MassachnBetts  Qeneral  Hospital,  100  Fed.  9S5,  holding  paragraph 
565  of  tariff  act  of  ISM,  permitting  Importation  of  "  philosoplilcal 
and  scientific  apparatus,  utensils,  Instmments  snd  preparations," 
Is  eaitltled  to  liberal  construction. 

(XII,  793).    Hiscellaneons. 

Cited  in  McCord  r.  Hill,  111  Wis.  E24,  G2Q,  87  N.  W.  482,  483, 
holding  under  act  Congress  Jnne  S,  1S9S,  relating  to  conflrmatloa 
or  homestead  entries,  six  months'  residence  is  not  required  to  be 
snbaeqaent  to  entry. 

160  U.  S.  149-168,  40  L.  374,  BAUBERGEB  T.  SCHOOLFIELD. 

Sfl.  3  (XII,  7M).    Preferred  creditor. 

Approved  In  Blair  State  Bank  t.  Bunn.  61  Nebr.  4T1,  85  N.  W.  530, 
holding  deed  from  debtor  to  creditor  and  subsequent  conveyance 
of  same  property  from  creditor  to  debtor's  wife  Is  not  fraudulent 
transfer. 

Syl.  B  (XII,  794).    Notice  of  fraud. 

Approved  in  in  re  AnUgo  Screen  Door  Co.,  123  Fed.  208,  hold- 
ing, under  laws  <tf  Wlscansfn,  a  chattel  mortgage  which  Is  voidable 
unless  recorded  is  made  valid  It  mortgagee  takes  possession;  Cor- 
wlne  v.  Thompson  Nat  Bank,  105  Fed.  199,  holding  absence  ot 
knowledge  of  fraud  by  children  of  fraudulent  intent  on  part  of 
father  in  transferring  to  them  property  for  valuable  consideration 
makes  conveyance  valid;  Cox  v.  Wall,  132  N.  C.  741,  44  8.  E.  IS3,V, 
holding,  under  Code  1883  N.  O.,  I  1548,  burden  of  proving  good 
faith  ot  sale  by  Insolvent  Is  on  grantee;  Hesse  v.  Barrett,  41  Or. 
20^  68  Pac.  763,  holding  when  debtor  transferred  property  to  good 
faith  creditor,  fact  that  debtor  expected  reconveyance  to  his  chil- 
dren, the  conveyance  la  not  void. 


Syl.  1  (XII,  794).  Dismissal  of  appeal 
.  Approved  In  Dlnsmore  v.  Soutbern  Express  Co.,  183  U.  8.  IZU, 
40  L.  113,  22  Sup.  Ct.  47,  holding  exemption  of  express  company 
from  requirements  of  war  revenue  act  of  June  13,  1898,  chap.  448, 
requires  affirmance  of  Judgment  of  Circuit  Court  of  Appeals  affect- 
ing dismissal  of  suit  to  prevent  application  by  express  compsny 
ot  its  way  to  meet  this  requirement 
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160  U.  S.  171-187,  40  L.  383,  TOWNSBND  v.  VANDERWOBKBE. 

Syl.  1  (XII,  794).    EstabUshmeut  of  trnst  In  equity. 

Approved  In  Wbltiiey  v.  Haj,  181  U.  S.  90,  4S  L.  76S,  21  Sap. 
Ct  fi42,  holding  trust  will  be  declared  In  land  where  poBsessioii  of 
land  la  transferred  to  certain  persons  In  conBlderatlon  of  tbeir 
supporting  grantor  for  life  and  where  he  agrees  to  convey  the  land 
to  them  and  they  have  partially  performed;  Burlington  Sav.  Bank 
V.  Clinton,  106  Fed.  276,  holding  where  one  city  has  been  annexed 
to  another,  suit  Id  Fed^al  court  on  lands  issned  by  former  sbooia 
be  brought  against  latter  as  trustee  for  landholders. 

Syl.  2  (XII,  794).    Failure  of  trustee  to  perform. 

Distinguished  In  dissenting  opinion  In  McGbee  v.  Bell,  170  Ho. 
143,  70  S.  W.  499,  majority  holding  where  grantees  porchased  leas 
land  than  contained  In  deed,  they  may  retain  the  land  and  aak  for 
abatement  of  price. 

Syl.  e  (XII,  T95).    Excuse  for  delay. 

Approved  In  Bralnard  v.  Buck,  18*  D.  8.  109,  22  Sup.  Ct  482, 
holding  delay  Id  commencing  suit  to  establish  resulting  trust  Is  not 
such  lacbes  as  will  bar  relief  when  complainant  learned  of  facta 
shortly  before  death  of  trustee;  Potts  v.  Alexander,  US  Fed.  892, 
boldlng,  under  facta  of  the  case,  application  by  plaintiff  for  leave 
to  file  replication  should  be  denied  on  ground  of  laches;  Reavls  r. 
Reavis,  103  Fed.  818,  holding  delay  of  eight  years  by  heirs  residing 
la  Missouri,  In  asking  For  appointment  of  administrator  to  secure 
share  of  California  estate,  will  not  bar  recovery  for  property  alleged 
to  have  been  fraudulently  secured  from  deceased  while  Insane; 
Morgan  v.  King,  2?  Colo,  Hid,  63  Pac.  419,  holding  where  stock- 
holder of  bank  sued  to  set  aside  sale  of  mining  stock  to  directors 
for  fraud,  laches  on  part  of  plaintiff  could  not  be  set  up  by  directors; 
dissenting  opinion  In  Headryx  v.  Perkins,  114  Fed.  827,  majority 
holding  bill  to  vacate  decree  for  fraud  after  lapse  of  nine  years 
comes  too  late. 
160  TJ.  S.  187-203,  40  L.  38S,  BALLEW  v.  UNITED  STATES. 

Syl.  1  (XII,  795|.    Autiientleatloa  of  record. 

Approved  in  Pooler  v.  United  States,  127  Fed.  017,  holding 
lecotds  of  pension  office  are  admissible  equally  with  certificate 
Issued  to  prove  grantlag  of  pension;  United  States  v.  Lew  Poy  Dew, 
119  Fed.  TSO.  holding.  In  proceedings  for  deportation  of  Chinese, 
certificate  signed  by  United  States  commissioner  that  defendant  waa 
.'idjudicated  to  be  lawfully  in  this  country  la  not  admlsaEble  as 
proof  of  prior  adjudication. 

Syl.  3  (XII.  795).    Geaeral  verdict  In  criminal  case. 

Approved  in  Vauce  v.  State,  70  Ark.  286,  G8  S.  W.  43,  holding 
where  verdict  of  murder  la  first  degree  Is  set  aside,  leaving  verdict 
to  stand  as  to  second  degree,  case  stands. 
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Sfl.  5  (XII,  T6S).    Error  In  conviction  on  one  charge. 

Approved  in  Carter  v.  UcClaughr;,  183  U.  S.  385,  46  L.  247, 
22  Snp.  Ct  189,  boldlng  sentence  of  court-martial  is  not  invalid 
becanse  president  approves  some  of  tbe  fludlngs  and  disapproves 
others,  and  approves .  sentence;  Hanlej  v.  United  States,  123  Fed. 
855,  holding,  under  various  acts,  Circuit  Court  of  Appeals  has 
power  to  Impose  correct  sentence  without  disturbing  conviction; 
Wbltworth  T.  United  States,  114  Fed.  SOS,  holding  where  error  Is 
discovered  in  criminal  case  before  Circuit  Court  of  Appeals  for 
review,  it  may  enter  correct  Judgment  or  reverse  judgment  and 
direct  lower  court  to  correct  error;  Hechter  v.  State,  fl4  Md.  442, 
60  Atl.  1043,  holding  on  indictment  charging  two  olTeaBes  convic- 
tion of  on  one  charge  is  good. 
160  U.  S.  203-217,  40  L.  395,  ALLISON  v.  UNITED  STATES. 

Sfl.  4  (XII,  T96).    Commenting  on  criminal  evidence. 

Approved  In  State  v.  Kellogg,  104  La.  M9,  20  So.  294,  holding 
where  evidence  relates  to  facts  bearing  upon  guilt  or  Innocence  of 
accused,  question  as  to  whether  the  facts  are  established  Is  for 
Jury. 

(XII.  T96).    Miscellaneous. 

Cited  Id  In  re  LaJng,  127  Fed.  218,  holding,  nndei  the  facts  of 
this  case,  billing  was  Justified. 


SyL  1  (XII,  706).    CertlScate  showing  Jarisdlcticai.     ■ 

Approved  in  Arkansas  r.  Schllerholz,  1T9  D.'s.  600,  45  L.  337,  21 
Snp.  Ct  231,  holding  sufficient  certification  on  question  of  Juris- 
diction of  Circuit  Court  Is  not  made  by  order  allowing  appeal  from 
decision  that  land  office  agent  is  entitled  to  his  discharge  from 
sheriff;  Huntington  v.  Laidley,  1T6  U.  B.  670,  44  L.  634,  20  Sup.  Ct. 
529,  holding  direct  appeal  from  Circuit  Court  to  Supreme  Court  Ott 
ground  that  Jurisdiction  of  Circuit  Court  Is  in  Issue  may  be  sus- 
tained wben  record  shows  only  question  Is  Jurisdiction. 

SyL  3  (XII,  706).    Waiver  of  Jurisdiction. 

Approved  in  In  re  Woodbury,  98  Fed.  830,  following  rule; 
Holies  v.  Lehigh  Valley  R.  R.,  127  Fed.  88o.  holding  rlgbt 
to  maintain  suit  In  Circuit  Court  of  United  States  where 
parties  were  citizens  of  different  States  Is  not  lost  by  assignment 
of  cause  of  action  to  one  who  Is  citizen  of  different  State  from 
defendant;  United  States  Consol.  Seeded  Raisin  Co.  v.  Phamlx 
Balsiu  S.  &  P.  Co.,  124  Fed.  236.  237,  holding  provision  of  U.  S. 
Comp.  StaL  1901,  pp.  58S,  580,  relating  to  patent  suits.  Is  waived  bj- 
filiug  answer;  Barnes  v.  Western  Union  Tel.  Co.,  120  Fed.  555,  hold- 
ing irregular  service  of  process  by  deputy  marshal  In  action  where 
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marsbal  la  plaintiff  la  waived  by  answer  to  merits;  Occidental, 
etc.,  Co.  T.  Oomstock,  etc.,  Co.,  120  Fed.  619,  holding  Clrcnlt  Court 
baa  Jurisdiction  where  plaintlll  and  defendant  are  cltlienB  of  dif 
ferent  States  althongh  neither  Is  Inhabitant  of  district  where  de- 
fendant answers  to  merits;  Piatt  t.  Massachusetts  Real  Estate  Co., 
103  Fed.  706,  holding  provision  of  section  1,  Federal  Judiciary  act 
ISST-SS,  relating  to  Jurisdiction  on  account  of  diversity  of  citizen- 
ship. Is  waived  by  general  appearance;  Lonry  v.  Title,  etc..  Assn., 
98  Fed.  821,  822,  holding  defendant  by  general  appearance  waives 
objection  of  misjoinder  because  other  defendants  are  not  Inhabit- 
ants of  district;  Scott  v.  Hoover,  99  Fed.  251,  holding  QUng  de- 
murrer to  complaint  waives  objection  that  action  Is  not  brought  as 
provided  by  l  Snpp.  Rev.  Stat.,  p.  612,  In  Circuit  Court  In  district 
of  which  defendant  Is  an  inhabitant;  White  v.  Rio  Urande,  etc., 
Ry.,  25  ntah,  358,  71  Pac  597,  holding  rtght  to  have  action  tried 
In  county  where  It  aroae  under  Const,  art  8,  1  ,  tJtata,  la  waived 
by  filing  demurrer. 

160  n.  S.  221-231,  40  L.  402,  IN  RB  KBASBKT,  ETC..  CO. 

Syl.  2  <ZII,  797).    Waiver  of  Jurisdiction  by  corpcaitlon. 

Approved  In  Gale  v.  Southern  Bldg.,  etc.,  Assn.,  117  Fed.  734, 
boldlng  under  act  Congress  March  8,  1876,  relating  to  Jurisdiction, 
foreign  corporation  may  be  sued  In  district  of  plalntllTB  residence 
where  proper  service  baa  been  made  under  Code  Va.  1SS7,  |  1104; 
Piatt  V.  Maaaachueetta  Beol  Estate  Co..  103  Fed.  707,  holding  com- 
pliance by  corporation  with  statute  of  another  State  reanlrlng 
person  on  whom  proceas  may  be  served  to  be  designated  does  not 
make  It  dtlzen  of  that  State,  and  It  may  Insist  on  right  of  being 
sued  only  In  district  of  its  Incorporation  or  residence  of  plalntllT; 
Faclflc  Mat  Life  Ins.  C«.  ▼.  Tompkins,  101  Fed.  545,  holding  where 
plaintiff,  who  bad  bees  reddent  of  West  Virginia,  removea  Into 
Virginia  and  determined  to  return  to  West  Virginia,  bat  before 
removal  brought  suit  m  Circuit  Court  of  Ustted  States  In  West 
Virginia  against  California  civporatlon,  court  had  no  JuFisdictlon. 

SyL  3  (XII,  797).    Jurisdiction  in  Infringement  suits. 

Approved  In  Rlcordl  v.  John  Church  Co.,  114  Fed.  1023,  reafflnn- 
Ing  rule.    See  86  Am.  St  Bep.  923,  note. 

Syl.  4  (XII,  797).    Infringement  suits  —  Circuit  Court 

ApiHi>ved  In  Bowers  v.  Atlantic  G.  &  P.  Co.,  104  Fed.  890.  891, 
holding,  underact  March  3,  1897,  relating  to  Jurisdiction  In  patent 
cases,  suit  for  Infringement  may  be  brought  only  In  Circuit  Courts 
therein  enumerated;  Spears  v.  Flynn,  102  Fed.  7,  holding  provisions 
of  Judiciary  act  18S7-SS,  relating  to  Jurisdiction,  doea  not  apply 
to  patent  and  copyright  cases. 
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180  D.  B.  281-247,  40  L.  40B,  WHITTEN  v.  TOMLINSON. 

SjL  1  (XII,  79S).    Habeas  corpus  by  Federal  courts. 

Approved  In  Mlimesata  t.  Brundage,  ISO  D.  8.-50:i,  4S  L.  541,  '21 
Sap.  Ct.  4S6,  boldlng  appllcatton  to  Federal  court  for  writ  of  babeax 
corpus  to  release  person  Imprisoned  under  Judgment  of  State  court 
will  be  denied  unleas  application  bas  first  been  made  to  State  courts; 
Armstrong  t.  Van  de  Vanter,  21  Wasb.  689,  09  Pac.  S12,  boldlng 
on  babeas  corpus  on  reqnlsltloa  of  fngitlve  from  Justice  from 
anotber  State,  it  Is  duty  of  court  to  determine  If  Indictment  cbarges 
dime  against  laws  of  foreign  State. 

Syl.  2  (XII,  708).    Habeas  corpus  —  Determination  b;  State  court. 

Approved  In  Davis  v.  Burke,  17B  D.'  S.  402,  45  L.  251,  21  Sup.  Ct. 
211,  holding  loterference  wltb  execution  of  sentence  of  State  court 
on  ground  that  State  law  Is  invalid  is  properlf  refused  wbere  ques- 
tion bas  not  been  raised  in  State  court;  Boske  v.  Comlngore,  ITT  VS. 
466,  44  U  84S,  20  Sup.  Ct  704,  holding  wbere  officer  of  United  States 
revenue  service  Is  detained  by  State  court.  Federal  court  on  habeas 
corpus  will  determine  wbetber  Imprisonment  is  In  violation  or 
Constitution  or  laws  of  United  States;  In  re  Strauss,  126  Fed.  32U. 
holding  Fedual  court  will  only  interfere  In  Interstate  extradltlnii 
proceedings  In  cases  of  urgency;  In  re  Matthews,  122  Fed.  252, 
holding  police  officer  of  dty  who  shot  deserter  from  army  under 
U.  S.  Comp  Stat  1901,  p.  817,  and  who  was  arrested  therefor,  will 
not  be  discharged  on  habeas  corpus  by  Feileral  court 

(XII,  796).    Miscellaneous. 

Cited  In  Loeb  r.  Columbia  Townsblp,  179  U.  S.  481,  4S  L.  286. 
21  Bup,  Ct  178,  holding  Jurisdiction  of  Cnlted  States  Supreme 
Court  to  review  decision  of  Circuit  Court  under  act  Congress  March 
8,  1891,  t  6,  on  ground  that  law  Is  In  violation  of  United  States 
Cmstltutlon,  Is  not  limited  to  case  where  question  is  raised  by 
platntlft,  but  to  every  case  where  question  Is  raised. 
160  U.  S.  247-2S9,  40  L.  414,  IN  RE  SANFORD  FORK  AND  TOOL 
CO. 

SyL  1  (XII,  799).    Executing  mandate  after  remand. 

Approved  In  IlUnols  v.  IlUnots  Cent  B.  R.  Co.,  184  D.  8.  92,  46 
L.  447,  22  Sup.  Ct  306,  boldlng  In  determining  whether  piers  ex- 
tended Into  lake  beyond  point  of  navigability  Circuit  Court,  after 
remand  for  further  Investigation  of  the  facts,  Is  not  confined  to  size 
and  capacity  of  vessels  employed  on  lake;  Baltimore,  etc..  Aasn.  v. 
Alderson.  99  Fed.  491,  boldlng  where  mandate  from  Circuit  Court  of 
Appeals  to  Circuit  Court  directs  latter  to  vacate  sale  by  receiver  on 
ground  ot  lack  of  Jurisdiction,  Circuit  Court  has  Jurisdiction  to 
allow  sureties  of  receiver  who  paid  sucb  money  into  treasury  upon 
embezzlement  of  receiver  to  Intervene;  Hebb  v.  County  Court,  ^ 
VoL  III  — 41 
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W.  Ta.  733,  37  8.  E.  978,  boldlnK,  after  maadBmtiB  to  compel  re- 
coast  of  ballots,  no  defense  against  recount  can  be  made. 

8yL  2  <XII,  789).    Correcting  effect  of  mandate. 

Approved  Id  State  t.  Norrls.  61  Nebr.  463,  80  N.  W.  436,  following 
mle;  James  t.  Central  Trust  Co.,  106  Ted.  831,  boldlng  where  Cir- 
cuit Court  of  Appeals  remands  decree  of  Circuit  Court  In  certain 
reapecta.  if  tbe  Circuit  Court  errs  In  construing  opinion,  remedy  is 
by  appeal  from  modified  decree;  State  v.  Dickinson,  63  Nebr.  872, 
88  N.  W.  432,  boldlng  misconstruction  by  District  Court  of  mandate 
from  Supreme  Court  may  be  corrected  by  mandamus;  Btatu  t. 
Omalia  Nat  Bank,  60  Nebr.  23S,  82  N.  W.  851,  liolding  wben  Judg- 
ment Is  reversed  on  error  occurring  before  verdict,  verdict  Is  nullified 
and  cause  stands  for  trial  de  novo. 

Dtstlngulsbed  In  dissenting  opinion  In  State  v.  Omaba  Nat.  Bank, 
60  Nebr.  235,  82  N.  W.  854,  majority  holding  If  District  Court  rais- 
coDBtniea  mandate  of  Supreme  Court,  obedience  may  be  enforced 
by  masdamuB. 

Syl.  3  (Xn,  800).    Reviewing  matters  left  open. 

Approved  In  Tbe  Union  Steamboat  Co.,  178  U.  S.  319,  44  L.  1085. 
20  Sup.  Ct  80S,  holding  question  aa  to  recoupment  of  one-half  tbe 
damages  to  cargo  from  motety  of  damages  awarded  to  one  of  the 
vessels  In  colUalon,  if  not  raised  on  appeal,  remains  open  for  de- 
termination by  lower  court. 

Syl.  4  (XII,  800).    Construing  mandate. 

Approved  in  The  Union  Steamboat  Co..  178  U.  S.  319,  44  L.  1085. 
20  Sup.  Ct.  905,  holding  opinion  of  Supreme  Court  may  be  consulted 
to  ascertain  what  was  decided, 

Syl.  5  (XII,  800).    Court's  construction  of  Its  mandate. 

Approved  in  Warren  v.  Robinson,  21  Utah,  444,  81  Pac.  30,  hold- 
ing when  appeal  Is  taken  from  Judgment  entered  under  mandate  of 
appellate  court,  that  court  will  determine  from  mandate  and  Its 
opinion  whether  Inferior  court  has  proceeded  in  accordance  there- 
with. 

Syl.  6  <XII,  800).    Amending  pleadings  after  remand. 

Approved  In  Ex  parte  Fuller,  182  U.  8.  5G8,  45  L.  1234,  21  Sup. 
Ct.  873,  holding  new  trial  for  newly  discovered  evidence  may  be 
granted  by  United  States  court  in  Indian  Territory  after  .  Una) 
decision  by  Supreme  Court  of  United  States  under  Ark.  Stat  (Mansf. 
Dig.,  chap.  119),  I  5156,  made  applicable  to  Indian  Territory: 
Hawkins  v.  Cleveland,  etc.,  By.  Co.,  99  Fed.  324,  holding  where 
decree  Is  reversed  without  direction  for  entry  of  partlculnr  decree 
but  for  further  proceedings,  lower  court  has  same  authority  to  p«'- 
mit  amendments  as  It  bad  before  entry  of  decree. 
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(XII,  T9D).    HiBcellaneouB. 

Cited  la  Osborne  t.  San  Diego  Co.,  178  V.  B.  40.  44  L.  &6&,  20 
Sup.  Ct  867,  boldlng  wbere  anawer  traTcrsee  any  material  allega- 
Uona  of  bill,  decree  taken  pro  confesao  Is  erroneousi  United  States 
T.  Maraball,  122  Fed.  430,  boldtng,  tmder  Rev.  8tAt.  Utab,  I  3597, 
proTldlng  tbat  in  condemnation  proceedings  plaintiff  may  occupy 
premJaes  pending  lltlKatlon,  tbat  where  pending  appeal  against  It 
In  ejectment  defendant  brougbt  condemnation  proceedings  and  oc- 
cupied land,  conrt,  on  affirmance  of  Judgment  In  ejectment,  bad 
aotborlty  to  suspend  order  of  restitution  pending  condemnation 
proceedings. 

ICO  U.  S.  259-268,  40  L.  418,  CENTRAL  B.  E.  v.  KEBGAN. 

SyL  1  (XU,  800).    Fellow  serTants, 

Approved  In  National  Steel  Co.  v.  Lowe,  127  Fed.  Slfl,  boldiag, 
under  tbe  facta  of  tbis  caee,  plaintiff  and  the  person  causing  the 
injury  were  not  fellow  servants;  Pennsylvania  Co.  v.  FIshack,  ISA 
Fed.  471,  holding  yardmaster  In  cbarge  of  switchyards  Is  fellow 
servant  with  other  employeea  engaged  in  awitchlng;  Chicago  Honse 
WrecUng  Co.  v.  Blrney,  117  Fed.  76,  77,  holding,  undw  the  facts  of 
this  case,  question  whether  plaintlfF  and  B.  were  fellow  servants 
waa  for  Jury;  Weeks  v,  Scbarer,  111  Fed.  335,  holding  shift  boss  In 
cbarge  of  gang  of  men  wbose  duty  it  Is  to  direct  their  work  Is 
fellow  aerrant  of  men  in  hU  sbltt;  M'Donald  v.  Buckley,  109  Fed. 
292,  holding  general  foreman  directing  operation  of  pile  driver  and 
giving  signal  for  fall  of  bammer  is  fellow  servant  with  other 
members  of  gang;  Lafayette  Bridge  Co.  v.  Olsen,  108  Fed.  337, 
holding  bridge  company  Is  responsible  for  death  of  employee  whicb 
occurred  tluougb  breaking  of  timber  selected  by  foreman  and  defect 
in  which  could  bave  been  seen  by  Inspection;  Stevens  v.  Chamber- 
lln,  100  Fed.  381,  382,  holding  machinist  In  mill  whose  duty  It  was  to 
make  general  repairs  was  fellow  employee  of  assistant  machinist 
whom  be  called  In  to  help  blm  in  repairing  machine;  Fenwick  v. 
Illinois  Cent.  R.  R.  Co.,  100  Fed.  248,  holding  foreman  of  switch 
crew  is  fellow  servant  of  one  of  the  crew  under  him;  Brlegal  v. 
Southern  Pac.  Co.,  98  Fed.  962,  holding  fireman  on  engine  who  oiled 
turntable  by  direction  of  engineer,  whose  duty  It  wag  to  do  tbe 
same.  Is  fellow  employee  of  said  engineer;  Thomas  v.  Cincinnati, 
etc.,  Ry.  Co.,  97  Fed.  249,  holding  yardmaster,  who  is  responsible 
for  condition  of  yards,  is  fellow  servant  of  foreman  of  switching 
gang  employed  under  him;  Tomllnson  v.  Chicago,  etc.,  B.  B.  Co., 
97  Fed.  254.  holding  bridge  builder  employed  by  railroad  company 
and  furnished  with  cars  to  transport  him  and  assistants  and  tools 
Is  fellow  servant  with  employees  In  charge  of  such  train; 
tJoutbera  Ind.  R.  B.  v.  Martin,  160  Ind.  286,  66  N.  E.  888,  889, 
holding  complaint  which  alleged  that  plaintiff  was  injured  while 
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removing  kinks  from  cable  as  ordered  by  foreman  abows  tbat 
foreman  waa  fdlow  aervant;  GratUa  v.  K.  C,  P.  &.  G.  R7.,  153  Mo. 
402,  77  Am.  St  Bep.  736,  55  8.  W.  114,  holding  conductor,  engineer 
and  fireman  of  same  railroad  ore  feHow  aerrajitB;  Zellars  t. 
Mlaaonrl  .Water,  etc.,  Co.,  92  Mo.  App.  128,  holding  where  In  engine- 
room  tlive  were  two  shifts  of  workmen  eacb  consisting  of  an 
engineer  and  flreman,  and  first  shift  as  it  went  oS  of  duty  notified 
tbe  engineer  that  sbaft  was  out  of  repair,  but  the  engineer  neglected 
to  Inatmct  hla  fireman,  the  fireman  could  not  recover  for  damages 
auBtftined  bj  the  shaft;  Wlskle,  Moutello.  etc.,  Co..  Ill  Wis.  450,  U7 
N.  W.  404,  holding  foreman  who  conducts  blasting  In  qnarry  la 
fellow  servant  of  other  employees  assisting  falm;  dlsisentlng  opinion 
in  mssourl,  etc..  By.  Co.  v.  ElUott,  102  Fed.  Ill,  majority  holding 
railroad  despatcher  giving  orders  for  movement  of  trains  la  not 
fellow  servant  with  employee  operating  such  trains. 

Distinguished  In  Terre  Haute,  etc,  R.  R.  Co.  v.  Rlttenbouse,  2S 
Ind.  App.  040,  S2  N.  SI.  298,  holding,  under  employer's  liability  act, 
I  1,  anbd.  2,  In  an  action  for  Injuries  to  employee,  Instruction  des- 
ignating plalntifTa  superior  as  "employee"  la  not  erroneous. 
160  U.  8.  268-276,  40  L.  422,  MOORB  v.  UNITED  STATES. 

dyl.  1  (XII,  801).    Indlctmeut  for  embezzlement. 

Approved  In  Bromberger  v.  United  States,  128  Fed.  351,  holding 
aD  indictment  under  U.  S.  Comp.  Stat  1001,  p.  3G91,  charging  two 
counts,  one  cbarglng  defendant  with  embezzling  a  letter  contain- 
ing articles  of  value,  and  the  other  charging  stealing  same  articles, 
are  not  repugnant;  In  re  Grin,  112  Fed.  800,  holding  where  defend- 
ant appropriated  to  his  own  use  money  of  bis  employer  and  fied  to 
California,  the  Indictment  under  Penal  Code  Cai.,  |g  5U3.  508.  was 
snfflclent;  M'Brlde  v.  United  States,  101  Fed.  S22,  holding  in  in- 
dictment for  embezzlement,  founded  on  section  1  of  act  March  3, 
18TS,  description  of  money  as  consisting  of  so  many  dollars  and 
centa  la  snfflclent;  In  re  Rlchter,  100  Fed.' 297,  holding  charge  "  that 
defendant  did  commit  embezzlement"  Is  Insuffldent  In  Indictment; 
State  V.  Winstandley,  164  Ind.  445.  67  N.  B.  110,  holding  In- 
dictment for  embezzlement  under  Bums'  Rev.  Stat.  1894,  }  2031, 
Ind.,  which  stated  that  defendants  were  president  and  secretary  of 
Insolvent  bank  and  received  deposits  knowing  condition  of  bank,  was 
Insufficient 

SyL  6  (XII,  801). '  Difference  between  larceny  and  embezzlement 

Approved  in  Grin  v.  Shine.  187  U.  S.  198,  23  Sup.  Ct  104,  47  L. 
138,  holding,  under  Cat.  Code,  embezzlement  la  fraudulent  ap- 
propriation of  property  Intrusted,  and  In  larceny,  felonious  intent 
must  exist  at  time  of  taking;  Dlmmlck  r.  United  States,  121  Fed. 
UI,  Doldtng  in  Indictment  for  embezzlement  for  failure  t«  dfposlt 
ns  required  by  U.  S.  Cdmp.  Stat  1901,  p.  37(Hi,  it  Is  not  necessary 
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to  describe  the  moae?;  McEnlght  t.  United  States,  97  Fed.  215, 
holding  Indictment  for  embezzlement  wblch  avers  that  delendant 
wrongfall;  nsed  bank's  mane;  In  hla  care  for  poirpose  of  brlbins 
dty  officials  In  bis  etni  Interest  sofQdentlr  avers  an  appropriation. 
160  U.  S.  276-288.    Not  cited. 

leO  V.  S.  288-293,  40  U  430,  JEB5EX  CITX,  ETC.,  B.  B.  v.  MOR- 
GAN. 

BjL  1  (XII,  802).    Reviewing  State  conri's  decision. 

Approved  In  De  Lamar's  Nevada  G.  M.  Co.  v.  Nesblt,  177  U.  8. 
S2B,  44  L.  874,  20  Sup.  Ct  718,  holding  fact  that  defendant  In  suit 
to  qnlet  title  to  mining  claim  claims  title  under  mineral  l&ws  of 
United  States  is  not  sufficient  to  raise  Federal  question  which  will 
Bostaia  writ  of  error  to  State  court 
leO  V.  S.  293-303,  40  L.  432.  KOHL  v.  LEHLBACK. 

&rl.  1  (XII,  802).     Habeas  corpus. 

Approved  In  Thomas  v.  WInne,  122  Fed.  397,  holding  npon  petlUoD 
for  habeas  corpus  on  ground  that  person  enlisting  In  navy  was 
onder  age,  no  iBsne  of  intoxication  of  recruit  is  presented.  See  HT 
Am.  St.  Rep.  201,  note. 

S7I.  4  (xn,  802).    Appeal  —  Criminal  conviction. 

Approved  In  Murphy  v.  Massachusetts,  177  V.  8.  158.  44  L.  713, 
20  Sup.  Ct-  640,  holding  appeal  h;  defendant  in  criminal  case  Is 
not  element  of  due  process,  and  the  right  may  be  accorded  on 
such  conditions  as  State  deems  proper. 

Syl.  5  (XII,  802).     Denial  of  appeal. 

Approved  In  Nordstrom  v.  Van  De  VantCT,  181  U.  8.  616,  45  L. 
1029,  21  Sup.  Ct.  923,  reaffirming  rule. 

SyL  6  (XII,  802).    Waiving  Jurors'  disqualification. 

Approved  in  Clifford  v.  Reumpler,  177  U.  S.  693,  44  L.  &15,  20 
Sup.  Ct  1028,  reaffirming  rule;  Queenan  v,  Oklahoma,  100  U.  S.  551, 
23  Sup.  Ct  764,  47  L.  1178,  holding  fact  that  Juror  baa  been 
vlcted  of  felony  Is  waived  by  failure  to  raise  question  before 
diet;  Raub  v.  Carpenter.  1ST  U.  S.  163,  23  Sup.  Ct  74,  47  L.  121, 
holding  refusal  to  grant  new  trial  because  of  Incompetency 
Juror  Is  proper  where  verdict  rendered  was  the  only  proper  o 
Demlng  v.  M'Claughry,  113  Fed,  651.  holding  officers  of  regular 
army  are  Incompetent,  under  seventy- seventh  article  of  war,  to  try 
members  of  voluntary  forces  raised  under  Acts  April  22.  1S9S,  and 
March  2,  1899:  DIekerson  v.  North  Jersey  Ry.  Co.,  «8  N.  J.  L.  46,  5:- 
Atl.  214,  holding  fact  that  one  Juror  does  not  understand  English 
language  Is  not  ground  for  setting  aside  verdict. 

Distinguished  In  McClaitghry  v.  Demlng,  186  U.  S.  66,  46  L.  1056, 
22  Sup.  Ct  793,  holding  court-martial  composed  of  officers  of  regu- 
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lar  army  of  United  States,  under  seven ty-seventh  article  of  war,  bas 
no  Jurisdiction  to  try  soldier  of  volunteer  army. 

160  V.  S.  303-319,  40  L.  436.  HAWS  v.  VICTOHIA  COPPBB  SON. 
CO. 

Syl.  6  (XII,  803).    Defense  of  relocator. 

Approved  In  Walton  v.  Wild  Goose  Uln.,  etc.,  Co.,  123  Fed.  21S. 
boldlng  notices  of  location  of  mining  claims  are  to  t>e  ilberall^- 
construed  and  mistakes  as  to  courses  and  distances  will  not  in- 
validate; U'lntosh  V.  Prit^e,  121  Fed.  718,  boldlng  second  locator 
caanot  enter  wlthtn  boundaries  of  placer  claim  as  stalled  by  prior 
locator  B"|I  make  valid  location  of  ground  of  wblch  first  locator 
is  In  posseBBlon;  Oregon  King  Mln.  Co.  v.  Brown,  119  Fed.  5ti. 
holding,  under  U.  S.  Comp.  SUt  1901,  p.  1426,  relating  to  loca- 
tions of  mining  claims,  boundary  lines  need  not  be  indicated  by 
pbyslcal  marks,  and  traceable  markings  are  sufficient;  Cosmos  Gs- 
ploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  17,  holding  pnblic 
lands  are  not  "  vacant  and  open  to  settlement,"  under  30  Stat  36, 
where  tbey  are  In  actnal  occupancy  of  others  engaged  In  exploring 
for  oil. 

SyL  9  (XII,  803).    Filing  locaUon  notice. 

Approved  in  McKlnley  Creek  Mining  Co.  v.  Alaska,  etc,  Co., 
183  U.  S.  570,  22  Sup.  Ct.  87,  holding  BuCHclent  location  of  placer 
mining  claim  is  made  by  notices  upon  a  stump  in  creek,  of  claim 
1S,000  feet  along  creek  bottom  and  extending  300  feet  each  way, 
adding  that  it  Is  extension  of  another  claim  named  certain  distance 
from  falls  of  said  creek;  Peters  v.  Tonopah  Mln.  Co.,  120  Fed. 
589.  boldlng  neither  laws  of  United  States  flr  Nevada  require 
notice  of  location  of  lode  mining  claim  to  be  recorded,  and  unless 
mining  district  requires  such  recording  allegation  of  recording  is 
immaterial. 
160  U.  S.  31&-32e,  40  L.  441,  UARKHAM  v.  UNITED  STATES. 

Sjl.  1  (XII,  803).    Essentials  of  Indictment  for  perjury. 

Approved  In  Markham  v.  United  States.  106  Fed.  885,  holding 
Indictment  for  perjury  accusing  defendant  with  baring  sworn 
falsely  to  schedule  In  bankruptcy  la  fatally  defective  because  it 
directly  charges  that  be  had  other  property. 

160  U.  S.  327-355.  40  L.  444,  LEHIGH  MIN.,  ETC.,  CO.  v.  KELLY. 

Syl.  3  (XII.  804).    Transfer  to  corporation  having  same  officers. 

Approved  in  Oriental  Investment  Co.  v.  Barclay,  26  Tex.  Civ.  658, 
64  S.  W.  88,  holding  where  corporation  owning  hotel  leased  It  to 
another  corporation  with  same  stockholders  and  manager  transac- 
tion not  fraudulent 
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S7I.  4  (XII,  804).     Statutes  relating  to  collusive  Joinders. 

Approved  in  Walte  v.  Santa  Cms,  181  U.  8,  325.  46  L.  Er6T,  22 
Sup.  Ct  33S,  boIdlDg  suit  by  transferee  of  bonas  for  purpose  of 
collection  does  not  Involve  dispute  wltbin  Jurisdiction  of  Circuit 
Court  TClthln  act  of  Congress  of  March  3,  1875,  cbap.  13T;  Board.  - 
of  Comrs.,  etc.  v.  Sctiradskj,  97  Fed.  2,  holding  action  brought 
in  Circuit  Court  b;  foreigner  against  mnnlclpal  corporation  should 
he  dismissed  where  It  appears  that  coupons  In  litigation  wer» 
oivned  In  same  State  with  defendant,  and  were  transferred 
for  purpose  of  Federal  Jurisdiction;  Brice  v.  C,  etc.,  R7.,  95  Tex. 
6Q,  65  S.  W.  31,  holding  under  tHe  facts  the  foreign  corporation 
was  doing  business  In  the  State  and  liable  to  suit  for  personal 
Injuries  sustained  In  another  State  by  nonresident  of  both  States. 
160  V.  8.  365-357,  40  L.  464,  PIERCE  v.  UNITED  STATES. 

Syl.  3  (XII,  804).     Admissibility  of  prisoner's  confessions. 

Approved  In  Toung  v.  State,  90  Md.  687,  46  Atl.  632,  holding 
confession  of  guilt  to  officer  at  time  of  arrest  la  admissible;  Strong 
V.  State,  63  Nebr.  442,  88  N.  W.  773,  holding  where  deputy  war- 
den of  penitentiary  instructa  prisoner  as  to  advantages  obtained 
by  complying  with  rules,  but  did  not  suggest  any  benefits  from 
an  admission  of  guilt,  a  confession  then  made  Is  admissible. 
160  U.  S.  357-369.  Not  cited. 
160  D.  S.  369-373.  40  L.  400,  VAN  WAGENEN  v.  SEW  ALU 

Syl.  2  (XII,  805).    Jurisdictional  questions,  bow  presented. 

Approved  in  Arkansas  v.  Scbllerhob,  179  U.  S.  600,  45  L.  337, 
21  Sup.  Ct  231,  holding  constitutional  question  which  will  give 
Supreme  Court  Jurisdiction  on  appeal  from  CIrcnIt  Court  is  not 
presented  by  record  which  does  not  show  that  qnestion  was  pre- 
sented to  tower  court;  Huntington  v.  Laldley,  176  U.  S.  676,  44  L. 
G34,  20  Sup.  Ct.  529.  holding  direct  appeal  from  CIrcnIt  Court  to 
United  states  Supreme  Court  may  be  taken  where  record  shows 
only  question  on  whlcli  decree  was  based  was  that  of  Jurisdiction. 
00  U.  8.  374-378,  40  L.  461,  UNION  MUT.  LIFE  IN8.  CO.  v. 
KIBCHOFF. 

SyL  I  (XII,  806).    Decree  remanding  la  not  final. 

Approved  In  White  v.  Wright.  189  O.  8.  507,  23  Sup.  Ct  852, 
47  L.  922,  reaffirming  rule. 
100  0.  8.  379-389,  40  L.  463,  KIBBZ  v.  TALLMADGE. 

SyL  1  (XII,  805).    Failure  to  produce  testimony  —  Presumption. 

Approved  In  Pennsylvania  B.  B,  Co.  v.  Anoka  Nat  Bank,  108 
Fed.  486;  holding  in  action  against  railrosd  company  where  plain- 
tin  iDtrodocee  evidence  tending  to  show  defendant  managed  road 
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upon  wblcb  1ms  occurred,  upon  failure  of  defendant  to  controrert 
testlmoDj  iaty  may  presume  road  was  operated  bj  defendant;  Mis- 
souri, etc.,  Rr.  Co.  V.  BUIott,  102  Ped.  102,  boldtng  secondary  evl' 
deuce  of  contents  of  book  will  be  presumed  to  be  correct  wbere 
defendant  falls  to  produce  origlnali  Lee  t.  State,  156  InO.  548,  60 
N.  E^  302,  boldlng,  undo-  tbe  facts  of  the  case.  Jury  were  justified 
In  preaumtng  that  If  defendant  testified  his  evidence  would  be 
[o^Jndlclal. 

SyL  S  (XII,  606).    PoBsessloa  aa  notice  to  purchaser. 

Approved  in  AUanta  Nat.  Bldg,,  etc,  Assn.  v.  Ullmer,  12U  Fed.  205, 
holding  where  reeldeDce  prop^ty  was  occupied  by  mother  and 
daugliters,  and  legal  title  stood  In  name  of  daashters  who  kept 
boardlng-houBe,  and  the  mother  occupied  a  room,  purchaser  was 
not  charged  with  notice  of  title  of  mother;  Oolnmbus,  B.  ft  H. 
R.  R.  Co.  Appeals,  100  Fed.  206,  holding  that  possession  by  equitable 
owner  of  land  Is  sufficient  to  put  purchaser  of  notes  secured  thereby 
upon  Inquiry  as  to  real  owner;  Ktrkham  v.  Moore,  SO  Ind.  App. 
553,  65  N.  E.  1(M4,  holding  possession  of  premises  by  one  of  sev- 
eral tenants  In  common  Is  sufQclent  to  put  purchaser  from  cotenant 
on  Inquiry  as  to  interest  claimed  by  htm. 

Syl.  4  (XII,  806).    Occupation  by  huaband  and  wife. 

Approved  In  Schnmacher  v.  Truman,  134  CaL  432,  66  Pac.  592. 
bolding  where  husband  and  wife  own  land  in  common  and  make 
agreement  In  respect  to  the  control  thereof  which  is  not  recorded, 
purchaser  In  good  faith  from  wife,  who  obtained  title  to  ooe-bair 
of  the  land  by  divorce  decree,  takes  good  title. 

160  U.  S.  389-384,  40  L.  467,  IOWA  CENT.  RT.  v.  IOWA. 
SyL  2  (XII,  806).  Construction  of  Fourteenth  Amendment 
Approved  in  Cincinnati  Street  R.  R.  Co.  v.  Snell,  191  U.  S.  4j. 
holding  change  of  venue,  under  Ohio  Rev.  Stat,  !  5030,  Is  not  lu 
violation  of  constltutlonat  guaranty  of  equal  protection  of  the  law; 
Hooker  v.  Los  Angeles.  188  U.  S.  319.  23  Sup.  Ct.  397.  47  U  491. 
holding  State  decision  Id  condemnation  proceedings  Is  not  review- 
able In  Supreme  Court  of  United  States  on  theory  that  property 
was  taken  without  Just  compensation;  Louisville,  etc.,  R.  It.  Co. 
V.  Schmidt,  177  n.  S.  236,  44  L.  750,  20  Sup.  Ct.  622,  holding  bring- 
ing In  party  after  Judgment  la  not  In  violation  of  Fourteenth 
Amendmeut,  United  States  Constitution;  Qunn  v.  Umon  R.  R.,  1!3 
R.  I.  303,  49  AO,  1004.  holding  granting  new  trial  on  ground  that 
verdict  Is  against  evidence  without  requiring  trial  Judge  to  pasa 
on  the  point  Is  not  denial  of  due  process;  August  v.  Gilmer,  53 
W.  Va.  66,  44  S.  K.  143,  holding  sale  of  property  which  has  been 
stayed  by  Code  ISSD,  chap.  107,  I  4,  W.  .Va.,  before  right  thereto 
has  been  determined  Is  void. 
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100  D.  8.  3M-407,  40  L.  469,  SPALDING  t.  CHANDLBa 

Sri.  1  <XII,  806).    Fee  of  Indian  lands. 

Approved  In  Lone  Wolf  v.  Httctacock,  187  TJ.  8.  660,  23  Bnp. 
Ct  221,  47  L.  306,  boldlDK  81  Stat  at  Large,  BH,  cbap.  813,  relat- 
ing to  allotmenta  of  Indian  lands,  1b  valid;  Minnesota  t.  HJtcb- 
cock,  186  n.  S.  300,  46  L.  964,  22  Sup.  Ot  657,  holding  State  of 
.  Uinnesota  has  no  Interest  in  an;  of  the  lands  included  In  the 
cession  by  Obfppewa  Indiana  In  lllniiesota,  of  their  Interest  In 
unallotted  lands,  whose  fee  was  tn  United  States  subject  to  Indian 
right  of  occupancy  under  26  Stat  at  Large,  042,  ctiap.  21 
160  n.  S.  406-126,  40  L.  474,  HICKORY  V.  UNITED  STATB8. 

SyL  4  (XII,  807).    Charge  on  facts. 

Approved  in  Mullen  v.  United  States,  106  Fed.  805,  holding  where 
no  evidmice  of  character  has  been  Introduced  Federal  Judge  should 
Instruct  Jury  that  defendant  is  presumed  to  have  good  character. 
160  D.  S.  426-138,  40  L.  480,  GILL  v.  UNITBD  STATES. 

Syl.  4  (XII,  808).    Patents  —  Bad  faith  of  patentee. 

Approved  tn  Bieisteln  v.  Donaldson  Lithographing  Co.,  188  U. 
S.  248.  23  Snp.  Ct.  299.  47  L.  461,  holding  where  designs 
are  produced  by  persons  employed  by  plaintiff  In  his  establishment 
they  belong  to  plalnUff;  Dlelman  v.  White,  102  Fed.  895.  holding 
where  artist  Is  commissioned  to  execute  work  of  art  not  In  existence 
presumption  is  tbat  patron  acquires  absolute  owueralilp  therein;  D. 
M.  Steward  Mfg.  Co.  v.  Steward,  109  Tenn.  307,  70  S.  W.  813, 
holding  where  president  of  manufacturing  corporation  purchased 
under  another  name  gas  tips  which  he  invented  ana  the  corpora- 
ilon  manufactored  and  sold  them  at  a  profit  the  corporation  was 
entitled  to  the  profits. 
160  U.  S.  438-^51.  40  L.  485.  SOUTHERN  PAC.  CO.  v.  POOL. 

Syl.  1  (XII,  808).    Negligence  as  question  of  law. 

Approved  in  Whltcomb  v.  McNulty,  105  Fed.  865,  holding  en- 
gineer, who  went  under  his  engine  to  make  repairs,  knowing  that 
another  engine  would  soon  back  into  his  engine  and  move  It, 
was  guilty  of  contributory  negligence;  Nelson  v.  New  Orleans,  etc.  R. 
It.  Co.,  100  Fed.  T3T,  holding  question  of  negligence  Is  one  for  court 
only  when  all  reasonable  men  must  draw  same  conclusion;  West- 
ern Gas.  Couot.  Co.  V.  Danner.  97  Fed.  689,  holding  question  whether 
person  injured  received  warning  Is  for  Jury. 

SyL  2  (XII,  808).    Imputable  negligence. 

Approved  in  Lauterer  v.  Manhattan  By.,  128  Fed.  645.  holding 
person  attempting  to  Iraard  moving  train  assumes  risk  of  Injury 
therefrom;  Marquardt  v.  Ball  Engine  Co.,  122  Fed.  377,  holding 
proof  was  insuSclent  to  show  tbat  engine  wlilcb  caused  deatta 
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of  platntUTB  Intestate  was  dangerous  so  as  to  render  defendant 
liable;  Wbltcomb  t.  M'Noltr,  106  Fed.  SSS,  holding  engineer,  wlio 
went  undK  bis  en^ne  to  make  repatrfl,  knowing  that  another 
train  would  soon  back  Into  his  engine  and  move  It,  was  gnllty 
of  contrJbntorT  negligence;  Barksdale  t.  Ballway,  SB  8.  C.  211, 
44  8.  H.  74S,  holding,  under  S.  C.  Const,  art  9,  f  15,  relating  to 
knowledge  of  defective  machinery,  conductor  it  not  barred  of  right 
of  recovery  unless  be  would  have  regarded  cars  dangerous  tf  he 
had  exercised  ordinary  prudence. 

Distinguished  In  dlsBentlng  opinion  In  Wbltcomb  v.  U'Nulty, 
105  Fed.  867.  868,  majority  holding  engineer  who  went  'under 
his  engine  to  make  repairs,  knowing  that  another  train  would 
soon  back  Into  his  engine  and  move  It,  was  guilty  of  contributory 
negligence, 
leo  U.  S.  4C2-4G9,  40  L.  490,  ELDRIDQB  t.  TREZEVANT. 

8yl.  2  (XII,  809).    Easements  under  State  laws. 

Approved  in  Scranton  v,  Wheeler,  179  U.  8.  157,  46  L.  135,  21 
Sup.  Ct.  54,  holding  control  of  all  navigable  water  Is  under  United 
States,  although  shore  and  submerged  land  are  owned  by  States 
and  Individuals 

Syl.  4  (XII,  809).    Servitude  on  lands  Imposed  by  State. 

Approved  In  Scranton  v.  Wheeler,  179  D.  S.  179,  182,  45  L.  143, 
144,  21  Sup.  Ct  63,  holding  legal  Incidents  of  land  abutting  on 
navigable  streams  are  declared  by  State  wherein  land  is  situated. 
160  D.  8.  469-493,  40  L.  499,  DAVIS  T.  UNITED  STATES. 

87L  1  (XII,  809).    Burden  of  proving  criminal  capacity. 

Approved  In  Hotema  v.  United  States,  186  D.  8.  418,  420,  46  I112S!ti, 
22  Sup.  Ct  807,  holding  charge  on  trial  for  murder  that  recent  use 
of  whisky  by  defendant  In  no  defense  Is  not  erroneous  where  conrt 
has  charged  that  there  must  be  a  willful  and  lntentlc»ial  killing. 
See  70  Am.  St  Bep.  92,  note. 

Syl.  2  (XII,  809).    Reasonable  doubt  of  capacity. 

Approved  In  German  v.  United  States,  120  Fed.  667,  bolding  In- 
struction which  requires  defendant  to  show  Insanity  by  prepon- 
derance of  evidence  Is  erroneous;  Iowa  v.  Thiele,  119  Iowa.  661, 
94  N.  W.  257,  holding  burden  is  on  accused  to  prove  Insanity  by 
preponderance  of  evidence;  State  r.  Peel,  23  Mont  374,  76  Am. 
St.  Kep.  541,  59  Pac.  176,  holding,  nnder  facts  of  the  case,  Instruc- 
tion as  to  mental  capacity  to  commit  crime  was  not  erroneous; 
State  V.  Greenleof.  71  N.  H.  614,  54  Atl.  43.  holding  In  order  to 
convict  of  murder  In  first  degree  State  must  show  malice  and 
deliberate  killing;  State  v.  Ballou,  20  B.  I.  612  (see  40  AtL  864), 
holding  burden  Is  on  defendant  to  prove  by  preponderance  of  evi- 
dence that  homicide  was  committed  In  self-defense.  See  76  Am.  St 
Itep.  94,  notSb 
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160  n.  S.  493-496,  40  L.  SOS,  UNITED  STATES  T.  SAXWABD. 

Syl.  1  {XII,  810).    JuriBdlctlon  of  Circuit  Court. 

Approved  In  Weston  t.  Tiemey,  184  U.  8.  695,  606,  46  L.  703,  22 
Snp.  Ct  938,  and  United  States  t.  Sberldan,  119  Fed.  238.  botb 
reaffirming  rule;  Holt  v.  Indiana  Mfg.  Co.,  176  U.  S.  73,  44  L.  377, 
20  Sup.  Ct.  274,  holdlDg  salt  to  enjoin  State  taxes  as  illegal  be- 
cause levied  on  patent  rights  Is  not  within  Jurisdiction  of  Circuit 
Court  under  tJ.  S.  Iter.  StaL,  1  629,  cl.  9;  Purnell  v.  Pa^,  128  Fed. 
498,  boldlng,  under  U.  S.  Comp.  SUt  1901,  p.  508,  llmlUug  Juris- 
diction of  Circuit  Court  In  action  to  restrain  euforceinent  of  per- 
sonal State  tax,  court  has  no  jurisdiction  where  amount  ol  tax 
Is  $80;  Fooler  v.  United  States,  127  Fed.  520,  holding  U.  S.  Comp. 
Stat  1901,  p.  456,  confers  on  District  Court  Jurisdiction  of  action 
by  United  States  to  recover  mouer  fraudulently  obtained  In  pay- 
ment of  false  claim  for  a  pension;  United  States  t.  O'Brien,  1^ 
Fed.  448,  holding  suit  on  bond  of  contractor  for  public  work 
brought  In  name  of  United  States,  under  Comp.  Stat  1901,  p.  2523, 
cannot  be  maintained  In  Federal  court  In  any  district  other  than 
one  in  which  defendant  Is  Inhabitant;  Eachua  v.  Hartwell,  ll'J 
Fed.  564,.  holding  In  suit  to  enjoin  enforcement  of  street  assessment 
amount  In  controversy  for  purpose  of  determining  Federal  Juris- 
diction is  amount  of  assesament;  United  States  v.  Henderlong,  H)\i 
Fed.  4,  holding,  uuder  Judiciary  act  (25  Stat  433,  chap.  8GG),  re- 
lating to  Jurisdiction  of  Clrcnlt  Court  that  court  has  no  Jurisdic- 
tion of  action  brought  under  28  Slat  278,  to  recover  on  contract- 
or's bond  for  labor  on  public  building  where  amount  Involved  la 
less  than  92,000;  dissenting  opinion  In  Giles  v.  Harris,  189  U.  S. 
496,  23  Sup.  Ct.  644,  47  L.  916,  majority  holding  absence  of  aver- 
ment Id  bill  in  Circuit  Court  showing  that  Jurisdictional  amount 
was  Involved  it  not  available  In  Supreme  Court  where  Jurisdiction 
Is  raised  on  another  point 
100  U.  S.  409-014,  40  L.  510,  CHAPPELL  V.  UNITED  STATES. 

Syl.  2  (XII,  810).    Denying  petition  for  writ  of  error. 

Approved  In  Storl  v.  Massachusetts,  183  U.  S.  143,  46  L.  124. 
22  Sup.  Ct  74,  boldlng  writ  of  habeas  corpus  will  not  be  upheld 
as  writ  of  error  to  review  criminal  proceedings  in  State  court. 

Syl.  3  (XII,  810).     Review  of  all  rulings  — Certification. 

Approved  in  New  York,  N.  H.,  etc.,  R.  R.  Co.  v.  Weisberg,  191 
U.  S.  858,  following  rule;  Spencer  v.  Dnplan  Sllh  Co.,  191  U.  8. 
529.  holding  removal  from  State  to  Federal  court  for  diverse  cltl- 
senshlp  by  trustee  In  bankruptcy  makes  Judgment  of  Circuit  Court 
or  Appeals  final  under  bankruptcy  act,  |  23;  Arkansas  v.  Scbller- 
holz.  179  U.  8.  600,  4S  L.  337,  21  Sup.  Ct.  231,  holding  sufficient 
certification  of  question  of  Jurisdiction  by  Circuit  CJourt  to  Su- 
preme Cktnrt  IB  Dot  made  by  order  allowing  appeal  from  decision 
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tliat  agtfit  of  land  office  Is  entlUed  to  hla  discbarge  fiom  staerilC, 
and  stating  wbether  It  should  remand  btm  or  to  be  dealt  wltb  bj 
State  court;  Buntlngton  v.  Laldley,  176  IT.  S.  676.  44  L.  634,  20 
Sup.  Ct.  B29,  boldlng  In  wder  to  maintain  appellate  Jurisdiction 
of  Snpreme  Court  tbe  record  most  show  tbat  lower  coiut  sends 
up  single  question  of  Jurisdiction;  Lange  t.  Union  Psc.  R.  R.,  126 
Fed.  340,  boldtng  as  Congress  has  passed  Comp.  Stat  1901,  p.  69G, 
autborlzlng  amendments  to  pleadings  In  Federal  conrtB.  these  courts 
ore  not  governed  by  State  practice. 

Syl.  4  (XII,  810).    acTlewlng  entire  case  on  appeaL 

Approved  In  Davis,  etc.,  Mfg.  Go.  t.  Los  Angeles,  ISB  V.  B. 
216,  23  Sup.  Gt  499,  47  L.  780,  holding  appeal  lies  dlrecUr  to 
United  States  Supreme  Court  from  decree  of  Circuit  Court  dls- 
mleaing  bill,  t>ased  on  diversity  of  citizenship  and  alleged  uncon- 
■tltutlonal  municipal  ordinance. 

SyL  5  (KII.  811).    Bmlnent  domam  exercised  by  Congress. 

Approved  In  Postal  Tel.  Cable  Co.  v.  Soutbera  Ry.  Co..  122  Fed. 
162,  boldlng  constitutional  provision  governing  Federal  courts  ae- 
corlng  rigbt  to  Jury  trial  In  proceedings  to  condemn  land  does  not 
apply  to  proceedings  delegated  by  State. 

SyL  10  (XII,  811).    Proceedings  In  eminent  domain. 

Ap^voved  In  United  States  v.  Honolulu  Plantation  Co.,  122  Fed. 
586,  boldlng  In  proceedings  by  Uulted  States  to  condemn  land  m 
Hawaii  Issue  of  fact  Is  triable  by  Jury;  Newcomb  v.  Uockport. 
183  Mass.  78,  66  N.  E.  589,  holding,  under  Rev.  Laws,  chap.  Lf5, 
I  15,  Mass.,  town  could  not  be  compelled  to  furnish  transporta- 
tion to  Bcbotars  living  on  Island  oEf  tbe  coast  where  access  was 
Inconvenient. 

(XII,  810).     Miscellaneous. 

Cited  In  Victor  O.  Bloede  Co.  v.  Joseph  Bancroft  &  Sons  Co.,  'J8 
Fed.  186,  boldlng.  under  section  724,  Rev.  Stat  U.  S.,  and  20  Del. 
Laws,  p.  187,  court  Is  authorized  to  order  production  of  books  for 
Inspection  before  trial;  Reed  v.  Stanley,  DT  Fed.  524,  holding,  un- 
der act  March  3,  1891,  no  appeal  may  be  taken  to  Supreme  Court 
on  question  of  Jurisdiction  unless  trial  court  during  term  at  which 
Judgment  was  rendered  certifies  that  question  of  Jurisdiction  Is 
involved. 

160  U.  S.  514-630,  40  L.  515.  JACKSONVILLE,  ETC.,  RY.  v. 
HOOPER. 

Syl.  1  (XII,  811).     "  Hands  and  seals "  of  corporation. 

Approved  in  Mills  v.  Larrance.  186  111.  640,  58  N.  E.  221,  holding 
cross-bill  alleges  release  need  not  allege  consideration  wb»e  It  waf 
under  seaL 
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ByL  2  (Sit,  811).    Corponte  seal. 

AjntroveA  In  District  of  Columbia  v.  Camden  Iron  Works,  181 
n.  8.  460,  4S  L.  9S3,  21  Sup.  Ct  683,  bolding  omission  of  seal  of 
District  of  Columbia  from  contract  whicb  commissioners  exe- 
cuted for  corporation  wltb  their  signatures  and  seals  will  not 
Invalidate  contract 

87I.  6  <XII,  811).    Authority  of  corporation  officers. 

Approved  In  Bun  Printing  &  Publishing  Assn.  t.  Moore,  183  D. 
B.  650,  46  L.  S73,  22  Sup.  Ct.  244,  holding  chartering  of  yscht  for 
purpose  of  gathering  news  by  managing  editor  of  newspaper  Is 
within  his  [tower. 

8yl.  8  (XII,  812).    GorporatlonB  — Ultra  vires. 

Approved  In  Big  Creek,  etc.,  Iron  Co.  v.  American  Losn,  etc., 
Co.,  127  Fed.  634,  holding,  under  Tennessee  statute,  authorizing 
corporation  to  execute  mortgage  to  secure  money  borrowed,  mort- 
gage given  to  secure  bond  issued  In  payment  of  purchase  of  prop- 
erty la  valid;  Richmond  Gusno  Co.  v.  Farmers',  etc.,  Ginnery,  IIU 
Fed.  711,  holding  corporation  organized  to  manufacture  fertilizers 
has  no  power  to  engage  In  selling  fertilizers  made  by  others;  Jew- 
elers' Circular  Pub.  Co.  v.  Jacobs,  109  Fed-  509,  holding  corpora- 
tion authorized  to  publleb  Journal  devoted  to  Interests  In  Jewelry 
trade  may  publish  directory  of  Jewelry  trade;  State  t.  New  Or- 
leans Warehouse  Co..  109  La.  71,  33  So.  84,  holding  steamship 
company  has  authority  to  sell  or  let  Its  warehouses;  First  Nat. 
Bank  v.  American  Nat  Bank,  173  Mo.  160,  72  8.  W.  1061,  hold- 
ing, under  V.  8.  Comp.  Stat  1901,  p.  34SS,  prescribing  powers  of 
national  banks,  such  bank  has  no  power  to  bind  Itself  tbat  draft 
drawn  on  Its  customer  will  be  paid:  White  v.  Bank.  66  8.  C.  DOS, 
45  S.  B.  99,  holding  where  corporation  In  violation  of  Code  of 
Laws  1902,  i  1813,  subd.  "  e,"  providing  that  no  part  of  capital 
stock  shall  be  used  In  banking  operation,  purchased  sucb  stock  it 
Is  not  liable  to  creditors  of  bank  on  Its  Insolvency. 

Distinguished  In  State  v.  Southern  Pac,  62  La.  Ann.  1828,  28 
80.  375,  holding  railroad  corporation  la  not  authorized  to  license 
tmder  act  No.  101,  1886,  La„  for  storing  goods  recelvedL 

Syl.  11  (XII,  812).    Insarance  by  lessee. 

Approved  In  Falls  of  Keltle  SS.  Co.  r.  United  States,  etc.,  S3. 
Co.,  108  Fed.  418,  holding  clause  In  charter  of  vessel  tbat  she  should 
be  cleaned  and  painted  at  least  every  six  months  was  an  absolute 
engagement  for  breach  of  which  owner  was  liable. 

100  U.  S.  631-5^,  40  L.  625,  LAING  v.  RIGNEZ. 

SyL  1  (XII,  812).    Expert  tesUmony  of  foreign  Jurisdiction. 

Approved  In  Finney  v.  Guy,  189  U.  S.  343,  23  Sup.  Ct  661,  47 
L.  844,  holding  State  court  Is  not  concluded  as  to  proper  c 
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tlon  of  statute  of  another  State  br  admission  of  defendant;  Fish 
T.  Smltb,  73  Conn.  391,  47  AtL  716,  boldlng,  under  MlnnnesoU 
statute  where  creditors  may  bid  In  assets  of  corporation  to  eaUsf? 
tbetr  clalni  sncb  sale  was  conflrmed  b^  tbe  court  In  action  by 
receive  In  Connecticut  to  enforce  unpaid  subscriptions,  construc- 
tion of  Minnesota  court  was  conclnslve. 

SyL  2  (XII,  812).    Estoppel  against  collaterally  attacking  decree. 

Approved  In  TJnited  States  t.  Bishop,  12S  Fed.  1S3,  holding 
where  each  party  requests  peremptory  inatructions  tn  hla  favor  they 
are  estopped  from  claiming  that  any  question  should  have  been 
left  to  Jury;  King  v.  Smltb,  110  Fed.  97,  98,  holding  question 
whether  there  was  any  evidence  before  Circuit  Court,  may  be 
considered  on  writ  of  error.    See  04  Am.  SL  Rep.  B36,  note. 

SyL  3  (XII,  812).    Attacking  decree  collaterally. 

Approved  in  Mutual  Reserve^  etc.,  Assn.  v.  Phelps,  190  TT.  B. 
1S9,  23  Sup.  Ct  710,  47  L.  995,  holding  proceeding  cannot  t>e  re- 
moved to  Federal  court  where  State  court  has  decided  that  it  is 
merely  supplementary  to  continuation  of  action  passed  Into  lodg- 
ment; New  Orleans  v.  Fisher,  180  U.  8.  196,  45  L.  49Z,  21  Sup.  Ct. 
3fi2,  holding  Judgment  of  Circuit  Court  as  to  competency  of  plaln- 
UfTs  asslgnoM  to  sue  and  diversity  of  citizenship  cannot  be  col- 
laterally Impeached;  Phelps  v.  Mutual  Reserve,  etc.,  Assn.,  112 
Fed.  462,  holding  where  court  Has  acquired  Jurisdiction  over  action 
appointment  of  receiver  without  further  notice  cannot  be  col- 
laterally attacked;  affirmed  tn  190  U.  S.  159;  Rlgney  v.  Rlgney, 
62  N.  J.  Bq.  12,  49  Atl.  461,  holding  chancellor  may  entertain  ap- 
plication for  modification  of  alimony  decree,  although  decree  does 
not  reserve  the  right  to  the  parties. 

Syl.  4  (XII,  813).     Enforcing  decree  of  sister  State. 

Approved  tn  East  Building,  etc.,  Assn.  v.  Williamson,  189  D.  S. 
127.  23  Sup.  Ct  G29,  47  L.  740,  holding  decision  by  court  with  ref- 
erence to  effect  which  charter  and  by-laws  of  foreign  building 
and  loan  association  will  have  upon  absolute  promise  of  corporation 
to  mature  Its  shares  at  specified  time  does  not  Involve  D.  S. 
Const.,  art.  4,  S  1;  Lynde  t.  Lynde,  181  U.  S.  186,  43  L.  814.  21 
Sup.  Ct  556,  holding  where  husband  appeared  generally  to  peti- 
tion for  alimony  decree  awarding  alimony  Is  binding,  affirming 
Lynde  v.  Lynde,  162  N.  X.  414,  415,  416,  76  Am.  St  Rep.  335,  336. 
337,  66  N.  H.  9S2,  holding  where  original  decree  rendered  by 
court  of  another  State  and  void  as  against  ntmreaident  defendant 
for  want  of  Jurisdiction  Is  amended  so  as  to  Include  Judgment 
for  alimony,  general  appearance  In.  proceedings  to  amend  author- 
izes court  to  reader  final  decree  for  alimony;  American  Mut  Life 
Ins.  Co.  T.  Mason,  ISS  Ind.  21.  64  N.  E.  527,-  holding  where  tran- 
script shows  that  foreign  court  had  Judge,  clerk  and  seal  It  will 
be  presumed  to  be  court  of  record. 
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(XII,  S12).    MlscellaneoDB. 

Cited  In  Knnkel  t.  Brown,  90  Fed.  S96,  boldlng  exceptions  to  find- 
ings of  fact  present  questions  of  law  which  are  revlewaJile  In  ap- 
pellate court 

160  V.  S.  M&-653,  40  L.  S29,  JOHNSON  t.  UNITED  STATES. 

8f1.  3  (XII,  618}.    Jnilsdictlon  over  Indian  depreda.tlonB. 

ApproTcd  tn  Gontzen  v.  United  States,  179  D.  S.  192,  40  L.  149, 
21  Snp.  Gt  88,  holding  citizenship  of  claimant  at  time  of  Indian 
depredation  Is  necessar;  to  give  Conrt  of  Claims  jurisdiction. 

160  U.  S.  553-666.  40  L.  682,  CARVBE  ».  UNITED  STATES. 

Syl.  2  (XII,  813).     Beafflrmance  of  dying  declaration. 

See  86  Am.  St.  Rep.  647,  note. 
160  V.  B.  &&6-SS4,  40  L.  G3S,  MISSOURI  PAC.  RZ.  ▼.  FITZGERALD. 

Sjl.  8  (XII,  814).     State  decision  on  Independent  ground. 

Approved  In  Bernard  T.  People  of  Michigan,  184  U.  S.  697,  22 
Sup.  Ot.  940,  reafflrmiog  rnle. 

SyL  8  (XII,  814),    Beconstmctlon  of  order  of  removal. 

Approved  tn  Weldon  v.  Frltzlen,  128  Fed.  611,  holding  wbere  court 
haa  denied  right  of  removal  It  may  reconsider  motion  to  remove  at 
any  time  and  Is  not  bound  by  former  order. 

SyL  9  (XII,  814).    Reviewing  order  remanding  cause. 

Approved  In  Lyon  v.  Gombret,  189  U.  S.  508.  23  Sup.  Ct  853, 
47  L,  922,  reafflrmlns  rule;  German  Nat  Bank  v.  Speckert,  181  V. 
S.  408.  409,  45  L.  927,  21  Sup.  Ct  6S9,  690,  lioldlng  decision  of 
Circuit  Court  of  Appeals  reversing  decree  of  Circuit  Court  whicit 
denied  motion  to  remand  cause  to  State  court  Is  not  appealable 
to  Supreme  Court  under  act  Congress  March  3,  1881,  chap.  517; 
Pioneer  Savings,  etc.,  Co.  v.  Peck,  etc..  20  Tex.  Civ.  126,  49  S. 
W.  168,  holding  where  Federal  court  declines  to  assume  Jurisdiction 
of  case  commenced  In  State  court  appellant  cannot  comptaLn  of 
action  of  State  court  refusing  removal. 

Syl.  10  (XII,  814).     Reviewing  State  court's  decision. 

Approved  In  South  Carolina  v.  Virginia-Carolina,  etc.,  Co.,  117 
Fed.  732,  and  Pennsylvania  Cto.  v.  Leeman,  160  Ind.  18,  66  N.  E. 
49,  both  following  rule;  Southern  R.  X.  Co.  v.  Allison,  199  U.  S. 
331,  23  Sup.  Ct  715,  47  L.  1061,  holding  ruling  of  State  court  Is 
reviewable  In  United  States  Supreme  Court,  under  Comp.  Stat 
1901,  p.  575,  notwithstanding  order  of  removal;  Tellurlde  Power, 
etc..  Co.  V.  Rio  Grande,  etc.,  Ry.  Co.,  1S7  U.  S.  585,  23  Sup.  Ct 
184,  47  L.  313,  holding  Qndlngs  of  fact  on  question  of  local  law. 
under  U.  S.  Comp.  Slat  1901,  p.  1437,  are  not  reviewable  In  United 
States  Supreme  Court  on  writ  of  error;  Missouri,  etc.,  R.  R.  Co. 
V.  Missouri  B.  R.  Comrs.,  183  U.  S.  58,  40  L.  83,  22  Sup.  Ct  20, 
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holding  State  !■  not  real  party  plaintiff  so  as  to  preclude  removBi 
In  suit  by  railroad  comtolsBloners,  under  Mo.  Rev.  Stat.  1899,  1.1150, 
to  restrain  railroad  company  In  action  regarding  rates;  Coker  t. 
Monaghan  Mills,  110  Fed.  806.  holding  Circuit  Court  of  United'  States 
Is  not  aQthoriied  to  grant  an  Injunction  staying  proceedings  In 
State  conrt  because  petition  for  removal  iB  pending. 

160  C.  8.  584-B92,  40  L.  618,  DICKSON  t.  PATTERSON. 

SyL  2  pen,  816).    Lacbea  caused  by  defendant 

Approved  In  RIchardBoa  v.  Olivier,  105  Fed.  283,  holding  BQlt 
by  depositor  against  receiver  of  bank  to  recover  proceeds  of  fraud- 
ulent check  received  by  officer  of  bank  after  Insolveacy  U  not 
barred  by  laches  In  three  years. 
160  C.  8.  5»3-«24.    Not  cited. 
160  U.  S.  624-643,  40  L.  560,  NALLB  ▼.  YODNO. 

(XII,  816).    UlBCellaneone. 

Cited  In  Woodworth  v.  Northwestern  Uat  Life  Ins.  Co.,  183 
U.  8.  367,  46  L.  847,  22  Sup.  Ct  678,  holding  in  foreclosore  In  Cir- 
cuit Conrt  requirements  of  State  law  as  to  proceedings  should  be 
followed. 

160  U.  9.  613-846,  40  I*  666,  GREGORY  v.  VANCE. 

Syl.  2  (XII,  816).    Decree  la  ancillary  suit. 

Approved  In  Gableman  v.  Peoria,  etc.,  R.  R.  Co.,  ITS  U.  B.  3£i, 
45  L.  224,  21  Sup.  Ct  171,  holding  fact  that  appointment  of  receiver 
waa  by  Federal  court  does  not  make  all  actions  against  him  remov- 
able to  Federal  court 
160  U.  S.  646-654.    Not  dted. 
160  V.  S.  664-660,  40  L.  670,  UNITED  STATES  v.  THORNTON. 

Syl.  1  (XII,  817).    Pay  of  discharged  soldiers. 

Approved  In  United  States  v.  Sweet  189  n.  S.  472,  23  Sup.  Ct 
638,  17  L.  90?,  holding  construction  of  war  department  doiylng 
officer  discharged  at  hia  own  request  travel  pay  from  place  ta 
discharge  to  place  of  enrollment  allowed  by  Comp.  Stat  1901, 
p.  915,  is  not  erroneooe. 
160  U.  8.  660-668,  10  L.  673,  FIRST  NAT.  BANK  t.  ATERS. 

Syl.   1  (XII,  817).    Taxation  —  Discrimination  against  banks. 

Approved  in  Commercial  Nat  Bank  v.  Chambers,  182  U.  S.  660, 
4S  L.  1229.  21  Sup.  Ct  864,  affirming  21  Utah,  317,  61  Poc.  666, 
holding,  under  secUona  2,  3,  article  13,  Const,  subds.  6.  7,  |1  2506, 
2506.  and  2008.  Rev.  Stat  1898.  only  deductions  authwized  In  os- 
seasment  for  taxes  of  sharea  of  national  bank  are  from  value  of 
shares  of  value  of  real  estate  repreaented  by  the  Block;  Illinois 
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Nat  Bimk  t.  KlneeUa,  201  111.  3S,  66  N.  E.  339,  taoldlng,  onder 
U.  S.  CcHDp.  Stat  1901,  p.  3602,  relating  ta  oMeesment  of  national 
banks,  it  pereonalty  of  other  banks  was  taxed  at  Its  full  yalna- 
tlon  In  addition  to  taxation  on  real  estate,  shares  oC  national  bank 
mlgbt  be  taxed  in  same  manner;  Flrat  Nat  Bank  t.  Ttimer,  1S4 
Ind.  461,  67  N.  E.  112,  holdl&K,  under  section  S219,  Rev.  Stat  D. 
S.,  and  Btatatea  Indiana,  owners  of  shoree  In  national  t>ank  are 
not  entitled  to  deduct  from  assessed  Taluatlon  of  stock  tbeir  bona 
Qde  iDdebtedness;  Hnll  r.  Alexander,  68  Ohio  St  SI,  68  N.  E. 
043,  holding  action  by  county  treasurer  for  collection  of  taxes, 
under  |  2808  Rev.  Stat  1892,  must  be  for  delinquent  taxes  of  cur- 
rent year;  Cleveland  Trust  Go.  r.  Sander,  62  Ohio  St.  271,  68  N. 
B.  1037,  holding  right  granted  to  State  to  tax  shares  of  national 
bank  cannot  be  exercised  unless  equal  tax  Is  Imposed  upon  money 
in  bands  of  Indlrldual  citizens  of  State. 

160  U.  S.  668-686.  40  U  676,  UNITED  STATES  v.  QBTTYSBUBG 
BLBO.  Er. 

SyL  2  (XII,  817).     LeglslatlTe  declaration  of  pnbUe  use. 

Approved  in  Downes  t.  Bldwell,  182  U.  S.  289,  45  L.  1107,  21 
Sap.  Ot  787,  holding  Porto  Rico  by  treaty  of  cession  became  ter- 
ritory appurtenant  to,  but  not  a  part  of  the  United  States,  wltbln  , 
revenue  clauses  of  Constltntlon;  Ulmer  v.  Railroad  Co.,  98  Me.  692, 
ST  Atl.  1006,  holding  fact  that  railroad  company  bnllds  branch 
track  for  purpose  of  accommodating  private  business  Is  not  test 
whether  right  of  way  la  for  private  or  public  nse.  See  68  Am.  St 
Rep.  9SS,  936,  note. 

Syl.  4  (XII,  817).     Statutes  presumed  constitutional. 

Approved  In  Buttfleld  v.  Stranahan,  192  U.  S.  492,  24  Sup.  Ct 
364.  holding  U,  S.  Comp.  Stat  1901,  pp.  3,  194,  relating  to  importa- 
tion of  tea.  Is  not  unconstitutional. 


ByL  1  (XII,  818).    ConstructI<Hi  of  grant 

Approved  In  Sioux  City,  etc..  By.  Co.  v.  O'Brien  Co.,  118  Iowa, 
583,  92  N.  W.  868.  holding  in  action  to  recover  money  paid  to  re- 
6eem  land  from  tax  sale  on  beUef  that  plaintiff  owned  the  land 
he  cannot  avail  blmselt  of  Iowa  Code,  |  3449.  providing  for  time 
wltbln  which  actions  for  fraud  sball  be  brought 
lao  V.  B.  688-682.  Not  cited, 
VoL  m  — 42 
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lei  U.  S.  1-10,  40  L.  SOB,  CHEUICAL  NAT.  BANK  t.  HABTFORD 
DEPOSIT  CO. 

8yl.  1  (XII,  819).    IHBDlrencr  doea  not  end  corporate  existence. 

ApproTed  in  Anglo- American  Land  M.  ft  A.  Go.  t.  Cbesplre  Ftot. 
Inst,  124  Fed.  466,  holding  proceedlnga  nnder  New  Hampsblre 
statDte  for  winding  up  banking  corxtoratlon  do  not  diesolve  aame 
to  preclude  suit  against  It  In  Federal  conrt;  Jewett  t.  United 
States,  100  Fed.  838,  holding  Rer.  Stat.,  I  5209,  making  It  a  crime 
for  officer  or  agent  of  national  bank  to  misapply  Its  txmOa  applies 
to  bank  in  liquidation. 
161  U.  S.  10-29.  40  L.  599,  BDLKNAP  v.  SCHILD. 

Syt  2  <X1I,  819).    No  Injunction  against  government  without 

consult. 

I      Approved  in  DIckerson  v.  Sbeldon,  98  Fed.  622,  holding  selznre 

and  sale  of  Infringing  article  for  violation  of  customs  laws  gives 

purchaser  no  right  to  vend  same  without  liability  for  Infringement. 

Syl.  4  (XII,  820).    Government  cannot  be  sued  for  Infringement. 

Approved  In  Overholser  v.  National  Home  for  Disabled  Soldiers, 
88  Oblo  St  250,  67  N.  K.  490. 96  Am.  St.  Rep.  ,  holding  National 

Home  for  Disabled  Yolunteer  Soldiers,  a  Federal  corporation,  can- 
not be  sned  for  a  tort;  dissenting  opinion  In  Workman  v.  New  York, 
IT9  U.  S.  588.  45  L.  331,  21  Sup.  Ct  226.  majority  holding  city 
liable,  under  maritime  law,  for  negligence  of  Its  servants  in  charge 
of  flreboat  In  colliding  with  another  vessel. 

8yl.  6  (XII,  820).    Patentee  bas  no  title  to  Infringing  article. 

Approved  In  Dickerson  v.  Sheldon,  98  Fed.  623,  holding  seizure 
and  sale  of  Infringing  article  for  violation  of  customs  laws  gives 
purchaser  no  Immunity  from  liability  for  InfrmgemenL 

Syl.  7  (XII,  820).     No  Injunction  against  officer  as  such. 

Approved  In  Standard  Flreprooflng  Co.  v.  Toole.  122  Fed.  652, 
■  holding  members  of  State  capltol  commission  letting  contract,  for 
construction  of  capltol  cannot  be  held  for  Infringement  by  use 
of  patent  by  contractor;  International  Postal  Supply  Co.  v.  Bruce, 
114  Fed.  511.  513.  515.  516,  BUBtalning  plea  of  postmaster  fn  In- 
fringement suit  that  articles  In  question  were  installed  by  post-office 
deportment  and  operated  by  Its  order. 

Distinguished  in  Salem  Mills  Co.  v.  Lord.  42  Or.  89,  93,  94,  IS, 
[COS] 
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1)9  Pac.  1037,  1038,  holding  public  officers  liable  for  dlTersion  of 
more  water  for  use  In  State  Institutions  tban  State  was  entitled  to. 

Syl.  8  {XII,  820).     Defendant  liable  for  own  profits  only. 

ApproTed  In  KlBSlnger-lBon  Co.  t.  Bradford  Beltmg  Co.,  123 
Fed.  93,  boldlng  defendants  buying  and  reselling  Infringing  articles 
are  liable  only  for  proBta  they  made,  not  tbose  of  their  vendor. 

(XII,  819).    Miscellaneous. 

Cited  In  Percy  Summer  Club  v.  Astle,  110  Fed.  490,  refusing  to 
set  aside  ex  parte  order  permitting  attorney-general,  representing 
the  State,  to  Intervene  In  suit  to  restrain  trespassers. 
161  D.  S.  2&-«l,  40  L.  606,  ROSEN  v.  UNITED  STATES. 

Syl.  3  (XII,  820).  "  Unlawfully,  willfully,  and  knowingly"  Import 
knowledge. 

Approved  In  State  v.  De  Paoli,  24  Wash.  73,  63  Pac.  1102,  sus- 
taining Indictment  for  selling  liquor  to  minor  without  averring 
knowledge  of  minority. 

Distinguished  In  United  States  v.  CUfTord,  104  Fed.  298,  holding 
fatally  defective  indictment,  under  Rev.  Stat.,  $  3893,  charging  de- 
fendant witb  depositing  paper  containing  nonmailable  matter  with- 
out averring  knowledge  of  such  matter. 

SyL  S  (XII,  821).    Obscene  matter  needs  no  detailed  description. 

Approved  in  Tubbe  \.  United  States,  105  Fed.  60,  61,  sustaining 
Indictment  omitting  to  set  out  obscene  letter  alleging  contents  as 
too  obscene  to  be  spread  upon  record. 

Syl.  8  (XII,  S21).    Decoy  letter  Is  no  defense. 

See  "ra  Am.  St.  Rep.  701.  note. 

Syl.  9  (XII,  821).     Whetber  matter  Is  obscene  for  Jury. 

Approved  In  State  v.  McKee,  73  Conn.  33,  46  AtL  416,  boldlng 
questloa  whether  defendant  sold  paper  prohibited  by  statute  was 
one  of  fact  for  Jury. 
161  U.  B.  52-57.  40  L.  613,  IN  RE  EMBLEN. 

Syl.  2  (XII.  821).    Equity  relieves  against  fraudulent  patent 

Approved  In  Emblen  t.  Lincoln  Land  Co.,  184  U.  S^  664.  46  h. 
738,  22  Sup.  Ct.  524,  holding  contestant  of  pre-emption  entry  who 
has  neither  made  an  entry  nor  perfected  right  to  do  so  cannot 
complain  of  act  1894.  confirming  original  entryman's  claim. 

Distinguished  In  Bockfinger  v,  Foster,  190  V.  S.  124,  23  Sup.  Ct. 
S39,  47  L.  978,  holding  homestead  claimant  cannot  maintain  suit 
agnlnst  Oklahoma  town  site  trustees  to  divest  them  of  title  held 
under  act  1890. 

Syl.  3  (XII.  821).    Patent  set  aside  by  Judicial  proceedings. 

Approved  In  Bradley  v.  Dells  L.  Co.,  105  Wis.  251,  81  N.  W.  306, 
holdlug  plaintiff  relying  on  patent  obtnlned  from  one  certified  by 
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161  n.  8.  fiT-flC,  40  L.  616,  HABKISON  v.  PORTLAOB. 
8yl.  1  (XII,  821).    Courts  cumot  liuert  or  diarecard  words. 
Approved  In  Union  SellliiR  Co.  r.  Jodcb,  128  Fed.  675,  holdlnf 

"  quality  guaranteed,"  In  contract  for  binder  twine,  la  warranty  of 

reasooable  fitness  and  parol  evidence  of  prior  negotiatlona  la  la- 

admlaelble  thereon. 

161  U.  8.  66-72.    Not  cited. 

161  D.  8.  72-at,  40  L.  622,  BALL  t.  HALSELL. 

S7l-  S  pen,  822).    Act  1891  limiting  attome^'B  fees  Is  ralld. 

Approved  In  Muller  v,  Kelly,  116  Fed.  H6,  austalnlng  contract  by 
attorney  for  contingent  fee  when  same  was  not  cbampertoue;  Lyncb 
T.  bollard,  26  Tes.  Cly.  104,  100,  62  8.  W.  946.  947,  holding  TOld, 
under  act  Uarch  3,  1891,  providing  that  court  should  Ox  feea, 
agreement  to  allow  attorney  certain  per  cent  of  recovery. 

DlBUnguIahed  In  Thayer  v.  Pressey,  17S  Mass.  23S,  G6  N.  B.  7, 
holding  Rsslgnment  of  claim  against  United  States  tor  Infringement 
of  patent,  after  claim  has  been  recognized  by  government,  la  ralld 
between  parties. 
161  U.  B.  86-90.    Not  cited. 
161  V.  6.  91-95,  40  L.  628,  UNION  PAO.  BT.  v.  OALLAOHAN. 

Sy].  2  (XII,  823).  Introducing  further  evidence  waives  objection 
to  charge. 

Approved  In  Fulkerson  r.  Cblsna  MIo.,  etc.  Imp.  Oo.,  122  Fed. 
784,  holding  exception  of  defendants  to  order  overruling  motliKi 
(or  nonsuit  waived  by  further  Introduction  of  evidence. 

Syl.  3  (XII,  823).    General  exception  to  Instructions  Insufficient 

Approved  In  Columbus  C<«Bt  Co.  t.  Crane  Co.,  101  Fed.  S8,  hold- 
ing rnle  10  of  Qrcult  Court  of  Appeals  of  seventh  circuit  requires 
party  excepting  to  state  proposition  excepted  to,  and  instruction  em- 
bodying It 

Syl.  4  (XII.  823).    General  exertion  to  refusal  to  cbarg& 

Approved  in  Cass  County  v.  Gibson,  107  Fed.  366.  holding  insaffl- 
ent  general  exception  to  court's  refuaal  to  give  instructions,  some  ol 
wbleh  were  unsound. 

161  D.  8.  96-101,  40  L.  630,  FISHBECK  Y.  WBSTERN  UNION 
TEL.  CO. 

SyL  1  (XII,  823).    Circuit  Court  enjoining  county  taxes. 

Approved  In  Douglas  Co.  v.  Stone.  191  U.  8.  667,  24  8up.  Gt  813, 
reaffirming  rule;  Holt  v,  Indiana  Mfg.  Co.,  176  U.  S.  73,  44  L.  377, 


l,zcJbyC(>OgIC 


«a  Notes  OD  D.  8.  Reporta.        181  U.  &  101-llB 

20  Sup.  Ct  274,  holding,  imder  &ct  18SS,  |  1,  Clrcnlt  Conrt  has  no 
JnrlBdlctlim  of  suit  to  restrain  collection  of  taxes  under  f2,000; 
PuraeU  T.  Page,  128  Fed.  498,  boldlng,  under  act  1888,  Circuit  Oourt 
baa  no  Jurisdiction  of  ault  to  restrain  collection  of  personal  prop- 
erty tax  of  S80;  Coulter  t.  Fargo,  127  Fed.  913,  holding  Federal 
courts  without  jurisdiction  of  suit  to  restrain  enforcement  of  fran- 
chise tax  of  13,000  where  more  than  one-third  was  claimed  bj  State; 
Coulter  T.  Weir.  127  Fed.  908.  boldlng  blU  to  restrain  collection  of 
franchise  tax  not  matntalnable  where  State  board  had  Talued 
franchise  and  auditor  bad  glren  final  notice  before  suit;  M'Kee  ▼> 
Chautauqua  Assemblj,  124  Fed.  809,  sustaining  Jurisdiction  of  bill 
of  leaseholder  of  nonstoclE  corporation  to  restrain  Illegal  actlMi  of 
corporation  which  may  result  In  loss  of  property  exceeding  Jnrla- 
dlctlonal  amount;  UcDanlel  t.  Traylor,  123  Fed.  389,  holding  Clrcnlt 
Court  has  no  Jnrlsdlctlon  of  suit  by  heirs  to  set  aside  a  number  of 
Judgments  of  different  defendants  against  the  estate,  eocb  for  lesa 
tban  $2,000;  Eachus  t.  HartweU,  112  Fed.  E>e4,  dismissing  bUI  to 
restrain  collection  of  street  assessments  amoudtlng  to  leas  tban 
f2,000;  Douglas  Go.  y.  Stone,  110  Fed.  SIS,  holding  Circuit  Court 
bas  no  Jurisdiction  of  suit  to  restrain  collection  of  taxes  to  amount 
of  tl,600  assessed  on  realty  under  Virginia  laws;  dissenting  (qrinlon 
In  Giles  T.  Harris,  189  U.  3.  496,  23  Snp.  Ct.  644,  47  L.  916,  majority 
boldlng  absence  of  arerments  showing  Jurisdictional  amount  In  dis- 
pute not  aTallable  on  appeal  to  Supreme  Oonrt  wbere  omissions 
not  objected  to. 

Dlsdognlsbed  In  Illinois  Gent  R.  R.  Co.  t.  Adams,  ISO  TI.  S.  SO,  4B 
L.  414,  21  Sup.  Ct  256,  holding  Clrcnlt  Court  has  jurisdiction  of 
salt  for  Injunction  against  taxes  above  Jurisdictional  amount  brought 
by  railroad  against  revenue  agent  representing  all  parties;  Iionls- 
Tllle,  etc,.  R.  R.  T.  Smith,  128  Fed.  4,  holding  amount  In  contro- 
versy In  suit  by  railroad  company  against  several  landowners  to 
enjoin  interference  with  right  of  way  is  Ta.lne  of  tbe  easement; 
Southern  Exp.  Go.  v.  Mayor,  etc.,  of  Ensley,  116  Fed.  TOO,  boldlng 
Circuit  Court  baa  jurisdiction  of  suit  by  lnt»«tate  expresa  com- 
pany to  restrain  enforcement  of  invalid  license  ordinance  whete 
value  of  tigbt  to  operate  exceeds  {2,000. 

161  U.  S.  101-103.  40  L.  632,  NEW  ORLEANS  FLOUR  INSPECT- 
ORS T.  GLOVER. 

SyL  1  (XII,  823).  Appeal  dismissed  where  advene  statute  re- 
pealed. 

Approved  In  DInsmore  T.  Southern  Express  Go.,  183  U.  8.  120,  46 
L.  113,  22  Sup.  Ct  47,  affirming  dismissal  of  suit  of  express  company 
to  restrain  collection  of  stamp  tax  on  bill  of  lading  under  act  1898 
where  act  1901  exempted  express  companies  therefrom. 
161  U.  S.  104-llfi.    Not  cited. 
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161  U.  S.  116-133,  40  L.  638.  CABBr  T.  HOnSTON,  ETC.,  BY. 

87L  2  (XII,  824).    AnclUarr  decision  coaflaed  b7  main  decree. 

Approved  In  Gablemftn  t.  Peorlai  etc.,  E.  B.  Co..  179  U.  8.  84a, 
40  L.  224,  21  Sup.  Ct  174,  holding  appointment  of  receiver  b7 
Federal  court  nnder  its  general  eqnlty  power  does  not  make  all 
actions  against  blm  actions  arising  under  Federal  laws;  Bocbester 
Germ.  Ins.  Co.  t.  Schmidt,  126  Fed.  1003,  holding  bill  In  Federal 
conrt  to  restrain  suits  against  several  Insurers  Involving  same 
defenses,  and  to  adjust  llabllltlea,  la  ancillary  and  not  dependent 
upon  cltiEenshlp;  Everett  v.  Independent  School  Dlat.,  102  Fed.  530. 
holding  where  Federal  court  has  Jurisdiction  of  subject-matter  and 
parties  It  may  take  JurlsdlcttoD  of  all  ancillary  bills  regardless  of 
citizenship. 

<XII,  824).    MlBcellaneone. 

Cited  In  HHidryx  v.  Perkins,  114  Fed.  808,  holding  bill  to  Impeacb 
prior  decree  for  frand  Is  original  and  decree  entered  thereon  Is  Bnal 
and  appealable. 

161  U.  S.  134-149^  40  U  6«i,  BANK  OF  COMMKRCB  v,  TBN- 


8yl.  5  (XII,  824).    Tax  on  sbares  does  not  exempt  surplus. 

Approved  In  Dnlon.  etc..  Bank  v.  Memphis,  111  Fed.  574,  hold- 
ing provision  In  Tennessee  bank  charter  for  annual  tax  on  each 
sbare  of  stock  In  lieu  of  all  other  taxes  does  not  exempt  bank  from 
ad  valorem  tax  on  capital. 

Syl.  6  (XII,  825).    Exemption  cannot  be  Implied. 

Approved  In  Theological  Seminary  v.  Illinolt,  188  D.  S.  672,  23 
Sup.  CL  387,  47  L.  648,  affirming  Illinois  decision  that  charter  ex- 
emption of  property  of  whatever  kind  belonging  to  a  theological 
seminary  does  not  Include  property  held  as  Investment;  Wells  v. 
Mayor  and  Alderman,  etc..  181  U.  8.  640.  45  L.  991.  21  Sup.  CL  700. 
holding  no  contract  of  exemption  of  lots  made  out  from  ordinance; 
providing  for  ground  rent  but  silent  as  to  taxes,  and  deed  providing 
that  lots  should  bear  common  assesaments;  dissenting  opinion  in 
Citizens'  Bank  v.  Parker,  192  TJ.  S.  87,  91.  24  Sup.  Ct'l87.  188. 
majority  holding  charter  exemption  of  capital  of  bank  Includes 
exemption  from  tax  for  carrying  on  banking  business. 

Syl.  7  (XII,  82S).    Capital  stock  and  sbares  separately  taxable. 

Approved  In  Dulon  &  Planters'  Bank  v.  Memphis,  ISU  U.  8.  74, 
23  Sup.  Ct.  606,  47  L.  715,  holding  Judgment  of  State  court  sus- 
taining exemption  of  capital  stock  of  bank  which  is  res  Judicata 
In  State  only  as  to  particular  taxes  has  same  force  In  Federal  court; 
Illinois  Nat  Bank  v.  Klnsella,  201  IIL  43,  44,  66  N.  B.  341,  342, 
holding  assessment  of  shares  of  stock  of  bank  In  bands  of  boldmv 
and  also  real  estate  of  bank  Is  not  double  taxation. 
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(XII,  821).    MlBcellaneooB. 

Cited  in  Winters  t.  Drake,  102  Fed.  MS,  holding  plalutllT  cannot 
prevent  removal  of  suit  hy  omitting  to  state  tbat  defendant  recover 
was  appointed  by  Federal  court. 
161  U.  B.  149-161.  40  L.  650.  SHELBY  00.  T.  UNION,  ETC.,  BANK. 

SrL  2  (XII,  82S).    Percent^e  tax  no  exemption  of  capital. 

Approved  In  Union,  etc.,  Bank  v.  Memphia,  111  Fed.  D6a,  587, 
674,  holding  Tennessee  bank  cbarter  proTlsIone  Tor  annual  tax 
on  shares  of  stock  In  Hen  of  all  other  taxes  does  not  exempt  bank 
Irom  ad  valorem  tax  on  capltaL 

Syl.  3  (XII,  S25).    Capital  and  shares  are  distinct  properties. 

Approved  In  Union  Planters'  Bank  v.  Memphis,  ISO  U.  S.  74. 
23  Sup.  Ct  606,  47  L.  714,  holding  State  Judgment  snatalnlng  ex- 
emption or  bank's  capital  stock,  being  by  State  law  res  Judicata 
only  as  to  particular  taxes,  has  same  force  In  Federal  conrt 

161  U.  S.  161-173,  40  L.  656,  MBRCANTILH  BANE  T.  TENNBSSBB. 

Syl.  3  (XII.  826).    Reorganized  corporation  Is  new  corporation. 

Approved  in  Senn  v.  Levy.  Ill  Kj.  820,  63  S.  W.  778,  holding  cor- 
poration amending  charter,  imder  later  law  which  imposes  double 
liability  on  stockholders,  is  governed  by  such  law. 
161  U.  8.  174-1S6,  40  L  660.  FHCENIX  FIRE,  ETC.,  INS.  CO.  v. 
TENNESSEE. 

SyL  1  (XII,  626).  Exemption  not  included  in  "rights  and  privi- 
leges." 

Approved  In  Gulf  &  Ship  Island  R.  R.  Co.  v.  Hewes,  IBS  U.  H. 
71,  46  L.  89,  22  Sup.  Ct  28,  holding  subrogaUon  by  statute  of 
new  corporation  to  rights  and  privileges  of  old  corporation  does 
not  carry  tax  exemption. 

Syl,  2  (XII,  826).  Exemption  la  "  tmmonlty  "  rather  than  "  privi- 
lege." 

Approved  In  Bancroft  v.  Wicomico  County  Comrs.,  121  Fed.  S7U, 
880,  holding,  under  Oen.  Laws  Md..  art  23.  providing  tbat  new  ' 
corporations  shall  have  rights  and  *'  immunities "  of  old  corpora- 
Uon,  Immunity  from  taxation  la  included.    See  89  Am.  St.  Rep.  626. 
note. 

Syl.  3  (XII.  826).    Exemption  cannot  be  presumed. 

Approved  in  Senn  v.  Levy.  Ill  Ky.  320,  63  S.  W.  778,  holding 
corporation  amending  charter  pursuant  to  law  Imposing  double  lia- 
bility npon  stockholders  Is  subject  to  such  provision  as  a  new 
corporation  created  thereunder;  dissenting  opinion  In  Citizens'  Bank 
V.  Parker,  192  U.  8.  87,  24  Sup.  Ct  187,  majority  holding  charter 
exemption  of  capital  of  bank  Includes  exemption  from  license  tax 
tor  carrying  on  banking  business. 
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SyL  4  (Xn,  82Q.    Effect  of  former  decision  not  ITedenU  qneatloii. 

Approved  In  UdIod  ft  Planters'  Bank  t.  Memphis,  IBS  D.  8.  76^ 
.  23  Bap.  CL  606,  47  L.  716,  holding  Federal  court  foUows  State 
decisions  w>  to  effect  of  State  decisions  as  res  adjndlcata;  Scbaefer 
T.  WcrUng,  188  U.  B.  S19,  23  Sup.  CL  400.  47  U  672,  holding  qnes- 
tlon  whether  municipality  by  refusing  to  hear  obJecUons  to  pub- 
lic Improvement  Is  estopped  to  collect  assessments  therefor  la 
State  question. 

Sjl.  6  (XII,  S2Q.    Suit  for  taxes  for  one  year  as  bar. 

Approved  In  Kansas  City,  etc..  Park  v.  Kansas,  174  Mo.  438,  74 
S.  W.  982,  holding  Judgment  exempting  corporate  property  for 
CKlaln  year  Is  res  Judicata  as  to  exemption  for  succeeding  years 
where  claimed  on  same  grounds. 

(XII,  826).    Miscellaneous. 

Cited  la  Werleln  v.  New  Orleans,  177  V.  B.  SSB,  44  L.  820,  2U 
Sup.  Ct  685,  holding  defendant's  answer,  claiming  protection  from 
suit  by  virtue  of  prior  State  Judgment  which  claim  was  denied,  pre- 
sents Federal  question. 
161  D.  S.  lSe~l»3.    Not  cited. 
161  U.  S.  199-198,  40  L.  667,  PLANTBKB'  INS.  CO.  v.  TBNNBSSEm 

Byl.  1  (XII,  827).  luterventng  constitutional  provision  ^events 
exemption. 

Approved  tn  Onlf  &  Ship  Island  R.  R.  Co.  v.  Hewes,  183  V.  8. 
71,  46  K  89,  22  Sup.  Ct  27,  holding  charts  of  new  corporadon 
succeeding  to  rights  of  old  corporation  which  enjoyed  tax  exemp- 
tion Is  subject  to  intervening  Constltntlon  taxing  all  corporations. 
181  U.  8.  198-208.    Not  cited. 
161  U.  S.  208-234,  40  L.  673.  AINSA  v.  tJNITBD  BTATEi 

Syl.  2  (XII,  827).    Mexican  grant  must  precede  cession. 

Distinguished  In  United  States  v.  Cannon,  184  D.  S.  B77,  46  U 
697,  22  Sup.  Ct.  G07,  holding  definite  location  and  possession  prior 
to  Gadsden  treaty  was  shown. 

Syl.  6  (XII,  828).    Quantity  governs  where  description  vague. 

Approved  In  Ainsa  v.  United  States,  184  U.  8.  64S,  646.  64&, 
46  li.  730,  731,  22  Sup.  Ct.  fi09,  510,  holding  where  Mexican  grant 
by  quantity  Is  laid  off  by  Mexican  government  In  Mexico  no 
claim  therefor  exists  agalnat  United  States;  BeloJ  Cattle  Co.  v. 
United  States,  184  U.  S.  637,  038,  46  L.  726,  22  Sop.  Ct  MH.  hold- 
ing Intention  to  convey  four  sltlos  of  land  where  such  amount  was 
valued  and  later  sold  la  controlling. 

(XII,  827).     Miscellaneous. 

Cited  In  United  States  v.  Elder,  177  U.  a  118,  44  U  696,  20 
Sup.    Ct    Ei42,    holding   grant,    under    colonization   regulatlonB    ot 
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1828,  should  be  erldmced  by  act  of  goremor  aneQnlToamy  con- 
verlng  land  intended  and  by  pnbllc  record  thereof. 

161  V.  6.  285-240,  40  L.  080,  DDBHAM  T.  SBYHOTJB. 
SrL  4  (XII,  828).    No  enforceable  proi>ert7  rU^t  btfore  patmL 
Approved  In  D.  U.  ateward  Mfg.  Go.  t.  Steward,  lOB  Tenn.  802, 

70  8.  W.  812,  holding  corporation  president  Inventing  gas  tips  and 

procuring  It  made  by  corporation  cannot  recover  royaltlei  for  tips 

made  before  patent  laened. 


DlBtlngulahed  In  Hutchinson  r.  Otis,  Wilcox,  etc.,  Oo„  123  Fed. 
10,  holding  act  1801,  creating  GIrcalt  Courts  of  Appeal,  doea  not 
authorize  appeal  to  Supreme  Court  from  Circuit  Court  of  Appeals 
revising  decision  of  Bankruptcy  Courta. 

(Xn,  828).    Miscellaneous. 

Olted  in  Duff  t.  BUdretb,  183  Mass.  443,  67  N.  B.  368,  holding 
petition  for  removal  averring  that  matter  In  controveray  exceeds 
<2,000  la  controlling. 

161  n.  B.  240-247.    Not  cited. 

161  n.  B.  247-^)6,  40  L.  6S8,  LYNCH  v.  MUBPHT. 

SyL  1  (XII,  829).    Decree  baaed  on  valid  conatructlTe  service. 
Approved  fn  Johnson  v.  Hunter,  127  Fed.  223,  upholding  Ark. 

Acts  1896,  No.  71,  p.  88,  authorizing  aale,  after  four  weeka'  pul>- 

llahed  notice,  of  lands  of  nouresldents  for  nonpayment  of  taxes. 

See  M  Am.  St.  Bep.  662,  not& 

161  D.  S.  ai0^276.  40  L.  691,  HAMILTON  v.  BROWN. 

SfL  1  (XII,  S2S).    Judgment  of  escheat  binds  Interested  pardea 

Approved  In  Young  t.  State,  36  Or.  424,  60  Pac.  814,  holding, 
under  Oregon  statute,  providing  that  plaintiff  where  successful  in 
recovering  escheated  property  shall  not  recov^  costs,  deduction  of 
State's  costs  In  defending  suits  was  proper.  See  notes,  S7  Am. 
St.  Rep.  365,  367,  36a 

DlstlngnlBbed  In  State  v.  O'Day,  41  Or.  605.  60  Pac.  646,  hold- 
ing Circuit  Court  has  no  authority  to  order  those  whom  County 
Court  haa  adjudged  heirs  to  turn  over  asseta  to  receiver  In  escheat 
proceedings. 

SyL  4  (XII,  829).    Bscheat  proceedings  on  due  notice  valid. 

Approved  In  Johnaon  v.  Hunter,  127  Fed.  223,  upholding  Ark. 
Acts  1896,  No.  71,  p.  88,  authorizing  sale,  after  four  weeks'  pub- 
lished notice,  of  lands  of  nonresidents  for  nonpayment  of  taxes; 
Tyler  v.  Court  of  Registration.  ITS  Mass.  75,  56  N.  E.  813,  814,  816, 
upholding  Stat  1898,  chap.  662,  for  cutting  off  adverse  Interests  In 


IzcJbyCoOgIC 


LGl  U.  S.  275-315        Notes  on  U.  S.  Reports.  6G6 

land  of  unknown  claimants  bj  pabllshed  ootlce.    See  notes,  tfl 
Am.  St.  Rep.  359,  360,  361. 

Dlstlngulehed  tn  dtaaentlng  opinion  In  Tyler  r,  Oonrt  of  Begls- 
traUon,  175  Mass.  90,  97,  B8,  100,  6S  N,  S.  822,  823,  majorltj  up- 
tioldliiK  Stat  1898,  cbap.  562,  providing  for  cuttlnff  off  adv^-se  in- 
terests in  land  of  unknown  claimants  by  publlsbed  notice. 
161  U.  S.  276-290,  40  L.  700,  DAVIS  v.  ELUIRA  8AV.  BANE. 

Sfl.  1  (XII,  S29).    State  laws  cannot  control  national  b&nki. 

Approved  In  Baston  v.  Iowa,  188  U.  S.  237.  23  Sup.  Ct  283, 
47  L.  ^9.  holding  invalid  Iowa  Code,  {|  IS84,  1885,  so  far  as  pro- 
hibiting Insolvent  national  banks  from  receiving  deposits  and  pre- 
scribing punishment  for  officers  violating  same. 

(XII,  829).    Ulscellaneoue. 

Cited  In  New  York  County  Bank  v.  Masaey.  1%  D.  S.  146.  24 
Sup.  Ct  201.  holding  deposit  by  insolvents  subject  to  their  check 
IB  not  transfer  of  property  constituting  preference. 

161  U.  8.  291-297.    Not  cited. 

161  U.  S.  297-306.  40  L.  706,  MARKS  v.  UNITED  STATES. 

(XII.  S30).    Miscellaneous. 

Cited  in  Montoya  v.  United  States,  180  U.  S.  287,  4fi  L.  K24.  21 
Snp.  Ct  360,  holding  acts  of  Indians  of  general  bostUlty  toward 
settlers  requiring  military  force  to  subrogate  them  copttltute  state 
of  war. 

161  U.  S.  306-315,  40  L.  709.  DUELAND  V.  UNITED  STATES. 

Syl.  1  (XII,  830).    Indictment  may  omit  unknown  names. 

Approved  in  Fooler  v.  United  States,  127  Fed.  518,  holding  in- 
dictment for  counterfeiting  note  need  only  set  out  such  note  by 
Its  tenor;  MUby  v.  United  States,  120  Fed.  5,  euetalning  indict- 
ment, under  section  S480,  Rev.  Stat,  charging  use  of  mail  to  de- 
fraud by  inducing  addressee  of  letter  to  place  counterfeit  money 
In  circulation;  Hume  v.  United  States,  118  Fed.  696,  sustaining 
Indictment,  under  section  54S0,  Rev.  Stat.,  charging  scheme  to  de- 
fraud and  mailing  of  letters,  though  omitting  to  set  out  such  let- 
ters; Foereter  v.  United  States,  113  Fed.  862,  upholding  Indictment 
that  defendant  sold  liquors  "to  divers  Indians  to  grand  Jurors 
unknon'n.  Indians  of  Ponca  tribe  of  Indians;"  Larkln  v.  United 
States,  107  Fed.  699,  700.  bolding  Insufficient  Indictment  for  using 
malls  to  defraud,  alleging  scheme  to  defraud  individuals  without 
naming  them  or  explaining  omission;  Jewett  v.  United  States,  lOU 
Fed.  837.  sustaining  Indictment,  under  Rev.  Stat.,  i  5209,  charging 
that  defendant  did  unlawfully  and  willfully  misapply  assets  of 
national  bank  wltb  Intent  to  defraud  by  means  unknown  to  Jury. 
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DlBtlngulslied  ta  Mllbr  v.  United  States,  109  Fed.  6i2,  &13,  bold- 
ing  iDBuffldoit  Indictment,  under  Rev.  Stat.  I  M80,  charging  scbeme 
to  defrand  t>j  sending  letter  offering  counterfeit  money  tor  sale 
not  charging  Intent  not  to  send  money. 

S7I.  2  (XII,  830).    Evidence  to  support  conviction  presumed. 

Approved  In  Home  v.  United  SUtes,  118  Fed.  698,  holding  where 
all  evidence  ta  not  preserved  court  will  presume  that  persons  named 
did  devise  scbone  to  defraud. 

SyL  4  (XII,  831).    Promise  without  Intent  to  perform  Is  scheme. 

Approved  In  Eorman  v.  United  States,  116  Fed.  353,  holding 
plan  to  extort  money  by  threats  of  publishing  charges  against 
another  Is  "scheme  to  defraud,"  wtthfn  Rev.  Stat,  f  64S0. 

Distinguished  In  Kellogg  v.  United  States,  126  Fed.  32G,  holding 
In  Indictment,  under  Rev.  Stat,  i  5180,  no  allegation  of  intent 
to  convert  to  own  benefit  money  obtained  through  fraudulent  scheme 
is  required. 

(XII,  830).    MIsc^laneoQB. 

Cited  In  United  States  v.  Harris,  122  Fed.  553,  susUlning  indict- 
ment under  Rev.  Stat,  I  3803.  for  mailing  obsc^ie  letter,  setting 
out  such  letter  showing  address,  without  alleging  address  on  en- 
velope or  wrapper;  Foerster  v.  United  Slates,  116  Fed.  862,  hold- 
ing parol  evidence  always  admiselble  to  establish  defense  of  prior 
acquittal  or  conviction;  United  States  v.  Post  113  Fed.  864,  8S5, 
holding  Inaufflcient  Indictment,  under  section  5480,  Bev.  Stat,  alleg- 
ing scheme  to  defraud  by  Inducing  perwtus  to  send  money  for  treat- 
ment without  alleging  Intent  not  to  perform;  Tubbs  v.  United  States, 
105  Fed.  61,  sustaining  Indictment  charging  mailing  obscene  letter, 
alleging  same  to  be  too  obscene  to  be  spread  upon  records. 

ICl  U.  8.  316-333,  40  L.  712,  WASHINGTON  GAB  L.  Co.  T.  DIS- 
TRICT OF  COLUMBIA. 

SyL  2  (XII.  831).    Municipality  has  action  over  gas-box  damaKes. 

Approved  In  Boston  Woven  Hose,  etc..  Go.  v.  Kendall,  178  Mass. 
237,  59  N.  &.  658,  holding  plaintiff  paying  tor  damage  caused  by 
escape  of  naptha  vapor  from  engine  may  recover  over  from  defend- 
ant OD  whose  Judgment  he  relied. 

SyL  5  (XII,  831).    Judgment  binding  one  liable  over. 

Approved  In  American  Surety  Co.  v.  Ballman,  104  Fed.  63S, 
holding  dtscbarge  of  Judgment  by  surety  company  without  consent 
of  or  notice  to  indemnitors  who  had  defended  discharges  latter. 

Distinguished  In  Donald  v.  Guy,  127  Fed.  230,  holding  settlemrait 
by  vessel  of  claim  against  her  for  damage  of  collision  does  not 
preclude  ownera  from  recovering  from  negligent  pilot 
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lei  U.  S.  334-346,  40  L.  721,  SCHBOEDBR  r.  TOUNU. 

SyL  1  (XII,  831).    Iiuidequ&cy  or  price  may  ahow  fraad. 

Approved  In  Barston  v.  Beckett,  122  Fed.  14S,  holding  egulty  wUl 
entertain  blU  by  tielrs  to  redeem  from  lale  at  Inadequate  price  to 
*  attorney  for  Judgment  creditor. 

Dlatln^lahed  In  Nevada  Nickel  Syndicate  v.  National  Nickel  Co., 
103  Fed.  308,  holding  failure  to  give  pabllshed  notice  of  Judicial 
sale  as  prescribed  by  27  Stat  7S1  doea  not  render  sale  void. 

SyL  4  (XII,  832)    Estoppel  against  claiming  statutory  bar. 

Approved  In  Fields  r.  KUlon,  129  Ala.  S7S,  29  So.  79H,  holding 
mortgagee  agreeing  wltk  mortgagor  and  third  person  u  to  aale 
of  mortgaged  property,  assuring  latter  that  mortgage  shall  not 
"bother  him,"  is  estopped  thereby;  Wallace  v.  Dodd,  136  GaL 
211,  es  Pac.  693,  694,  boldlng  mortgagee  of  laud  tor  ¥2,000,  dis- 
claiming all  interest  In  nursery  stock  worth  112,000  subsequently 
placed  thereon,  cannot  claim  same  after  redemption  period  ex- 
pired; Benson  t.  Bunting,  127  Cal.  G37,  78  Am.  8t  Kep.  84,  DQ  Fac. 
902,  holding  where  all  parties  to  mortgage  erroneously  believed 
redemption  could  be  had  within  one  year  and  tender  was  refused 
plalntllTs  may  be  relieved  In  equity;  Turple  v.  Lowe,  158  Ind. 
323,  92  Am.  St  Rep.  31B,  62  N.  B.  487,  holding  agreement  aftep 
foreclosure  sale  to  extend  period  for  redemption  for  one  year  t> 
not  within  Statute  of  Frauds;  Holman  v.  Omaha  By.,  etc,  Co.,  117 
Iowa,  273,  90  N.  W.  834,  94  Am.  St  Bep.  294,  holding  railroad 
company  estopped  to  plead  statutory  bar  where  an  officer  negottat* 
.  Ing  with  Injured  person  assured  latter  that  statute  would  not 
t>e  relied  on.  See  notes,  ffii  Am.  St  Bep.  417,  420. 
161  U.  8.  346-3WS.  Not  cited. 
161  U.  S.  3B5-359,  40  L.  731,  SMITH  T.  McKAY. 

Syl.  1  (XII,  832).    OerUflcaUon  of  quesUon  of  JuilsdlctloiL 

Approved  In  Gllee  v.  Harris,  189  U.  S.  486,  23  Sup.  Ot  841,  « 
L.  912,  holding  certificate  of  Jurisdictional  question  cannot  limit 
Supreme  Court's  review  of  case  Involving  validity  of  State  Con- 
stitution; Mexican  Cent  Ry.  Co.  t.  Eckman,  187  D.  B.  432,  23  Sup. 
Ct.  212.  47  L.  247,  holding  where  case  Is  brought  to  Supreme  Court 
by  certificate  of  Jurisdiction,  under  section  S,  act  115)1,  question 
of  Jurisdiction  only  Is  open  for  review;  New  Orleans  t.  Bmshelmer, 
181  U.  S.  154,  45  L.  794,  21  Sup.  Ct  585,  holding  defendants  appeal 
from  Circuit  Court's  decision  eustalnlng  Its  Jurisdiction  will  be 
dismissed  where  court  Buatolned  t^lefendant's  demurrer  for  want 
ol  equity. 

DIatlDguIshed  in  O'Neal  v.  United  States,  190  U.  B.  87,  23  Sup. 
Ct.  777.  47  L.  946,  holding  Supreme  Court  cannot  review  Judgment 
ot  District  Court  punishing  for  contempt  on  writ  of  error  where 
Jurisdiction  was  not  denied  except  under  the  facts  aa  stated;  St 


ibyCoOgIc 


668  Notea  on  V.  B.  Beporta.         161  U.  S.  8S9-412 

LouIb  Cotton  Compress  Co.  t.  AmerlcaD  Cotton  Co.,  12S  Fed.  19H, 
200,  holding,  under  Circuit  Court  of  Appeals  act  18U1,  Snpreme 
Court  has  Jurisdiction  to  directly  rerlew  question  of  Circuit  Court 
Jurisdiction  resting  on  service  of  summoiia. 

Sri.  2  (XII,  832).  Jurisdiction  on  partlcQlar  facts  not  within  act 
18&L 

Approved  In  Elttanlog  Coal  Co.  t.  Zabrlskle.  176  tl.  S.  681,  44  L. 
637,  20  Sup.  CL  1025,  reafflrmtug  rule;  Louisville  Trust  Co.  t. 
BInott,  191  n.  S.  23S,  234,  235,  24  Sup.  Ot  122,  123,  holding  goes- 
tlou  whether  Circuit  Court  bas  authority  to  administer  trust  es- 
tate after  suit  brought  iu  State  court  of  concurrent  jDrisdictlon  is 
not  wlthfai  act  18&1;  Illinois  C.  Et.  B.  Co.  v.  Adams,  ISO  n.  S.  'dS, 
4S  L.  412,  21  Sup.  Ct  253,  holding  objection  that  plaintiff  In 
suit  tor  Injunction  against  taxea  has  not  complied  with  equity 
rule  94  Is  not  jurisdictional. 

SyL  8  (XI,  833).  Diverse  dtlsenshlp  givea  Circuit  Court  Jurisdic- 
tion. 

Approved  In  First  Nat  Bank  t.  Elug,  186  D.  S.  201,  46  L.  1127, 
22  Sup.  Ct  900,  holding  no  direct  appeal  from  Circuit  to  Supreme 
Court  lies,  under  act  1891,  where  Circuit  Court  had  and  exercised 
Jurisdiction  and  certified  no  Jurisdictional  question;  dlasentlng  opin- 
ion in  Giles  V.  Harris,  189  U.  S.  489,  23  Sup.  Ct  647,  47  L,  aiil, 
majority  holding  certificate  of  jurisdiction  cannot  limit  Supreme 
Court  to  review  of  Jurisdictional  question  where  case  Involves 
constitutionality  of  State  Constttntion. 
161  U.  S.  368-375,  40  L.  732,  OBAVBS  T.  SALINE  CO. 

(XII,  833).     Miscellaneous. 

Cited  In  Graves  v.  Saline  County,  104  Fed.  62.  holding,  nndn- 
IlUnolB  decisions.  Interest  is  not  recoverable  on  lut««st  coupons 
from  county  bonds  after  maturity  In  absence  of  agreement  therefor. 
161  D.  S.  87{t-397.    Not  dted. 
161  D.  B.  397-412,  40  L.  746,  HANSEN  v.  BOYD. 

SyL  2  (XII,  834).  Evidence  presumed  when  no  dlrecUoa  requested. 

Approved  In  Nashua  Savings  Bank  v.  Anglo-American  Co.,  189 
U.  S.  231,  23  Sup.  Ct  SI9,  47  L.  787,  holding  where  court  charged 
that  "  call "  had  been  proved  and  exceptions  did  not  state  all  facts 
In  evidence,  appellate  court  might  Infer  that  evidence  supported 
a  legal  call,  affirming  108  Fed.  766,  holding  where  record  does  not 
purport  to  contain  all  the  evidence  Question  whether  low^  court 
erred  In  refusing  to  direct  for  defendant  cannot  be  cousidH'ed; 
U'Cutcheon  v.  Hall  Capsule  Co.,  101  Fed.  548,  649,  holding  appel- 
late conrt  will  not  review  qneetlon  of  validity  of  contract  where 
question  was  submitted  to  Jury  without  objection  to  charge. 

DtstlngulBhed  In  dissenting  opinion  In  Nashua  Sav,  Bank  v. 
Anglo-American,  etc.,  Co.,  108  Fed.  767,  majority  holding  where 
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record  does  not  contain  all  tbe  evidence  question  of  error  In  direct- 
ing for  plaintiff  Instead  of  defendant  cannot  be  considered. 

B7L  S  (Xn,  834).    Betentlon  of  statement  no  ratification. 

Approved  In  Barrett  v.  Twin  City  Power  Co.,  118  Fed.  868,  ioW- 
Ing  failure  to  return  order  for  delivery  of  bonds  did  not  constitute 
estoppel  where  he  bad  previously  Insisted  upon  bonds  or  casb. 

SyL  7  (XII.  8341.    Remlttltnr  of  part  of  Judgment 

Approved  in  Cnnnlngham  v.  Underwood,  110  Fed.  806.  boldlng 
joint  Judgment  for  libel  will  not  be  reversed  for  erroneons  charge 
leading  to  Judgment  against  one  for  punltlre  damages  wbere  last 
Judgment  was  remitted  before  appeal. 
161  n.  S.  412-434,  40  L.  761.  UNITED  STATES  v.  STANFORD. 

Syl.  1  (XII,  834).     Stockholders  not  liable  on  subsidy  bonds. 

See  note,  76  Am.  St.  Rep.  120. 

(XII,  834).    Miscellaneous. 

Cited  In  Soutbern  P.  R.  R.  Co.  t.  United  States.  183  U.  S.  S27,  46 
L.  312,  22  Sup.  Ct.  1B7,  holding  each  of  two  railroads  claiming, 
under  contemporaneous  overlapping  grants,  takes  an  undivided  moi- 
ety of  lands  within  the  conQIcL 
181  V.  S.  434^-446,  40  L.  760.  EVANSVILLB  r.  DENNETT. 

Syl.  1  (XII,  S34).    Recitals  not  putting  purchaser  on  Inquiry. 

Approved  tn  Fairfield  v.  Rural  Independent  School  Dist.,  IIB 
Ped.  810,  841,  842,  boldlag  Innocent  purchaser  of  school  district 
bonds  reciting  compliance  with  authorizing  statute  is  not  charge- 
able with  notice  of  contents  of  resolution  mentioned  therein. 

Syl.  2  (XII,  834).    Municipality  estopped  to  deny  reKularity. 

Approved  In  Stanley  Co.  v.  Coler,  190  U.  S.  448,  23  Sup,  Ot  815, 
47  L.  1133,  holding  bona  fide  purchasers  may  rely  upon  recitals 
In  county  bonds  that  same  were  Issued  pursuant  to  State  law  in 
pnyment  for  stock  subscription.  afHrmlng  113  Fed.  706,  711;  Walte 
V.  Santa  Cruz,  184  II.  8.  317,  4G  U  504.  22  Sup.  Ct.  332.  holding 
recitals  In  refunding  bonds  that  they  are  such  and  are  issued  In 
conformity  with  State  statutes  estop  city  to  deny  validity  of  or- 
iRinal  Indebtedness:  WeUell  v.  City  of  Padncah,  117  Fed.  654, 
holding  recitals  by  officers  and  council  of  city  give  powers  from 
which  authority  to  determine  conditions  precedent  to  bond  issue 
may  be  inferred  to  bind  city;  Pierre  v.  Dunscomb.  106  Fed.  616. 
holding  certlBcate  on  face  of  municipal  bonds  Importing  Issuance 
for  valid  indebtedness  as  prescribed  estop  city  as  against  bona 
fide  purchaser;  Kent  v.  Dana.  100  Fed.  60,  63.  holding  municipal 
corporation  having  power  to  issue  refunding  bonds  cannot  deny 
truth  of  recitals  stating  that  such  bonds  compiled  with  the  law: 
Pickens  Tp.  v.  Post,  90  Fed.  CGI,  holding  recitals  in  municipal 
bonds  conclusive  In  favor  of  bona  fide  purchase  from  one  having 
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notice  ot  infirmities;  Miller  t.  Perris  Irr.  DlsL,  90  Fed.  146,  hold- 
ing Irrigation  diatrlct,  autborlzed  to  Issne  ttondg,  la  estopped  b; 
recital  by  directors  of  compliance  wltb  statute  to  assert  Irregu- 
larity In  lesne  and  disposal  tbereof;  Wesson  r.  Town  ol  Mt  Ver- 
non, 08  Fed.  SIO,  holding  township  estopped  by  recitals  to  deny 
legality  of  Indebtedness  for  which  refunding  bonds  were  Issned; 
State  T.  Wichita  Co.,  62  Kan.  602,  64  Pac.  47.  bidding  conut;  es- 
topped by  recitals  In  refunding  bonds  to  deny  that  the  debt  re- 
funded was  bonded  Indebtedness  represented  by  bonds  outstanding 
two  years. 

Distinguished  In  Peck  t.  Hempstead,  27  Tex.  CIt.  86,  87,  <a 
S.  W.  656.  %7,  holding  bonds  Issaed  by  mayor  and  secretary  set- 
ting forth  ordinance  which  bad  not  been  passed  are  void  and  unen- 
forceable, although  city  used  proceeds. 

Syl.  3  <XII,  835).    Fair  purchasers  need  not  verify  recitals. 

Approved  in  Defiance  v.  Schmidt,  123  Fed.  6,  7,  8,  holding  bona 
flde  pnrcbaser  may  rely  on  recitals  that  bonds  were  Issued  pursuant 
to  Oblo  laws  where  general  laws  anthoriied  such  Issue,  although 
special  act  was  invalid,  affirming  Schmidt  v.  DeHance,  117  Fed. 
706;  Beatrice  v.  Edmlnson,  117  Fed.  434,  holding  redUls  in  mu- 
nicipal bonds  estop  city  from  setting  up  that  the  proposition  sub- 
mitted to  voters  was  defective;  Ferris  liT.  Dlst.  v.  Thompson,  116 
Fed.  838,  holding  purchaser  bf  Irrigation  bonds  with  recitals  of 
legality,  from  president  of  Irrigation  district  may,  In  absence  of 
evidence  Impeaching  good  faith,  rely  on  such  recitals;  Keith  County 
V.  Citizens'  Bar.,  etc.,  Assn.,  116  Fed.  19.  holding  recital  Id  bonds 
misstating  proposition  in  pursuance  of  which  such  Donds  were 
to  be  Issued  cures  such  Irregularity  and  estops  county;  Kearney  v. 
Woodruff,  115  Fed,  02,  93,  holding  bona  flde  purchaser  of  bonds 
issued  In  aid  of  construction  of  Irrigation  ditch  may  rely  upon 
recitals  as  to  all  facts  not  shown  on  face;  Clapp  v.  Marlce  City,  111 
Fed.  107,  holding  village  estopped,  by  recitals  In  bonds  stating  full 
compliance  wltb  statute  and  ordinance,  to  deny  validity  of  indeht> 
edness:  Independent  School  Dlst.  v.  Rew,  111  Fed.  7,  holding  school 
district  empowered  to  Issue  negotiable  bonds  Is  estopped  by  recitals 
therein;  Board  of  Comrs.  Laiie  Co.  v,  Keene,  etc..  Bank,  100  Fed. 
610,  51S,  holding  where  county  bonds  might .  have  been  validly 
Issued,  In  action  thereon  they  are  presumed  valid;  Clapp  v.  Otoe 
County,  101  Fed.  481,  4S5,  holding  county  Is  estopped  by  recitals 
In  precinct  bonds  that  same  were  issued  for  purposes  of  and  pur- 
suant to  law  to  deny  regularity  of  election;  Hughes  County  v. 
Livingston,  104  Fed.  311,  315,  holding  autborlzed  recital  in  munici- 
pal bonds  of  Issuance  "  In  pursuance  of "  a  legislative  act  estops 
municipality  to  claim  nonexistence  of  fundal)1e  debt;  Lyon  County 
V.  Keene  Five-Cent  Sav.  Bank.  100  Fed.  ,140,  holding  county  re- 
funding bonds  Issued  under  le;;<slnt[ve  enactments  presumed  not  to 
have  increased  ludebiedness;  Geer  v.  Board  of  Comrs,,  97  Fed.  44!!, 
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holding  Goonty  estopped  by  recitals  to  deny  existence  or  Indcments 
)n  satisfaction  of  which  bonds  were  issued;  Grattan  Tp.  v.  Chilton, 
97  Fed.  148,  holding  recitals  bj  officers  antboriced  to  determine 
tbe  facts  tbat  bonds  w»e  issued  In  conformity  with  statnte  pre- 
clude Inquiry  into  pnformance  of  conditions  precedent;  Noel  Xonng 
Bond  &  Stock  Oo.  T.  Mitchell  County,  21  Tex.  Civ.  6W,  M  8.  W. 
289,  holding  levy  of  tax  by  commissioner's  court  to  pay  Interest 
on  bonds  Issued  by  county  Judge  pursuant  to  order  autborlclng 
nonlnterest  bearing  bonds  la  ratlflcatlon;  dissenting  opinion  In 
Santa. Crns  v.  Walte,  98  Fed.  398,  majwlty  holding  dty  not  es- 
topped to  deny  validity  of  bonds  by  recitals  of  officers  wbere  State 
law  required  notice  of  elections  to  set  forth  indebtedness  covered. 

Distinguished  In  Clarice  y.  Town  of  Northampt<m,  106  Fed.  313, 
holding  municipality  may  plead  lUegallty  of  bonds  where  petition  to 
county  Judge  omitted  words  of  statute  prerloDsly  determined  to  be 
JurlsdlctionaL 

Syl.  G  (XII,  SSS).    Purchaser  may  assume  compliance  with  law. 

Approred  in  Board  of  Comra.  of  Wilkes  County  t.  Coler,  llii 
Fed.  728,  boldlng  recital  that  municipal  bonds  were  Issued  under 
an  act  which  Is  Invalid  does  not  preclude  Inquiry  for  other  valid 
legislative  authority. 
161  V.  8.  446-461,  40  L.  709,  8WBARINQEN  v.  ttNITBD  STATES. 

SyL  2  (XII,  SSS).    "  Obscene,"  "  lewd  "  and  "  lascivious,"  defined. 

Approved  in  United  States  v.  Wroblenskl,  118  Fed.  49S,  heading 
private  letter  charging  writer's  mother  with  adultery  is  not  wlthm 
prohibition  of  Rev.  Stat.,  |  3803;  United  States  v.  Moore,  104  Fed. 
78,  boldlug  letter  questioning  the  chastity  of  the  Virgin  Mary  Is 
not  wiUiln  Bev.  Stat,  f  3893,  penalizing  mailing  of  "  obscene,  lewd 
or  lascivious  "  matter. 

Distinguished  in  United  SUtes  v.  CllfTord,  104  Fed.  2BB,  holding 
Insufflclent  on  demurrer  indictment  under  Bev.  Stat,  1  SS9S,  which 
does  not  allege  that  defendant  knew  papers  mailed  contained  non- 
mailable matter. 

(XII,  836).    Miscellaneous. 

Cited  in  Mlddleby  v.  Bffler,  118  Fed.  2B2,  holding  words  spoken 
In  presence  of  others  charging  plalntlfF  with  authorship  of  scur- 
rilous anonymous  letters  wblcb  was  claimed  to  be  State's  prison 
offense  charge  no  crime. 
161  U.  8.  461-468,  40  L.  786,  UNION  PAC.  ET.  v.  O'BRIBN. 

Syl.  3  (XII,  836).  Ballroad  must  provide  safe  materials. 
I  Approved  In  Choctaw.  Oklahoma,  etc..  K.  B.  (3o.  v.  HoUoway, 
191  U.  8.  338,  24  Sup.  Ct.  101,  holding  court  need  not  charge  that 
company  must  use  only  reasonable  care  to  fnrnlsh  safe  appllancea 
where  evidence  shows  such  care  has  not  been  taken;  Choctaw, 
Oklahoma,  etc.,  R.  B.  Co.  v.  Tennessee,  191  U.  S.  331,  332,  24  Sup. 
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Ct  101,  boldlns  parts  of  charge  wbtcb  do  not  correctly  limit  em- 
ployer's liability  for  failure  to  (nrnlsh  safe  appliances  do  not  war- 
rant reversal  wbere  cbarge  as  a  whole  Is  correct;  Choctaw,  Okla- 
boma,  etc,  R.  R.  Co.  v.  McDade,  191  IT.  S.  67,  21  Sup.  Ct  2S,  bold- 
Ing  maintenance  of  water  spoat  projecting  over  tracks  so  low  as 
to  strike  brakemen  on  passing  cars  Is  negligence  In  law,  affirming 
112  Fed.  8&1.  883;  Northern  Pac.  By.  t.  Perry,  lie  Fed.  812.  hold- 
ing evldeoce  tbat  water  spont  when  forced  np  after  nslng  would 
settle  down  again  warranted  conrt  in  refusing  to  take  case  from 
Jury;  Tbe  Horanmore,  113  Fed.  368,  dismissing  libel  by  longshore- 
man for  Injurlea  from  book  wWere  sncb  hook  was  reasonably  safe 
for  work  In  band;  Sankey  v.  Chicago,  etc,  Ry.  Co.,  118  Iowa,  44, 
81  N.  W.  822,  holding  question  of  defendant's  negligence  In  allow- 
ing Ice  to  accumulate  In  switchyards  was  properly  submitted 
to  Jury;  Faulkner  v.  Mammoth  Mln.  Co.,  23  Utah,  442,  66  Pac.  801, 
holding  employee  did  not  assume  risk  of  cave~ln  where  foreman 
assured  him  tbe  place  was  safe;  Mortsette  v.  Canadian  Pac.  R.  R. 
74  Vt  239.  fi2  AtL  S20.  holding  It  cannot  be  said,  as  matter  of  law. 
that  maintenance  of  switch  so  close  to  track  as  to  strike  brakeman 
Is  not  negligence. 

SyL  6  (XII,  836).    Refusing  Instruction  covered  by  cbarge. 

Approved  In  St  Louis  Cordage  Co.  t.  Ulller,  126  Fed.  COS,  hold- 
ing assumption  of  risk  and  contributory  negligence  are  distinct 


Byl.  7  {XII,  836).    Employee  may  rely  on  care. 

Approved  In  Hodges  v.  Kimball,  104  Fed.  762,  holding  company 
having  provided  adequate  rules  for  Inspection  of  cars  bas  done 
Its  duty  nnlesa  Inspection  shown  to  have  been  negligently  done. 

Syl.  S  (XII,  838).  Servant  does  not  assume  risk  of  master's 
negligence. 

Approved  In  Swensen  v.  Bender.  114  Fed.  7,  holding  employee  does 
not  assume  rlek  of  master's  negligence  In  Inadequately  timbering 
a  tnnnel  In  wblch  former  was  Injured;  AdomIS  v.  Columbia,  etc., 
Co.,  100  Mo.  A[v.  207,  73  S.  W.  323,  holding  question  of  assumption 
of  risk  where  iaezperlenced  bank  employee  was  Injured  by  new 
machine  la  for  the  Jury.  See  note,  7S  Am.  St  Rep.  601. 
161  n.  8.  459-474,  40  L.  771,  THE  DELAWARE. 

SyL  2  (XII,  836).    Code  1SS5  Inapplicable  to  pilotage  waters. 

Approved  In  Tbe  Albert  Dumois,  177  U.  S.  24C,  44  L.  ItH.  20  Sup. 
Ct  Ei9S,  holding  navigation  of  Mississippi  below  New  Orleans  gov- 
erned by  regulations  of  act  1864,  reproduced  In  Rev.  Stat,  |  423S. 

SyL  7  (XII,  836).    Preferred  steamer  Juetlfled  In  holding  course. 

Approved  In  The  Chicago,  125  Fed.  717,  718,  holding  privileged 
vessel  not  at  fault  for  failure  to  reverse  until  Immediately  before 
ToL  III  — 48 
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coIIIsIod;  The  Dorcheeter,  121  Fed.  893.  holding  privileged  Tesie) 
Dot  at  fault  for  rereralng  on  signal  from  other  showing  latter's 
Intent  to  maintain  conrBe;  The  Stratta  of  Dover,  120  Fed.  903,  904, 
holding  privileged  vessel  at  fanlt  for  reversing  without  signaling 
h^  Intetitltw  to  do  so;  The  AclUa,  120  Fed.  461,  holding  vessel  not 
at  fanlt  t<x  falling  to  reverse  sooner,  being  entitled  to  relj  npon 
othtT  vessel's  obedience  to  rules,  afilrming  106  Fed.  982;  The  Zampa, 
113  Fed.  M4,  holding  persistence  of  bnrdened  vessel  In  her  course 
Justified  privileged  vessel  In  changing  her  course. 

Distinguished  In  The  Ocean,  116  Fed.  231,  holding  failure  to  stop 
and  reverse  at  once,  under  articles  27  and  20,  when  algital  was 
heard,  constituted  negligence;  The  Columbian,  100  Fed.  l«3,  hold- 
ing variation  of  half  a  point  by  galling  vessel  Is  not  a  change  of 
course. 

Sfl.  S  (XII,  637).    Limited  liabllltf  act  Inapplicable  to  collisions. 

Approved  In  The  Southwark.  191  U.  S.  6,  24  Sup.  Ct  2,  holding 
furnishing  of  safe  refrigerator  for  cargo  of  dressed  beef  Is  part  of 
due  diligence  in  fumlghing  seaworthy  vessel  under  Harter  act; 
The  Oeorge  W.  Roby,  111  Fed.  617,  619,  620,  holding  section  3, 
Harter  act,  does  not  atFect  priority  of  claim  of  Innocent  cargo- 
owners  over  vessel-owner  against  fund  for  payment  of  collision 
damages,  affirming  In  re  Lakeland  Transp.  Co.,  103  Fed.  331,  332; 
The  Manitoba,  104  Fed.  151,  152,  holding  failure  to  properly  guard 
ports  during  loading  Is  failure  in  proper  stowage  within  flrat  section 
of  Harter  act;  Farr,  etc.,  Mfg.  Co.  v.  International  Nav.  Co.,  9» 
Fed.  637,  holding  Harter  act  did  not  modify  owner's  obligation  to 
furnish  a  seaworthy  ship. 
161  U.  S.  475-482.  40  L.  777.  UNITED  STATES  v.  ZUCKER. 

(XII,  837).    Ulacellaneous. 

Cited  in  The  Good  Templar,  97  Fed.  653,  holding  in  suit  under 
Rev.  Stat.,  i  4377,  for  forfeiture  of  vessel  for  carrying  smuggled 
goods,  government  need  only  offer  proof  beyond  reasonable  doubt 
161  U.  S.  483^99,  40  L.  780,  SPALDING  v.  VILAS. 

Syl.  4  (XII,  837).    Motive  immaterial  where  acts  are  authorized. 

Approved  in  Hoistman  v.  Adamson,  101  Mo.  App.  125.  126,  74 
8.  W.  399,  400,  holding  county  clerk  appointing  deputy  under  statute 
silent  as  to  removal  i^wer  may  remove  latter  at  pleasure  regardless 
of  contract  for  full  term. 
161  D.  8.  500-«)2,  40  L.  786,  MATTHEWS  v.  UNITED  STATES. 

Syl.  I  (XII,  837).  Difference  In  date  In  Indictment  and  DOtes 
Immaterial. 

Approved  In  State  t.  Perry,  117  Iowa,  466,  91  N.  W.  766,  hold- 
ing in  indictment  for  perjury  allegations  of  date  Is  not  material 
ingredient  of  crime. 
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161  n.  B.  S02-512,  40  Ix  787,  ORNELAS  T.  Binz. 

SyL  4  (Xllt  838).  Habeas  corpus  nnaTalllsg  wbere  magistrate 
competent. 

Approved  In  Wrtcbt  r.  Binkel.  190  V.  8.  B7,  2S  Bup.  Ct  784,  47  L. 
954,  holdlDg  oa  writ  of  babeaa  corpus  court  may  Inquire  into  Juris- 
diction of  committing  ma^strate;  Terlinden  t.  Ames,  184  U.  S. 
278,  46  L.  S41,  22  Sup.  Ct.  4S7,  bolding  question  of  existence  of  In- 
dictable offense  Is  for  commlBBloner  and  cannot  be  considered  on 
babeas  corpus;  In  re  Reiner,  122  Fed.  110.  holding  writ  of  habeas 
corpus  In  extradition  cases  cannot  perform  office  of  writ  of  error; 
United  States  t.  Qreen,  108  Fed.  819,  Holding  commissioner's  flod- 
iDg  ot  probable  cause  for  removal  of  accused  to  another  district 
cannot  be  questioned  on  application  for  order  of  rerooTal;  In  re 
Count  De  Toulouse  Lautrec,  102  Fed.  S79,  bolding  Unding  of  com- 
missioner In  extradition  proceeillnge,  where  be  bas  Jurisdiction  of 
accused.  Is  open  on  habeas  corpus  only  on  question  of  existence  of 
legal  evidence;  dissenting  opinion  In  People  t.  Hjatt,  172  N.  Y. 
207,  64  N.  B.  835,  02  Am.  St  Bep.  726,  majority  holding  one  accused 
of  crime  In  anotber  Stats  will  not  b«  surrendered  wbere  be  was 
not  m  demanding  State  when  crime  committed.  See  82  Am.  St. 
Rep.  726,  note. 

Syl.  S  (XII,  838).    OxtradlUble  offense  question  of  law  and  fact 

Approved  In  People  v.  Hyatt  172  N.  Y.  193,  64  N.  B.  830.  U2  Am. 
Bt  R^.  717,  holding  accused  will  not  be  surrendered  wbere  be  waa 
not  in  demanding  State  when  crime  was  committed. 

SyL  6  (XII,  838).    Commitment  final  unless  patpat)ly  erroneous. 

Approved  In  Terlinden  v.  Ames,  1S4  tl.  S.  2S0,  46  L.  Ml,  22  Sup. 
Ct.  488,  holding  evidence  on  question  of  an  Indictable  offense  is 
not  admissible  on  habeas  corpus  where  commissioner  bas  not  yet 
acted  thereon, 
lei  U.  S.  513-518,  40  L.  791,  DDSHANE  v.  BEDELL. 

SyL  2  (XII,  S38).    Assignee  need  not  accept  unprofitable  assets. 

Approved  In  Fleming  v.  Conrtenay,  98  Me.  411,  57  AtL  590,  bold- 
ing forbearance  of  assignee  to  claim  asset  for  twenty-two  years 
after  be  was  assignee  constitutes  election  not  to  take  same;  Lasater 
T.  National  Rank,  96  Tex.  34^  72  S.  W.  1058,  holding  wbere  bank- 
rupt's claim  arising  from  payment  of  nsurlous  Interest  Is  not  ad- 
ministered by  trustee  bankrupt  may  sue  upon  It 
161  V.  S.  619-544,  40  K  793,  GBER  v.  CONNECTICUT. 

SyL  1  (XII,  838).    State  may  control  common  property  In  game. 

Approved  tn  Oblo  Oil  Co.  v.  Indiana  (No.  1),  177  U.  S.  209.  44 
L.  739.  20  Sup.  Ct  584.  upholding  Ind.  Acts  1893,  p.  800,  prohibiting 
owners  to  allow  escape  of  gas  or  oil  from  wells  for  more  tban  two 
days;  In  re  Eberle,  98  Fed.  296,  upholding  statute  reqnlrlng  payment 
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of  license  fee  upon  nonresidents  for  prlTllege  of  huntlDg  within 
State;  Bx  parte  Keoneke,  136  CaL  S30,  89  Am.  St.  Rep.  179,  at 
Pac.  262,  upboldlag  section  626,  Cal.  Penal  Code,  problbitlng  every 
poiMn  from  bnylng  or  Belling  qnall;  Manufactarlns,  etc.,  Co.  t. 
Indiana,  etc..  Co.,  15S  ind.  471,  S7  N.  E.  616,  apbolding  Acts  1891, 
p.  89,  problbiting  oae  of  ortlQclal  meaoB  to  Increase  natural  flow 
of  gas  from  well;  State  y.  Snowman,  6i  He.  Ill,  46  Atl.  818,  np- 
boldlDK  Stat  1887,  cbap.  262,  requiring  regfetratlon  and  certifica- 
tion of  guides  bj  commissioner  of  inland  fisberles  and  game:  State 
T.  Dow.  70  N.  H.  287,  288.  289.  47  AtL  734,  npboldlng  Laws  1899, 
cbap.  22.  prohibiting  any  person  from  flablng  for  lake  or  speckled 
trout  with  Intent  to  sell  or  trade  flsb  so  caught;  Pajne  t.  Sheets. 
75  Vt  342,  65  AtL  6S9,  holding  person  having  right  to  bunt  or  tlsh 
on  land  of  anotber  maf  maintain  action  against  a  trespasser  tinder 
U.  8.  Stat.,  4626.    See  89  Am.  St  Rep.  ISO.  note. 

Distinguished  In  In  re  Davenport  102  Fed.  544,  holding  uncon- 
stitutional State  statute  problbltlag  traffic  in  game,  as  applied  to 
game  lawfully  killed  In  another  State;  In  re  Marshall,  102  Fed.  327, 
holding  unconstitutional  county  ordinance  making  It  a  misdemeanor 
to  use  any  sort  of  magazine  gun  to  kill  wild  birds;  People  v.  Buffalo 
Flab  Co.,  164  N.  Y.  105,  IH,  79  Am.  St  Rep.  629,  58  N.  B.  38.  41. 
holding  void,  so  far  as  applying  to  flsh  Imported  from  foreign 
country,  Iaws  1892,  chap.  488,  prohibiting  catching,  killing  or  pos- 
sessing flsh  out  of  season. 

Syl.  2  (XII,  839).  Statute  prohibiting  kllUug  tor  transportation 
valid. 

Approved  la  In  re  DelnlDger,  108  Fed.  623,  upholding  Oregon  law 
making  It  a  penal  offense  for  a  person  to  hare  In  possession  troui 
for  sale;  Kansas  City,  etc..  Ry.  v.  Board  of  R.  R.  Comrs..  106  Fed. 
366,  holding  Arkansaa  railroad  commission  bas  no  power  to  Ux 
frelgbt  rates  between  points  within  State  where  line  Ilea  largely 
within  Indian  Territory;  Smith  v.  State,  1S6  Ind.  614.  38  N.  B.  1045. 
upholding  Burns'  Rev.  Stat  IS94,  j  2209,  Imposing  flne  upon  any 
one  possessing  quails  out  of  season;  Weatheimer  v.  Welsman,  s 
Kan.  App.  78,  54  Pac  333.  upholding  Gen.  Stat  1889,  par.  2SS0, 
prohibiting  persons  from  taking  or  receiving  orders  for  Intoxicating 
liquors  except  from  persons  authorized  to  sril;  People  v.  Van  Peic, 
130  Mlcb.  625,  90  N.  W.  425,  holding  prosecution  under  section  2, 
act  No.  196,  Pub.  Acts  1893,  for  protection  of  game,  deprives  de- 
fendant of  no  constitutional  rights;  State  v.  Gallop,  120  N.  C. 
983,  984,  35  S.  E.  181,  182,  upholding  Laws  1897,  chap.  291,  making 
It  a  misdemeanor  for  any  person  to  Interfere  with  any  person 
gunning  or  flshing  on  Currituck  sound.  See  notes,  79  Am.  St  Rep. 
633;  78  Am.  St  Rep.  251. 

Distinguished  In  Manufacturing,  etc.,  Co.  v.  Indiana,  etc.,  Co., 
155  lad.  647,  08  N.  B.  707.  holding  unconstitutional  act  Uarch  U, 
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161  D.  S.  5*5-672,  40  L.  802.  ST.  LOUIS,  ETC.,  RI.  T.  JAMES. 

SjL  1  (XII,  830).    Corporadona  citiEsUB  or  State  creating  tbem. 

Approved  In  Walters  v.  Clilcago,  B.  &  Q.  By.  Co.,  186  D.  S. 
476,  46  L.  1266,  22  Bup.  Ct  941,  reafflrmlng  rule;  DebDam  v.  Sootb- 
eni,  etc.,  TeL  Co.,  126  N.  0.  845,  36  8.  E.  274,  bolding  foreign  cor- 
poration becoming  domeetfc  by  complylnK  frith  State  law  cannot 
remove  nonfederal  snft  hj  citizen  of  latter  State. 

Distlngulabed  In  dissenting  opinion  in  Calvert  t.  Railway  Co., 
64  8.  C.  ISO,  153,  155,  107,  161,  41  S.  E.  966,  968,  majority  holdluK 
foreign  corporation  becoming  domestic  by  complying  with  Sootb 
Carolina  laws  la  nonresident  for  Federal  Jurisdiction. 

Syl.  4  (XII,  839).    Presumption  of  citizenship  follows  corporation. 

Approved  in  Alabama,  etc.,  Mfg.  Co.  v.  Rlverdale  Cotton  Mills, 
127  Fed.  504,  bolding  State  of  Alabama  cannot  so  combine  cor- 
poration of  Alabama  with  one  of  same  name  In  Georgia  as  to  make 
It  a  citizen  of  Georgia  for  Federal  Jurisdiction;  Sidway  v.  Missouri 
Land,  etc.,  Co.,  101  Fed.  488,  bolding  equity  has  no  Jurisdiction  to 
appoint  receiver  tor  foreign  corporation  at  suit  of  resident  stock- 
bolder. 

Syl.  5  (XII,  839).    Corporation  filing  articles  gains  no  citizenship. 

Approved  in  Soutbern  By.  Co.  v.  Allison,  190  B.  S.  332,  339.  341. 
342.  23  Sup.  Ct  715.  717.  71S,  47  L.  1081,  1084,  bolding  foreign 
railroad  does  not  become  citizen  of  North  Carolina  for  Jurisdictional 
purposes  by  complying  with  law  for  becoming  domestic  roadi  Cal- 
vert T.  Southern  Ry.  Co.,  187  U.  S.  636,  23  Sup.  Ct.  844,  47  L.  343, 
affirming  64  8.  C.  143,  41  S.  B.  964,  holding  foreign  corporation 
becoming  doqiestlc  by  complying  with  South  Carolina  laws  is 
nonresident  of  the  State  for  Federal  Jurisdiction;  Goodwin  v.  New 
York.  N:  H.  &  H.  B.  R.  Co.,  124  Fed.  359.  387.  holding  Masaachusetts 
citizen  cannot  sue  In  Circuit  Court  for  Mossachusetts  a  corporation 
incorporated  in  Massacbusetts  and  Connecticut;  Seattle  Gas,  etc.. 
Electric  Co.  v.  Citizens'  Light,  etc.,  Power  Co.,  123  Fed.  594,  hold- 
ing New  Jersey  corporation,  being  without  charter  power  to  engage 
In  gag  business,  cannot  engage  In  such  business  In  another  State; 
Walters  v.  Chicago,  etc,  H.  H.  Co.,  104  Fed.  3T8.  379.  380,  holding 
Iowa  corporation  reincorporating  in  Xebraska  to  obtain  privilege 
In  latter  State  is  not  a  citizen  of  Nebraska  for  Federal  Jurisdiction; 
Wilson  v.  Railway  Co..  64  S.  C.  160,  108.  IGO,  36  S.  E.  702,  703, 
41  S.  E.  971.  holding  Virginia  corporation  becoming  domestic  by 
complying  with  South  Carolina  Acts  1896.  is  still  nonresident  for 
Federal  Jurisdiction.    See  85  Am.  St.  Rep.  919,  note. 

DlBtiDgulsbed  in  dissenting  opinion  In  Calvcft  t.  Baltway  Co., 
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61  8.  C.  IKS  ^  S.  E.  960,  majority  boldiog  foreign  corporation  be- 
coming domestic  by  complying  with  Sontb  Caroilna  laws  is  non- 
resident for  Federal  Jurisdiction. 

(XII,  839).    MlBcellaneouB. 

Cited  In  Goodwin  r.  Boston,  etc.,  B.  R.,  127  Fed.  889,  bolding 
New  Hampshire  railroad,  by  consolidation  becoming  corporation  or 
Massachusetts  and  Maine,  remains  citizen  of  New  Hampshire  for 
Federal  Jurisdiction;  Winn  t.  Wabaab  R.  R.  Co.,  118  Fed.  Qi,  hold- 
ing consolidated  road  composed  of  lines  In  different  States  flllng  its 
articles  In  each  State  became  citizen  of  each  for  Federal  Juris- 
diction. 


Syl.  1  (XII,  840).    When  no  exceptions,  safflclency  of  facts  open. 

Approved  in  Thompson  v.  Ferry,  180  V.  S.  4S4,  4&  L.  633,  21 
Sup.  Ct.  453,  bolding  on  appeal  from  territorial  court  where  no 
errors  are  assigned,  court  Ib  limited  to  question  whether  facts 
found  support  Judgment. 

Syl.  2  (XII,  840).    Laches  determined  by  circumstanceB. 

Approved  In  Sena  v.  United  States,  180  D.  S.  241,  23  Snp.  Ct 
GOO,  47  L.  701,  holding  no  confirmation  of  Spanish  grant  can  be 
had  where  possession  was  attandoned  nine  years  before  trea^  of 
1848  with  no  attempt  to  assert  possession  since. 
161  D.  a.  583-687.    Not  cited. 
161  O.  S.  588-501,  40  L.  817,  BOUSE  T.  HORNSBT. 

(XII,  840).     Miscellaneous. 

Cited  In  Gableman  t.  Peoria,  etc,  B.  B.  Co.,  179  U.  S.  342,  45  L. 
224,  21  Sup.  Ct.  174,  holding  fact  of  appointment  by  Federal  court 
in  exercise  of  general  equity  power  does  not  entitle  receiver  to 
remove  suits  against  him;  Uarrs  v.  Felton,  102  Fed.  770,  holding 
Federal  receiver  properly  Joined  with  resident  where  controversy 
la  not  separable  cannot  remove  suit 
161  U.  S.  501-638,  40  L.  819,  BROWN  v.  WALKER. 

Syl.  1  (XII,  841).  "  Nemo  tenetur  selpsum  accusare,"  constitu- 
tional right 

Approved  In  State  v.  Height  117  Iowa.  658,  664,  91  N.  W.  937, 
039,  94  Am.  St.  Rep.  320,  333,  holding  compulsory  physical  examina- 
tion of  person  charged  with  rape  to  discover  presence  of  venereal 
disease  la  a  violation  of  his  constitutional  privilege  See  76  Am. 
St  Bep.  346.  note. 

Distinguished  In  Thornton  v.  State,  117  Wis.  340,  03  N.  W.  1107, 
upholding  admission  of  evidence  touching  comparison  of  tracks 
found  In  snow  with  sboee  of  accused. 
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SyL  4  (XII,  811).    "  DlB^ace  "  no  escuee  for  not  teetirylng. 

Approved  In  In  re  Feldsteln,  103  Fed.  271,  taoldlng  bankruptcy 
net  1898,  i  Ta,  providing  that  bankrupt'e  testimony  ataaJl  not  be 
need  aeainst  blm  In  any  criminal  proceeding,  la  Inanfflclent;  Mackel 
V.  Rochester,  102  Fed.  313,  317,  hoidlng  bankrupt  cannot  refuse  to 
answer  questions  touching  transfer  of  property,  section  7  of  bank- 
ruptcy act  being  sufficient  safeguarcl:  Feopie.  v.  Butler  Street 
Foundry,  201  ill.  248,  252.  66  N.  E.  352,  3M,  upholding  anti-trust 
law  1891,  requiring  corpoTBtlons  to  answer  touching  vIolatloDS  ot 
such  act  and  providing  for  Immunity  from  criminal  prosecution. 
See  notes,  75  Am.  St  Rep.  347,  32S. 

Distinguished  in  In  re  Nachman,  114  Fed.  996.  holding  witness 
under  examination  In  bankruptcy  cannot  be  compelled  to  give 
answer  which  be  claims  will  criminate  him;  Wyckoff  v.  Wagner 
I^ewrlter  Co.,  99  Fed.  169,  holding  In  suit  against  corporation 
for  combination  in  violation  of  Federal  laws  stockholder  may  refuse 
to  answer  questions  touching  transfer  of  his  stock;  People  v. 
O'Brien,  176  N.  Y.  266.  266.  287,  «8  N.  E.  3R6.  357,  holding,  under 
N.  Z.  Oonstltntlon,  a  witness  examined  before  ma^strate  on  In- 
formation charging  another  wltb  keeping  gambling- house  need  not 
Incriminate  blmself. 

Syl.  5  (XII,  841).    SonstructioD  follows  adoption  of  statutes. 

Approved  In  People  v.  Butler  Street  Foundry,  201  111.  265,  259, 
66  N.  E.  355,  357,  holding  an  Invalid  amendment  cannot  repeal 
prior  valid  act. 

Syi.  6  (XII,  811).    President's  pardon  not  exclusive. 

Approved  In  Peacock  v.  United  States,  125  Fed.  5SS,  bolding  under 
Rev.  Stat,  J  5292,  secretary  of  treasury  has  power  after  Judgment 
to  remit  penalty  or  forfeiture  incorred  under  registry  laws. 

SyL  7  (XII,  S41).  Act  1893  applicable  to  State  and  Federal 
courts. 

See  75  Am.  St  Rep.  347.  note. 

SyL  8  (XII,  641).    Act  1893  requires  witness  to  answer. 

Approved  in  Foot  v.  Bnchanan,  113  Fed.  159,  160.  holding  witness 
cannot  be  compelled  to  testify  before  grand  Jury  to  his  own  par- 
ticipation tn  combination  to  control  prices  In  violation  of  26  Stat. 
209. 

(XII.   841).     Miscellaneous. 

Cited  In  In  re  Walab,  104  Fed.  519,  holding  bankrupt  claiming 
privilege  and  not  having  opened  way  by  previons  answer  cannot 
be  compelled  to  answer  Incriminating  questions  In  proceeding  be- 
fOTo  referee;  People  v.  O'Brien.  176  N.  Y.  260,  68  N.  B.  354,  hold- 
ing, under  N.  Y.  (Constitution,  witness  In  prosecution  against  an- 
other for  keeping  gambling-house  cannot  be  compelled  to  Incrimi- 
nate himself. 
161  D.  8.  63fr-642.    Not  cited. 
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161  n.  8.  642-6*6,  40  L.  687,  OWENS  v.  HENRT. 

StL  1  (XII,  842).  Bdre  facias  —  No  Judgment  ogalnit  ncHuerrea 
defendant 

Approved  In  Brown,  Manzenares  &  Co.  v.  Cbavez,  181  IT.  8.  71,  4& 
L.  l&i,  21  Bup.  Ct  515,  holding  scire  fedas  In  New  Mexico  to 
revfve  a  Judgment  Is  Included  In  word  "action"  In  Code  and  In 
act  ISBl,  i  2,  barring  action  on  Judgment  In  two  years;  Klrk  r. 
United  States,  124  Fed.  339,  luulng  Injunction  pendente  lite  re- 
straining United  States  marabal  In  New  Xork  from  enforcing  exe- 
cution on  property  of  surety  on  ball  bond  after  scire  facias  bad 
been  returned  nihil;  Dunn  v.  Dllks,  31  Ind.  App.  883,  (38  N.  K. 
1038,  holding  suit  cannot  be  maintained  In  Indiana  on  Pennsylvania 
Judgment  entered  without  personal  service  after  return  of  nibll 
to  two  writs  of  scire  facias. 

161  V.  S.  646-677,  40  L.  838,  PBARSAIJI.  T.  G'REIAt'nOBTHBBN 
RT. 

SyL  1  (Xn,  842).    Authority  nntu  exercised  may  be  revoked. 

Approved  In  Capital  City  L.  &  T.  Co.  v.  Tallahassee,  186  U.  8. 
411,  46  h.  1225.  22  Snp.  Ct.  870,  holding  right  to  coQBtmct  electrlc- 
llgbt  plant  given  hy  ordinance  but  not  exercised  Is  not  Impalreo 
by  law  empowering  city  to  construct  Its  own  plant,  afUrmlng 
Adirondack  Ry.  y.  New  York  State,  176  U.  S.  345,  44  L.  498,  20 
Sup.  Ct  463,  holding  condemnation  by  State  of  lands  upon  wblch 
company  bad  not  exercised  right  of  eminent  domain  after  latter 
had  filed  maps  of  route  Is  no  Impairment  of  contract;  Union  Pac. 
By.  V.  Mason  City  By.,  128  Fed.  239,  holding  act  Imposing  duty 
to  permit  other  companies  to  use  railroad  bridge  and  terminal 
facilities  Impaired  no  obligation  of  contract;  Seymour  v.  Bank,  79 
Mlon.  223,  81  N.  W.  1060,  upholding  Gen.  Laws  1895,  chap.  145. 
revoking  unused  right  of  banliB  to  Issue  bills;  Cooper  Hospital  v. 
Camden,  68  N.  J.  L.  702.  54  Atl.  423,  holding  charter  containing 
exemption  from  taxation  Is  repealable  until  accepted  and  acted 

Syl.  2  (XII,  842).    Necessary  corporate  rlghta  cannot  be  Impaired. 

Approved  In  Skancateles  Water-Works  Co.  v.  Village  of  Skane- 
ateles,  161  N.  Y.  166.  55  N.  E.  665,  holding  act  authorizing  city  to 
build  water-works  violates  obligation  of  nonexcluelve  franchise 
previously  granted  by  city  to  water-works  company. 

Syl.  3  (XII,  842).     Corporate  charters  strictly  construed. 

Approved  in  Newburyport  Water  Co.  v.  Newburyport,  108  Fed. 
590,  holding  where  grant  to  water  company  a  subsequent  act  au- 
tboriziag  city  to  construct  competing  works  Impairs  no  right  of 
company;  Ferry  Co.  v.  Russell.  52  W.  Va.  361,  43  S.  E.  109,  hold- 
ing ferry  grant  under  chapter  44  of  the  general  law  of  West  Vlr- 
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glnU  Ii  oat  exdnslTe,  and  does  not  entitle  grantee  to  dunage* 
■gainst  competing  ferries. 

(XII,  812).     Miscellaneous. 

Ctted  In  United  States  t.  Northern  Secnrltles  Co.,  120  Fed.  72tt, 
bolding  ownership  of  stock  of  two  competing  parallel  railroads 
vesta  the  owner  with  power  to  suppress  competition  between  them. 

161  U.  S.  67T-7M,  M  I*  849,  LOUISVILLE.  ETC.  B.  B.  T, 
KENTUCKY. 

Sri.  1  (XII,  842).  AnthontT  to  consolidate  repealable  betore 
exercise. 

Approved  In  Capital  City  L.  ft  T.  Co.  t.  Tallahassee,  186  U.  8. 
411,  46  L.  1225,  22  Sup.  CL  870.  holding  right  to  construct  electrlc- 
llgbt  plant  given  by  ordinance  but  not  exercised  not  Impaired  by 
law  authorising  city  to  construct  plant,  affirming  42  Fla.  498,  28 
So.  S15;  Seymour  v.  Bank,  79  Minn.  223,  81  N.  W.  lOGO,  upholding 
Gen.  Lawa  1895,  chap.  145,  revoking  unused  right  of  banks  to 
Issue  bllla 

Syl.  2  (XII,  642).    Unused  unoeceseary  powers  are  revocable. 

Approved  In  Louisville  ft  N.  B.  B.  Co.  v.  Kentucky,  183  U.  8. 
:.1S,  46  L.  300,  22  Sup.  Ct.  101,  boldlng  railroads  of  Kentucky  are 
subject  to  Const,  |  218,  against  long-haul  preferences  and  cannot 
i.-ialm  Implied  contract  to  charge  reasonable  rates.  See  notes,  90 
Am.  St  Bep.  253;  78  Am.  St  Bep.  236. 

Syl.  4  (XII,  813).    Charter  constnied  against  corporation. 

Approved  In  Cleveland  v.  MuIUn,  96  Md.  603,  54  Atl.  667,  hold 
log  terms  of  act  creating  corporation  are  controlled  by  broader 
provisions  of  previous  general  law;  Yazoo,  etc.,  B.  R.  Co.  T.  Adams, 
»l  MlsB.  129,  32  So.  951,  holding  where  tax  exemption  enjoyed  by 
railroad  was  repealed  before  new  corporation  succeeded  to  old 
<»uipany's  rights  new  company  cannot  claim  exemption;  Bobotham 
V.  PrudenUal  Ins.  Co.,  64  N.  J.  Eq.  697,  53  AtL  ^2,  holding  sectlou 
ai  of  corporation  act  empowering  corporations  to  purchase  stock 
m  other  corporations  did  not  repeal  restriction  upon  power  ol 
Insurance  companies. 

».Tl.  11  (XII,  843).  State  may  prohibit  competing  lines  consoli- 
dating. 

Approved  In  Louisville  &  N.  E.  B.  Co.  v.  Kentucky,  183  U.  h 
510,  46  L.  305.  22  Sup.  Ct  102,  holding  enforcement  of  State  laws 
prohibiting  greater  cLarge  for  shorter  haul  forms  no  unconstitu- 
tional Interference  with  Interstate  commerce;  Purdy  v.  Brie  R.  R., 
Ita  N.  Y.  49,  56  N.  E.  510,  upholding  Laws  1895.  chap.  1027,  re- 
quiring railroads  operating  within  State  to  Issue  1,000-mile  mileage 
books.    See  90  Am.  St  Bep.  254.  note. 
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Sjl   12  (XII,  818).     FreTention  of  conBoIldfttlon  vltbln  police 

Approved  In  Wisconsin,  etc.,  E.  H.  Ca  t.  J&cobson,  1T»  U,  S. 
297,  45  L.  199,  21  Sup.  Ct  119,  nptaolding  Minn.  Gen.  Laws 
18&S,  cbap.  91,  i  3,  requlrlnK  track  connections  at  railway  Inter- 
sectiousi  State  v.  JackBonvllle  Term.  Co.,  41  Fla.  407,  27  So.  2»a, 
bolding  i  30,  article  of  Constitution,  does  not  prohibit  legislature 
from  authorizing  railroad  commissioners  to  consider  pabllc  con- 
venience in  the  discharge  of  their  duties;  TruBt  Co.  v.  Georgia,  UK) 
Ga.  749,  S6  S.  E.  327,  holding  suit  may  be  brought  In  name  of 
State  for  Injunction  against  street  railroads  for  violating  State  law 
against  combination  to  defeat  competltton. 

DlsUnguIshea  In  Cleveland,  etc.,  By.  Co.  v.  Illinois,  177  U.  S.  517, 
44  L.  870,  20  Sup.  Ct  723,  holding  unconatttutlonal  Illinois  act 
March  21,  1874,  requiring  all  regular  passenger  trains  to  stop  at 
coantr  seats. 


OLXn  UNITED  STATES. 


162  D.  a.  1-81,  40  L.  867.  UNITED  STATES  v.  TEXAS. 

Sj-1.  3  (i.11,  S44f,    Texas  boundary  by  treaty  of  1819  defined. 

Apitroved  In  United  States  v.  Choctaw  Nation,  178  V.  S.  BIO,  45 
I..  298,  21  Sup.  Ct  155.  holding  Indian  treaty  or  iS2t),  as  rectified 
by  that  of  1880,  was  not  intended  to  convey   lands  beyond  the 
limits  of  United  States. 
162  U.  B.  91-168.  40  L.  903,  CENTRAL  PAG,  R.  R.  T.  CALIFOKNIA. 

Syl.  6  (Xll,  H44}.    State  may  tax  Federal  corporation  property. 

Approved  m  Hart  v.  Smith.  169  Ind.  196,  197,  64  N.  B.  666,  hold- 
ing equity  wilt  enjoin  acts  of  tax  commissioners  beyond  tbetr 
Jurisdiction. 

Syl.  7  (Xn,  844).    Railroad's  State  franchise  taxable. 

Approved  in  Atlantic  &  Pacific  Tel.  Co.  v.  Pblladelpbla,  190  U.  S. 
163,  23  Sup.  Ct.  818,  47  L.  1000,  holding  Interstate  telegraph  cor- 
poration Is  liable  to  reasonable  license  fee  for  supervision  of 
poles  and  wires;  Diamond  Glue  Co.  v.  United  States  Clue  Co.,  187 
U.  S.  616,  23  Sup.  CL  208,  47  K  333.  upholding  Wisconsin  Stat. 
1808,  S{  1770b,  4978.  prohibiting  foreign  corporations  from  oper- 
ating wUhIn  State  until  filing  copy  vf  charter;  Bank  of  California 
V.  San  Pranclsco.  142  Cal.  279,  75  Pac.  834,  holding  franchise  of 
corporation  doing  a  banking  business  is  taxable  against  the  cor- 
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porotlon;  dlMentlng  opinion  In  Jackson  v.  Corporadon  Comm.,  13U 
N.  C.  420,  42  S.  B.  135,  majorltr  holding  asseBsment  ot  real  and 
personal  property  of  corporation  Including  value  ot  franchlBe  can- 
not be  taken  aa  value  of  tangible  property  to  estimate  francblse. 

(XII.  SU).    Mlscellaneons. 

Cited  In  Southern  Foe.  B.  B.  Oo.  v.  United  States,  18S  D.  S.  527. 
46  L.  312,  22  Sup.  Ct  197,  holding  each  of  two  railroads  talcing 
under  contemporaneous  overlapping  grants  takes  an  undivided 
moiety  of  land  within  the  conflict 

162  D.  8.  187-17a  40  L.  929,  80UTHBEN   PAa   E.   E.  CO.  T. 
CAUPOENIA. 

(Xn,  84fi).    Mlscellaneoas. 

Cited  in  dissenting  opinion  In  Jackson  ▼.  Corporation  Comm.,  130 
N,  C.  420,  42  B.  B.  135,  majority  holding  aBsesament  of  realty  and 
personalty  Including  franchise  cannot  be  considered  tangible  prop- 
«ty  to  estimate  value  of  franchise. 
162  U.  8.  170-183.  40  L.  830,  TBI.FNBB  T.  ROSS. 

SyL  3  (XII.  845).    Vendor  tailing  to  file  surveys  releases  vendee. 

Approved  in  Washington  v.  Mining,  etc.,  Co..  28  Tes.  Clr.  4iSi, 
67  8.  W.  462,  boldlag  where  option  on  mining  property  was  ex- 
tended, purchasers  to  satisfy  vendors  st  certain  time  of  their  ability 
to  purchase,  burden  was  on  purchasers. 

Distinguished  In  Eautfman  v.  Raeder,  106  Ped.  180.  boiding  de- 
fendants,  after  occupying  premises  under  lease  without   paying 
rent,  Cannot  rescind  contract  for  breach  of  contract  by  plaintiff. 
162  U.  8.  18I-197,  40  L.  835.  CINCINNATI,  ETC.,  BY.  t.  INTBli- 
8TATB  C6UMBBCB  COUM. 

8yL  1  (XII,  S45).    State  railroad  subject  to  Federal  control. 

Approved  In  Southern  Pac  Co.  v.  Colorado  Fuel,  etc.,  Co.,  101 
Fed.  783,  holding  court  has  no  power  to  fix  maximum  freight  rates 
on  basis  of  Interstate  commerce  commission's  determination  ot 
reasonableness;  Interstate  Stockyards  Co.  v.  Indianapolis,  etc.,  Ry. 
Co.,  9B  Fed.  480,  holding  terminal  railroad  company  operating  In 
conjunction  with  interstate  lines  Is  not  necessary  party  In  suit 
against  such  lines  nnd^  Interstate  commerce  act. 

SyL  3  (XII,  846).    Commerce  act  goTerns  through  shipment 

Approved  In  Interstate  Commerce  Comm.  v.  Lonisvllle,  etc.,  R.  R. 
Co.,  lis  Fed.  626.  boiding  making  of  Joint  througb  rate  is  act  ot 
each  line  and  brings  each  within  scope  of  interstate  commerce  act: 
People  V.  Knight  171  N.  Y.  357,  64  N.  B.  163,  holding  separate  cab 
service  maintained  by  Interstate  carrier  at  Its  terminal  entirely 
within  the  State  la  subject  to  State  taxation.  See  88  Am.  St  Rep. 
620,  not& 
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8x1.  6  (XII,  846).    Commerce  commission  cannot  fix  rates. 

Approved  In  Southern  Pac.  Co.  ▼.  Colorado  Fnel,  etc.,  Co.,  101 
Fed.  782,  holding  equity  cannot  compel  obedience  to  order  of  in- 
terstate commerce  commission  establishing  mexlmnm  freight  rates. 

S7I.  7  (XII,  847).  Commerce  acts  affect  0DI7  reasonableness 
and  discrimination. 

Approved  In  Minneapolis,  etc.,  R.  B.  Co.  v.  Minnesota,  186  V.  8. 
263.  46  h.  11S6,  22  Sup.  (Tt  803,  upholding  Mlnnessota  Laws  18l», 
chap.  91,  creating  State  railroad  commission,  vrltb  power  to  es- 
tablish and  enforce  Joint  through  rates  over  connecting  lines,  affirm- 
ing State  V.  Minneapolis,  etc.,  K.  B..  80  Minn.  196,  S3  N.  W.  62; 
United  States  v.  Chicago,  etc.,  Ry.,  127  Fed.  792,  holding  govern- 
ment not  entitled  In  transportation  of  Eoldiers  to  benefit  of  "  ten 
party  rate"  la  force  on  railroad  for  athletic  and  theatrical  com- 
panies; Southern  Pac.  R.  R.  Go.  v.  Colorado  Fuel,  etc.,  Co.,  101  Fed. 
T86,  holding  court  of  equity  cannot  fix  maximum  freight  rates  and 
enjoin  carrier  from  demanding  more;  dissenting  opinion  m  Louis- 
Tllle,  etc.,  R.  R.  V.  Commonwealth,  104  Ky.  247,  48  8.  W.  718. 
majority  holding  under  Constitution,  |  218.  against  long-haul  pref- 
erences, competition  does  not  Justify  such  discrimination. 

(XII,  845).     Miscellaneous. 

Cited  in  dissenting  opinion  in  XjOuisvUle,  etc.,  R.  R.  v.  Oommon- 
wealth,  104  Ky.  245,  46  S.  W.  712,  majority  holding  under  Coitsti- 
tatlon,  I  718.  carrier  is  prohibited  from  charging  greats  compensa- 
tion in  the  aggregate  for  shorter  haul. 

162  V.  a.  197-255,  40  L.  940,  TEXAS,  ETC.,  RY.  v.  INTBRSTATB 
COMMERCE  GOMM. 

Syl.  2  (XII,  847).    Proper  and  necessary  parties  to  suits. 

Approved  In  Interstate  Commerce  Commission  v.  Southern  Pac. 
Co.,  128  Fed.  599,  holding  in  suit  against  initial  carrier  to  enjoin 
enforcement  of  rule  for  routing  freight  connecting  carriers  are 
proper  but  not  necessary  parties. 

Syl.  3  (XII.  847).     Scope  of  commerce  act  of  l«a7. 

Approved  I9  Interstate  Com.  Comm.  v.  Louisville,  etc.,  R.  R.  Co., 
118  Fed.  626.  holding  making  of  Joint  through  rate  Is  work  of  each 
line  and  brings  each  within  scooe  of  Interstate  commerce  act. 

Syl.  8  (XII,  847).    Unjust  discrimination  is  question  of  fact. 

Approved  in  Interstate  Com,  Comm.  v.  Southern  Pac  Co.,  123 
Fed.  601,  holding  finding  of  Interstate  commerce  commission  that 
railroad  rule  and  practice  of  routing  shipment  of  citrous  fruits  is 
unreasonable  to  shippers  Is  one  of  fact;  dissenting  opinion  in  Ohio 
(k>al  Co.  y.  Whitcomb,  123  Fed.  364,  majority  holding  discrimina- 
tive charge  of  $200  per  car  to  one  sliipper  only  for  transportation 
over  spur  track,  a  part  of  defendant's  terminal 
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SyL  18  (Xn,  ,848).  Competltloii  conaldered  tn  enforclns  com- 
merce KCt 

Approved  In  Baet  Teaneseee,  etc.,  U.  It.  Co.  ▼.  Interstate  Com- 
merce Comm.,  181  U.  S.  12,  28.  45  L.  723,  729,  21  Sup.  Ct.  520, 
526,  boldli^  competition  at  long-hanl  points  may  produce  dissimi- 
larity of  conditions  warranting  difference  in  ra-tea  in  consideration 
tbereof;  Interstate  Commerce  Comm.  t.  Southern  Ry.  Co.,  lOS 
Fed.  TOO,  holding  commission  should  consider  all  competition  in 
determining  reasonableness  of  rates  for  long  and  short  haul,  al- 
though competition  is  between  earners  subject  to  the  act. 

Distingrulshcd  In  Southern  Pac.  Co.  v.  Colorado  Fuel,  etc.,  Co., 
101  Fed.  783,  holding  court  of  equity  cannot  compel  obedience  to 
order  of  interstate  commerce  commission  hxing  maximum  freight   . 
rates. 

(XII,  847).    Mlscellaneons. 

Cited  In  LouisTlUe,  etc.,  R.  R.  r.  Commonwealth,  104  Ey.  241, 
46  S.  W,  711,  holding,  under  Const,  I  718,  carrier  Is  prohibited  from 
charging  greater  compensation  In  tbc  aggregate  for  shorter  haul. 
162  U,  8.  26IS-283.  40  L.  960,  STANLBY  T.  8CHWALBY. 

SyL  1  (XII,  849),  Congressional  authority  necessary  to  salt  against 
goyermneut. 

Approved  In  Overbolser  v.  National  Home  for  Disabled  Soldiers, 
68  Ohio  St.  247,  67  N.  B.  489,  »6  Am.  St.  Uep.  .  holding  National 
Home  for  Disabled  Volunteer  Soldiers,  a  corporation  created  by 
Congress,  cannot  oe  sued  m  tort;  BI  Paso  t.  National  Bank,  Ud 
Tex.  500,  74  S.  W.  21.  holding  Statute  of  LlmltaUons  runs  In  favor 
of  government  and  grantee  of  land  from  government  may  raise  the 
defense  of  the  statute. 

Syl.  2  (XII.  849).  Attorney-general  cannot  waive  governmental 
exemption. 

Distinguished  In  Ward  v.  Congress  Const  Co.,  09  Fed.  aoo,  hold- 
ing United  States  purchasing  property  pending  litigation  against 
prior  owner  is  bound  by  the  decree;  Salem  Mllla  Co.  v.  Lord,  42 
Or.  89,  92,  69  Pac.  1035,  1036,  holding  public  officers  sued  for  ap- 
propriating more  water  than  State  waa  entitled  to  under  contract 
cannot  oust  jurisdiction  on  ground  that  State  la  party. 

SyL  3  (XII.  849).  Trespass  against  officwa  suit  against  govern- 
ment 

Approved  in  Percy  Summer  Club  v.  Aotle,  110  Fed.  490,  hold- 
ing attorney-general  was  properly  allowed  to  Intervene  on  behalf 
of  State  In  suit  to  prevent  trespass  on  lake  claimed  to  belong  to 
Individuals  and  to  the  State. 

Distinguished  In  Avery  v.  Popper,  179  U.  8.  313,  45  L.  206,  21 
Sap.  Ct  97.  holding  fact  of  purchase  at  marshal's  sale  of  propel 
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undo'  Federal  execution  does  not  make  cause  remoTable  where 
only  qnestlon  Is  as  to  ralldlty  of  mortgage  on  property. 

SyL  4  {XII,  Sid).    United  States  not  liable  for  coats. 

Approved  In  Sandberg  t.  State,  118  Wis.  680,  89  N.  W.  W7,  bold- 
Ing  erroneouB  Judgment  against  State  for  costs  In  absence  of  stat- 
ute antborlzing  same. 

(XII,  849).    Miscellaneous. 

Cited  In  Houston,  etc.,  Ry.  t.  Texas,  24  Tex.  CIy.  119,  58  S.  W. 
229,  bolding  where  Supreme  Court  reversed  State  court,  holding 
grant  Invalid  on  one  ground.  State  court  may  after  mandate  bold 
grant  Invalid  on  ground  not  considered  above. 
182  U.  S.  283-29a  40  L.  970,  SENECA  NATION  v.  CHRISTT. 

Syl.  1  (Xn,  850).     Decision  on  Statute  of  Limitations  aonrevlew- 

Approved  In  Hale  v.  Lewis,  181  n.  S.  480,  46  L.  963,  21  Sup.  Ct 
680,  holding  State  decision  that  corporation  is  estopped  by  action 
of  directors  to  set  up  unconstitutionality  of  statute  Is  not  review- 
able by  Supreme  CourL- 
162  V.  8.  290,  291,  40  L.  972,  DAVIS  T.  GBISSLBE. 

Syl.  1  (XII,  860).    Certlflcate  of  Jurisdictional  question  necessary. 

Approved  In  Arkansas  v.  Sehllerholz,  179  D.  S.  600,  45  L.  337, 
21  Sup.  CL  231,  holding  Jurisdictional  question  not  shown  by  order 
allowing  appeal  from  decree  where  court  only  Intended  to  pass 
upon  merits;  Huntington  v.  Laldley,  ITS  U.  S.  676,  44  K  634,  2U 
Sup.  Ct  529,  holding  direct  appeal  from  Circuit  Court  Is  maintain- 
able on  ^ound  of  jurisdiction  where  decree  dismissing  bill,  appeal 
order  and  certlflcate  show  only  Jurisdictional  question, 

162  TJ.  S.  291-313.    Not  cited. 

162  n.  S.  313-323,  40  L.  980,  STEVENSON  v.  UNITED  STATES. 

Syl  I  (XII,  850).    Manslaughter  Is  question  for  Jury. 

Approved  In  United  States  v.  Lewis,  111  Fed.  B33,  charging  that 
inference  of  malice  is  one  of  fact  for  Jury. 

Syl.  2  (Xn,  851).    Self-defense  reducing  crime  to  manslaughter. 

Approved  In  United  States  t.  Lewis,  111  Fed.  032,  charging  that 
Jury  might  find  defendant  Indicted  for  murder  guilty  of  man- 
slaughter if  evidence  and  charge  warranted  same. 

(XII,  854^.     Miscellaneous. 

Cited  In  United  States  v.  Lewis,  111  Fed.  683,  charging  that 
manslaughter  at  common  law  Is  substantially  tba  same  as  defined 
in  tbe  Revised  Statutes. 

1G2  U.  8.  324,  325.    Not  cited. 
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162  V.  8.  326-329,  40  L.  98S,  HOLLANDER  v.  FECHHEIMBR. 

SyL  1  (XII,  S51).  Appellate  Jurisdiction  depends  on  amount 
directly  Inrolved. 

DiBtlngulsbed  In  Hutcblnson  y.  Otis,  Wllcos,  etc..  Co.,  123  Fed. 
19,  holding  Becdon  6,  act  Marcb  3,  1881,  does  not  authorize  appeal 
to  Snpreme  Court  from  Clrcidt  Court  o(  Appeals  on  petition  to 
revise  decision  of  District  Court  In  bankruptcy. 

1«i  V.   S.   329-330,  40  L.   986,   GREAT   WESTERN   TEL.   CO.   T. 
PUEDY. 

SyL  1  (XII,  8S1).    Order  for  assessment  conclusEve  of  necessity. 

Approved  !□  Nashua  Bar.  Bank  v.  Anglo-American  Co.,  189  D. 
8.  231,  23  Sup.  Ct.  519,  47  L.  786,  holding  In  absence  of  fraud  courts 
cannot  inquire  Into  necessity  of  assessment  by  directors  of  foreign 
corporation  upon  Its  capital  stock;  Hancock  Nat.  Rank  v.  Farnum. 
17Q  U.  S.  644.  44  L.  621,  20  Sup.  Ct.  508.  holding  judgment  against 
corporation  rendered  by  Federal  court  in  State  where  Judgment 
binds  stockholders  must  be  given  same  force  Ip  another  State; 
Campbell  v.  American  Alkali  Co.,  126  Fed.  212.  holding  stockholder 
cannot  attack  assessment  on  ground  of  transfer  of  stock  after 
call  was  made,  but  before  same  became  due;  FiBh  v.  Smitb.  TA 
Conn,  382,  389,  47  Atl.  713,  716,  holding  corporation  shareholder 
after  suit  adjudging  corporation  insolvent  and  appointing  receiver 
cannot  dispute  validity  of  receiver's  appointment;  Chllda  v.  Cleaves, 
95  Me.  609.  00  Atl.  717.  holding  nonresident  stockholder  Is  bound 
by  decree  of  State  court  In  which  suit  for  sequestration  of  corpo- 
ration assets  was  instituted  and  receiver  appointed;  Howartb  t. 
Lombard,  175  Mass.  577,  56  N.  E.  $91,  holding  nonresident  Stock- 
holders are  concluded  by  suit  appointing  receiver  for  insolvent 
bank  and  determining  amount  of  liabtllt]';  Straw,  etc..  Mfg.  Co. 
T.  Kllbonrne.  etc.,  Co.,  80  Minn.  134,  S3  N.  W.  38.  boldlng.  under 
section  5,  Laws  1889,  cbap.  272.  order  determining  amount  of  cor- 
porate assets  and  Uabliities  and  necessity  of  assessment;  Com- 
monweaith.  etc.,  ins.  Co.  v.  Hayden,  61  Nebr.  457.  85  N.  W.  444, 
holding  court  having  no  Jurisdiction  of  defendant  stockholder  can- 
aat  render  personal  Judgment  against  him. 

Syl.  2  (XII.  851).    Stockholder  may  set  up  defense. 

Approved  In  Spinney  T.  Miller,  114  Iowa,  216.  86  N.  W.  319,  89 
Am,  St.  Rep.  355.  holding  method  prescribed  by  Federal  court 
for  settling  wltb  borrowing  members  of  loan  asaoclstlon  Is  not 
binding  on  members  not  parties  to  suit. 

By].  8  (XII,  851).    Decision  that  sister  State  assessment  is  barred. 

Approved  In  Great  Western  Mln..  etc..  C^.  v.  Harris,.  128  Fed. 
328,  boldlng  receiver  of  Insolvent  corporation  appointed  by  court 
under  general  equity  power  cannot  maintain  suit  to  collect  money 
In  anotbef  Jurisdiction. 
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SyL  4  (XIl,  861).    Umttatioiis  gorerned  bj  lex  tori. 

Approved  In  Hale  t.  Coffin,  120  Fed.  474,  boldlng  equity  will 
not  enforce  stockholder's  statutory  liability  where  right  to  enforce 
same  at  law  la  barred  by  State  Statute  of  Limitations;  Keyser  t. 
Lowell,  117  Fenl  404,  holding  nnconstltntlonal  Colo,  act  April  U, 
1899.  barring  actions  on  Judgment  rendered  on  cause  of  action 
which  was  barred  In  Colorado,  but  not  In  State  of  suit 

Distinguished  In  Brunswick,  etc.,  Co.  t.  National  Bank,  99  Fed 
Cae,  holding  Qa.  Statute  of  Limitations  applies  to  suit  In  Uarylaud 
to  enforce  liability  of  stockholdets  ta  Georgia  corporation. 

(XII,  8S1).    Miscellaneous. 

Cited  In  Tompkins  v.  Craig,  102  Fed.  668,  holding  suit  on  for- 
eign  Judgment  Is  founded  upon  record  rather  than  on  subscription 
contract,  hence  defendant  Is  entitled  to  have  whole  record  set  out; 
West  T.  Topekft  Snv.  Banli.  66  Kan.  632,  72  Pac  265,  holding 
Statute  of  Limitation  begins  to  ran  against  etockholder's  subacrip- 
tlon  liability  upon  InsoWency,  although  no  call  is  made;  dlasent-  ■ 
Ing  opinion  In  Nashua  Sar.  Bank  v.  Anglo-American,  etc.,  Co:,  lOH 
Fed.  778.  majority  holding  where  record  on  appeal  Id  suit  for  as- 
sessment agalnn  stockholder  of  foreign  coriwratlon  does  not  con- 
tain all  the  evidence  regularity  of  calls  Is  presumed. 


Byl.  1  (XII,  852).    State  decision,  if  final,  is  reviewable 

Approved  In  Taaoo  ft  M.  V.  R,  R.  Co.  v.  Adama,  180  U.  a  8,  4$ 
L.  402,  21  Sup.  Gt  242,  holding  Supreme  Court  will  not  reopen 
question  Involved  on  first  appeal  to  let  In  Federal  defense  baaed 
on  new  pleas  filed  without  leave  where  such  leave  was  required; 
Tampa  Water-Works  Co.  v.  Tampa,  124  Fed.  935,  holding  writ 
of  error  wilt  not  He  to  review  decision  of  lower  court  after  remand 
by  Supreme  Court  for  further  proceedings;  Finney  v.  Guy,  111 
Wis.  299,  87  N.  W.  258,  holding  Judgment  of  State  Olrcuit  Court, 
pursuant  to  mandate  of  Supreme  Conrt  oh  reversal  ordering  Judg- 
ment in  accordance  with  law,  appealable. 

Syl.  2  (XII,  852).    Second  appeal  necessary  after  remand. 

Approved  In  Haseltlne  v.  Central  Nat  Bank,  183  U.  8.  132,  46 
L.  118,  22  Snp.  CL  49,  50,  holding  Judgment  reversing  Jadgment  of 
trial  court  granting  recovery  of  usurious  Interest,  under  Rev.  Stat., 
I  5198,  and  remanding  same.  Is  not  final;  Morgan  v.  Thompson, 
124  Fed.  20S,  holding  Judgment  of  Federal  territorial  court  re- 
versing and  remanding  for  a  determination  of  rights  la  not  ap- 
pealable to  Conrt  of  Appeals. 

(XII,  862).    Miscellaneous. 

Cited  In  Beasley  v.  Texas,  etc..  Ry.  Go.,  191  U.  S.  494,  24  Sup. 
Ct  16S,  holding  decree  of  Circuit  Court  of  Appeals  reveraing  de- 
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cree  of  Gtrcult  Court  and  dlamlaalng  bill  without  prejudice  to 
■ctton  at  law  Is  renewable  by  Supreme  Ckiort;  Stem  t.  La  Com- 
pagnle  Generale  Transatlantlque,  100  Fed.  999,  boldfng  N.  J  atatute 
of  1848.  limiting  actions  for  wroDEfuI  deatb  to  twelve  montha, 
goTems  aucb  actions  wbtfrever  broaght 
162  U.  S.  349-358.  40  U  994.  NOETHBBN  PAC.  E.  E.T.  PETERSON. 

Syl.  1  (XII,  852).     Section  boss  and  laborer  are  fellow  serrants. 

Approved  In  ronrnler  v.  Pike.  128  Fed.  900.  holding  foreman 
and  workmen  engaged  wltb  bim  In  L-onstructlon  of  building  are 
fellow  servants;  Pennaylvanla  Co.  v.  Flsbnck,  123  Fed.  471,  bold- 
lug  fireman  on  switch-englue  and  fardmaater  subordinate  to  train- 
master are  fellow  Bervanta;  Chicago  House  Wrecking  Co.  v.  Blmey, 
117  Fed.  77,  boldlng  wrecking  company  is  liable  for  negligence 
of  foreman  engaged  in  tearing  down  building;  U'Donald  v.  Buck- 
ley, 109  Fed,  293,  holding  foreman  of  plle-drlving  gang  with  pow» 
to  bire  and  discharge,  who  directs  the  fall  of  hammer.  1b  fellow 
servant  of  members  of  gang;  Uaher  v.  Union  Pac,  etc..  Ry.,  100 
Fed.  310,  holding  fireman  on  paasenger  train  and  engineer  and 
conductor  of  freight  train  are  fellow  servants;  Cincinnati,  etc., 
R.  R.  Go.  V.  Gray,  101  Fed.  626.  holding  general  yardmaster  and 
yard  foreman  are  fellow  servants;  Stevens  v.  CbambetUn.  100  Fed. 
381,  holding  macblulst  In  woolen  mill,  working  with  bis  bands,  and 
another  employee  called  by  bim  to  assist  In  repairing  machine  arc 
fellow  aervanta;  Biiegal  v.  Southern  Pac.  Co.,  98  Fed.  062,  boldlng 
fireman  oiling  turntable  at  engineer's  order  Is  fellow  servant  of 
latter:  Tomllnscm  v.  Chicago,  etc.,  R.  R.  Co.,  07  Fed.  2M.  holding 
railway  bridge  builder  whose  car  was  attached  to  company's  trains 
Is  Fellow  serraDt  of  train  hands;  Thomas  v.  Cincinnati,  etc,  Ry. 
Co..  97  Fed.  249,  holding  yardmaster  of  railroad  la  fellow  servant 
of  foreman  of  swltcbing  gang  employed  In  yard;  Geesen  v.  Saquln, 
IIB  Iowa,  11,  87  N.  W.  748,  holding  men  at  guy  rope  pnlllng  piles 
down  after  plaintiff  sawed  same  partially  through  are  fellow  aer- 
vants  or  plalntltt;  Grattls  v.  K.  C,  P.  &  G.  Ry.,  IBS  Mo.  402, 
77  Am.  St  Rep.  735,  55  8.  W.  114,  boldlng  conductor  signaling  en- 
gineer to  proceed  Is  fellow  servant  of  engineer  and  of  fireman; 
Wlakle  r.  Montello.  etc,  Co.,  Ill  Wis.  4H),  67  N.  W.  4S4,  holding 
quarry  foreman  conducting  blasting  and  employees  working  with 
him  are  fellow  servants;  dissenting  opinion  In  St  Louis,  etc,  R.  R. 
Co.  T.  Fniry,  114  Fed.  904,  majority  holding,  under  Ark.  Dig., 
I  6284.  railway  telegraph  operator  and  fireman  are  not  fellow  ser- 
iTUits:  dissenting  opinion  in  Missouri,  etc..  Ry.  Go.  v.  Elliott  102 
Fed.  100,  111,  majority  holding  train  despatcber  and  employees, 
operating  trains  are  not  fellow  servants.  See  75  Am.  St  Rep.  G25, 
note 

Distinguished  In  Alaska  United  Gold  MIn.  Co.  v.  Muset,  114  Fed. 
70,  holding  mine  foreman  who  employs  and  dlsctanrgea  and  directs 
VoL  III— 44 
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operations  Is  a  vlce-prlnctpal;  Hnnt  t.  Hurd.  OS  Fed.  688,  reven- 
ing  Jadgment  for  plaintiff  who  was  injured  during  maklDg  of  flr- 
Ing  switch  where  fellow  serrantB  were  not  charged  with  negU- 
gence;  Railroad  v.  Jackson,  106  Tenn.  442.  61  S.  W.  772,  holding 
conductor  of  freight  train  who  also  assfsta  In  switching  cars  Is 
not  fellow  servant  of  station  agent 

Syl.  2  (XII,  853).    Master  must  provide  safe  place. 

Approved  In  Northern  Pac.  R7.  v.  Ferry,  116  Fed.  612,  heading 
company  liable  for  Injury  to  brakeman  by  being  knocked  from 
top  of  frelgbt  car  by  overhanging  water-apout;  Western  Union  TeL 
Cu.  V.  Tracy,  114  Fed.  2S4,  holding  company  liable  to  Injured 
lineman  for  fsllure  to  Inspect  pole,  although  that  duty  was  dele- 
gated to  foreman,  affirming  Tracy  v.  Western  Union  Tel.  Co.,  Ill) 
Fed.  104;  Sweneen  v.  Bender,  114  Fed.  7,  holding  servant  work- 
int;  [n  tnnnel  does  not  assume  risk  from  caving  due  to  Insufficient 
timbering;  Weeks  V.  Schorer,  111  Fed.  335,  holding  shift  boss  and 
gang  of  men  under  him  are  fellow  servants;  Grace,  etc.,  Co.  v. 
Kennedy,  99  Fed.  681,  682.  holding  master  liable  for  Injury  re- 
ceived by  workman  by  being  thrown  from  top  of  pole  due  to  a 
team  running  Into  guy  rope  fastened  In  the  street;  Port  Blakely 
Mill  Go.  V.  Garrett,  97  Fed.  53&,  holding  company  liable  for  Injuries 
due  to  breaking  of  standards  placed  on'  car  by  coservant  of  person 
Injured;  Foley  t.  Cudaby  Packing  Co.,  119  Iowa.  266.  »3  N.  W. 
288,  holding  act  of  foreman  In  ordering  removal  of  plank  from 
staging,  In  consequence  of  whleii  removal  deceased  was  hilled, 
was  In  law  the  act  of  defendant;  McLalne  v.  Head  &  Dowst  Co., 
71  N.  H.  297,  iS2  Atl.  540.  holding  foreman's  failure  to  warn  laborer 
In  ditch  of  [lumping  of  load  of  earth  and  stone  therein  Is  not 
negligence  of  master  In  furnishing  safe  place.  See  notes,  75  Am. 
St  Hep.  588,  591,  592,  593,  620. 

Distinguished  In  dissenting  opinion  In  UcLalne  v.  Head  &  Dowst 
Co.,  71  N.  H.  308,  52  Atl.  552.  majority  holding  foreman's  failure 
to  warn  laborer  In  dltcb  when  load  of  earth  and  stone  was  to  be 
dumped  Is  not  neglig^ice  of  master. 

Syl.  3  (XII,  8S3).    Vlce-priuclpal  controls  distinct  department 

Approved  In  Cumberland  Tel.,  etc.,  Co.  v.  Bills,  128  Fed.  275, 
holding  foreman  charged  wltli  duty  of  Inspecting  poles  la  vlce- 
prlnclpal;  Chicago  House  Wrecking  Co.  v.  Blruey,  117  Fed.  76, 
holding  foreman  of  wrecking  company  in  tearing  down  buildings 
Is  vice-principal  of  workmen  engaged  under  him.  See  75  Am.  8t 
Rep.  628,  note. 

Syl.  4  (XII,  853).  Ballway  carrying  laborers  make  no  Implied 
contract 

Approved  in  Dishon  v.  Cincinnati,  etc.,  Ry..  126  Fed.  198,  hold- 
lug  section  man  killed  after  hours  while  crossing  between  two  cars 
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OD  way  to  depot  for  Ub  own  purposes  is  fellow  servant  of  train 

bands. 

162  U.  S.  359-365,  40  L.  999,  NOBTHEBN  PAC.  R.  R.  v.  CHARLES. 

SyL  1  (853).    Day  laborer  and  freight  trainman  fellow  serrants. 

Approved  In  Dlsbon  v.  Clnclimatl,  etc..  Ry.,  12G  Fed.  19S,  hold- 
Idk  section  hand  crossing  track  for  own  purpoBCB  after  hours  la 
fellow  servant  of  trainmen;  Brlegal  v.  Southern  Fac.  Co.,  98  Fed. 
962,  holding  fireman  oiUng  turntable  and  engineer  who  ordered  him 
to  do  so  are  fellow  servants;  Hunt  v.  Hurd,  98  Fed.  688,  holding 
section  hand  could  not  recover  for  negligence  of  brakeman.  being 
fellow  servants;  WlaWe  t.  Montello,  etc.,  Co.,  Ill  Wis.  450,  87  N. 
W.  484,  holding  quarry  foreman  conducting  blasting  is  fellow  ser- 
vant of  employees  working  with  him. 

Syl.  2  (XII,  854).    Section  hand  and  foreman  fellow  servants. 

Approved  In  Weeks  v.  Scharer,  111  Fed.  335,  holding  shift  boss 
and  men  under  blm  are  fellow  servants;  Lafayette  Bridge  Co.  v. 
OlBen,  108  Fed,  337,  holding  bridge  company  liable  for  death 
of  workman  due  to  breaking  of  defective  plank  selected  by  com- 
mon workman  under  foreman's  orders;  Maher  v.  Union  Pac,  etc., 
By.,  lOG  Fed.  310,  holding  fireman  on  passenger  train  and  conduc- 
tor and  engineer  of  freight  train  are  fellow  servants;  Tomllnson 
V.  Chicago,  etc.,  R.  R.  Co.,  97  Fed.  254,  holding  railroad  brldge- 
bulld«  riding  in  work  car  attached  to  company's  train  and  train 
hand  operating  train  are  fellow  servants. 

(XII,  853).     Miscellaneous. 

Cited  in  McGinn  v.  McCormIck,  109  La.  403,  33  So.  385.  holding 
company  liable  for  injury  of  employee  due  to  defective  spring  In 
colliding  car,  negligence  being  that  of  company  and  foreman. 
162  U.  8.  366-383,  40  L.  1002,  NORTHERN  PAC.  R.  R.  v.  LEWIS. 

Syl.  2  (XII,  854).    Act  1ST8  prohibits  cutUng  of  timber. 

Approved  in  Pine  River  Logging  &  Improvement  Co.  v.  United 
States,  18G  U.  S.  2S4.  43  L.  1167.  22  Sup.  Ct.  922.  holding,  under 
act  February  16,  1889,  for  disposal  of  dead  timber  on  reservation, 
contracts  of  individual  Indians  for  such  timber  did  not  cover  all 
such  timber  on  reservation;  Teller  v.  United  States,  117  Fed.  580, 
holding  custom  of  cutting  timber  before  entry  cannot  Justify  In- 
tended entryman's  cutting  of  ties;  dissenting  opinion  in  United 
States  V.  Price  Trading  Co.,  100  Fed.  249.  253,  majority  boidlng 
settlers  engaged  chiefly  in  other  pursuits,  who  cut  wood  from  pub- 
tic  lands. for  sale  for  domestic  purposes,  are  not  required  to  make 
record  of  sales  under  20  Stat.  88. 

Syl.  3  (XII,  854).    Timber  is  presumably  cut  illegally. 

Approved  In  United  Slates  v.  Denver,  etc.,  R.  R.  Co.,  191  U. 
S.  00,  91,  24  Sup.  Ct  34,  35,  holding  railroad  company  empowered 
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to  take  timber  for  certain  purposee  hu  burden  of  showlog  ft  tak- 
ing for  such  purpoBca  wben  sued  In  trorer  b;  United  States;  dis- 
senting opinion  In  Stnbbs  t.  United  States,  104  Fed.  902,  majority 
ordering  new  trial  where  charge  was  baaed  on  wrong  atatnte. 
though  defendant  did  not  austalu  burden  of  showing  timber  law- 
fully cut 

DfatlngnlBbed  In  Stubbs  ▼.  United  States,  104  Fed.  991.  hold- 
ing where  court's  charge  was  based  upon  wrong  statute  defend- 
ant entitled  to  new  trial,  thangb  not  stistalnlng  burden  of  showing 
tjmber  lawfully  cut 

Syl.  4  (XII,  854).    Timber  wroagfnlly  cut  belongs  to  goTemment 

Approved  In  Cunulngham  v.  Metropolitan  Lumber  Co.,  110  Fed. 
'SAG,  holding  bomestead  settler  can  give  no  title  to  timber  cut  be- 
fore perfecting  his  right  entitling  blm  to  patent;  dissenting  opinion 
in  Teller  t.  United  States,  117  Fed.  58S,  majority  holding  contract 
of  govemment  agent  releasing  ties  cut  on  public  land  on  defend- 
ant's agreement  to  pay  for  same  vested  title  In  defendant 

(XII,  8M).    Ulacellaneous. 

Cited  In  M.,  etc.,  Ry.  v.  Starr,  22  Tes.  CIt.  356,  66  S.  W.  39S, 
holding  owner  of  timber  cat  by  trespasser  made  into  railroad  ties 
and  sold  may  recover  from  Innocent  purchaser  value  of  timber 
when  purchased  by  him. 

1G2  U.  8.  383-399,  40  L.  1009,  MclNTlRE  v.  McINTIRB. 
(XII,  856).     Miscellaneous. 

Cited  In  Mclntlre  v.  Mclntlre.  192  U.  8.  120.  24  Sup.  Ct  196. 
reciting  history  of  litigation. 

1(12  U.  S.  39&-404.  40  L.  lOlS,  FALMBR  v.  BAKKBTI. 
Syl.  3  (XII,  KS5).  Government  control  over  ceded  land. 
Approved  in  United  States  v.  Tucker,  122  Fed.  521,  holding 
United  States  bas  exclusive  Jurisdiction  to  punish  offenses  com- 
mitted on  land  purchased  from  State  for  locks  and  dams  on 
navigable  river;  Newcomb  v.  Rockport,  183  Mass.  78,  66  N.  E. 
5S9,  holding  town  on  main  land  cannot  be  compelled  to  build  school- 
house  on  Thatcher's  Island  or  to  fomlsb  transportation  for  children 
to  attend  school  on  main  land. 

102  U.  S.  404-409,  40  L.  1017.  KELSET  v.  CROWTHER. 
SyL  1  (XII,  855).  Specific  performance  —  Vendee  must  oiler  pay- 
Approved  In  Woods  V.  McGraw,  127  Fed.  917,  holding  equity 
will  not  enforce  option  after  time  provided  for  exercising  same 
has  expired;  Federal  Oil  Co.  r.  Western  Oil  Co.,  121  Fed.  CT7, 
holding  lessee  of  oil  land  cannot  get  specific  performance  of  lease 
where  no  well  was  sunk  as  required  by  lease;  Kentucky  Dlatlllerles, 
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etc.,  Co.  r.  Warwick  Co.,  109  Fed.  283,  boldlag  purchRSer  of  realt;, 
under  contract  reqnlrlDg  deposit  or  price  bj  certain  day,  cannot 
obtain  specific  performance  without  sbowlng  deposit  or  tender; 
Jamea  v.  Darby,  100  Fed.  22S,  holding  letter  of  option-bolder  ac- 
cepting "If  details  are  satis factority  arranged"  and  If  abstract  la 
fumished  1b  no  acceptance;  Idaho  Gold  Uln.  Co.  ▼.  Union  Mia, 
etc..  Co.,  S  Idabo.  118,  47  Pac  fiS,  holding  purchaser  of  mining 
property  falling  to  work  mines  and  pay  royalties  as  agreed  rellerea 
vendor  from  placing  deed  In  escrow;  Washln^on  v.  Mining,  etc., 
Co.,  28  Tex.  CIt.  434,  440,  441,  67  S.  W.  462,  466,  466,  holding  where 
vendors  did  not  tend»  payment,  but  objected  to  title  where  such 
title  was  not  mentioned  In  option,' no  acceptance  of  option  was 
shown;  dissenting  opinion  In  KautTman  t.  Boeder,  108  Fed.  188, 
majority  holding  party  partially  performing  contract  may  maintain 
action  for  specific  performance  against  party  benefitting  thereby. 

Dlstlngnlsbed  In  Blanton  v.  Kentucky  DistUlerles  &  Warehouse 
Co..  120  Fed.  348,  holding  tender  of  deed  by  vendor  Is  not  condi- 
tion of  suit  for  specific  performance  where  vendee  has  notified 
him  of  Intent  not  to  perform;  Kanftman  v.  Boeder,  108  Fed.  181, 
holding  party  to  contract  partially  performing  same  may  maintain 
action  for  specific  performance  or  for  damages. 
102  U.  8.  410,  411,  40  L.  1020,  MONTGOMERY  v.  UNITED  STATES. 

SyL  1  (XII,  855).    Embeizllng  decoy  letter  la  no  defense. 

See  72  Am.  St  Rep.  701,  note. 
162  U.  S.  411-115,  40  L.  1020,  BRTAH  v.  KALES. 

Syl.  1  (XII,  856).    Ejectment  against  mtatgagee  —  lender  neces- 

Approved  In  Sims  v.  Steadman,  62  S.  C.  306,  40  8.  E.  679,  hold- 
ing heirs  of  mortgagor  cannot  recover  possession  from  purchasers 
honestly  claiming  imder  deed  executed  nnder  defective  power  of 
sale  in  mortgage  without  paying  debt 
102  V.  S.  415-41B,  40  K  1022,  BRYAN  V.  BRASUlS. 

Syl.  1  (XII,  866).    Mortgagor  cannot  recover  after  breach. 

Approved  in  Romlg  v.  Glllett,  187  U.  S.  117,  23  Sup.  Ct  42,  47 
L.  100,  holding  grantee  of  purchaser  at  foreclosure  sale  cannot 
be  ousted  by  mortgage  claimant  without  payment  of  debt  because 
o(  insufficiency  of  affidavit  for  publication  of  summons;  Flnlay- 
son  V.  Peterson,  11  N.  Dak.  54,  SB  N.  W.  860,  holding  defendant, 
a  tax  purchaser  from  mortgagee,  entering  with  mortgagor's  con- 
sent cannot  be  ousted  without  payment  of  debt  and  tax  claims; 
Sims  T.  Steadman,  62  8.  G.  806,  40  S.  E.  679,  holding  heirs  of 
mortgagor  cannot  without  paying  debt  recover  possession  from 
purchaser  honestly  claiming  under  deed  executed  ander  defective 
power  ot  sole. 
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168  U.  S.  42tM25,  40  L.  1023.  ANDREWS  v.  UNITBD  STATES. 

Syl.  1  (XII,  856).     Detective  writing  deco^  letters  tna.y  testify. 

See  72  Am.  St  Rep.  701.  note. 

Sfl.  2  (XII,  856).    Obscene  matter  In  letter  Is  within  statnte. 

DistlngulBlied  in  UIddleb3'  v.  Bffler,  118  Fed.  263,  holding  charge 
that  plfllntlfl  had  written  scurtllona  anonymouB  letters  claimed  to 
be  "  a  State  prison  oITenBe  "  states  no  crime  against  United  States. 

Sy).  3  (XII,  856).  Rev.  Stat.,  |  3893,  Includes  "private  sealed 
letter." 

Distinguished  In  United  Sta.te8  v.  Wroblenskl,  118  Fed.  496,  hold- 
ing sealed  private  letter  charging  writer'^  mother  with  adultery 
Is  not  "  lewd  and  lascivious  "  within  Rev.  Stat,  |  3S83. 

Syl.  6  (XII,  856).    Charge  presumed  to  cover  rejected  instructions. 

Approved  in  Northern  Pac.  Ry.  Co.  t.  Tynan,  119  Fed.  2M,  hold- 
ing where  record  does  not  contain  entire  charge,  charge  as  given 
will  be  presumed  to  present  substance  of  refused  InatnicUons. 
1G2  U.  S.  425-434,  40  L.  1025,  DASHIELL  v.  QBOSVENOR. 

Syl.  1  (XII,  857).     Patent  is  evidence  of  operativeness. 

Approved  In  National  Chemical,  etc.,  Co.  v.  Swift  &  Co.,  104 
Fed.  92,  holding  void  Van  Ruymbelce  patent  No.  367,732,  for  a 
fertilizer. 

Syl.  2  (XII.  857).    Patent  limited  by  prior  art 

Approved  In  Weatlnghouse  Air  B.  Co.  t.  CtuisteuBen  Eng.  Co., 
128  Fed.  442,  upholding  Boyd^  patent  No.  481,134,  for  automatic 
airbrake  valve  mechanism  as  confined  by  elements  as  shown;  Union 
Writing  Machine  Co.  v.  Domestic  Sewing  Machine  Co.,  100  Fed. 
90,  holding  Brook's  patent  No,  454,845,  for  typewriting  machine, 
as  construed  Is  not  Infringed. 

(XII,  857).    Miscellaneous. 

Cited  In  International  Postal  Supply  Co.  v.  Bruce,  114  Fed.  516, 
sustaining  plea  of  postmaster  that  alleged  Infringing  machines  were 
introduced  into  his  office  by  postal  authorldea  and  used  by  their 
direction. 
162  U.  S.  435-438,  40  K  1030,  GBAVBE  v.  PAUROT. 

Syl.  3  (XII,  857).    Interpretation  of  rules  for  certifying  questions. 

Approved  In  Felsenheld  v.  United  States,  186  U.  8.  134,  46  L. 
1089,  22  Sup.  Ct  743,  declining  to  answer  cerUfied  questions  which 
Invite  court  to  examine  entire  record;  Emshelmer  v.  New  Orleans, 
186  n.  S.  42,  4G  L.  1046,  22  Sup.  Ct.  774,  holding  Supreme  Court 
will  not  answer  certified  question  where  certificate  does  not  specify 
facts  on  which  question  rests  but  whole  record  Is  certified. 
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162  n.  S.  439^66.  40  L.  1032,  BLAGGE  T.  BALCH. 

87L  1  (XII,  S&l).    Payment  of  spoliation  claims  are  gratuities. 

Approved  In  Bucbanan  v.  Patterson.  190  U.  S.  362,  863,  23  Sup. 
Ct  767,  47  L.  1096,  1097,  bolding  act  1899,  appropriating  for  pay- 
ment of  French  spoliation  claims,  meant  to  Include  next  of  kin 
of  sufferers  and  not  assignees  In  bankruptcy;  Healey  v.  Cole,  05 
M.  E.  267,  49  Atl.  1066,  bolding  appropriation  for  French  spoliation 
claims  was  mere  gratuity:  Ex  parte  Johnson,  S3  S.  C.  208,  41  S.  E. 
309,  holding  pereonal  representative  of  deceased  member  of  firm 
iB  not  proper  party  to  proceeding  by  representatlTe  of  survlTing 
member  for  distribution  of  fund. 

Syl.  3  (XII,  858).     "  Next  of  kin."  act  1891,  defined. 

Approved  in  United  States  v.  Borcherllng,  1%  U.  S.  232,  46  L. 
880,  22  Sup.  Ct  611,  holding  payment  by  secretary  of  treasury 
to  creditor  of  TInited  States,  with  notice  of  appointment  of  re- 
criver  In  State  conrt.  Is  no  bar  to  suit  by  receiver;  Healey  v.  Cole, 
95  Me.  2TT,  49  Atl.  1066,  holding  money  appropriated  for  French 
spoliation  claims  Inured  to  benefit  of  next  of  kin  of  sufferers  ex- 
isting when  appropriation  made;  Thurston  v.  Wllmer,  94  Md.  450, 
460,  61  Atl.  98,  89  Am.  St  Rep.  441,  holding  airards  to  next  of 
kin,  under  act  1888,  constituting  part  of  funds  appropriated  for 
French  spoliation  claims,  are  not  subject  to  garnishment;  Patterson 
V.  Buchanan,  92  Md.  347,  349,  48  Atl.  159,  180.  holding  act  1899, 
appropriating  for  French  spoliation  claims,  meant  to  benefit  next 
of  kin  of  original  suflerers,  existing  when  act  passed. 

(XII,  857).    Miscellaneous. 

Cited  In  Patterson  v.  Bucbanan.  92  Md.  340,  348,  351,  48  Atl.  158. 
160,  161,  holding  act  1899.  appropriating  funds  for  payment  of 
French  spoliation  claims,  meant  to  benefit  next  of  kin  existing 
when  act  passed;  Hadlock  v.  Brooks,  ITS  Mass.  440,  59  N.  B.  1014. 
bidding  order  on  client  to  pay  attorney's  fees  on  final  distribution 
of  certain  sum  Is  payable  on  making  of  final  order  for  distribution. 
162  D.  S.  466-478,  40  U  1039,  WALLACE  v.  UNITED  STATES. 

Hyt  1  (XII,  858).    Accused  cannot  bring  on  quarrel. 

Approved  In  United  States  v.  Lewis,  ill  Fed.  635,  charging  jury 
that  self-defense  cannot  be  set  up  by  one  who  brought  such  neces- 
sity upon  himself. 

Syl.  2  (XII,  858).     Killing  by  aggressor  without  Intent  not  murder. 

Approved  in  People  v.  FlllppelU,  173  N.  T.  618,  66  N.  E.  404, 
bolding  one  commencing  quarrel  with  no  intent  to  take  life  and 
killing  other  In  self-defense  Is  guilty  only  of  manslaughter. 

Syl.  3  (XII.  %8).    Trespass  cannot  be  repelled  by  killing. 

See  93  Am.  St  Rep.  268,  note. 
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SfL  4  (XII,  SS8).    Joty  conslden  qualifying  vttcamatxatxa. 

Approved  In  Fidelity  Uat  Life  Assn.  v.  Mettler,  186  U.  S.  821, 
46  L.  031.  22  Sup.  CL  667,  holding  admissible  to  rebut  Inference 
of  conspiracy  evidence  of  familf's  belief  as  to  fact  and  manner  of 
deatb  of  Insured;  United  States  v.  Lewis,  111  Fed.  632,  638, 
cbarging  that  Jury  maj  Inquire  Into  circumstances  of  killing  and 
If  facts  warrant  may  And  verdict  of  manslaugliter. 

SyL  B  <XII,  858).    Threats  of  deceased  showing  self-defeiiBe. 

See  89  Am.  St  Rep.  704.  note. 

Syt.  6  (XII,  858).    Accused  may  testify  as  to  IntenL 

Dlstlngulebed  In  Cuddy  v.  Ctemettt,  116  Fed.  302,  holding  nndls- 
closed  belief  of  vessel-ownv  that  person  fumistaluK  supplies  ob- 
tained Hen  cannot  overcome  presumption  of  no  lien. 
162  n.  B.  478-489,  40  L.  1044,  CAMPBELL  T.  PORTER. 

Syl.  1  (XII.  8G8).    Admission  to  probate  reviewed  by  error. 

Distinguished  lo  Kenaday  v.  SInnott,  179  U.  S.  613,  45  L.  344. 
21  Sup.  Ct  336,  holding  accounting  by  executrix  In  Supreme  Court 
of  District  of  Columbia  Is  reviewable  by  appeal. 

Syl.  2  (XII,  858).    District  of  Columbia  court's  power  In  probate. 

Approved  m  Chew  v.  Tome,  93  Md.  2S6,  4S  AU.  705,  holding  pro- 
bate of  will  In  District  of  Columbia  by  court  having  no  authority 
made  defect  In  title  of  realty  devised  in  such  will. 
162  U.  S.  490-498,  40  L.  1048,  OREGON,  ETC.,  RY.  v.  SKOTTOWB. 

Syl.  2  (XII,  859).  PlaintllTs  pleadings  must  show  Federal  ctxpo- 
ratlon. 

Approved  In  Spencer  v.  Duplan  Silk  Co.,  191  D.  8.  528,  24  Sup. 
Ct  175,  holding  Circuit  Court  decision  not  deprived  of  finality  by 
existence  of  constitutional  question  wbers  plaintiff's  pleadings  do 
not  disclose  such  question;  Arkansas  v.  Kansas  &  T.  Coal  Ca. 
183  U.  S.  100,  46  L.  147,  22  Sup.  Ct  40,  holding  Circuit  Court  can- 
not create  Jurisdiction  by  taking  Judicial  notice  that  Importing 
of  armed  men  means  bringing  them  through  adjoining  tnrltory; 
MouBtaln  View  M.  M.  Co.  v.  McFadden,  180  U.  S.  535,  46  L.  656, 
21  Sup.  Ct  488,  boMhig  Jurisdiction  cannot  be  supplied  by  Judi- 
cial knowledge  of  facts  sot  relied  on;  Houston  &  Texas  Cent  R. 
B.  Co.  T,  Texas,  177  D.  S.  78,  44  L.  680,  20  Sup.  Ct  549.  holding 
defendant  cannot  remove  suit  where  platntllTs  statement  shows 
no  Federal  question,  although  defendant's  defense  Involves  c<m- 
stltutional  questioD;  Florida  Crat.  etc.,  R.  R.  v.  Bell,  17S  U. 
S.  328,  330,  44  L.  490,  20  Sup.  Ct  402,  holding  plalnUff  cannot  cre- 
ate Jurisdiction  by  anticipating  defendant's  defense;  South  CBr&- 
Una  V.  Vh-glnla-CaroUna.  etc.,  Co..  117  Fed.  729,  holding  suit  b> 
State  to  subject  foreign  corporation  to  penalty  under  State  stat 
■iie,  with  no  mention  of  Federal  laws,  is  not  removable. 
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DiBtlDgulBtied  in  Scott  t.  Choctaw,  O.,'  etc.,  B.  R.  Co.,  112  Fed. 
ISl,  182,  holding  Federal  character  of!  corporatloo  need  not  appear 
hi  complaint  but  ma;  be  added  la  petition  for  remoral;  Winters 
T.  Drake,  102  Fed.  546.  M9,  holding  plalntlfC  cannot  defeat  re- 
moval or  suit  against  receiver  by  concealing  fact  of  latter's  Fed- 
eral appointment. 
162  n.  S.  4B9-&11,  40  L.  lOCl,  AIjBDRTY  v.  tTNlTBD  STATES. 

S7I.  1  (XII,  860).    Treat7  1866  did  not  make  freedmen  Indiana. 

DfBtJngnlBbed  in  United  States  v.  MlUer,  IOC  Fed.  M6,  holding 
Indian  furnishing  tntoxlcatlag  liquors  to  other  Indians  Is  within 
Rev.  Stat,  f  2130.  amended  29  Stat  S06,  against  fnmleblng  Indiana 
wlU)  liquor. 

SyL  S  (XII,  860).    Federal  courts  prosecuting  Indian  murderer. 

Approved  In  State  v.  Columbia  George,  39  Or.  134,  66  Pac.  606, 
holding,  under  act  Congress  Uarcb  3,  1SS5,  an  allottee  of  Umatilla 
resnvatloo  committing  mnrder  on  reservation  Is  triable  only  In 
Federal  courts. 

S7I.  7  (XII,  860).    FUght  is  no  confession  of  guilt 

Approved  hi  France  v.  State,  68  Ark.  533,  SO  S.  W.  238,  holding 
evidence  that  defendant  left  the  State  to  avoid  Imprleonment  be- 
cause of  Inability  to  furnish  bond,  he  having  returned  later,  will 
not  alone  sustain  conviction. 

lei;  r.  s.  612-528. 40  l.  1057,  central  pac.  r.  e.  v.  nbvada. 

Syl.  1  (XII,  8G0).    State  taxes  unpatented  surveyed  railroad  lands. 

DisUngulsbed  In  Page  v.  Pierce  Co.,  25  Wash.  9,  11,  13,  ft4  Pac. 
802,  803,  801,  holding  Poyallup  Indian  reservation  lands  sold,  under 
27  Stat  612,  under  deed  to  be  effective  only  on  full  payment  are 
not  taxable  against  vendee. 

By).  3  (XII,  861).    SUte  taxing  mineral  land  In  railway  grant 

Approved  In  I>ry  Dock  Co.  v.  Baltimore,  87  Md.  09,  64  Atl.  624, 
holding  property  right  In  land  conveyed  on  condition  of  construc- 
tion and  maintenance  of  dry  dock,  otherwise  to  revert  to  goveni- 
meut  la  taxable  by  city  and  state. 
162  U.  S.  520-546,  40  L.  1062.  GIRARD  INS.,  ETC..  CO.  v.  COOPER 

Syl.  2  (XII,  861).    Master's  fludings  presumed  correct 

AM>roved  In  Taintor  v.  Franklin  Nat  Bank,  107  Fed.  827,  hold 
Ing  a  master'a  concIuHlona  will  not  be  disturbed  unless  the  court 
Is  convinced  that  error  was  committed. 

Syl.  7  (XII,  861).    Completion  of  hotel  made  preferred  claim. 

DlstlngnUbed  In  IlUnols  Trust  etc..  Bank  v.  Doud,  105  Fed 
147,  holding  loan  to  enable  company  to  make  permanent  addition 
to  its  electric  plant  entitles  lender  to  no  preference  over  prloi 
mortgage. 
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]82  D.  S.  547-665,  40  L.  1069,  HAEWOOD  v.  WENTWORTH. 

871.  3  (XII,  861).    Act  classifying  conntleB  by  aBBessed  raluatlon. 

Approved  in  Ladd  v.  Holmes,  40  Or.  175,  66  Pac.  717,  01  Am.  St. 
Rep.  4U4,  upholding  Sess.  L&wb  1901,  p.  317,  providing  method  of 
boldlng  primary  elections  In  cities  of  certain  class;  Clark,  etc.  v. 
Plnley.  93  Tez.  180.  51  S.  W.  346.  holding  LaTTS  1897,  p.  5,  Umit- 
Ing  fees  of  certain  officers  In  conntlea  ot  less  than  3,000  voters  is 
not  a  special  la^v. 
162  D.  8.  665-592,  40  L.  1075,  GIBSON  v.  MISSISSIPPL 

SyL  3  <XI1,  862).  Remedy  In  hlgh«  conrt  vhere  Federal  right 
denied. 

Approved  In  Rogers  v.  Alabama,  192  U.  8.  231,  24  Snp.  Ct  259, 
holding  striking  from  flies  motion  to  quash  Indictment  because  It 
alleged  that  State  constitutional  provision  actuated  Jury  commis- 
sioners denies  defendant's  constltntlonal  rights;  Carter  v,  Texas. 
177  D.  S.  447.  44  L.  841,  20  Sup.  Ct.  688.  holding  eicluslOTi  of 
negroes  from  grand  Jury  solely  on  ground  of  color  deprives  negro 
indicted  by  such  Jury  of  constitutional  rights;  Bullock  t.  State, 
65  N.  J.  L.  563,  86  Am.  St.  Rep.  672,  47  AU.  63.  holding  Fourteenth 
Amendment  was  designed  as  protection  against  State  action  only; 
State  V.  People,  131  N.  C.  7»1,  794,  42  8.  B.  818,  817,  holding  ex- 
clusion of  negi'oes  rrom  grand  Jury  on  sole  ground  of  color  il 
unlawful  discrimination;  Whitney  v.  State,  42  Tez.  Or.  285,  5S 
8.  W.  896.  holding  negro  Indicted  by  grand  Jury  from  which  quail- 
fled  negroes  were  purposely  excluded  is  deprived  of  equal  protec- 
tion of  law;  Smith  v.  State,  42  Tez.  Gr.  221,  68  S.  W.  97,  holding 
evidence  showing  continued  Intentional  exclusion  of  quailAed  ne- 
groes from  grand  Juries  shows  denial  of  equal  protection. 

Distinguished  In  New  York  v.  Bennett,  113  Fed.  820,  upholding 
N.  Y.  Laws  1805.  chap,  570,  exempting  from  criminal  punishment 
tbose  recording  wagers  without  transferring  memorandum  thereof 
if  done  on  designated  race  courses;  Carter  v.  State,  39  Tex.  Cr.  356, 
357,  48  S.  W.  510,  511,  holding  Insufficient  motion  to  quash  indict 
ment  for  exclusion  of  negroes  from  grand  Jury  supported  only  by 
defendant's  affidavit  snd  offer  to  produce  witnesses. 

Syl.  4  (XII,  862).    BxclQslon  of  negroes  no  ground  for  removal. 

Approved  In  State  v.  Brownfleld,  60  B.  C.  612,  39  S.  E.  3,  ovei^ 
ruling  exception  to  refusal  to  quash  Indictment  because  of  ex- 
clusion of  negroes  from  grand  Jury  where  no  discrimination  was 
shown. 

Syl.  6  (XII,  802).    Law  requiring  good  character  la  grand  Jurors. 

Approved  in  Mallett  v.  North  Carolina.  ISl  U.  S.  696.  15  L  1019, 
21  Sup.  Ct  733.  upholding  N.  C.  act  March  6.  1899.  allowing  Stata 
in  criminal  case  to  appeal  from  grant  of  new  trlaL 
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87L  8  (XII,  862).  Mere  error  in  administering  State  law  non- 
reTlewable. 

ApproTed  In  Allen  v.  Allen,  97  Fed.  530,  holding  equity  will  not 
impeach  Judgment  as  violating  Rev.  Stat..  19TT,  where  State  court 
treated  appellant  as  It  would  any  litigant  under  the  law. 

<xn,  862).     Mlecellaneoug. 

Cited  Id  State  v.  Warner.  165  Mo.  416,  66  8.  W.  688,  holding 
denial  of  negro  defendant's  request  to  be  broagbt  Into  coturt  during 
impaneling  of  special  grand  Jury  is  error. 
162  U.  S.  592-602,  40  L.  lOSJ,  SMITH  v.  MISSISSIPPI. 

Syl.  1  (XII,  862).    Bemoval  petition  not  evidence  wlthont  consent 

Approved  In  Castleberry  t.  SUte,  69  Ark.  349,  63  8.  W.  671, 
holding  court  below  erred  In  overruling  motion  to  qnasb  Indict- 
ment without  hearing  evidence  offered  by  defendant  In  support 
thereof. 

Syl.  2  (Xn,  862).    Motion  to  quaah  —  Outside  evidence  necessary. 

Approved  in  Brownfield  v.  South  Carolina.  189  U.  S.  428,  23  Sup. 
Ct  514,  47  L.  8S3,  holding  allegations  of  motion  to  quash  indict- 
ment where  controverted  and  not  sustained  by  evidence  beyond 
defendant's  affidavit  will  not  be  taken  as  true,  affirming  State  v. 
BrowDfleld,  60  S.  C.  514,  39  S.  E.  4;  Tarrance  v.  Florida,  ISS  U.  S. 
521.  23  Sup.  Ct  403,  47  L.  574,  holding  motion  to  quash  Indictment 
for  discrimination  against  blacks  properly  overruled  where  no 
evidence  beyond  defendant's  affidavit  was  offered;  Carter  v,  Texas, 
177  U.  S.  447,  44  L.  841,  20  Sup.  Ct.  689,  holding  omission  In  bill 
of  exceptions  of  names  of  witnesses  offered  to  substantiate  motion 
to  quash  for  exclusion  of  negroes  where  court  refused  to  hear  evi- 
dence is  not  fatal;  Smith  v.  State,  42  Tex.  Cr.  221,  58  8.  W.  98, 
lioldlng  evidence  showing  residence  of  numerous  qualified  negroes, 
their  continued  exclusion  from  jury  duty  on  account  ot  color  and 
strong  race  hatred,  sustains  motion  to  qnash. 

Distinguished  In  Carter  v.  State,  39  Tex.  Cr.  357,  48  8.  W.  511. 
holding  Insufficient  motion  to  Quash  Indictment  for  discrimination 
against  blacks  supported  only  by  defendant's  affidavit  without 
naming  witnesses. 

(Xll.  862).     Miscellaneous. 

Cited  In  State  v.  Warner,  165  Mo.  416,  6S  8.  W.  588,  holding  error 
to  exclude  defendant  from  court  during  .  Impaneling  of  special 
grand  Jury;  Whitney  v.  State,  42  Tex.  Cr.  285,  59  S.  W.  896,  hold- 
ing negro  Indicted  by  grand  Jury  from  which  qualified  negroes  were 
purposely  excluded  is  deprived  of  equal  protection  of  lav. 

162  0.  8.  602-613.     Not  cited. 
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162  U.  S.  613-624,  40  L.  1090,  WILSON  T.  tINITKD  8TATBB. 

SyL  1  (XII,  862).    PoBse«aion  of  frnlte  of  crime. 

Approved  In  Oonsidlue  v.  United  States,  112  Fed.  S49.  bolding 
nnexplsined  possession  of  counterfeit  postal  tnoaes  order  and  outfit 
for  stamping  same  Is  OTldence  of  defendant's  gullL 

SyL  S  (XII,  863).    False  testimony  as  evidence  of  guilt 

Api^vTed  In  Commonwealtb  t.  Deraney,  182  Mass.  86,  64  N.  E. 
403,  bolding  cbarge  tbst  tf  Jnry  found  defendant  had  biteatlonally 
misstated  material  facts  they  might  consider  same  as  admissions 
of  guilt  was  not  erroneous. 

Syl.  4  (XII,  863).  Deceased's  photograph  admissible  to  show 
Identity. 

See  TB  Am.  St  Bep.  478.  note. 

SyL  6  (XII,  6U3).  Confeselon  must  t>e  TOlnntary,  vlthout  Induce- 
ment. 

Approved  In  Iowa  t.  Storms,  118  Iowa,  381,  86  N.  W.  612,  hold- 
ing admissible  confession  made  to  an  officer  where  defendant  said 
same  was  not  made  because  of  any  inducements;  Strong  v.  State, 
63  Nebr.  442,  88  N.  W.  778.  holding  admissible  confession  made 
after  deputy  warden  told  prisoner  of  advantages  of  obeying  prison 
rules  but  nothing  of  benefits  from  pleading  guilty. 

Sfl.  8  (XII,  863).     Court  leaving  confession  to  Jury. 

Dlstlngnished  in  State  v.  Young,  67  N.  3.  L.  230,  51  AtL  942, 
.  holding  question  is  open  whether  after  trial  court  on  preliminary 
examination  admitted  statement  of  accused.  It  might  be  required 
to  submit  the  question  to  Jury. 
162  U.  S.  62&-6S0,  40  L.  1097,  GRAIN  v.  UNITED  STATES. 

Syl.  1  (XII,  863).    Couri:  may  refer  to  previous  court 

Approved  in  United  States  v.  McKlnley,  127  Fed.  168,  reaffirming 
rule. 

Syl.  2  (XII,  863).  *'  E^xecnted  and  caused  to  be  executed "  not 
duplicity. 

Approved  In  Griffin  v.  State,  109  Tenn.  27,  70  S.  W.  68,  sustain- 
ing indictment  for  talcing  female  for  purposes  of  "concubinage  and 
prostitution "  under  statute  against  taking  for  such  purposes  In 
the  disjunctive. 

Syl.  6  (XII.  864).    Hecord  must  show  doe  process. 

Approved  in  United  States  v.  McKnlght,  112  Fed.  983,  holding 
arraignment  and  plea  not  necessary  on  new  trial  where  record 
shows  a  prior  arraignment  and  plea. 

(XII,  803).    Miscellaneons. 

Cited  In  McKnlgbt  v.  United  States,  97  Fed.  216,  holding  where 
Indictment  charges  several  Intents,  any  one  of  which  will  be 
sufficient,  proof  of  any  one  supports  Indictment 
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182  D.  8.  650-663,  40  L.  1105,  WESTERN  UNION  TEL.  CO.  t. 
JAMES. 

SyL  1  (Xn,  864).     Law  reqnlrtiig  prompt  delivery  valid. 

Approved  Id  Clereland,  etc.,  By.  Co,  v.  Illinois,  177  D.  S,  517,  44 
L.  Seg,  20  Sup.  Ct  T23,  holding  ODConatltDtloiial  IlL  4Ct  Marc'B~2I, 
1874,  I  26,  reqniriag  all  regular  pasBenirer  trains  to  atop  at  county 
aeats;  WeBtern  Unloa  Tel.  Oo,  t.  Carter,  366  Ind.  632.  60  N,  E. 
SOS,  holding  Indiana  statute  liiip-)slDg  penalty  upon  company  for 
nondellTery  or  meaBage  does  not  apply  to  meRsage  s<rne  outside 
of  State;  Marshall  t.  Telegraph  Co.,  79  Mt«a.  100,  101.  Wi.  27  So. 
615,  88  Am.  St  Rep.  586,  587,  holding  section  4326  of  Code,  1S02.  Im- 
posing p«ialt7  for  failure  to  transmit  message  correctly,  doea  not 
apply  to  dday  in  transmission;  Purdy  t.  Erie  R.  R.,  102  N.  T.  !ii, 
S6  N.  E.  SIO,  upholding  La%vs  1805,  chap.  1027,  requiring  ra!lrna<ia 
operating  within  State  to  Issne  mlleage-booka;  Western  Dnion  Tel. 
Co.  T.  Reynolds,  100  Va.  407,  93  Am.  St  Rep.  975,  41  8.  E.  858,  up- 
holding Code,  I  1291,  Imposing  penalty  for  failure  to  deliver  tele- 
gram promptly. 

Distinguished  In  Central  Stockyards  Co.  v.  LoulsvlUe  &  N.  R.  R. 
Co.,  118  Fed.  120,  holding  State  cannot  compel  company  to  transfer 
cars  to  connecting  line  where  received  from  another  State. 

Syl.  3  (XII,  8(M>.    Legislation  In  aid  of  commerce  valid. 

Approved  in  Brie  R.  H.  v.  PurCy,  186  U.  8.  150,  40  L.  848,  22  Sup. 
Ct  606,  holding  no  Federal  question  presented  by  claim  that  mile- 
age-book statute  infringes  on  commerce  power  where  State  court 
upheld  same  as  confined  to  State;  Ex  parte  Young,  36  Or.  250, 
78  Am.  St  Rep.  774,  58  Pac.  708,  upholding  Hills'  Anno.  Laws, 
I  19B2,  forbidding  any  person  to  persuade  seamen  to  desert  vessel 
within  State  waters;  Gray  v.  Telegraph  Co.,  108  Tenn.  50,  91  Am. 
St  Rep.  712,  64  S.  W.  1006,  holding,  under  Shannon's  Code,  I  1338, 
company  la  liable  to  suit  fpr  mental  anguish  caused  by  failure  to 
deliver  message. 

162  D.  S.  664-687,  40  L.  1100,  COFFIN  v.  UNITED  STATES. 
Syl.  8  (XII,  865).    No  false  entry  where  transaction  real 
Approved  In  United  States  v.  Young,  128  Fed.  115,-  holding  enter- 
ing  worthless   check    as    cash   Item    will   not   snstain    Indictment 
against  cashier  for  making  "false  entry." 

162  U.  S.  687-71^  40  L.  1118,  PUTNAM  v.  UNITED  STATES. 
SyL  1  (XII,  865).    Immaterial  variance  between  Indictment  and 

Approved  In  Rieger  v.  United  States,  107  Fed.  922,  holding  aver 
ment  that  note  was  made  and  drawn  by  person  giving  his  full 
name  is  supported  by  proof  that  such  person  signed  note  regard- 
leaa  <a  fnll  name. 
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Sjl.  8  (XII,  866).    Separate  sentence  on  two  counts. 

Approved  In  Carter  v.  McClaughry,  183  U.  8.  385,  46  L.  247,  22 
Sap.  Ct  189,  sustaining  eentence  of  court- martial  ImpoBlng  fine  and 
Imprisonment  on  coovlctlou  of  two  separate  ofFenses,  each  punleb- 
able  by  fine  or  Imprlaonmeut;  Hecbter  t.  United  States,  94  Md.  442, 
50  Atl.  1043,  sustaining  verdict  of  guilty  of  one  ofFense  cbarged 
In  indictment  without  mentioning  other. 

(XII.  8S5).     Uleceilaneous. 

Cited  m  Breese  t.  United  States,  106  Fed.  683,  holding  bank 
teller  testlFjlag  as  to  checks  may  refresh  his  memory  by  ezamlD- 
ing  entries  made  in  part  by  others. 


CLXIII  UNITED  STATES. 


163  V.   S.  1-30,  41  L.  49,  WESTERN  UNION  TEL.  CO.   T.  TAO- 
GART. 

Syl.  I  (XII,  867).  SUte  taxing  property  engaged  In  interstate 
commerce. 

Approved  in  Atlantic  &.  Pacific  Xel.  Co.  v.  Philadelphia,  190 
C.  S.  163,  23  Sup.  Ct  818,  47  L.  999,  1000.  holding  interstate  tele- 
graph company  liable  to  reasonable  license  tax  for  local  super- 
vision over  poles  ajid  wires;  State  v.  Western  Union  Tel.  Co.,  105 
Mo.  519,  625,  85  S.  W.  778,  780,  holding  telegraph  company  of 
another  State  aci^eptlng  right  to  build  on  government  roads  given 
by  act  1886  is  subject  to  State  taxation. 

Syl.  2  (XII,  867).    Tai  proportional  to  mileage  la  vaHd. 

Approved  In  Wisconsin  &  M.  Ry.  Co.  v.  Powers,  191  V.  S.  388, 
24  Sup.  Ct  109,  upholding  Ulch.  act  1893.  May  27,  i  3,  levying  tax 
on  property  and  business  of  railroad  sitoated  partially  within 
State. 

Syl.  3  (XII,  8b7).    Coat  of  replacement  not  proper  test 

Approved  In  Citizens',  etc.,  H.  R.  v.  Common  Council.  125  Mich. 
692.  holding  in  determining  cash  value  of  street  railroad  for  assess- 
ment the  tangible  property  Is  unit,  enhanced  by  value  of  franchise 
privileges. 

(XII,  867).    Miscellaneous. 

Cited  In  Coulter  v.  Weir,  127  Fed.  909,  910.  holding  investment  of 
telegraph  company's  surplus  In  bonds  held  outside  State  and  not 
used  In  business  cannot  be  taxed  In  State. 
163  U.  S.  31-48.    Not  cited. 
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163  D.  8.  40-56.  41  L.  66,  KIRK  t.  UNITED  STATES. 

&fl  1  (XII,  868).    No  royaltlea  recoverable  on  Invalid  patent. 

Approved  in  Hamilton  v.  Park,  etc.,  Co.,  125  Mlcb.  76.  83  N.  W. 
1019,  faoldlng  plaintiff  cannot  recover  royalties  under  contract  pur- 
portiog  to  sell  exclnslve  right  to  Invention  wbere  application  was 
rejected. 

163  D.  a  56-63.  41  I*  69,  WIGGAN  T,  CONOLLY. 

S;L  2  (XII.  868).    Indian  treaty  invalidating  guardian's  deed. 

Dlstlngnlslied  in  Dunbar  v.  Green.  88  Kan.  5BI.  72  Pac.  244. 
boldlng  Shawnee  Indian  cannot  attack  deed  to  land  Bold  by  bis 
guardian  while  he  was  minor,  artec  delaying  over  twenty-one 
yMTs  alter  majority  was  reached. 

Iffl  n.  S.  6S-74,  41  L.  72,  DIBBLE  v.  BELLINGHAM  BAT  LAND 
CO. 

SyL  3  (XII,  869).    State  Judge's  certificate  cannot  control. 

Approved  In  Henkel  v.  ClndnnaU,  177  D.  8.  171,  44  L.  721,  20 
Sup.  Ct.  573,  holding  certlfleate  of  State  supreme  Justice  as  to 
Federal  question  submitted  and  decided  cannot  confer  Federal 
Jurisdiction. 

163  0.  8.  75-81,  41  L.  76,  CORNELL  v.  GREEN. 

SyL  1  (XII.  869).  Appeal  to  Supreme  Court  requires  constttu- 
tlonai  questloiL 

Approved  In  Richards  v.  Michigan  Cent.  R.  R.  Co.,  186  U.  S. 
479.  46  U  1259,  22  Sup.  Ct.  942.  reaffirming  rule;  Huguley  Mfg.  Co. 
r.  Galeton  Cotton  Mills,  184  U.  S.  295.  48  L.  648,  22  Sup.  Ct.  4o4, 
boldJng  no  right  of  appeal  to  Supreme  Court  from  decree  at  Circuit 
Court  or  Appeals  made  final  by  act  of  1891  as  resting  on  diverse 
'itiieoshlp;  Loeb  v.  Trustees  of  Columbia  Townehlp,  179  V.  S. 
+'-1.  43  L.  2Se.  21  Sup.  Ct.  177,  holding  under  section  5,  act  1801. 
-"^"[ireme  Court's  Jurisdiction  to  review  Circuit  Court  decision  ou 
i-uuGCitutlonal  grounds  extends  to  cases  where  either  party  raiseii 
i|i:"StIon;  Cincinnati.  Hamilton,  etc.,  Ry.  Co,  v.  Tbiebaud,  177  U.  S. 
•11"".  44  L,  913,  20  Sup.  Ct.  824.  holding  point  of  onconstituUonallty 
nf  Slate  statute  raised  only  In  assignment  of  errors  will  not  bus- 
uiD  writ  of  error. 

113  C.  8.  81-82.  41  L.  78.  LOWE  v.  KANSAS. 
Syl.  1  (XII.  870).    Due  process  accords  with  English  and  Amerl' 

Approved  in  Hawkins  v.  Roberts,  122  Ala.  148,  27  So.  332,  up 
faolding  act  February  18.  1699,  abolishing  court  of  county  com- 
(Qlsslonera;  Sutton  v.  Hancock,  118  Ga.  443,  45  S.  E.  507,  uphold- 
'Jif  civ.  Code,  i  3283,  providing  that  probate  In  common  form  shall 
bt'come  conclusive   upon  every  one  except  minors   within  seven 
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years;  Andms  t.  InBurance  Assn.,  168  Mo.  163,  67  S.  W.  SSQ,  np- 
boldlng  practice  la  State  courts  of  aUowlng  Insurer  to  prove  waiver 
of  termB  of  policy  without  alleging  waiver  in  petition. 

Syl.  2  (XII,  870).    Law  permitting  Jury  to  pnnleh. 

Approved  In  Liquidating  Commlsatonen,  etc.  v.,  Tax  Odlector 
et  sL,  106  I&  13fi,  30  So.  308,  npholdtttg  section  K,  act  No.  170. 
1898,  allowing  attorneys  representing  tax  collector  10  per  cent, 
commission  on  amount  collected;  State  v.  Sctallts  Brew.  Co.,  101 
Tenn.  782,  78  Am.  8t  Rep.  M8,  59  S.  W.  1036,  upholding  Actt  1897, 
cbap.  94,  prohibiting  and  punishing  transactions  calculated  to  lessen 
competition  In  lmportatl<»i  of  articles  or  manufacture  of  domestic 
articles. 
163  D.  8.  93-99,  41  L  82,  NORTHERN  PAC.  R.  R.  T.  ENGLAND. 

SyL  2  (XII,  670).  Contributory  negligence  In  Jnmping  from 
tram  for  Jury. 

Approved  In  Swift  v.  Langbeln,  127  Fed.  116,  holding  pedestrian 
having  no  knowledge  of  hole  In  street  Is  not  neceuBarily  guilty  of 
contributory  negligence;  Florida  Cent,  &  P.  E,  H.  Co.  v.  Sullivan, 
120  Fed.  803,  holding  court  properly  submitted  question  of  con- 
tributory negligence  of  passenger  In  riding  In  coach  provided  for 
negroes  against  mlea  of  company;  Alaska  United  Gold  Mlu.  Co.  v. 
Keating,  110  Fed.  S67,  holding  question  whether  standing  on  cross- 
bar above  bucket  as  was  customary  In  case  of  lowering  men  In 
mining  shaft  was  negligence  was  for  Jury;  Erie  R.  R,  Co.  v.  Moore, 
113  Fed.  273,  holding  question  of  brakeman's  contributory  negli- 
gence In  running  In  front  of  engine  at  engineer's  order  Is  for  Jury; 
Gordon  v.  Seaboard,  etc.,  Ry.,  132  N.  C.  BTO,  44  8.  E.  28,  holding 
fact  that  court  In  charge  on  question  of  negligence  required  find- 
ing of  facts  pertaining  to  question  of  contributory  negligence  Is 
not  prejudicial;  Coley  v.  North  Carolina  R.  B.,  129  N.  C.  414,  40 
8.  E.  198,  holding  question  of  contributory  negligence  In  using 
defective  drain-pipe  to  climb  upon  engine  Is  for  Jury;  Thomas  v. 
Raleigh,  etc.,  R.  R.,  129  N.  0.  396,  40  S.  E.  202,  holding  section 
hand  Injured,  while  unloading  hand  car  from  flat  car  at  order  of 
foreman,  where  place  was  somewhat  dangerous.  Is  not  negligent 
In  law;  The  Van  Duien  Gas,  etc.,  Co.  v.  Schelles,  61  Ohio  St  BIO, 
56  N.  E.  1001,  holding  question  of  contributory  negligence  In  otiey- 
Ing  foreman's  order  to  work  In  proximity  to  dangerous  saw  which 
caught  plaintiff  was  properly  submitted;  Galveston,  etc.,  Ry.  v. 
Puente,  30  Tex.  Civ.  249,  70  S.  W.  363,  holding  whether  section 
hand  injured  while  trying  to  board  moving  car  as  ordered  was 
contrlbutorlly  negligent  Is  for  jury. 

<XI1,  870).    Miscellaneous. 

Cited  In  Erie  B.  B.  Go.  v.  Kane,  118  Fed.  233.  235,  holding  &re- 
man  Is  guilty  of  contributory  negligence  In  standing  on  frtmt  of 
moving  engine  cleanluK  number  lielow  headlight 
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163  U.  8.  100,  101.    Not  cited. 

163  U.  8.  101-lOe.  41  L.  87,  MURBAr  t  LOUISIANA. 

(XII,  871).    Mlacellaseons. 

Olted  la  State  t.  KllDe,  109  La.  621,  33  So.  625,  holding  written 
testlnHinj  of  witneases  permanently  absent  from  State  taken  wben 
accnsed  was  present  fs  receivable  on  trial  of  tbe  case. 
163  D.  B.  109-118.     Not  cited. 
X63  D.  8.  118-132,  41  L.  98,   BARNITZ  t.  BEVEELI. 

8rL  1  (XII.  871).    Changes  Id  laws  affecting  contract 

Approved  In  Oshkosh  Water-Works  v.  Oshkosb,  187  U.  8.  439, 
23  Sup.  Ct.  234,  47  L,  251,  upboldlng  city  charter  amendment  pro- 
viding that  no  action  sbsll  tw  maintained  against  city  until  claim 
presented  and  disallowed  by  coundl,  affirming  109  WU.  212,  221, 
224,  Si  N.  W.  378.  381,  382;  Erans  t.  Neills,  101  Fed.  926,  bolding 
unconstitutional  Kan.  act  January  11,  1899,  repealing  prior  stat- 
utes for  securing  dues  from  corporations  by  additional  liability  of 
stockholders;  Gralg  t.  Herzman,  9  N.  Dak.  143,  81  N.  W.  289,  up- 
holding section  4795,  Kev.  Codes,  authorizing  court  to  order  sale  of 
realty  and  division  of  proceeds  between  mortgagee  and  mechanic's 
llenholder.    See  9&  Am.  St  Rep.  887,  note. 

Distinguished  In  Jack  v.  Cold,  114  Iowa,  3SS.  86  N.  W.  376.  hold- 
ing mere  change  in  mode  of  redeeming  made  by  Code  1897,  {  405C, 
does  not  alTect  right  to  red^m;  State  Savings  Bank  v.  Matthews, 
_  123  Mlcb.  S8,  81  N.  W.  918,  holding  Pub.  Acts  1899,  No.  200,  allow- 
ing decree  of  foreclosure  to  direct  sale  after  six  months  Instead  of 
one  year  as  formerly;  and  allowing  six  months  after  sale  for  re- 
demption, merely  changes  remedy. 

Syl.  2  (XII,  871),    Acta  enlarging  redemption  not  retrospective. 

Approved  in  Padgett  v.  Post,  106  Fed.  602,  holding  unconsdta- 
tlonal,  as  to  bona,  fide  holders.  South  Carolina  statute  prohibiting 
levy  of  tax  to  pay  township  bonds;  Ualone  v.  Roy,  134  Gal.  345, 
66  Fac.  313,  holding  Code  Civ.  Proc,  1  702,  extending  period  of 
redemption  from  six  to  twelve  months,  does  not  apply  to  sale  under 
mortgage  executed  before  Us  passage;  Tuohy  v.  Moore,  133  Cal.  018, 
65  Pac.  1108,  holding  purchaser  at  foreclosure  sale  under  mortgage 
executed  prior  to  amendment  of  section  702,  Code  Civ.  Proc,  ex- 
tending time  for  redemption,  entitled  to  deed  In  six  months;  Haynes 
V.  Tredway,  133  Cal.  403,  404,  65  Pac.  864,  holding  right  to  redeem 
mortgage  Is  governed  by  statute  in  force  wheu  mortgage  executed 
■nd  not  by  later  statute  extending  time;  Woodworth  v.  Bowles,  61 
Kan.  fi86,  60  Fac  336,  holding  Laws  1897.  chap.  47,  |  55,  em- 
powering receiver  to  enforce  stockholder's  liability  and  suspending 
crenUtor's  right  to  do  so.  Is  inapplicable  to  those  who  were  creditors 
previously;  Hollister  t.  Donahue,  11  S.  Dak.  600,  501,  78  N.  W. 
ToL  III  —45 
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960,  holding  nnconstltutloDal,  ae  applied  to  [a-lo!-  moi-tgaKea,  Latrs 
189S,  chap.  140,  extendlDg  redempdon  period  ooe  year  on  payment 
of  taxes  and  certain  Interest;  Canadian,  etc..  Trust  Co.  v.  BlAke, 
24  Wash.  103,  63  Pac.  1100,  holding  unconstitutional,  as  applied  to 
contracts  previously  executed.  Laws  1898,  cbap.  53,  |  15,  allowing 
judgment  debtor  to  redeem  homestead  without  accounting  Tor 
occupation. 

(XII.  S71).    MiscellaueouB. 

ated  in  Hooker  v.  Burr,  137  Cal.  670,  70  Pac.  781,  holding  pay- 
ment of  1  per  cent,  per  month,  according  to  amendment  of  1897  to 
Code  Cir.  Proc.,  |  702,  Is  sufflclent  in  redeeming  mortgage  executed 
betare  such   amendment 

163  U.  S.  134-140.  41  L.  101,  UNITED  STATES  T.  BIDER. 

Syl.  1  (XII,  872).    Certificate  of  division  not  allowable  after  1891. 

Approved  in  Rider  v.  United  States.  178  U.  S.  258,  44  L.  1060,  20 
Sup.  Ct  840.  reciting  bletory  of  litigation. 

SyL  2  (XII,  872).  Questions  of  Circuit  Court's  Jurisdiction  cer- 
tified. 

Approved  la  Mexican  C«it.  Ry.  Co.  v.  Eckman.  187  U.  S.  432,  23 
Sup.  Ct  213,  47  L.  247,  holding,  under  act  1891,  gnardlau  and  not 
ward  is  party  plalntlflT  for  Federal  Jurisdiction  based  on  citlzensiilp 
where  guardian  sues  In  own  name;  Motes  v.  United  States,  178 
U.  S.  406,  44  L.  1153,  20  Sup.  Ct  996,'boldlng  criminal  case  may 
be  taken  directly  from  Circuit  Court  to  Supreme  Court  under  act 
1881  where  lavolviug  construction  of  Constitution. 
163  U.  S.  140-142.  41  L.  104,  HARRISON  v.  u'xiTED  STATES. 

SyL  1  (XII,  873).  Ten  peremptory  challenges  for  robber  of  mail 
carrier, 

Distlnguisbed  In  Consldlne  v.  United  States,  112  Fed.  345,  holding 
Uefendant  prosecuted  under  Rev.  Slat.,  i  5478,  for  breaking  Into 
post-oflSce,  Is  entitled  to  but  three  peremptory  challenges. 
163  U.  S.  142-154,  41  L.  107,  ILLINOIS  CENT.  R.  R.  t.  ILLINOIS. 

Syl.  4  (XII,  873).    Requiring  stop  at  count;  seat  unreasonable. 

Approved  In  Cleveland,  etc.,  Ry.  Co.  v.  Illinois,  177  V.  S.  518,  510. 
4-1  L.  870,  20  Sup.  Ct  724.  holding  invalid  III.  act  March  21,  1874, 
i  28,  requiring  all  regular  passenger  trains  to  stop  at  county  seats. 

DIstlngolalied  in  Chicago.  A.  B.  R.  Co.  v.  City  of  CarlinviUe, 
200  111.  328.  93  Am.  St  Rep.  200,  65  N.  E.  734.  upfaolding  city 
ordinance  limiting  speed  of  all  passmger  trains  within  city  limits 
to  ten  miles  an  hour. 

143  U.  S.  155-la9.     Not  cited. 
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163  U.  S.  160-16S,  41  L.  113,  PBRBOO  v.  DODOE. 

Syh  2  (XII,  S74).  ComplalDant  on  appeal  caonot  urge  legal 
remedy. 

Approved  In  United  States  v.  Southern  Pac,  R.  R.  Co.,  117  Fed. 
553,  boldlng  objection  of  legal  remedy  must  be  made  bef(»-e  defend- 
ants have  entered  upon  defense  on  merits  In  equity  suit;  Green  v. 
Turner,  9S  Fed.  760,  holding  complainant  bringing  suit  in  equity  to 
quiet  title  cannot  defeat  Federal  court's  Jurisdiction  by  plea  of  ade- 
quate remedy  at  law. 

SyL  S  (XII,  874).     Answer  treated  as  croas-blU. 

Approved  In  Dunham  v.  Travis,  2S  Utah,  70,  69  Pac.  469,  holding 
answer.  In  suit  on  written  instrument,  denying  complaint  and 
alleging  mutual  mistake  and  praying  reformation,  Is  counterclaim. 

SyL  6  (XII,  874).    Rev.  Stat,  |  2326,  does  not  require  Jury  trial. 

Approved  in  Tonopah  Traction  Mln.  Co.  v.  Douglass,  123  Fed, 
838,  upholding,  under  Bev.  Stat,  i  2326,  complaint  following 
Nevada  statute,  iu  nature  of  bill  to  quiet  title  to  land  alleged  to  be 
part  of  mining  claim  In  plalntlfTs  possession;  Dnrgan  v.  Iteddlng, 
108  Fed.  916,  917,  sustaining  as  s  bill  In  equity,  under  section  2320, 
complaint  framed  under  Cal.  Code  Civ.  Froc,  {  307.  alleging  land  to 
be  mineral  land  occupied  by  plalndtt  under  mining  laws;  Yooug 
V.  Goldsteen,  97  Fed.  300,  holding  proceedings  under  Rev.  Stat., 
{  2326,  may  be  In  equity  when  plaintiff  Is  in  possession  and  at  law 
when  defendant  Is  In. 

(XII,  874).    Miscellaneous. 

Cited  In  Shoshone  Mining  Co.  v.  Rutter,  177  U.  S.  612.  44  L.  867, 
20  Sup.  Ct  728,  holding  suit  In  support  of  adverse  miniug  claim, 
under  Bev.  Stat..  H  2325,  2326,  does  not  Involve  Federal  question 
unless  construction  of  mining  laws  necessary;  Klrkman  v.  Bird, 
22  Utah,  113,  61  Pac.  340,  upholding  Sess.  Laws  1809,  p.  90,  exempt- 
ing earnings  of  married  men  or  beads  of  families  for  services  ren- 
dered within  sisty  days  before  execution  levied. 

163  U.  S.  leO-aw.  41  D.  us.  SINGEB  MFQ.  CO.  T.  JUNE  MFG. 
CO. 

SyL  1  (XII,  874).    Public  using  name  after  patent  expires. 

Approved  In  Holiapple's  Composition's  Co.  v.  Rabtjen's  American 
Composition  Co.,  183  D,  B.  12,  46  L.  55,  22  Sup.  Ct  10,  holding  name 
"  Rahtjen's  Composition,"  applied  to  preparations  prepared  by 
Babtjen,  becomes  common  property  after  expiration  of  patent; 
Horllck's  Food  Co.  v.  Elgin  Mllklne  Co.,  1'20  Fed.  267,  holding  where 
manufacturer  of  "  Malted  Milk  "  sold  same  as  under  a  patent  al- 
though not  patented,  name  became  general  and  right  to  exclusive 
use  ended  with  patent;  State  v.  Thierauf,  107  Mo.  441,  67  S.  W, 
2M,  holding  name  Castorla  and  Pitcher's  formula  became  public 
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property  on  expiration  of  patent  and  Imitation  of  either  la  not 
criminal.    See  85  Am.  St.  Rep.  IIG,  note. 

DlstlnKolsbed  In  Ratbjen's  American  Comp.  Co.  v.  Bolzappel's 
Comp.  Co.,  101  Fed.  260,  261,  boldlng  expiration  of  English  patent 
for  BabtJen'B  composition  does  not  affect  right  of  makers  to  pro- 
tection in  America. 

87L  2  (XII,  87B).    Public  may  copy  form  of  machine. 

Approved  In  Flagg  iltg.  Co.  t.  Holway,  178  Mass.  91,  D8  N.  E. 
667,  holding  In  absence  of  patent  for  zither.  Imitation  In  manu- 
facture cannot  be  enjoined. 

Syl.  5  (XII,  875).    Public  may  nae  abandoned  surname. 

Approved  In  Saxlebuer  v.  Eisner  &  Mendelson  Co.,  179  D.  S.  81. 
45  L.  73,  21  Sup.  Ct  12,  holding  no  abandonment  of  trademark 
Bhown  by  failure  to  prevent  nae  by  others  of  term  Hunyadi.  wbere 
owner  made  all  possible  efforts. 

Syt  7  (XII,  875).  One  using  generic  name  must  Indicate  manu- 
facturer. 

Approved  In  Elgin  Nat.  Watch  Co.  v.  Illinois  Watch  Case  Co., 
179  n.  8.  674,  45  li.  381,  21  Sup.  Ct  274,  holding  geographical 
name  Elgin  cannot  be  reglatered  as  lawful  trademark;  Faber  v. 
Faber,  124  Fed,  612,  enjolnli^  defendant  Faber  from  using  name 
on  fountain  pens  without  adding  Initial  E.  «-  name  Sberbard  to 
distinguish  pens  from  those  of  A.  W.  Faber;  WyckotI,  Seamens. 
etc.,  Benedict  v.  Howe  Scale  Co.,  122  Fed.  351,  holding  purchaser 
of  Remington  typewriter  business  and  right  to  use  name  may  en- 
Join  corporation  composed  partially  of  Remingtons  from  using 
name  on  typewrltera;  Royal  Baking  Powder  Co.  v.  Royal,  122  Fed. 
346,  enjoining  defendant  Royal  from  using  his  name  on  outside  of 
cans  to  confuse  his  product  with  "  Royal  Baking  Powder;"  Ghlck- 
cring  V.  Chlckering,  120  Fed.  73,  affirming  order  granting  prelimi- 
nary Injunction  against  defendant  Chlckering  selling  pianos  marked 
"  Cbickertng  Bros,"  and  advertising  to  represent  "  Chlckering  & 
Sons"  pianos;  Computing  Scale  Co.  r.  Standard,  etc.,  Co.,  118  Fed. 
067,  refusing  to  enjoin  use  of  word  "  standard  V  or  "  computing," 
as  applied  to  scalea  wbere  term  possessed  no  secondary  meaning 
and  no  evidence  of  Intent  to  deceive  was  shown;  Draper  v. 
Skerrett,  IIS  Fed.  206,  holding  plaintiff  may  enjoin  nse  by  defend- 
ant of  term  French  Tissue  although  same  not  subject  of  trade- 
name; Lleblg,  etc.,  Co.  V.  Walker,  115  Fed.  S26,  holding  plaintiff 
entitled  to  enjoin  defendant  from  naing  "  Lleblg's  Fluid  Beef  Com- 
pany "  or  simulating  complainant's  name  or  label;  B.  B.  Hill  Mfg. 
Co.  V.  Sawyer-Boss  Mfg.  Co.,  112  Fed.  145. '  holding  defendanto 
cannot  be  restrained  from  Iml^tatlng  plaintiff's  "  Centaur  Dater " 
where  former  placed  thereon  their  own  name  as  manufacturer: 
Halstead  v.  Houston,  ill  Fed.  378,  enjoining  circulation  of  circular 
Including  portion  of  author's  announcement  of  forthcoming  "Life 
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of  McElnley,"  Issued  to  mislead  public;  Singer  Ufg.  Co.  v.  Hippie, 
109  Fed.  1S3,  boldlng  wbere  manufacturer  bas  not  abandoned  ex- 
clusive rlgbt  to  use  name"  Singer"  as  descriptive  of  machines, 
deteodant  may  be  enjoined  from  applying  name  to  dissimilar 
machlnee;  Williams  v.  Mitchell,  106  Fed.  171,  holding  where  name 
■'  Carrum "  has  become  known  h»  tradename  of  article  It  cannot 
be  used  by  another  to  deceive  public;  Puller  v.  Huff,  101  Fed-  144, 
directing  Injunction  against  use  of  "  Sanitarium  Health  Food  Com- 
pany "  as  unfair  competition  against  plaintiff  "  Health  Food  Com- 
pany;" Lleblg's  Extract  of  Meat  Go.  v.  Llbby,  McNeal  &  LIbby,  103 
Fed.  89,  enjoining  defendants  from  dressing  their  extract  of  beef 
to  simulate  Lleblg's  Extract  of  Beef;  NaUonal  Starch  Mfg.  Co.  v. 
Duiyea,  101  Fed.  119,  holding  defendant  cannot  be  enjoined  from 
using  label  of  atarch  manufactured  "  by  Duryea  and  Company " 
ivb^%  In  other  respects  label  did  not  deceive;  Dadlrrlan  v. 
Yacublan,  98  Fed.  879.  880,  holding  no  relief  can  be  granted  against 
nse  of  descriptive  name  "  Matzoon "  where  defendant  did  all  In 
his  power  io  prevent  confuaion  of  products;  Vlano  v.  Bacclgalupo, 
183  Mass.  162,  67  N.  E.  642,  bolding  use  by  competitor  on  same 
street  of  name  "  Boston  Trade  Peanut  Roasting  Company "  In- 
fringes plalntlirs  name,  "  Boston  Peanut  Roasting  Company;" 
Centaur  Co.  v.  Link.  62  N.  J.  Bq.  14S.  49  Atl.  829.  holding  plaintiff, 
manufacturer  of  Castorla  for  thirty-flve  years,  entitled  to  enjoin 
defendant  from  selling  Castoria  so  put  up  and  labeled  as  to  simu- 
late plaintiff's;  dissenting  opinion  in  Shaver  v.  Heller,  etc.,  Co., 
108  Fed.  838,  majority  enjoining  use  by  defendant  of  term  "Ameri- 
can "  In  connection  with  ball  or  wash  blue.  See  notes,  86  Am.  St 
Rep.  81,  106,  117. 

Distinguished  in  Shaver  v.  Heller,  etc.,  Co.,  108  Fed.  826,  en- 
joining use  by  defendant  of  geographical  term  "American"  In 
(.-onnection  with  ball  or  wash  blue. 

(XII.  874).     Miscellaneous. 

Cited  in  Manbattan  Life  Ins.  Co.  t.  Wright,  126  Fed.  89,  hold- 
ing test  of  abandonment  of  rights  under  Insurance  policy  le  ex- 
istence or  nonexistence  of  intent  to  abandon. 
163  V.  S.  205-207.     Not  cited. 
163  U.  S.  207-228,  41  L.   132,  BACON  v.  TEX^S. 

Syl.  2  (XII,  876).  Statute  or  construction  necessary  for  Impair- 
ment, 

Approved  in  Houston  &  Texas  Cent  R.  R.  Co.  v.  Texas,  177 
U.  S.  77,  44  L.  680,  20  Sup.  Ct  549,  holding  question  whether  State 
decision  holding  treasury  wHrrsntB  were  void,  giving  effect  to 
State  statute.  Impairs  obligation  of  contract.  Is  Federal;  Illinois 
Cent  B.  R.  v.  Chicago,  176  U.  S.  tiliU.  44  L.  020,  20  Sup.  Ct.  513. 
holding  question  ^vl]ethe^  au  ordinance  prohibiting  encroachment 
upon  city  harbor  Impairs  railroad's  charter  rights  may  be  Federa! 
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question;  Mercantile  Trust,  etc.,  Co.  v.  Collins  Park,  etc.,  Co.,  S9 
Fed.  819,  boldiug  city  ordinance  granting  street-railway  franchise 
le  law  of  State  wltbln  meaning  of  contract  clause. 

Sri.  3  (XII  878).     No  Federal  Jurisdiction  where  do  contract. 

Approved  fn  Gates  t.  Parmly,  191  D.  S.  BBS,  24  Sup.  Ct  843,  re- 
affirming rule;  Steome  v.  Mluuesota,  17S  U.  S.  233,  45  L.  170,  21 
Sup.  Ct.  77,  holding  Supreme  Court  determines  for  Itself  existence 
or  nonexistence  of  contract  set  up  as  Impaired  by  State  enactment. 

(XII,  8T6).    Miscellaneous. 

Cited  In  dissenting  opinion  in  Freeport  Water  Co.  v.  Freeport,  180 
IT.  S.  609.  4S  L.  692.  21  Sup.  Ct  502,  majority  holding  111.  act  April 
10,  1872,  empowering  cities  to  contract  for  water  supply  at  such 
rates  as  fixed  by  ordinance  and  for  period  of  thhrty  years,  au- 
thoclaes  no  thirty-year  rate  contract 
163  D.  S.  228-244,  41  L.  140,  WONG  WING  v.  UNITED  STATES. 

SyL  1  (XII.  877).    Judicial  trial  necessary  In  [lunlshlng  aliens. 

Approved  in  Downes  v.  Bldwell,  182  U.  S.  283,  45  L.  1105,  21  Sup. 
Ct.  7S5,  holding  Inhabitants  of  Insular  poaseaslons  whether  aliens 
or  not  are  protected  in  their  personal  rights  by  the  Constitution; 
United  States  t.  Lee  Euen,  118  Fed.  455,  holding  If  Congress  makes 
It  a  crime  for  alien  to  enter  against  law,  and  prescribes  a  punish- 
ment, the  trial  is  Judicial. 

DiBtlngulBbed  In  Ll  Sing  v.  United  States,  180  D.  6.  495,  45  L. 
638,  21  Sup.  Ct  463,  holding  deportation  of  Chinese  le  not  punish- 
ment for  crime  nor  banUhment,  hence  no  deprir&tlon  of  rights 
guaranteed  by  the  Constitution. 

Syl.  2  (XII,  877).  Executive  department  Intrusted  with  Identifi. 
cation  and  deportation. 

Approved  In  The  Japanese  Immigrant  Case.  189  U.  S.  97,  23  Sup. 
Ct  613,  47  L.  724,  upholding  act  March  3.  1S91,  providing  for 
deportation  of  alien  Immigrants  within  one  year  after  Illegal  entry; 
United  States  v.  Gue  Lim.  176  U.  S.  464.  44  L.  547.  20  Sup.  CL  417, 
holding,  under  act  1684,  construed  In  light  of  Chinese  treaty,  wife 
and  children  of  Chinese  merchant  domiciled  !n  this  country  may 
enter  without  a  certificate;  In  re  Sing  Tuck,  128  Fed.  3S8,  390, 
holding  Congress  may  commit  question  of  cltlKenahlp  of  Immigrant 
In  first  Instance  to  Immigration  officers,  and  In  absence  of  appeal 
make  decision  final. 

Distinguished  In  United  States  t.  Burke,  99  Fed.  899,  holding 
right  to  enforce  penalty  against  foreign  ship  for  violation  of  im- 
migration laws  Is  Judicial  and  not  vested  exclusively  In  fexecutlve 
officers. 

Syl.  3  (XII,  897).    Temporary  detention  of  alibis  valid. 

Approved  In  United  States  v.  Hung  Chang,  126  Fed.  404.  hold- 
ing proceeding  for  exclusion  of  alleged  Chinese  person  so  far  as 


IzcJbyCoOgIC 


711  Notes  on  V.  8.  Reports.        103  U.  S.  2W  2S0 

trying  ieaue  as  to  whetber  accused  Is  Chinese  person  Is  critoltiQl; 
In  re  Sing  Tuck,  126  Fed.  390.  holding  Congress  ma7  commit  Ques- 
tion of  immigrant's  citizenship  In  flrvt  Instance  to  ImmiKratlon 
officers  and  malce  decision  finaJ  If  no  appeal  taken. 

(XII,  877).    Miscellaneous. 

Cited  in  United  Statea  t.  Lee  Hnen,  IIB  Fed.  4Sri.  holding  resi- 
dents alien  bom  are  entitled  to  equal  protection  of  laws;  Taol 
81m  y.  United  States.  116  Fed.  924,  holding  act  May  6,  1892,  an- 
thorlzlng  deportation  of  Chinese  laborers  who  did  not  procure  cer- 
dflcates  of  residence,  inapplicable  to  Chinese  woman  marrying 
American  citizen. 
163  U.  S.  244-268.  Not  clted- 
163  U.  S.  2SS-268,  41  L.  ISl,  UNITED  STATES  t.  LawB. 

SyL  2  (XII,  877).     Chemist  Is  member  of  profession. 

Approved  in  United  States  t.  Morrison,  109  Fed.  896,  holding 
tmth  of  averments  of  fact  In  criminal  information  for  violating 
laws  for  giving  aid  to  «ntry  of  aliens  under  contract  cannot  be 
determined  on  demurrer  without  proof. 

Distinguished  In  In  re  Bills,  124  Fed.  643,  holding  alien  expert 
accountants  Imported  under  contr&ct  are  not  members  of  learned 
profession  within  exception  of  act  March  3,  1903. 

(XII,  877).     Mlscellaneoua 

Cited  In  United  States  v.  McEh^oy,  115  Fed.  253i  holding  declar- 
ation for  assisting  Importation  of  alien  under  contract  must  show 
character  of  labor  In  which  Immigrant  Is  to  serve. 
163  U.   S.  269-273,  41  L.  155,   EDWARDS  v.  BATES  CO. 

Syl.  1  (XII,  877).    Matured  coupon  Is  separate  canse  of  action. 

Approved  In  Independent  School  DlsL  v.  Rew,  111  Fed.  4,  hold- 
ing each  coupon  of  bonds  gives  rise  to  principal  and  primary  cause 
of  action  separate  from  promise  to  pay  bonds:  dlsseiitlng  opinion 
In  Park  v.  Candler,  114  Ga.  499,  40  S.  E,  537,  majority  holding  ap- 
plication of  proceeds  of  sale  of  public  property  to  interest  on  public 
debt  Is  within  constitutional  requirement  of  application  to  pay- 
ment of  pnbllc  debt. 
163  U.  8.  278-280.  41  L.  157,  HANPORD  v.  DAVIES. 

SyL  1  (XII,  878).    Judicial  decisions  not  within  obligation  clause. 

Approved  in  Weber  v.  Roagan,  188  U.  S.  14,  23  Sup.  Ct  264,  47 
L.  365,  holding  decision  that  Tex.  act  1897,  for  sale  of  pnbllc  Bchool 
land,  vested  commissioner  with  discretion  to  sell  same,  cannot  Im- 
pair obligation  of  contract  where  act  created  no  contract;  Mobile 
Transportation  Co.  v.  Mobile,  187  U.  S.  4S8,  23  Sup.  Ct  174.  47  L. 
272,  holding  change  of  view  by  highest  State  court,  relative  to 
limit  of  private  ownership  on  tide  waters,  rBls»3  no  question  under 
contract  clause;  Allen  v.  Allen.  97  Fed.  530,  holding  party  defeated 
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In  action  tn  State  court  cannot  maintain  snit  In  eqnlty  to  wt 
aside  snch  Judgment  on  ground  of  Impairing  obligation  of  contract. 

SfL  4  (XII,  87Q.    JnriBdlctional  averroents  shoold  be  positive. 

Approved  In  Spencer  t.  Dnplan  Slltc  Co.,  191  V.  3.  528,  24  Sap.  Ct 
175,  holding  to  confer  Federal  Jorledictlon  of  conBtltutlonal  qnestlon 
plalntifTs  pleadings  mnet  abow  tbat  case  substantially  Involvea 
constrnctlon  of  lawa  or  Conatltntlon;  Florida  Cent,  etc.,  B.  E.  t. 
Bell,  176  U.  S.  828,  44  li.  400,  2D  Sup.  Ct  402,  boldlng  mere  asser- 
tlon  of  title  to  land  derived  bj  virtue  of  Federal  patent  presents 
.  no  Federal  question, 

163  U.  8.  280-288,  41  I*  160,  EIO  GRANDE,  ETC..  BY.  CO.  v. 
LEAKB. 

SyL  1  (Xn,  878).    Biasing  Inetmctlon  embodied  tn  charge. 

Approved  In  Peck  v.  Oregon,  etc.,  E.  R..  28  Utah,  27,  69  Pac. 
154,  boldlng  wbere  charge  embraces  all  material  proposltltHia  thej 
need  not  be  repeated  in  special  request 

SyL  8  (XII,  878).  Court  may  refuse  instruction  singling  out  clr- 
cnmstaQces. 

Approved  In  Langbeln  v.  Swift,  121  Fed.  419,  holding  proper 
method  for  presentation  of  que^lon  of  contributory  negligence  to 
Jury  Is  by.  charge  as  to  principles  of  law  rather  than  by  enumerating 
possible  facts. 

163  D.  S.  289-299,  41  L,  163,  KNIGHTS  OF  PTTHIAS  7.  KAL- 
INSKI. 

Syl.  2  (XII,  STO).     Receipt  of  assessments  waives  forfeiture. 

Approved  In  Supreme  Lodge,  etc.  v.  Wellenvoss,  119  Fed.  RTS, 
holding  beneflciary  cannot  be  defeated  by  action  of  lodge  suspend- 
ing membership  of  insured  six  years  after  knowledge  of  acta  al- 
leged as  cause  of  suspension;  Baltimore  Life  Ins.  Co.  v.  Howard, 
95  Md.  258^  52  Atl.  400,  holding  statement  of  Inspector  sent  out 
to  collect  delinquent  premiums  tbat  Insured's  policy  was  all  right 
waives  forfeiture. 

(XII,  879).    Miscellaneous. 

Cited  In  Morton  v.  Royal  Tribe  of  Jos^b..  93  Mo.  App.  90,  hold- 
ing, under  law  of  1897.  suicide  of  member  of  mutual  benefit  society 
was  complete  defense  to  action  on  benefit  certificate. 

183  U.  S.  29&-319,  41  L.  166,  HENNINGTON  v.  GEORGIA. 

Syl.  1  (XII,  870).     State  Sunday  law  valid. 

Approved  In  Petit  v.  Minnesota,  177  U.  S.  105.  44  L.  718.  20  Sup. 
Ct  666,  upholding  proviso  in  Minn.  Gen.  Stat  1894.  |  6513,  that 
keeping  barber  shop  open  on  Sunday  Is  not  a  work  of  necesrity 
or  charity:  Scougale  v.  Sweet.  124  Mich.  318.  82  N.  W.  10C3.  hold- 
ing games  of  base  ball  on  Sunday  is  prohibited  by  section  5912, 
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Comp.  LftWB  1887,  and  made  breacb  of  peace  bj  section  1134;  Sx 
parte  Nortbrup,  41  Or.  491,  68  Pac.  446,  upholding  Seas.  Laws  1001, 
p.  17,  making  It  a  misdemeanor  to  wort  as  a  barber  on  Stmaay. 

DlsUngulshed  In  Eansas  Cltjr,  etc.,  Rj.  t.  Board  of  Raliroad 
Comrs.,  106  Fed..  357.  boldlng  Arkansas  railroad  commisBlon  cas 
not  fix  freight  rates  lor  b&nl  between  Arkansas  polnta  over  Unc 
lying  largely  In  Indian  Territory. 

SyL  2  (XJI,  g78).    Sanday  law  against  freight  trains  valid. 

DIstlOKulBhed  in  Cleveland,  etc.,  Ry.  Ca  v.  Illinois,  177  U.  B. 
617,  44  K  870,  20  Snp.  CL  723,  holding  unconstitutional  III.  act 
Uarcb  21,  1874,  requiring  all  regular  passenger  trains  to  stop  at 
county  seats, 

SyL  3  <XII.  870).  Police  regulations  IncldentaUy  affecting  com 
merce  valid. 

Approved  In  Held  v.  Colorado.  187  D.  S.  147,  23  Sup.  CL  96,  47 
L.  114,  upholding  Colo.  3ess.  Iaws  18SS.  p.  335,  prohibiting  Im- 
portation of  cattle  from  south  of  thirty-sixth  parallel  without  cer- 
tificate of  Inspection  from  sanitary  board;  Brie  B,  B,  v.  Purdy, 
185  V.  8.  150,  46  L.  848,  22  Sup.  Ct  606,  holding  no  question. foi- 
Federal  review  Is  furnished  by  State  decision  uptolding  statute 
requiring  Issue  of  mileage-books  which  Is  construed  as  applying  onl.v 
to  State  roads;  Louisiana  v.  Texas,  176  D.  S.  24,  44  L.  3u6,  20 
Sup.  Ct.  259,  holding  controversy  between  States  arising  because  of 
enforcement  of  rules  by  health  officer  amounting  to  embargo  on 
commerce  is  not  Justiciable  In  Supreme  Court;  Duluth  Brewing,  etc., 
Co.  V.  Superior,  123  Fed.  357,  upholding  ordinance  requiring  liquor 
mauufacturers  maintaining  place  for  sale  distinct  from  manufac- 
tory to  pay  license,  exempting  wholesalers  selling  from  manufac- 
tory; Clement  v.  Metropolitan,  etc..  By.  Co.,  123  Fed.  273,  boldlng 
Chicago  ordinance  authorizing  commissioner  of  public  works  lo 
provide  bridge  algnale  for  passing  vessels  Inapplicable  to  private 
bridges;  Purdy  v.  Brie  R.  R.,  162  N.  T.  51,  56  N.  E.  510,  upholding 
mlleage-booh  act  of  1805  construed  as  applying  only  to  travel 
within  the  State;  Ex  parte  Young,  36  Or.  250,  78  Am.  St.  Rep, 
774,  59  Pac.  708.  upholding  Hill's  Anno.  Laws,  ^  1952,  forbidding 
persons  to  persuade  seaman  to  desert  vessel  within  State  waters. 
See  notes,  93  Am.  St.  Rep.  84;  78  Am.  St.  Rep.  266. 
163  U.  S.  319-321,  41  L.  174,  HUNTINGTON  V.  SAUNDERS. 

SyL  1  (XII,  890).  Bankruptcy  —  Appellate  Jurisdiction  from  Cir- 
cuit Court  of  Appeals. 

DlstlnguUhed  In  First  Nat.  Bank  v.  Klog.  186  U.  S.  205,  46  L. 
1128,  22  Sup.  Ct  900,  holding  no  appeal  to  Supreme  Court  from 
Judgment  of  Bankruptcy  Court  on  ground  of  Jurisdiction,  under 
act  1801,  i  5,  where  no  certiflcflte  of  question  was  made;  Uuliblii 
son  T.  Otis,  Wilcox,  etc.,  Co.,  123  Fed.  18,  19,  holding  section  '■; 
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&.ct  Uarcb  8,  1891,  creating  Circuit  Courts  of  Appeal,  does  not 
authorize  apt>eal  to  Supreme  Court  from  decision  revising  proceed- 
ings of  District  Court 

163  D.  S.  321-325,  41  L.  175,  BOBPENNING  v.  CHICAGO,  ETa, 
RT. 

Sjl.  1  (XII,  8S0).    Department's  findings  of  fact  final. 

Approved  In  Gertgens  v,  O'Connor,  191  U.  S.  240,  24  Sup.  Ct 
96,  holding  patent  of  land  department  after  contest  hefore  It 
passes  legal  title  to  patentee;  De  Cambra  v.  Rogers,  189  tl.  S. 
122,  23  Sup.  Ct.  521,  47  L.  735,  holding  land  department's  decision 
m  ordinary  contest  between  pre-emption  claimants  biuds  tbe 
courts;  Gardner  v.  Ronestell,  180  U.  S.  370,  46  L.  577,  21  Sup. 
Ct  401,  holding  land  department's  determination  that  land  claimed 
Is  not  within  Mexican  grant  patented  to  claimant  and  that  claim- 
ant Is  not  bona  fide  purchaser  Is  conclusive;  Edwards  t.  Begole, 
121  Fed.  8,  holding  conclusive  finding  of  land  department  that 
homestead  claimant  did  not  become  actual  occupant  until  certain 
date;  Robards  Tobacco  Co,  v.  Frants,  103  Fed,  280,  holding  col- 
lector's assessment  of  tax  on  tobacco  remaining  In  factory  was 
Judicial  determination  that  same  had  been  removed,  since  until 
removal  It  was  not  taxable;  Small  v.  Lutz,  41  Or.  578,  6S  Pac. 
827,  holding  secretary  of  Interior's  determination  that  lauds  sought 
to  be  patented  were  subject  to  homestead  entry  binds  purchase 
under  revoked  swamp  land  list 

Distinguished  In  School  of  Magnetic  Healing  v.  UcAnnuItf,  1S7 
D.  S.  108,  23  Sup.  Ct  39,  47  L.  96,  holding  postmaster-general  can- 
not Intercept  letters  to  magnetic  healing  concern  as  fraudulent 
use  of  malls,  question  of  mental  cure  being  open  one;  Standard 
Quicksilver  Co.  v.  Habishaw,  132  Cal.  110,  120,  64  Pac.  115,  hold- 
ing patent  to  homesteader  on  agricultural  lands  is  impervious  to 
attack  as  containing  mineral  lands  where  no  known  mines  were 
shown. 

SjL  2  (XII,  880).    Patent  for  reserved  land  Inoperative. 

Approved  In  School  of  Magnetic  Healing  v.  McAnnulty.  187  n. 
8.  108,  23  Sup.  Ct  39,  47  L.  96,  holding  postmaster-general  cannot 
prohibit  delivery  of  letters  to  magnetic  healing  concern  as  fraudu- 
lent use  of  malls  as  question  of  mental  cure  Is  an  open  one;  King 
V.  M'Andrews,  104  Fed.  431,  holding  Dak.  act  18%.  Incorporat- 
ing Indian  reservation  lands  within  dty  of  Chaml>er]aln,  appro- 
priated such  land  from  entry  under  settlement  laws. 

Distinguished  in  King  v.  McAndrews,  111  Fed.  870,  873.  holding 
patents  issued  by  land  department  to  lands  attempted  to  be  with- 
drawn by  Dakota  legislature,   but  subsequently  opened  by   Con- 
gress, are  not  collaterally  attackable. 
163  U.  S.  325-331.    Not  cited. 
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163  D.  8.  331-M2,  41  L.  179,  WEBSTER  t.  LDTHER. 

67I-  1  (XII,  881).    Right  to  additional  bomestead  Is  assignable. 

Approved  Id  United  States  t.  Lair,  118  Fed.  100,  boldlng  grant 
of  soldler'a  additional  homestead,  nnder  Rev.  Stat.,  |  230G,  Is  in 
the  natnre  of  a  bounty  to  soldier;  Fliilllps  t.  Carter,  13S  Cal,  606, 
87  Am,  Sl  Rep.  151,  67  Pat  1032,  holding  entry  of  land  under 
desert  land  act  of  18T7  Is  assignable  during  life  of  entryniBn. 

Syl.  2  <XU,  681).  Department's  construction  weighty  bnt  not 
conclusive. 

Approved  In  Fairbank  v.  United  States,  181  U.  8.  308,  311,  45 
L.  873,  874,  21  Sup.  Ct  608,  659,  holding  InvaUd  as  tax  on  exports 
stamp  tax  imposed  on  foreign  bill  of  lading  by  act  Jtine  13,  1898; 
In  re  Brodle,  128  Fed.  672,  holding  where  coort-tuartlal  deter- 
mines by  sentence  that  local  law  is  Impossible  of  ascertainment 
sentence  Is  cuuclusive;  Demlng  v.  M'Ciaugbry,  113  Fed.  641,  hold- 
ing ander  seventy-seventh  article  of  war  volunteer  soldiers  raised 
oiider  act  1899,  cannot  be  tried  by  court-martial  consisting  of 
officers  of  regular  army;  Deweeee  v.  Smltb,  106  Fed.  445,  bold- 
Ing,  under  sections  SlSl,  5234,  Rev.  Stat.,  comptroller  may  make 
successive  assessments  upon  stockholders  of  Insolvent  national 
bank  and  receiver  may  collect  same. 
163  D.  8.  342-346.    Not  cited. 

163  U.  S.  346-353,  41  L.  184,  STEAMER  COQUITLAM  v.  UNITED 
STATES. 

Syl.  1  (Xn,  882).  Alaska  District  Court,  Supreme  Court  of  Ter- 
ritory. 

Approved  In  Jackson  v.  United  States,  102  Fed.  480,  hoMlng 
Indictment  is  not  vitiated  by  tecbnlcal  error  In  entitllDg  same  "  In 
District  Court  of  United  States  for  District  of  Alaska." 

(XII,  882).    UlscellaneouB. 

Cited  in  Corbus  v.  Leonhardt,  114  Fed.  12,  holding  section  858. 
Rev.  Stat.,  prohibiting  either  party  from   testifying  in  suits  by 
or  against  executors,  administrators  or  guardians,  is  inapplicable 
to  territorial  courts. 
163  U.  8.  353-368,  41  L.  186.  TEXAS.  BTa,  RY.  v.  GENTRY. 

Syl.  4  (XII.  882).    Person  presumed  to  stop,  look  and  listen. 

Approved  in  Baltimore,  etc.,  R.  R.  Co.  v.  Landrlgan,  191  U.  S. 
474.  24  Sup.  Ct  140,  141,  holding  In  absence  of  contrary  evidence 
pedestrian  killed  at  crossing  Is  presumed  to  have  stopped,  looked 
and  listened;  Northern  Pac.  Ry.  Co.  v.  Spike,  121  Fed.  46,  48,  hold- 
ing law  presumes  In  absence  of  countervailing  testimony  that 
person  killed  at  crossing  was  in  exercise  of  ordinary  care;  dissent- 
ing opinion  In  Gogdell  v.  Wilmington,  etc.,  R.  R.,  130  N.  C.  328, 
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41  S.  E.  M6,  majority  boldlng  refueal  of  charge  that  law  presumed 
deceased  to  have  uaed  care  was  not  error  where  buraleD  of  showing 
contributory  negligence  was  placed  on  defendant. 

S7L  6  (XII,  883).    Negligence  for  Jorr  when  (acta  donbtfnL 

Approved  In  bTOhee  T.Campbell,  101  Fed.  MO,  boldlng  court  Is  Jus- 
tified In  taking  question  of  negligence  and  contributory  negligence 
from  Jnry  only  when  facts  are  not  In  doubt;  dissenting  opinion  In 
Bamaay  t.  Eddy,  123  Ulch.  IM,  ^  N.W.129,  majority  holding  brake- 
man  climbing  on  side  of  car  and  crushed  by  lumber  piled  close 
to  track  la  guilty  of  contributory  negligence. 
163  V.  S.  368-38G.  Not  cited. 
163  U.  g.  385-41S,  41  L.  190,  UEYEB  t.  RICHARDS. 

Syl.    8    (Xn,    8S3).    Commercial   paper — Implied    warranty    of 
tdeatlty. 

Approved  In  McClnre  v.  Gent  Tr.  Co.,  105  N.  Y.  125,  B8  N.  B. 
782,  boldlng  defendant  selling  corporation  stock   for   undisclosed 
owner  waa  bound  to  deliver  marketable  stock  tree  from  lien  for 
stockholder's  Indebtedness  to  company. 
163   0.   S.  416-428,  41   L,   211.   BANK   OF   COMMEBCB   v.   TEN- 


Syl.  4  (XII,  884).  Amendment  withdrawing  exemption  valid 
prospectively. 

Approved  in  Adirondack  By.  v.  New  York  State,  176  U.  8.  345, 
44  L.  496,  20  Sup.  CL  463,  holdbig  condemnation  of  lands  by  State 
before  railroad  exercised  right  of  eminent  domain,  but  after  map 
of  route  was  filed,  deprives  company  of  no  vested  rights;  Deposit 
Bank  of  Owensboro  v.  Davieaa  Co.,  102  Ky,  213,  39  S.  W.  1040, 
holding  acceptance  by  banks  of  act  ISSG  did  not  create  contract 
which  prevented  State  from  Imposlug  additional  taxes  upon  banks; 
Cooper  Hospital  v.  Camden,  68  N.  J.  L.  703,  54  Atl.  424.  holding  ' 
where  hospital  did  not  accept  charter  conferring  tax  exemption 
no  contract  arose  preventing  State  from  annulling  such  exemption 
by  constitutional  amendment. 

(XII,  884).     Miscellaneous. 

Cited  In  Burget  v.  Boblnson,  123  Fed.  264,  boldlng  eCCect  of  or- 
der of  Circuit  Coturt  of  Appeals  staying  mandate  Is  to  retain  Juris- 
diction of  case  with  power  to  grant  rehearing  after  term;  In  re 
Worcester  County,  102  Fed.  810.  holding  District  Court  permitting 
flling  of  petition  for  rebearlng  during  term  retains  Jurisdiction  to 
act  upon  such  petition  at  succeeding  term;  Winters  v.  Drake,  102 
Fed.  548,  549.  boldlng  plaintiff  cannot  defeat  removal  of  suit 
against  Federal  receiver  by  failure  to  state  In  pleadings  what 
court  appointed  defendant. 
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103  U.  8.  4W-4M,  41  L.  a5,  DNITED  STATES  v.  REALTY  CO. 

87L  2  (XII,  884).  CoDgreas  msj  pay  moral  claims  nnder  lovalld 
taw. 

Approved  In  New  Tork,  etc.,  Ina,  Co.  t.  Board  of  Comrs.,  106  Fed. 
130,  134,  upholding  Rev.  StaL  Obio,  f  2834c.  In  effect  requiring 
any  countj  tuTing  lasoed  and  sold  bonds  under  law  subsequently 
declared  onconstltutloaal  should  pay  same;  Barle  v.  Commonwealth, 
lao  Maas.  663,  63  N.  E.  10,  ftl  Am.  St  Rep.  329.  upholding  Sut. 
189S,  chap.  488  (water  supply  act),  allowing  compensation  to  own- 
ers of  eotabllshed  businesses  Injured  by  carrying  out  of  said  act; 
MlnneftpoUs  t.  Janney,  86  Minn.  121,  90  N.  W.  316,  holding  valid 
tax  levied  as  result  of  donation  of  land  to  Minneapolis  Industrial 
Exposition,  pursuant  to  laws  amending  city  charter,  snob  tax  being 
for  public  purpose. 

DiattngnUhed  In  New  Xotic  Life  Ins.  Co.  v.  Board,  etc.,  90  Fed. 
8S5,  holding  void  as  retroactive  law  prohibited  by  Ohio  Const,  93 
Ohio  Laws,  p.  172,  authorizing  county  to  pay  bonds  Issned  under 
law  afterward  declared  Invalid;  Michigan  Sugar  Co.  v,  Auditor- 
General.  124  Mich.  682,  83  N.  W.  628,  holding  beet  sugar  manu- 
facturer entitled  to  no  bounties,  under  nn constitutional  act  1887, 
where  act  1890  did  sot  provide  for  appropriation  therefor;  State 
V.  FroeUch.  118  Wis.  143,  144,  145.  M  N.  W.  54.  SS.  holding  in- 
valid Laws  1901,  p.  685,  chap.  463,  appropriating  flxed  sum  to  pay 
Innocent  pnrcbaaers  of  unpaid  county  orders  Issued  under  law  af- 
UTward  declared  Invalid. 

(XII,  884).    Miscellaneous. 

Cited  In  Knowles  v.  New  York,  176  N.  Y.  439,  68  N.  B.  863.  hold- 
ing Incorporation  In  contract  for  erection  of  East  Blver  bridge 
of  labor  law  afterward  declared  Invalid  did  not  Invalldata  thr 
contract 
1G3  U.  8.  44fi-4(ra,  41  L.  221,  BLACK  v.  EI^HORN  MIN.  Ca 

Syl.  1  (XII.  885).    Locator's  wife  baa  no  dower  rlgbta. 

See  96  Am.  St  Rep.  024.  note. 
163  n.  a.  452-456.    Not  cited. 
163  U.  8.  456-467,  41  K  225.  EDDY  v.  LAFAYETTE. 

Syl.  4  (XII,  886).  Jury  Infov  negligence  from  combustible  ao- 
cumulations. 

Approved  In   Great  Northern  Ry.   Co.  v.   Coats,  116  Fed.  454, 
holding  allowing  combustible  material  to  accumulate  alonf;  defend- 
ant's tracks  was  a  specific  act  of  negligence. 
163  U.  S.  468-480,  41  L.  230.  GRAYSON  v.  LYNCH. 

SyL  2  (XII.  886).     Huffldency  of  facts  on  appeal  from  Territories. 

Approved  In  Armljo  v.  Armljo,  181  U.  S.  501.  45  L.  1002.  21  Sup.  Ct 
709,  holding  In  absence  of  findings  by  territorial  court  and  of  bill  of 
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excepUons  Snpreme  Court  mast  affirm;  Apache  County  t.  Bartb, 
177  U.  S.  IM2,  44  L.  879,  20  Sup.  Ct  71&,  holding  on  review  of 
case  tried  hj  court  Supreme  Court  is  restricted  to  iuquiry  whether 
lactB  found  support  Its  Judgment. 

Sjl.  e  (XU,  886).    Variance  Immaterial  unless  misleading. 

Approved  in  Baltimore  &  Potomac  R.  B.  r.  Cumberland,  176  U. 
8.  288,  44  L.  4S1,  20  Sup.  CL  3S2,  holding  averment  that  no  light 
appeared  on  rear  of  engine  la  satisfied  hj  proof  of  light  not  Buffl- 
clent  In  law. 

Sfl.  16  (Xlt,  887).    Multlplring  assignments  ot  error  disapproved. 

Approved  In  Werner  v.  Chicago,  etc..  R.  R.,  lOS  Wis.  307,  SI 
N.  W.  418,  holding  error  assig:ned  that  witness  tesUfled  In  damage 
suit  that  city  was  mainly  situated  on  one  side  of  defendant's  tracks 
need  not  bo  considered. 
163  D.  S.  485-491.    Not  dted. 
163  U.  S.  491-4SS,  41  K  239,  MISSOURI,  ETC.,  BY.  T.  COOK. 

i^.vl.  1  (XII,  887).     Filing  railroad  map  Oxes  route. 

.     iiroved  In  Standard  Oil  Co.  t.  Cook,  63  Kan.  866,  66  Fac.  1000, 
holding  defendant  cannot  defend  in  ejectment  as  lessee  of  railroad 
company  as  to  land  outside  right  of  way  as  settled  by  railroad  map. 
163  U.  S.  466-604.    Not  cited. 
163  U.  S.  604^^20.  41  K  244,  WARD  v.  RACE  HORSE. 

SfL  2  (XII,  887).  Indian  treaty  repealed  by'  act  admitting  Ter. 
ritory. 

Approved  In  Lone  Wolf  v.  Hitchcock,  187  D.  S.  S66,  23  Sup.  Ct. 
221,  47  L.  306,  holding  Indian  treaty  could  not  limit  power  of 
Congress  to  pass  act  June  6,  1900,  allotting  to  Indiana  in  sever- 
alty lands  held  In  common  In  reservation;  BoUn  v.  Nebraska,  ITO 
U.  S.  88,  44  L.  384,  20  Sup.  Ct  288,  Jtoldlng  act  February  9.  1867, 
admitting  Nebraska  on  equal  footing  with  original  States  did  not 
make  Fifth  Amendment,  requiring  Indictment  In  felony  cases,  ap- 
plicable lu  Nebraska. 
163  U.  S.  520-537.  Not  cited. 
163  U.  S.  537-564.  41  L.  256,  PLESSY  v.  FBEGUSON. 

SyL  6  (XII,  888).    Separate  coach  law  valid  police  regulation. 

Approved  In  Chesapeake  &  O.  B.  R.  Co.  v.  Kentucky,  179  U.  S, 
392,  393,  395,  45  L.  246,  247,  248,  21  Sup.  Ct  102.  103.  104.  follow- 
ing construction  placed  by  Kentucky  court  upon  Ky.  Stat.  1892, 
%  1  (separate  coach  law),  In  upholding  same,  that  such  law  applies 
'  only  within  the  State;  Dastervlgner  v.  United  States,  122  Fed.  3G, 
upholding  rule  13  made  by  secretary  of  Interior,  pursuant  to  act 
June  4,  1897,  prohibiting  pasturing  of  sheep  and  goats  on  forest 
reservation   lands   without  permits;   Bowie  t.    Birmingham,   etc.. 
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Rf.  Co.,  125  AIs.  411,  27  So.  1020,  upholding  street  railroad's  regu- 
lation requlrlDg  colored  paBsengera  to  occnp;'  front  and  whites 
to  occupy  rear  seats  In  carriages;  Rejnolde  v.  Board  of  Educa- 
tion, 66  Kan.  692,  72  Pac.  281,  upholding  Laws  18T9,  p.  1S3,  chap. 
Bl,  empowering  boards  of  education  In  cities  of  flret  class  to 
provide  separate  schools  for  whites  and  hlacka;  State  v.  Pearson, 
110  Lb.  390,  34  So.  576,  upholding  La.  act  1902,  requiring  separate 
but  equal  accommodations  for  white  and  colored  passengers  on 
street  cars  with  penalty  for  railroads  rlolatlng  same;  dlsEentlne' 
opinion  In  Ohio  Valley  Ry.  Go.  t.  Lauder,  104  Ky.  435,  450,  47  S. 
W.  SS2,  883,  majority  upholding  act  1892,  known  as  "  separate 
coach  law,"  requiring  separate  coaches  for  negroes  and  whites. 

Distinguished  In  The  Roanoke,  189  U.  S.  198,  23  Sup.  CL  494,  47 
L.  774,  holding  unconstitutional  as  encroachment  upon  maritime 
Jurisdiction  Wash.  Code,  for  creating  preferred  lien  on  ocean-going 
TesBela  for  materials  furnished;  Ohio  Valley  Ry.  Oo,  t.  Iinudtr, 
104  Ky.  447,  47  S.  W-  348,  upholding  act  1892,  requiring  separate 
coaches  for  negroes  and  whites. 

163  0.  8.  564-611,  41  L.  ^65,  UNION  PAC.  ET.  T.  CHICAGO,  ETC., 
HI. 

SyL  1  (XII,  888).    Corporation  has  powers  conferred. 

Approved  In  Cumberland  Tel.,  etc.,  Co.  t.  EvannvlUe,  127  Fed. 
190,  holding  telephone  company  organized  under  Illinois  laws  empow- 
ering It  to  hold  and  convey  necessary  property  cannot  sell  all  its 
property  and  franchises;  First  Nat  Bank  v.  American  Nat  Bank, 
173  Mo.  159,  72  S.  W.  1061,  holding,  under  D.  S.  Rev.  Stat,  i  5130, 
national  bank  has  no  power  to  guarantee  payment  of  draft  on  its 
customer  and  may  plead  ultra  vires. 

Syl.  2  (XII,  888).  Contract  disabling  corporation  not  enforceable 
by  estoppeL 

Approved  in  Pike'E  Peak  Power  Go.  v.  Colorado  Springs,  105 
Fed.  13,  upholding  ordinance  granting  right  to  use  city  water 
system  for  twenty-five  years,  providing  grantee  should  return  same 
unimpaired  and  enlarged;  Texarkana,  etc.,  Ry.  v.  Bemla  L.  Co., 
Gl  Ark.  549,  55  S.  W.  947,  holding  company  liable  on  note  signed 
by  president  as  president,  contents  of  which  be  used  for  own  pur- 
poses; White  V.  Bank,  CS  S.  C.  504,  45  S.  E.  99,  holding  corTKiraClon 
chartered  under  general  laws  problblting  use  of  Its  funds  directly 
or  Indirectly  In  banking  operations  not  liable  to  bank  creditors 
on  stock  subscribed  and  paid  for  by  sucb  corporation  on  which 
It  has  collected  dividends. 

Syl.  7  (XII,  880).    Railroad  act  giving  use  of  bridge. 

Approved  In  Union  Pac.  Ry.  v.  Mason  City,  etc.,  By..  128  Fed. 
233,  234,  235.  237,  239,  243,  affirming  decree  permitting  appellee 
to  use  Jointly  with  appellant  latter's  railway  bridge  across  Missouri 
aod  certain  tracks  on  terms  speclfled;  Michigan  Cent  R.  R.  Co.  r. 


izcubyCoOgIc 


163  V.  8.  611-631        Notes  on  U.  8.  Eeports.  720 

'  Pent  Uarqaette  B.  R.  Co.,  128  Mlcb.  347,  87  N.  W.  276,  anstalnlDK 
contract  granttng  rlglit  to  nse  grantor'a  rood  In  commoa,  bnt  pr<y- 
blbldnK  grantee  from  receiving  trelgbt  to  be  dellrered  east  oC 
certain  point 

S7L  10  (XII,  889).    Contract  extending  beyond  charter  la  valid. 

Approved  in  Brown  v.  Schleler,  118  Fed.  984,  upholding  lease 
by  national  bank  for  ntnety-nfne  years. 

8yL  16  (Xn,  889).  Specific  performance  of  railroad  tracic  agree- 
ment 

Approved  In  Blair  r.  Railroad  Co.,  92  Ilo.  App.  SSI,  balding 
tbere  is  notblng  dllBcult  of  performance  to  carr;  out  agreement 
to  build  water-gate  and  a  paaeway  for  cattle  tmderaeatb  defend- 
ant's trocIcB. 

(XII,  888).    MtsceUaneooa. 

Cited  in  Mnnde  Nat  Ga*  Co.  v.  Muncle.  160  Ind.  104.  66  N.  E. 
439,  boldlng  gaa  company  using  streets,  ander  contract  wftb  city 
fixing  maximum  rates,  cannot  question  city's  power  to  malce  sucb 
contract:  Aransas  Pass  Harbor  Co.  v.  Manning,  94  Tex.  S62,  63 
8.  W.  629,  boldlng  in  absence  of  creditors  consent  of  directors 
and  stockbolders  to  conveyance  by  president  was  antborlzed  witb- 
out  action  by  directors  as  board. 
163  V.  B.  611-618.  Not  cited. 
163  D.  8.  618-624,  41  L.  284,  BROWN  v.  WYGANT. 

Syl.  1  (XII.  890).    Betnrn  of  two  "  nlhlls  "  equal  to  service. 

Dlsdngnlabed  in  Eirk  v.  United  SUtes,  124  Fed.  339,  boldtng  re- 
turn of  two  "  niblle  "  an  to  scire  facias  wbere  defendant  bas  left 
jurladictJon  is  not  equivalent  to  service. 
163  0.  S,  62it-631,  41  L.  287,  DNITED  STATES  v.  PERKINS. 

Syl.  1  (XII,  890).    State  taxing  bequests  to  United  States. 

Approved  in  Snyder  r.  Bettman,  190  U.  8.  260.  23  Sup.  CL  803, 
47  li.  1036,  npboldinK  sncceaaioa  tax  Imp^ed  by  war  revenue  act 
X898  on  bequests  to  municipalities  for  public  purposes. 

DIstingnlsbed  In  dissenting  opinion  In  Snyder  v.  Bettmnnn,  190  U. 
S.  256,  257.  23  Sup.  Ct.  805,  806,  47  L.  1038,  majority  upholding  suc- 
cession tax  Imposed  by  war  revenue  act  1898  upon  bequeets  to  mu- 
nicipalities for  public  purposes. 

Syl.  2  (XII,  890).  Inheritance  tax  Is  on  transmission,  not  on 
property. 

Approved  In  Snyder  v.  Bettmann,  190  U.  S.  250,  251,  23  Sup.  Ct 
803,  804.  -47  L.  1038,  upholding  aucceaalon  tax  of  war  revenue  act 
1898  Imposed  upon  bequests  to  municipalities  for  public  purposes: 
Blackatone  v.  Miller,  188  U.  S.  205,  23  Sup.  Ct  278,  47  L.  445,  up- 
holding imposition,  under  Kew  Tork  Inheritance  law,  of  tax  on 
tranafer  under  will  of  nonresident  of  debts  due  decedent  from 
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resldeatJi  of  State;  Plnmmer  t.  Coler,  ITS  U.  S.  126,  129,  133,  134, 
137.  44  L.  1004,  1006,  1007,  1006;  1000,  20  Snp.  Ct.  S33,  833.  834, 
83C  837,  boldInK  legacjr  of  United  States  bonde  not  exempted  from 
Inheritance  tax  laws  by  act  1S70  exempting  bonds  from  tnxntlon; 
Knowltou  V.  Hoore,  178  V.  S.  S3.  5&,  58.  41  L.  976,  976,  20  Sup.  CL 
752,  753,  764,  npboldlng  tax  on  legacies  imposed  by  war  revenue 
act  1898;  Kuekgaber  v.  Moore,  104  Fed.  961,  holding  legacy  tax  of 
war  revenue  act  189S  does  not  apply  to  bequest  of  peraonalty  made 
to  alien  daughter  of  citizen  of  France;  Hooper  v.  Bradford,  178 
Haas.  97,  66  N.  B.  678,  holding  value  of  property  for  purpose  of 
tax,  under  Stat  1891,  la  Its  value  on  testator's  death,  not  at  dis- 
tribution; Hooper  T.  Sbaw,  176  Mass.  191,  67  K.  E.  382.  holding 
lega<>y  tax  Imposed  by  war  revenue  act  1898  la  deducted  from  prop- 
erty subject  to  succesBttHi  tax  Imposed  by  Massacbosetts  act  1891; 
nmon  Trust  Co.  v.  Probate  Judge.  126  Mich.  492,  84  N.  W.  1102, 
holding  tax  on  Inheritances  Imposed  by  Pub.  Acts  1800,  No.  188, 
Is  tax  on  privilege  only  and  not  subject  to  uniformity  requirement; 
State  V.  Henderson,  160  Mo.  215,  60  8.  W.  1007,  upholding  act 
April  10.  1899,  Imposing  collateral  Inheritance  tax;  Matter  of  Del- 
ano, 17S  N.  Y.  492,  as  N.  E.  872,  upholding  Laws  1896,  p.  868. 
Imposing  tax  on  transfer  of  property  by  exercise  of  power  of 
appolnttnent;  Dixon  v.  BIcketts,  26  UUh,  22S,  72  Pac.  960,  up- 
holding Utah  Inheritance  tax  law  of  1901,  Sess.  Laws  1001,  p.  Ql, 
chap.  62;  State  v.  Clark,  30  Wash.  446,  71  Pac.  22,  upholding  In- 
heritance tax  law  of  Sess.  Laws  1901,  p.  68,  {  2,  Imposing  greater 
tax  on  collateral  than  on  direct  heirs. 

DlBtlngulshed  In  Ferry  r,  Campbell,  110  Iowa,  286,  81  N.  W. 
G06,  holding  unconstitutional  Iowa  inheritance  tax  law,  providing 
for  appraisement  without  notice  to  beir  or  legatee. 

(XII,  890).    Miscellaneous. 

Cited  In  Black  v.  State,  113  Wis.  223,  231.  89  N.  W.  628,  531,  hold- 
ing unconstitutional  Laws  1899,  for  taxation  of  transfers  or  In- 
heritances In  property  valued  at  $10,000  or  over. 
163  U.  8.  632-662.  41  L.  289,  WIBORG  v.  UNITED  STATES. 

SyL  6  (XII.  891).    Court's  expression  of  opinion  not  error. 

Approved  In  State  v.  McKnIglit.  110  Iowa,  83.  93  N.  W.  ffiS,  up- 
holding charge  tbat  It  was  conceded  that  deceased  died  from  blood 
poisoning  where  snch  was  the  admitted  fact;  Iowa  v.  Cunningham, 
111  Iowa.  244,  82  N.  W.  778.  holding  instruction  of  coort  that  In- 
dictment meant  to  charge  kilting  of  Infant  child  of  I.  H.  was  not 
error  where  fact  was  not  disputed. 

SyL  9  (XII,  802).  Conspfrator'a  declarations  admissible  in  conrt'a 
discretion. 

Approved  In  Kansas  City   Star  Co.   v.  CaiUsIe,   108  Fed.  301, 
sustaining  exdnsion  of  conversation  between  cattle  thief  and  an- 
Vol.  Ill— 46 
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Oder,  not  In  pIsIntllPB  presence,  as  to  plalntlfFs  bavlng  Bald  Iw 

could  dlBpoee  of  Btolen  cattle. 

163  U.  B.  662-674,  41  L.  300,  UNITED  STATES  t.  BAU* 

SyL  1  (XII,  892).     Qenersl  acquittal  la  bar. 

See  92  Am.  Bt  Bep.  129,  note. 

BjL  4  (XII,  882).    New  trial  after  Indictment  set  aside; 

Approved  tn  Murphy  t.  Maesachnsetts,  177  U.  8.  158,  1S9,  44  L. 
714,  20  Sup.  Ct  640,  upboldlog  sentence  Imposed  under  Mass.  Acta 
1851  after  reversal  of  former  Judgment  on  application  of  convict; 
Ogle  T.  State,  43  Ter.  Cr.  228.  68  8.  W.  1010.  96  Am.  St  Rep. 
holding  conviction  on  Indictment  by  grand  Jury  of  tblrteen  Inatead 
of  twelve,  as  required  by  statute,  waa  iritbont  Jurisdiction  and  no 
bar  to  second  trial 

SyL  8  (XII,  882).    lndl<;tment  alleging  "  mortal  wound  "  luffldent. 

Approved  In  State  v.  Prlvltt,  175  Mo.  227,  7B  S.  W.  462,  sus- 
taining information  charging  accused  with  murder  In  striking 
deceased  and  shooting  him  with  loaded  shotgun  Inflicting  mortal 
wound. 

Syl.  9  (XII,  802).    Unsworn  marshal  not  cause  for  reversal. 

Approved  In  United  States  r.  Davis,  103  Fed.  470,  holding  objec- 
tion that  ballitrs  In  charge  of  Jury  in  felony  case  were  not  sworn 
Is  unavailing  In  Federal  courts  regardless  of  State  procedure; 
Dreyer  v.  People.  188  111.  59,  58  N.  E.  626,  holding  failure  to  object 
to  omission  to  swear  officer  In  charge  of  Jury  as  required  by  sec- 
tion 435.  Crim.  Code,  is  waiver  of  requirement 

(XII,  892).     Miscellaneous. 

Cited  in  State  v.  Manning,  168  Mo.  429,  68  B.  W.  344,  holding 
Indictment  charging  injured  person  with  assaulting  himself  can- 
not ground  plea  of  former  Jeopardy  by  real  assailant 
163  XT.  8.  686,  41  L.  305,  REAL  SSTATE  CO.  T.  BECK. 

Miscellaneous. 

Cited  fn  Frazee  v.  Spokane  County.  29  Wash.  290,  68  Pac.  783, 
holding  Indian  becoming  citizen  under  act  1887  is  nevertheless, 
within  act  1SS4  continuing  homestead  privilege  and  placing  twenty- 
five-year  restriction  on  alleuatloo. 
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IM  V.  S.  1-^M,  41  L.  32T,  BEAB  LAKE,  ETC^  IREL  CO.  T.  OAR- 
LAND. 

8yL  4  (XII,  893).    Mortgage  may  Include  after  acquired  property. 

Approved  Id  Central  Trust  Co.  t.  Waebington  County  R.  R.  Co.,  124 
Fed.  817,  holding  railroad  mortgage  Including  after  acquired  prop- 
erty Included  branch  line  anbaequently  purchased  by  mortgagor; 
MasterBou  t.  Burnett,  27  Tex.  Civ.  376,  66  S.  W.  93,  holding  pur- 
chaser of  land  glvlnf  purchase-money  mortgage  takea  laud  bur- 
dened with  lien,  and  mortgage  lien  la  prior  to  prior  Judgment  lien 
against  purchaser. 

SyL  6  <XI1,  SB3).    Supreme  Court  cannot  review  findings  of  fact 

Approved  In  Apache  County  v.  Barth,  177  U.  8.  S42,  44  L.  879, 
20  Hup.  Ct  718,  719,  holding  on  appeal  from  territorial  Supreme 
Court  on  trial  by  conrt,  sufficiency  of  facts  found  and  exceptions  to 
evidence  alone  reviewable. 

1»  U.  S.  26-12,  41  L.  837,  AMERICAN  ROAD  MACHINE  CO.  v. 
PENNOCK,  ETC.,  CO. 

SyL  2  (XII,  894).    Enlargement  by  common  method  not  invention. 

Approved  In  Johnson  v.  Chlsholm,  llS  Fed.  632,  holding  void  Scott 
&  Chlsholm  patent  No.  S(X>,299,  for  pea-hulling  machine;  Hickory 
Wheel  Co.  v.  Prazler,  1(X>  Fed.  102.  holding  void  Elliott  patent  No. 
494,113.  for  sulkies  fitted  with  low»  pneumatic  tired  wbeeta;  dis- 
senting opinion  In  Justl  v.  Clark,  108  Fed.  669,  majority  upholdinj; 
Hurlbut  reissue  pateht  No.  11,696.  for  dental  spittoon. 
104  U.  S.  42-46.  41  L.  344,  UNITED  STATES  v.  GILLIOT. 

Syl.  2  (XII,  694).    Court  of  Claims'  certificate  conclusive. 

Distinguished  In  Buchanan  v.  Patterson,  190  U.  S.  865,  23  Sup.  Ct 
768,  47  L.  1097,  holding  act  1899,  making  appropriation  pursuant  to 
award  of  Court  of  Claims,  meant  to  Include  only  next  of  kin  of 
original  sufferers,  affirming  PatterBon  v.  Buchanan,  92  Md.  349,  350, 
48  AtL  160. 

164  U.  S.  46-49.    Not  cited. 
164  D.  S.  4»-53,  41  L.  346.  UN'ITED  STATES  v.  KURTZ. 

Syl.  6  (XII,  894).    Allowance  of  fees  to  clerk. 

Approved  In  Marvin  v.  United  States,  114  Fed.  228,  allowing  clerk 

ninety  cents  charges  for  cootinuauccs;  M'Gourln  v.  United  States. 
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102  Fed.  554,  555,  holding  commlsstoner  entitled  tinder  order  re- 
qnliing  keeping  of  docket  to  charge  for  each  separate  entry  re- 
lating to  distinct  atep  tn  praccedings  aa  a  folio. 

SrL  t  (XII,  S94).  Clerk's  commission  lot  keeping  money  Indepen- 
dent. 

Approved  In  Id  re  Michigan  Cent  R.  R.  Co.,  124  Fed.  732,  holding  ' 
degree  against  party  for  costs  tn  clerk  for  keeping  mooey  Is  appeal- 
able; United  States  t.  Marsh,  106  Fed.  477,  holding  under  Rev.  Stat., 
I  828.  allowing  clerks  fifteen  cents  per  folto  for  entries,  one  pro- 
ceeding as  arraignment  and  plea  cannot  be  divided. 

<XII.  894).    Miscellaneous. 

Cited  In  Curtis  t.  Crawford  County  Bank,  124  Fed.  B23,  holding 
tinder  Rev.  Stat,  f  096,  where  master  receives  check  as  certlflcate 
of  deposit  neither  deposit  nor  purchase  money  need  be  deposited 
In  court;  United  States  v.  Marsh,  106  Fed.  477,  holding  court  cannot 
authorize  clerk  to  charge  fees  for  making  records,  except  In  accMd 
vlth  statute. 

164  U.  8.  54-75.    Not  cited. 
164  U.  8.  76-81,  41  li.  355,  McBLROY  v.  UNITED  STATES. 

SyL  1  (XII,  895).    Erroneous  Joinder  of  offenses. 

Distinguished  In  United  States  v.  Dietrich,  126  Fed.  670,  holding 
two  persons  cannot  be  severally  charged  In  same  cotint  of  Indict- 
ment one  for  offering  and  other  agreeing  to  receive  brit>e. 
IM    V.  S.  81-88,  41  L.  367,  UNITED  STATES  v.  McMAHON. 

Syl.  2  (Xn,  605).  Marshal  cha^res  for  attendance  before  different 
commissioners. 

Approved  in  Lovering  v.  United  States,  117  Fed.  566.  allowing 
charges  for  attendance  of  deputy  before  United  States  commissioner 
where  same  person  was  paid  for  attendance  In  Dlstdct  Court  as 
bailiff  same  day. 
164  D.  S.  89-82.  41  L.  380.  PARSONS  v.  VBNZKB. 

Syl.  1  <XII,  895).    Cancellation  of  entry  after  final  receipt 

Approved  In  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112 
Fed.  12.  13.  holding  until  approval  of  department  of  selection  of 
land  In  lieu  of  forest  reservation  such  land  Is  open  for  exploration 
for  min»als;  Gage  v.  Gunther,  136  Cal.  347,  89  Am,  SL  Rep.  149. 
68  Pac.  713.  holding  mies  of  practice  formulated  by  secretary  can- 
not prevent  his  review  of  previous  decision;  McCord  v.  HIU,  111 
Wis.  526,  87  N.  W.  483,  holding,  under  act  June  3.  1896,  application 
may  be  made  directly  to  secretary  of  Interior  for  confirmation  of 
previous  erroneously  committed  pre-emption  entry. 

Syl.  2  (XII,  896).    Act  I89I  applies  to  existing  mtries  only. 

Approved  In  Guaranty  Savings  Bank  v.  Bladow,  176  U.  S.  45S, 
44  L.  544,  20  Sup.  Ct  428,  holding  right  of  bona  fide  Incumbrancer 
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to  patent  under  act  1891  does  not  extend  to  Incnmbmnce  of  Intereet 
of  eDtryman  under  entry  canceled  In  1887;  McCunB  t.  EbbIs,  118 
Fed.  280,  holding  patent  iBBtied  to  widow  of  taomestead  aettler  npon 
her  making  final  proof  convefa  land  to  her  abaolntel;  exclnslve  of 
clalme  of  children. 

(XII,  895)-    Mlscellaneotu. 

Cited  In  McCord  v.  Hill,  117  Wis.  810,  M  N.  W.  flfl.  holding  de- 
clalon  on  demnrr^  finding  entry  In  good  faitb  and  alx  montha'  real- 
dence  la  binding  on  anbseqnent  appeal;  McGord  v.  HIU,  111  Wla. 
513,  84  N.  W.  33,  holding  party  to  whom  aecretaiy  of  interior,  by 
erroneous  appUcatloD  of  law,  IssaeB  patent  holds  as  tnurtee  for  per> 
son  entiUed. 

164  U.  S.  93-100.    Not  cited. 
164  U.  S.  100-lOS.  41  L.  S6S,  WHITE  t.  UNITED  STATES. 

SyL  3  (XII,  886).    Jaller'a  entries  made  In  official  capacity. 

DIstlngnlahed  In  Board  of  Comrs.  t.  Eeene,  etc,  Bank,  108  Ped. 
S09,  holding  Inadmlsalble  copies  and  lists  of  coanty  warrants  found 
In  clerk's  office  bnt  not  shown  to  bave  been  made  by  county  officers. 
164  U,  8.  lOS-112,  41  L.  867,  PBEISS  PUB.  CO.  t.  MONBOB. 

Syl.    1    (XII,    896).     Jurisdiction    must   appear   from    plaintiff's 

Approved  In  Florida  Cent,  etc.,  B.  B.  t.  Bell,  176  U.  8.  328,  44 
L.  490,  20  Sup.  Ct  402,  holding  plalnUIT  cannot  confer  Federal  Juris- 
diction by  avennent  that  defendant  will  defend  under  a  law  of 
United  SUtes. 

Distinguished  In  Storl  t.  Massachusetts,  183  U.  a  143,  46  L.  124, 
22  Snp.  Ct  74,  holding,  under  section  761,  ReT.  Stat,  Supreme  Conrt 
on  appeal  from  dismissal  of  habeas  corpus  petition  by  Circuit  Court 
of  Appeals  disposes  "  of  party  aa  law  and  Justice  require." 

Syl.  2  (XII,  806).  Diverse  citizenship  — Circuit  Court  of  Appeals' 
decision  flnaL 

Approved  In  Spencer  v.  Duplan  Silk  Co.,  191  U.  S.  ES2T,  24  Sup.  Ct 
175,  dismissing  writ  of  error  where  Circuit  Court's  Jurisdiction 
rested  entirely  upon  diverse  citizenship;  Hnguley  Mfg.  Co.  v.  Gale- 
ton  Ckitton  Mills,  1S4  U.  S.  294.  46  L.  548.  22  Sap.  Ct.  454,  hold- 
ing no  right  of  appeal  from  decision  of  Circuit  Court  of  Appeals 
made  final  aa  resting  on  diverse  citizenship  la  given  by  provision 
for  certiorari  In  section  6,  act  1891;  American  Sugar  Beflnlog  Co. 
V.  New  Orieona,  181  U.  S.  280,  45  L.  861,  21  Sup.  Ct  647.  holding 
Introduction  In  case  resting  originally  on  diverse  citizenship  of 
constitutional  question  warranting  direct  appeal  does  not  deprive 
Circuit  Court  Of  Appeals  of  Jurisdiction;  Florida  Cent.,  etc.,  R.  B. 
r.  Bell.  176  U.  S.  325,  44  L.  489.  20  Sup.  Ct  401.  holding  Judgment 
of  Circuit  Court  of  Appeals  cannot  be  final  where  both  courts 
below  treated  case  aa  one  turning  on  construction  of  Federal  laws; 
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Eeyaor  t.  Lowell,  117  Fed,  401,  holding  Circuit  Court  of  Appeals 
mar  fluall;  determine  const Itntlonallty  of  State  statnte  .where  ques- 
tion arfses  In  case  resting  origlnallr  on  diverse  citizeiiBblp. 

Distinguished  In  Northern  Pac.  Ky.  t.  Soderberg,  188  XJ.  B.  S28, 
2S  Sup.  Ct  366,  47  L.  581,  holding  Circuit  Court  of  Appeals  does 
not  render  final  decision  where  plaintiff's  claim  rests  on  diverse 
citizenship  and  also  upon  coostructfou  of  land  grant  of  1864;  Owens- 
boro  T.  Owensboro  Water-Works  Co.,  115  Fed.  322,  holding  Supreme 
Court  has  exdnalTe  Jurisdiction  of  appeal  where  Circuit  Court's 
Jurisdiction  rested  on  sole  gronnd  of  alleged  unconstitutionality  of 
State  statute. 

164    V.    8.    112-1T9,    41    L.    360.    PALLBROOK    IRR.    DIST.    r. 
BRADLEY. 

Syl.  2  (XII,  807).    Federal  courts  foUow  State  construction. 

Approved  In  WlUIams  v.  Gaylord.  102  Fed.  374,  following  State 
conatmction  of  Cal.  Stat  1880,  p.  130,  requiring  directors  of  any 
mining  corporation  In  disposing  of  mining  ground  to  obtain  consent 
of  two-thirds  of  stock;  Clarksburg,  etc..  Co.  v.  Clarksburg,  47  W. 
Va.  747,  36  8.  B.  897,  holding  under  statute  law  governing  cities, 
grant  of  nonexclnalve  franchise  to  use  streets  Is  valid  contract  pro- 
tected from  impairment. 

8yl.  3  (XII,  897).    Federal  courts  follow  State  decision. 

Approved  In  Hooker  v.  Los  Angeles,  188  U.  S.  320,  23  Sup.  Ct 
397,  47  L.  491,  holding  Supreme  Court  cannot  reverse  State  court 
In  sustaining  State  statute  under  State  Constitution;  Jofanaon  v. 
Hunter,  127  Fed.  223,  upholding  Ark.  Acts  1895,  No.  71,  autborizlng 
commencement  of  tax  proceedings  against  land  of  nonresidents 
after  notice  published  weekly  for  four  weeks;  Williams  v.  Steams, 
126  Fed.  213,  holding  State  supreme  decision  upholding  State  stat- 
ute dividing  such  court  and  prescribing  powers  of  divisions  is  con- 
clUBlve  In  Federal  courts. 

Syl.  4  (XII,  897).    Tax  law  with  hearing  for  protests  valid. 

Approved  In  Hlbben  v.  Smith,  191  D.  S..  322,  24  Sup.  Ct.  90, 
holding  due  process  is  accorded  assessed  property-owner  where 
opportunity  to  be  heard  before  assessment  board  Is  given  after 
which  board's  decision  is  flnni;  Brown  v.  Drain.  1S7  U.  S.  635,  23 
Sup.  Ct  842,  47  L.  343.  affirming  112  Fed.  591.  holding  CaL  street 
work  act  of  March  18.  1885,  affords  property-owners  ample  oppor- 
tunity for  correction  of  error  In  assessments  by  application  to  city 
council. 

Syl.  6  (XII.  897).    Irrigation  of  arid  lands,  public  use. 

Approved  In  Stanislaus  County  v.  San  Joaquin,  etc.,  Co.,  192  U.  S. 
210,  24  Sup.  Ct  245,  holding  Cal.  Stat  1862,  }  3,  preventing  super- 
visors in  regulating  water-rates  from  rednclng  same  below  certain 
profit  point,  created  no  contract;  Gultierres  v.  Albuquerque  Laml 
Co..  188  D.  8.  656,  23  Snp.  Ct.  342,  47  L.  693.  holding  desert  laud  act 
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Marcb  8,  1877,  proTldlng  that  Bnrgliia  water  on  public  domain 
stionld  remain  for  public  use,  did  not  prevent  formatloa  of  territorial 
imgaUon  companies,  afflrming  Land  &  Irr.  Co.  v.  Oatlerrez,  10 
N.  Mex.  231,  237,  61  Pac.  S67,  369;  Misaourt,  etc.,  Ry.  Co.  v.  Cambem. 
66  Kan.  366,  71  Pac.  810,  holding  conatrnctloD  of  levee  along  bank 
of  rivet  la  public  uae  within  eminent  domain  statntea;  Matter  of 
Tnthlll,  163  N.  Z.  138,  139,  140,  79  Am.  St  Rep.  STT,  678,  C79,  S7 
N.  B.  305,  holding  unconstitutional  article  1,  section  7,  State  Const.. 
autborlEing  laws  permitting  landowners  to  construct  ditcbes  on  lands 
of  others;  Farm  Investment  Co.  v.  Carpenter,  9  Wyo.  136,  61  Pac. 
264,  S7  Am.  St.  Rep.  933,  upholding  Const.,  art.  8,  t  1,  declaring  that 
the  waters  of  all  natural  streams,  lakes,  and  springs  are  the  prop- 
erty of  tbe  State. 

Syl.  7  (KII,  897).    Law  limiting  use  to  landowners  valid. 

Approved  In  Webster  v.  Fargo,  9  N.  Dak.  211,  S2  N.  W,  733, 
upholding  section  2280,  Rev.  Codes,  charging  entire  cost  of  street 
paving  upon  abutting  property  according  to  frontage. 

Syl.  10  (XII,  897).  Special  trlbanal's  determination  of  beneQts 
conclusive. 

Approved  In  Erlckson  v.  Cass  Co.,  11  N.  Dak.  GOO,  G07,  92  N.  W. 
847,  848.  holding  In  abaence  of  fraud  action  of  drain  commisslonerH 
la  determining  what  lands  are  beneflted  and  apportioning  costs 
of  drain  Is  conclusive;  King  v.  Portland,  38  Or.  413,  415,  63  Pac. 
i,  6,  upholding  Sess.  Laws  1898,  t  138,  for  aSBesament  of  street 
work  to  abutting  lota. 

Syl.  11  (XII,  898).    Due  process  requires  no  appeal  from  special 

Approved  In  HIbber  t.  Smith.  191  U.  S.  322.  24  Sop.  Ct.  90. 
holding  due  process  accorded  assessed  property-owner  though  as- 
sessing board  after  hearing  renders  final  judgment. 

Syl.  14  (XII,  898).  California  Irrigation  district  la  public  cor- 
poration. 

Approved  In  Stanlslaua  Co.  v.  San  Joaqnln,  etc.,  Co.,  192  U.  S. 
210,  24  Sup.  Ct  245,  holding  Cal.  Stat.  1802,  p.  540,  f  3.  providing 
that  supervisors  regulating  water  rates  should  not  reduce  below 
cotaJn  point,  created  no  contract;  Perry  v.  Otay,  etc.,  Dlst,  127 
CaL  668,  60  Pac.  42,  holding  moneys  collected  by  collector  of  Irri- 
gation district  are  public  moneys  and  not  subject  to  set-oti  against 
collector's  fees,  salary  or  expenses  In  litigation. 

Distinguished  In  Belknap  Sav.  Bank  v.  Lamar,  etc.,  Co.,  28  Colo. 
339,  340,  64  Pac  216,  holding  receiver's  certlQcates  iasued  for  pur- 
poses of  carrying  on  reclamation  company's  existence  cannot  be 
made  Iten  co-ordinate  with  mortgage. 

8yL  15  (XII,  808).    Irrigation  district  act  valid. 

Approved  In  Tulare  Irrigation  Dist  v,  Shepard.  IST.  U.  S.  13, 
Ut  46  L,  779,  781,  22  Sup.  Ct  536,  537,   upholding  Cal.   Irrlga- 
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tl<m  act  March.  7,  1887;  Frencb  t.  Barber  Asphalt  Faring  Co.,  ISl 
U.  8.  340,  46  L.  888,  21  Snp.  CL  631,  apholdlng  apportionment  of 
entire  coat  of  street  pavement  upon  abutting  propeiiy  according 
to  frontage,  affirming  Barber  Asphalt  Pav.  Go.  t.  Krench,  158  Uo. 
654,  58  S.  W.  041;  People  t.  Brown's  Valler  Irr.  Diet,  110  Fed.  53S, 
holding  Wright  act,  having  been  upheld  by  Snpreme  Gonrt,  Its 
constltntlonalltT  Is  not  a  Federal  question;  Banas  v.  Smith.  133 
CaL  106,  6S  Pac.  311,  npholdtng  act  March  16,  18SS,  for  formaUon 
of  BSBessment  districts  and  levy  of  assessments  according  to  front- 
age; Hadley  v.  Dague,  130  Gal  220,  221,  62  Pac.  S04,  upholding 
street  Improvement  act  of  1881,  p.  196,  chap.  147,  authorielng 
asseaaments  on  abutting  lots  according  to  frontage,  where  no  In- 
justice shown;  Klnkade  v.  Wltherop.  29  Wash.  16,  60  Pac  401. 
upholding  Seas.  Laws  1889-90,  p.  671.  and  Sess.  Laws  1896,  p.  432, 
lor  organization  of  Irrigation  districts,  for  Issue  of  bonds  made  a 
Hen  on  the  district:  State  v.  Henry,  28  Wash.  48,  88  Pac.  372. 
upholding  Sess.  Laws  I89S.  p.  142,  providing  for  construction  of 
drainage  ditches  apportioning  cost  according  to  benefits. 

(XII,  897).     MIscellaDeous. 

Cited  !n  Scholte  v.  Heman,  189  U.  S.  607.  23  Sup.  Ct  852.  47  Ii. 
922,  afQrmed  on  authority  of  principal  case;  State  t.  Comer,  167  Ind. 
613,  62  N.  E.  453,  holding  Fifth  Amendment  against  accused  being 
made  witness  against  himself  in  criminal  case  has  no  application  to 
States. 
164  n.  S.  17&-188,  41  L.  396,  TREGEA  T.  MODESTO  IRR.  DIST. 

(XII,  899).    Miscellaneous. 

Cited  In  Perris  Irr.  DIst  v.  Thompson,  118  Fed.  836,  holding 
defendant  sued  as  corporation  by  appearing  generally,  filing  de- 
murrer and  later  answering  on  merits  sdmlts  its  existence;  Peo- 
ple V,  Unda  Vista  Irr.  DIst.  128  Csl.  479,  480,  481.  61  Pac  87. 
holding  State  cannot,  after  failing  to  make  Itself  party  to  pro- 
ceedings under  conformntory  act  18S9,  to  validate  irrigation  districts, 
question  validity  of  such  organization. 

164  n.  S.  190-212,  41  L.  3W.  WISCONSIN  GENT.  B.  R.  v.  UNITED 
STATES. 

Syl,  1  (XII,  899).    ConstrucOon  rendering  meaningless  disfavored. 

Approved  tn  United  States  v.  Flnnell,  185  U.  S.  244,  46  L.  893. 
22  Sup.  Ct  636,  holding  conformably  with  uniform  construction 
given  act  1887  by  treasury  department  that  clerk  of  District 
Court  entering  orders  and  decrees  is  entitled  to  per  diem  in  ab- 
sence of  Jndge. 

SyL  6  (XII,  899).  Executive  construction  cannot  control  nnam- 
blguouB  statute. 

Approved  In  Falrbank  v.  United  States,  181  U.  S.  308,  46  L. 
873,  21  Sup.  Gt  658,  holding  unconstitutional  tax  imposed  on  foreign 
bill  of  lading  by  war  revenue  act  18S8. 
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SrL  10  (XII,  900).    Illegal  pa^meiits  must  be  reftmded. 

Approved  Is  United  St&tes  v.  Dempse^,  104  Fed.  190,  holding 
goTeroment  may  recoT«  sum  paid  by  paymaeter  to  officer  as  ccan- 
mutatlon  allowance,  sncb  payment  being  Induced  bs  error  of  law. 
164  D.  8.  213-220.  41  L.  407,  UNITED  STATES  v.  VBKDIBE. 

SyL  4  (XII,  900).     United  States  not  liable  for  Interest 

Approved  In  Saudberg  t.  State,  113  U.  B.  580,  80  N.  W.  607, 
holding  Judgment  ag&lnat  State  for  costs  cannot  be  rendered  la 
absence  of  express  statute  provldtng  tberefm:. 

(XII,  900).    Miscellaneous. 

Cited  in  United  SUtes  y.  Evring,  184  U.  8.  140,  46  L.  474,  22  Sup. 
Gt.  483,  holding  readjustment  of  postmaster's  salary  under  act 
1883,  based  npon  quarterly  returns  for  two  years,  most  be  made 
to  begin  with  next  succeeding  quarter. 
164  n.  8.  221-^27.     Not  cited. 

164  n.  8.  227-240,  41  L.  412,  PRAIRIE  8TATE  RANK  t.  UNITED 
STATES. 

SyL  2  (XII,  900).  Surety  completing  bnlldlng  after  default 
subrogated. 

Approved  In  Held  t.  Pauly,  121  Fed.  657,  holding  Indemnitors  of 
sureties  on  contractor's  bond  for  erection  of  county  buildings  pay- 
ing Judgments  against  contractor  who  became  bnnkrupt  are  sub- 
rogated to  county's  rights;  American,  etc.,  Co.  v.  Home  Water  Co., 
115  Fed.  182,  holding  guarantor  of  bonds  of  water  company  may 
maintain  suit  against  city  to  prevent  destruction  of  valne  of  mort- 
gaged property  by  annulment  of  trancblaes;  First  Nat  Bank  v. 
City  Trust,  Safe  Deposit  etc.,  Co.,  114  Fed.  531,  632.  533,  holding 
surety  on  contractor's  bond,  completing  building  for  city,  is  en- 
titled to  be  subrogated  to  city's  rights  against  whole  fund  although 
but  30  per  cent  was  to  be  withheld;  Montgomery  v.  City  Council,  90 
Fed.  829,  holding  purchaser  of  corporation  property  at  foreclosure 
sale  voluntarily  paying  taxes  tbereon  is  not  entitled  to  subroga- 
tion. 

Distinguished  In  dissenting  opinion  In  First  Nat  Bauk  v.  City 
Trust  Safe,  etc.,  Co..  114  Fed.  534,  majority  holding  surety  com- 
pleting public  building  is  entitled  to  subrogation  to  city's  rights 
against  entire  fund  unpaid  though  only  30  per  cent,  was  to  be 
wltbbeld. 

SyL  4  (XII,  001).     Ovmer's  failure  to  withhold  pay  dtscburges 

Approved  In  Sbelton  v.  American  Surety  Co.,  127  Fed.  738.  hold- 
ing payments  to  contractor  without  production  of  contractor's  bills 
snd  vouchers,  as  required  by  contract,  discharged  contractor's 
surety;  Zlegler  v.  Hallaban,  126  Fed.   792,  holding  alteration  of 
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lease  by  Introducdoa   wltbont  surety's   consent   of  covenant  (or 
surrender  In  case  of  fire  was  material  and  discharged  sarety. 

KM  D.  8.  240-247,  41  I*  419,  DRAPBB  v.  UNITED  STATES. 

SyL  1  (XII,  901).    State  Jnrlsdlctlon  over  offenses  on  reservation. 

Approved  In  King  v.  M'Andrews,  104  Fed.  434.  holding  Dai. 
act  1885,  Incorporating  Indian  reservation  lands  within  limits  of 
city  of  Chamberlain,  was  valid  appropriation  of  lands. 

DlBtin^shed  in  Kii^  v.  McAndrews,  111  Fed.  8T0,  holding 
Dak.  act  1885,  Including  Indian  reservation  lands  In  city  of  Cham- 
berlain, did  not  segregate  same  from  public  domain;  State  v. 
Columbia  George,  39  Or.  137,  65  Pac.  607,  holding,  under  act 
Congress  18S5,  allottee  of  Dmatilla  Indian  reservation  charged  with 
murder  on  reservation  Is  triable  only  In  Federal  courts. 
104  U.  S.  248-252,  41  U  422,  WILSON  r.  KIESBL. 

Syl.  2  (XII,  901).    Appeal  dlsmlsaed  for  omltdng  necessary  parties. 

Approved  In  Bloomingdale  v.  Watson,  128  Fed.  269,  holding  cred- 
itors of  Insolvent  partnership  are  necessary  parties  to  appeal  from 
order  of  distribution  In  winding  up  proceedings  in  which  creditor's 
claims  were  allowed;  Moore  v.  Jennings.  47  W.  Va.  190,  34  S.  B. 
797,  holding  owners  of  fee  of  adjoining  land  are  necessary  parties 
to  suit  by  lessors  and  lessees  of  one  tract  against  lessees  of  other  to 
&x  boundary  and  declare  title. 

104  U.  S.  252-266.     Not  cited. 

164  U.  S.  255-261,  41  L.  425,   IiALONE  v.  UNITED  STATES. 

Sjl.  1  (XII,  901).    To  recover  pension  fraud  must  be  clear. 

Approved  in  Hoiton  v.  Davis,  108  Fed.  151,  holding  equity  will 
not  Impeach  Judgment  for  fraud  because  of  false  testimony  of 
witness  where  the  matter  was  presented  In  motion  for  new  trial; 
Wood  V.  Davis,  IDS  Fed.  132,  holding  evidence  that  false  testimony 
was  adduced  by  successful  party  Is  InsufBdent  to  avoid  Judgment 

164  D.  S.  261-270.    Not  cited. 

164  D.  8.  271-280,  41  L.  431,  WABASH  WESTERN  RT.  v.  BROW. 

Syl.  1  {XII,  902).    Filing  removal  petition  Is  special  appearance. 

Approved  in  Conley  t.  Mathlson  Alkali  Works,  190  U.  S.  411,  23 
Sup.  Ct  730,  47  L.  1116,  holding  service  on  resident  directors  of 
foreign  corporation  which  has  ceased  operating  within  State  Is 
Insufficient,  affirming  110  Fed-  730;  Louden  Much.  Co.  v,  American, 
etc.,  iron  Co.,  127  Fed.  1010,  holding  plea  In  State  court  denying 
State  Jurisdiction  over  suit  against  foreign  corporation  accompanied 
by  removal  petition  is  special  appearance  regardless  of  State  stat- 
ute; Waters  v.  Central  Trust  Co.,  126  Fed.  471,  holding  request  for 
extension  of  time  to  plead  by  attorney  for  nonresident  appearing 
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apeclally  to  remove  cause  does  not  conatltnte  general  HppeBraace; 
Central  Grain  A  S,  ExehaJige  v.  Boaril  of  Trade,  125  Fed,  469, 
boldlDK  Illegality  ot  seirlce  Is  not  waived  by  special  appearance  to 
objoct  to  JurlsdlctJon  followed  by  answer  on  merits  after  motion 
to  set  aside  process  is  overruled;  Cady  v.  Associated  Colonies,  119 
Fed.  423,  425,  boldlng  appearance  to  file  removal  petition  is  special 
&nd  Is  no  waiver  of  objection  to  Jnrlsdictlon  on  ground  tbat  defend- 
ant Is  foreign  corporation  no  longer  operating  within  State;  Tortat 
T.  Hardin,  etc.,  Ufg.  Co.,  Ill  Fed.  428,  431,  boldlng  void  service  on 
manager  of  foreign  corporation  In  salt  to  recover  demands  of  socb 
officer,  who  assigned  his  claim  witbout  consideration  to  nominal 
plaintiff;  Ralya  Market  Go.  v.  Armour  &  Co.,  102  Fed.  S33,  hold- 
ing appearance  entered  for  defendant  In  suit  against  partnership 
Is  not  appearance  by  Individual  partners;  Peterson  v.  Morris,  OS 
Fed.  40,  holding  filing  of  petition  for  removal  Is  not  general  appear- 
ance; Mulr  V.  Preferred,  etc.,  Ins.  Co..  203  Pa.  St  341,  53  Atl.  159, 
boldlng  petition  for  removal  shonld  be  filed  before  defendant  Is 
required  to  file  affidavit  of  delense. 

Distinguished  IB  Baker  v.  Bank,  63  Nebr.  S04,  93  Am.  St.  Rep. 
486,  80  N.  W.  270,  boldlng  defects  of  service  are  waived  by  an- 
swering witboat  taking  objection  thereto. 

SyL  2  (XII,  902).    Defendant  objecting  to  service  after  removal. 

Approved  in  Fidelity,  etc.,  Co.  v.  Hubbard,  117  Fed.  9S2,  bold- 
lng, under  removal  statute  of  ISSS,  petition  must  be  died  before 
tjme  when  defendant  Is  required  to  file  any  pleading;  Olds  v.  City 
Trust.  Safe  Deposit  etc.,  Co.,  114  Fed.  976,  boldlng  filing  of  plea 
to  Jurisdiction  of  State  court  does  not  extend  time  for  filing  re- 
moral  petition;  Corbitt  v.  Farmer's  Bank,  114  Fed.  608,  holding 
removal  of  cause  does  not  defeat  defendant's  right  to  move  for 
abatement  of  attachment  sued  out  in  State  comt;  Colderbead  t. 
Downing,  103  Fed.  30,  holding  appearance  In  State  court  of  perscm 
sued  on  individual  liability  and  as  partner  to  contest  attachment 
affecting  personal  liability  does  not  defeat  removal  of  partnersblp 
suit;  Duff  V.  Hlldretb,  183  Mass.  442,  67  N.  E.  357,  Holding  no  issues 
of  fact  raised  on  petition  for  removal  are  triable  In  State  court 

(XII,  902).    MIscellaneoua 

Cited  in  Coker  r.  Monaghan  Mills.  110  Fed.  S06,  denying  Injunc- 
tion to  stay  proceedings  in  action  in  State  court  pending  petition 
for  removal;  Fife  v.  Whlttell,  102  Fed.  539,  holding  insufllcient 
under  removal  act  (25  Stat.,  p.  453),  petition  alleging  diverse  citizen- 
ship but  omitting  allegation  that  defendant  Is  "  nonresident  of  tbe 
State;"  Thompson  v.  Southern  Ey.,  130  N.  O.  142,  41  S.  E.  10,  hold- 
ing, under  removal  statute,  corporation  becoming  domestic  In  North 
Carolina  cannot  remove  suit  by  petition  alleging  original  incorpora- 
tion In  Virginia. 
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164  U.  8.  281,  *1  L.  435.  NATIONAL  ACCIDENT  SOC.  t.  SPIBO. 

87I.  1  (XII,  &02).    Derendant  objectlns  to  service  after  remoTaL 

DlBtlDgmlBlied  In  Baker  t.  Bank,  S3  Nebr.  804.  93  Am.  St  Rep.  486. 
80  N.  W.  270.  holding  defects  of  service  are  waived  b^  anawerlng 
without  taking  objection  to  eerrlce. 
164  U.  S.  282-286.    Not  cited. 
164  U.  S.  287-294,  41  L.  437,  McKBB  v.  UNITBD  STATES. 

SyL  2  COI,  903).  Statntiny  language  restrained  bj  legiBlKtlve 
Intent 

Approved  Id  SUte  v.  Bmlley,  6S  Kao.  248^  69  Pac.  202,  holding 
genoral  language  of  statutes  Is  limited  to  persons  and  sobjects 
wltbln  the  legislative  Intent 

DlBtlngnlshed  in  Price  v.  Chicago  Title  ft  Trurt  Co..  182  V.  S. 
4S2,  45  L.  1170.  21  Bup.  Ct  012,  holding  credltw  receiving  payment 
within  foor  mtoiths  of  debtor's  petition  in  bankruptcr,  but  wltltont 
reoscm  to  b^ere  preference  was  Intended,  cannot  be  compelled 
to  reftukU 

IM  D.  8.  2dl-301.    Not  cited. 
164  D.  S.  801-311.  41  L.  442,  COnOHRAN  T.  BIGELOW. 

S7I.  1  (XII,  003).    Nonsuit  not  infringement  of  right  to  Jni;  trial. 

Approved  In  Gentry  v.  Singleton,  128  Fed.  680,  holding  direction 
proper  where  verdict  for  other  party  wonld  require  reversal;  Priestly 
V.  Provident  Sav.  Co.,  112  Fed.  272,  holding  where  evidence  as  whole 
would  not  snpport  verdict  for  plaintiff  court  stiould  direct  for  de- 
fendant; Bondrot  v.  Cochrane  Chemical  Co..  110  Fed.  022,  bold- 
lug  Federal  court  may  direct  for  defendant  wh«e  plalntlfTs  evi- 
dence covers  whole  case,  and  but  for  defendant's  conSlctlng  proof, 
would  warrant  submlasion  to  Jury;  dissenting  opinion  in  Wells, 
Fargo  &  Co.  v.  Walker.  9  N.  Mez.  202,  50  Pac.  924.  majority  hold- 
ing concealment  of  fact  of  embezzlement  of  person  for  whom  de- 
fendant signed  note  waa  sufficient  fraud  to  vitiate  note. 

(XII.  903).    Miscellaneous. 

Cited  In  Kelley  v.  Ciin&rd  SS.  Co..  120  Fed.  542.  holding  evidence 
Justified  submission  of  question  whether  certain  merchandise  was 
received  on  defendant's  ship;  Washington  v.  Rosario  Ulnlng,  etc, 
Co.,  ^  Tex.  Civ.  434.  67  S.  W.  482.  holding  purchaser  whose  option 
was  extended,  providing  he  sadsfled  vendor  by  certain  time  of 
ability  to  buy,  has  burden  of  showing  such  satlsfnctlon. 
164  U.  S-  311-318,  41  L.  447.  CAKE  v.  MOHDN. 

Syl.  3  (XII.  904),  Receiver  continuing  buslneea  in  court^s  dis- 
cretion. 

Approved  in  Uakeel  v.  Hotcbklss,  190  I1L  315,  60  N.  E.  526,  hold- 
ing claim  of  receiver  appointed  In  suit  Involving  equity  of  redemp- 
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tlOD  onlr,  for  services  and  expenditures  on  property,  constituted 
lien  on  equity  only.    See  83  Am.  SL  Ttep.  79,  note. 

Distlngutshed  In  Maxwell  y.  Wllmlagton  Dental  Mfg.  Co.,  101 
Fed.  861,  holding  creditors  advauclng  money  to  corporation  in 
luindB  of  receiver  and  taking  notes  without  order  of  court  or  under- 
taking of  receiver  aa  to  preference  enjoy  no  priority;  International 
Trust  Go.  V.  United  OosI  Co.,  27  Colo.  2SS,  60  Pac.  624,  holding 
court  has  no  power  to  antborize  receiver  of  private  buslneas  cor- 
poration to  make  Indebtedneas  for  carrying  on  business  a  lien 
prior  to  that  of  prior  llenholders;  United  States  Investment  Corp. 
V.  Portland  Hospital,  40  Or.  532,  67  Pac.  195,  holding  debts  con- 
tracted by  receiver  appointed  under  ex  parte  order  conferring  no 
power  to  create  Uens  do  not  constitute  lien  superior  to  prior  mort- 
gages. 

SyL  6  (XII.  904).    E^ve  hundred  dollars  attorney's  fees  reasonable. 

Approved  In  Id  re  Scott,  99  Fed.  407,  afflrmlng  referee's  order 
allowing  9260  Cor  receiver's  services. 
1«4  U.  8.  31fr-824,  41  L.  461,  CITIZEN'S  BANK  v.  CANNON. 

SyL  1  (SII,  004).    Joinder  of  suits  cannot  give  Jurisdiction. 

Approved  In  McDanlel  v.  Taylor,  123  Fed.  339,  liolding  Juris- 
diction of  snlt  by  heirs  to  vacate  several  Judgments  for  several 
defendants  for  sums  less  than  {2,000  by  combining  tbe  amounts; 
Douglas  County  v.  Stone,  110  Fed.  815,  bolding  In  suit  to  enjoin- 
collection  of  tax  on  lands  by  sale  of  timber  therefrom,  amount  In 
controversy  la  amount  of  tax. 

Syl.  2  (XII,  904).    Futare  taxes  cannot  be  added. 

Approved  In  Holt  v.  Indiana  Mfg.  Co.,  176  D.  S.  72,  44  L,  377,  20 
Sup.  Ct  273,  holding  In  suit  to  restrain  collection  of  taxes  less 
than  $2,000,  future  taxes  which  may  be  affected  by  decision  cannot 
increase  amount  in  dispute;  Fumell  v.  Page,  128  Fed.  49S,  hold- 
ing, under  act  1888,  making  S2,000  Jurisdictional  amount.  Circuit 
Court  has  no  Jurisdiction  of  suit  to  restrain  collection  of  personal 
State  tax  of  980. 

SyL  3  (XII,  904).    Appellate  court  may  allow  coats. 

Approved  In  In  re  Michigan  CenL  R.  R.  Co.,  124  Fed.  732,  hold- 
ing decree  against  party  for  costs  to  be  paid  clerk  for  services  Is 
appealable. 

SyL  4  (XII,  904).  Court  dismissing  for  Jurisdiction  cannot  decree 
coats. 

Approved  In  In  re  Philadelphia,  etc.,  Co.,  127  Fed.  896,  bolding 
rule  preventing  award  of  costs  on  dismissal  for  want  of  Jurisdic- 
tion appllea  to  Bankruptcy  Court;  Reliance  Lumber  Co.  v.  Roths- 
child, 127  Fed.  749,  holding  Admiralty  Court  dismissing  suit  for 
want  of  Jurisdiction  cannot  award  coats;  In  re  Williams,  120  Fed. 
36,  holding  court  dismissing  petition  In  involuntary  t>ankruptcy  for 
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want  of  Jurisdlcdoa  cannot  adjudge  coata  to  debtor;  In  re  Shoe- 
maker, 112  Fed.  6S1,  ordering  dlsmlaaal  of  bankrnpt'a  pedtloo  to 
prevent  aale  by  State  coort  having  jurisdiction  without  no  ocder 
as  to  coats. 

Dlitlngiilahed  tn  Tbe  Francesco,  118  Fed.  112.  holding  Admiralty 
Court  having  Jurisdiction  of  parties  and   subject-mattw,  though 
dlsmiaalng  libel  because  no  lien  arose,  may  award  costs  agaiiiat 
libelant. 
164  D.  S.  325-327,  41  L.  4S3,  GAROTHERS  v.  UAYEE. 

SyL  1  <XII,  904).  Statute  of  Limitations  againat  patent  not 
Ped^^  qneetion. 

Approved  in  Moran  v.  Horaky,  178  U.  5.  214,  44  L.  1041,  20  Sup. 
Ct  860,  bolding  State  decision  sustaining  defense  of  laches  against 
aasvtlon  of  right  to  mining  claim  abandoned  fourteen  years  r^ts 
on  nonfederal  question. 

164  U.   S.  827-337,  41   L.   4M,   OBNTEAL  B.   E.,   ETC,  CO.    v. 
WRIGHT. 

SyL  1  (XII,  OM).  Concurring  State  Justice's  construction  not 
binding. 

Approved  In  Brunswick  Terminal  Co.  v.  National  Bank  of  Balti- 
more, 112  Fed.  815,  holding  Federal  court  not  bound  by  State  court's 
construction  of  liability  statute  where  construction  was  made 
aft^  liability  arose  and  was  questioned  in  State. 

Syl.  3  (XII,  804).    Exemption  cannot  be  presumed. 

Approved  In  Perry  Co.  V.  RUBSell,  52  W^  Vo.  361,  43  S.  E.  109, 
balding  noneit^luslve  ferry  privilege  Is  neither  contract  nor  vested 
property  as  to  restrict  government  grants  to  others. 
164  V.  S.  338-347.  41  L.  458.  GONZALES  v.  FRENCH. 

Syl.  1  (XII,  005).  Department's  decision  binding  where  no  fraud 
nor  mistake. 

Approved  in  King  v.  McAndrews,  111  Fed.  865.  holding  ag- 
grieved party's  remedy  tor  wrongful  Issue  of  patent  under  mis- 
take Induced  by  fraud  la  by  bill  In  equity;  James  v.  Germanla 
Iron  Co..  107  Fed.  COO,  holding  party  entitled  to  patent  may  pro- 
ceed in  equity  to  have  patentee  to  whom  patent  issued  under  mis- 
take of  law  declared  trustee. 

(XII,  905).     UlHcellaneous. 

Cited  In  Bmblen  v.  Lincoln  Land  Co..  184  U.  8.  664,  46  L.  73S,  22 
Sup.  CL  525.   holding  contestant  of  pre-emption   entry,  who  has 
neither  made  nor  perfected  right  to  make  entry,   has  no  vested 
rlgbt  which  could  defeat  act  confirming  anotb^s  title. 
164  V.  8.  S47-361..  Not  cited. 
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164  V.  S.  361-367,  41  L.  467,  BDGINGTON  t.  UNITED  STATES. 

SyL  1  (Xll,  fi05).  Rev.  Stat,  |  M38,  not  repealed  b^  section 
*746. 

Approved  In  Pooler  v.  United  States,  127  Fed.  513,  boldlQE  Rev. 
Stat,  i  4746,  as  amended  In  1888,  covers  offense  of  making  false 
pension  voncber  bnt  does  not  eav«r  offense  of  using  same. 

87I.  2  (XII,  90&).    Character  evidence  admissible  to  create  doubt. 

Approved  in  Bowe  v.  United  States,  97  Fed.  780,  holding  er- 
roneoat  charge  tliat  evidence  of  good  character  Is  to  be  considered 
onlj  In  case  other  evidence  leaves  question  of  guilt  la  doubti 
Daniels  v.  State,  2  Fennew.  (Del.)  S&7,  48  AtL  200,  holding  erroneous 
tnstruction  that  evidence  of  good  reputation  Is  of  value  only  In 
coses  of  doubt. 
101  U.  S.  867-373,  41  L.  472.  NOBLE  v.  MITGHEU;.. 

S7I.  1  (XU,  8(»).     Federal  courts  foUovr  SUte  constrnctlon. 

Approved  In  Manhattan  Life  Ins.  Co.  v.  Albro,  127  Fed.  285. 
holding  Federal  court  sitting  in  Massachusetts  is  bound  bj  State 
rule  that  wbere  application  for  Insurance  ts  not  admissible.  Its 
contents  cannot  be  shown;  London,  Paris,  etc..  Bank  v.  Aronsteln, 
117  Fed.  608,  holding  British  corporation  operating  In  California 
and  Issuing  stock  to  citizen  Is  governed  as  to  transfer  of  such  stock 
bj  California  law;  Cook  v.  Howland,  74  Vt.  393,  93  Am.  St  Rep. 
S15,  92  AU.  974.  upholding  VL  Stat.  |  4181,  prohibiting  foreign  In- 
surance companies  from  operating  within  State  without  filing 
articlee  and  obtaining  license  for  resident  agents. 
164  U.  S.  373-380.  Not  cited. 
164  D.  S.  380-383,  41  L.  4TI,  STONE  v.  UNITED  STATES. 

S7I.  2  (Xn,  900).    Lower  court's  opinion  cannot  limit  findings. 

Approved  In  Terre  Haute,  etc.,  R.  R.  Co.  v.  State,  159  Ind.  483, 
C5  N.  E.  416,  holding  where  evidence  supported  general  finding  of 
conrt.  method  by  which  the  conclusion  was  reached  is  immaterial. 

Distinguished  in  United  States  v.  Norfolk  &  W.  Ry.  Co.,  114  Fed. 
tiSO,  holding  opinion  of  court  made  part  of  record  may  be  examined 
by  appellate  court  to  ascertain  question  presented. 
104  U.  S.  383-388,  41  L.  479,  NORTHERN  PAC.  R.  R.  V.  COLBURM. 

SyL  2  (XII,  006).    Homestead  rights  cannot  attach  before  entry. 

Approved  in  Tarpey  v.  Madsen,  178  D.  8.  220,  44  L.  1047, 
20  Sup.  Ct  853,  holding  mere  occupancy  of  entryman  without 
flUng  declaratory  statement  will  not  protect  his  claim  ngalnst 
railroad  land  grant;  Springer  v,  Clopath,  26  Nev.  lOi,  65  Pnc.  8uij. 
boldlng  mere  occupancy  of  lands  listed  to  State  by  act  ISSO  as 
unappropriated  land  gave  occupaot  no  title  as  against  pui'cliHsei' 
from  State;  Northern  Pac.  Ry.  v.  Nelson.  22  Wuiih.  531.  81  Pac. 
706,  holding  mere  occupation  of  public  lands  without  making  entry 
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nntil  lands  vere  wltbdrawn  for  raflroad  grant  glres  settler  no 
tights  as  against  railroad  company;  dissenting  opinion  In  Nelson  v. 
Xorthern  Pac.  Ry.  Co,  IBS  D,  8.  100.  23  Sup.  Ct.  320,  47  L.  425. 
majority  holding  bona  flde  entryman  of  ansurveycd  public  wltbln 
exterior  limits  of  railway  grant  before  definite  location  of  route 
bat  after  withdrawal  order  will  be  protected. 

DlBtlngnished  In  Nelson  v.  Northern  Pac.  By.  Co.,  188  U.  S.  132. 
23  Sup.  Ct  811,  47  L.  416,  holding  bona  flde  eutryman  on  unaur- 
veyed  land  Id  exterior  limits  of  railway  grant  before  definite  loca- 
tion bot  after  withdrawal  order  will  be  protected. 

3yl.  4  (Xn.  906).    Patent  not  always  conclusive  in  action. 

Approved  In  King  t.  M' Andrews,  104  Fed.  432,  holding  patoit 
Issued  for  lands  appropriated  by  Dak.  territorial  act  1885  Is  without 
authority  and  void. 

(XII,  906).     MlBCf^laneoua 

Cited  m  ITCnne  v.  Bislg.  118  Fed.  280.  holding  widow  of  home- 
stead settler  on  making  final  proof  to  vested  with  abatrinte  title, 
exclusive  of  children. 
164  n.  8.  388-893.     Not  Cited. 
164  U.  &  393-403,  41  L.  485.  ATLANTIC,  ETC.,  R.  B.  t.  LAIBD. 

Syl.  1  (XII,  907).  Court  cannot  consider  companies  Jointly  sued 
as  one. 

Dlatlngufahed  la  AtUnta  Nat.  Bank  v.  Southern  By.,  106  Fed. 
035,  holding  owner  of  cotton  compress  liable  for  misdelivery  of 
cotton  instead  of  delivery  In  accwdance  with  blU  of  lading. 

(XII,  907).    Miscellaneous. 

Cited  In  First  Nat  Bank  t.  Grlgnon,  7  Idaho,  666,  6S  Pac.  868. 
holding  Judgment  In  another  State  on  promissory  note  of  flrni  is, 
as  to  nonresident  partners  served  by  pabllcatlon,  a  suit  in  rem  and 
no  bar  to  seccnd  suit 
164  D.  S.  403-117,  41  L.  489,  MlSSOUBt  PAC.  RT.  T.  NEBRASKA. 

SyL  1  (XII,  907).    Supreme  (3ourt  following  State  coostmctlon. 

Approved  In  CarglU  Co.  v.  Minnesota  ex  rel.  R.  B.  &  W.  Com., 
180  U.  S.  467.  45  U  626,  21  Sup.  Ct  428.  npholdlng  Minn.  Oen.  Lawa 
1895,  p.  313,  requiring  licensing  of  elevators  and  warehouses  oa 
railroad  right  of  way. 

Syl.  2  (Xtl.  907).    Erecting  elevator  on  railroad  private  use. 

Approved  in  Harp  v,  Choctaw,  O.  &  G.  Ry.  Co.,  118  Fed.  178,  179. 
upholding  railway  company's  refusal  to  furolab  cars  to  mineowno- 
to  be  loaded  by  wagons  on  Its  tracks  In  Its  yards  where  others  had 
no  such  privilege;  Great  Western  Nat  Qas  &,  Oil  Co.  t.  Hawkins, 
80  Ind.  App.  566,  66  N.  E.  768,  holding  natural  gas  companys  In- 
strument of  appropriation  under  eminent  domain  statute  must  show 
that  It  furnishes  gas  to  the  public;  Fallsburg.  etc..  Co.  v.  Alexander, 
101  Va.  IDS.  43  8.  E.  198.  holding  unconstitutional  Acta  1809-1900, 
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p.  418,  iDcorporatlng  mannfacturlDg  compaur,  conferrtng  the  power 
of  eminent  doioHln  for  Its  own  ase  and  uee  of  otber  ladlvIdualB. 

SyL  3  (XU,  908).  Eminent  dotnala  for  private  aae  uDconstltn- 
tlonsL 

See  88  Am.  8t  Rep.  930,  note. 
164  U.  S.  418-436,  41  L.  496,  WAHNBB  v.  TEXAS,  BTC,  RT. 

Syl.  1  (XII,  90S).  Oral  agreement  possibly  extending  beyond 
year  valid. 

Approved  In  Adama-Bootli  Co,  v.  Reld,  112  Ped.  110,  boldlng 
parol  agreement  between  fatber  and  song  giving  latter  two-tlilrds 
Interest  In  former's  realty  Inadmissible  by  virtue  of  Statute  of 
Fraods;  Johnston  v.  Bowersock,  62  Kan.  159,  ffl  Pac  744,  upbold- 
ing  oral  contract  for  fumlsbiug  water  power  during  time  of 
ninety-nine-year  written  contract  whlcb  provided  for  twmlnatlon 
on  tblrty  montbs'  notice;  Blest  v.  Versteeg  Sboe  Co.,  97  Mo.  App. 
149,  152,  TO  S.  W.  1085,  holding  agreement  to  render  service  for 
more  tban  a  year  from  date  Is  wttbla  tbe  statute. 

(XII,  90S).    Miscellaneous. 

Cited  In  Peterman  t.  Northern  Pac.  Ry.  Co.,  106  Fed.  330.  botd- 
Ing,  imder  Idaho  Rev.  Stat  ISST,  i  4100,  giving  belrs  or  representa- 
tives right  to  sue  for  wrongful  death,  a  mother  may  sue  for  death  of 
son;  Sulzer-Vogt  Macb.  Co.  v.  Rnshvllle,  etc.,  Co.,  160  Ind.  203.  65 
N.  E.  G8S,  holding  words  "  above  mentioned  claims,"  In  act  Uarcb 
9,  18S9,  following  enumeration  of  liens,  refers  to  last  class  men- 
tioned. 
164  V.  S.  436-152.  41  L.  604,  CHAPMAN  r.  UNITED  STATES. 

8yL  1  (XU,  wet.  District  of  Colnmbia  criminal  Judgment  not 
reviewable. 

Approved  hi  Falk  v.  United  States,  180  U.  8.  636,  45  L.  709,  21 
Sup.  Ct  622,  reaffirming  rule;  Sinclair  v.  District  of  Columbia, 
192  n.  8.  18,  24  Sup.  Ct  213,  holding,  under  section  233  of  act  March 
3.  1901,  Supreme  Court  cannot  review  criminal  Judgment  of  Dis- 
trict of  Colnmbia  Court  of  Appeals  on  writ  of  error  to  such  court. 
164  V.  8.  452-464,  41  L.  510,  PERRINE  v.  SLACK. 

Syl.  1  (XII,  909).  Controversy  between  mother  and  guardian  not 
appealable. 

Approved  in  Woey  Bo  v.  United  States,  191  U.  S,  66S,  24  Sup.  Ct 
844,  and  Campbell  v.  Waite,  180  U.  S.  635.  45  L.  700,  21  Sup.  01 
920.  both  reaffirming  rule. 
164  U.  S.  464-458,  41  K  511,  CHICAGO,  ETC.,  RZ.  v.  CHICAGO. 

Syl.  1  (XII,  900).    Federal  question  must  specially  appear  below. 

Dtotingnlshed  In  Adklns  r.  Richmond,  OS  Va.  93,  34  S.  E.  067, 
g  refusal  of  instructions  Intended  to  Invoke  protection  of  com- 
Vol.  Ill  — 47 
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merce  clanae  of  Federal  Coiutttiition  sofflcleiitlr  raises  conetitn- 

Uoasl  Question. 

164  U.  8.  458-471,  41  L.  512,  THB  EATE. 

SjL  1  {XII,  909).  Notice  of  charterer's  UablUty  defeats  marldiiifl 
lien. 

Approved  In  Tlie  Ghlcklade,  120  Fed.  100(1,  holding  steredwv 
contracUiig  wltb  Bblp  brokers  for  loading  of  foreign  vesael  learn- 
ing same  was  under  cliarter  but  making  no  Inquiries  and  allowing 
ship  to  sail  has  no  lien;  The  Underwriter,  119  Fed.  755,  780,  761, 
7^,  holding  libelant  knowing  vessel  Is  under  charter  has  no  lien 
for  furnishing  coal  to  Tesael  on  master's  order  wiiere  no  necessity 
was  shown  and  where  charter  limited  master's  anthorlty;  Cuddy 
V.  Clement  113  Fed.  463,  holding  Rev.  StaL  Ohio,  creating  Hens 
on  steamboats  for  supplies  and  labor,  Is  restricted  to  domestic 
vessels;  The  C.  W.  Moore,  107  Fed.  958,  holding  wharfowner  who 
Is  put  on  Inquiry  has  no  lien  for  wharfage  rentals  In  port  where 
charterer  Uvea,  where  charter  requires  latter  to  keep  vessel  free  from 
liens;  The  George  Fsrwell,  103  Fed.  883,  holding  libelant  making 
repairs  on  vessel  on  statement  of  port  captain  that  vessel  was  good 
for  bin  but  without  making  Inquiries  has  no  Hen. 

Distinguished  In  The  Solvelg,  103  Fed.  325,  holding  advances  to 
crew  in  favor  of  charterer  whose  charter  was  not  with  owners  but 
with  holder  of  time  charter,  which  bound  latter  to  pay  charges, 
gives  no  maritime  Hen;  The  South  Portland,  100  Fed.  496.  hold- 
ing Hen  on  vessel  given  by  2  Ball.  Codes  Wash.,  f  5953.  for  fur- 
nishing equipment  at  request  of  agent  of  alleged  part  owner  of 
vessel.  Is  enforceable  In  admiralty;  The  Iris,  100  Fed.  107,  108,  109, 
holding  suit  ma;  be  brought  In  Admiralty  Court  to  enforce  Hen  on 
vessel  Imposed  by  State  statute  In  favor  of  one  furnishing  labor  and 
materials. 

164  U.  S.  471-482,  41  L.  518.  NEW  ORLEANS  W.  W.  CO.  v.  NEW 
ORLEANS. 

Syl.  1  (XII,  909).     Equity  requires  presence  of  parties  affected. 

Approved  in  Talbot  J.  Taylor,  etc.,  Co.  v.  Southern  Pac.  Co.,  122 
Fed.  152.  holding  stockholder  Is  an  Indispensable  party  In  suit  to 
enjoin  voting  of  his  stock  at  meeting  of  shareholders  for  election 
of  officers;  Moore  v.  Jennings,  47  W.  Vs.  190,  34  S.  B.  797,  holding 
all  owners  of  fee  of  both  tracts  are  necessary  parties  to  suit  by 
lessors  and  lessees  of  one  against  lessees  of  other  to  determine 
boundaries  and  title  to  oil  lands. 

Distinguished  In  City  Water  Supply  Ca  t.  Ottumwa,  120  Fed. 
311,  holding  In  taxpayer's  suit  against  city  to  enjoin  execution 
of  contract  creating  Indebtedness  beyond  constitutional  limit,  the 
other  contracting  party  Is  not  necessary  party. 

Syl.  2  (XII,  909).     Legislature  may  delegate  local  matters. 

Approved  in  Mercantile  Trust,  etc.,  Co.  v.  Collins  Park,  etc.,  Co., 
90  Fed.  819,  holding  ordinance  granting  street-railway  franchise  baa 
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torce  of  StBta  law  under  proTlslon  ol  Georgia  Coiutltutlon  prevent- 
lug  leglelatQre  from  granUng  franchiBea  wltboat  municipal  consent; 
dlaaentlng  <vliilon  in  Freeport  Water  Ca  t.  Freeport,  180  U.  S.  600, 
40  L.  602,  21  Snp.  Ct  503.  majorlt?  holding  IIL  Acts  April  9  and  10, 
1872.  do  not  antborlze  cities  to  make  contract  giving  water  com- 
pany tlgbt  to  fix  rates  for  thirty  yean. 

Sji.  6  (XII,  9DB).    Hnniclpftl  ordinances  bavlng  force  of  State  law. 

Approved  In  State  r.  Superior  Court  of  Mllwankee  County,  lOS 
Wis.  673,  81  N.  W.  1062.  holding  court  cannot  enloln  passage  of  or- 
dinance granting  use  of  streets  pursuant  to  Bev.  StaL,  f  1862. 

SyL  4  (XII,  910).  Eqnlt;  cannot  prevent  exercise  of  legislative 
powers. 

Approved  In  McCItord  t.  Louisville  ft  N.  R.  R.  Co.,  183  U.  S.  4B6, 
46  L.  295,  22  Sup.  Ct.  170,  holding  railroad  companies  cannot  obtain 
Injunction  against  State  railroad  commission  before  any  rates  are 
fixed;  State  v.  Superior  Court  of  MUwauhee  Co.,  106  Wis.  677.  Rl 
N.  W.  1064,  holding  equity  cannot  enjoin  passage  of  city  ordinance 
on  grounds  affecting  Its  validity. 

DIstlnKulBhed  in  Foppleton  v.  Moores,  62  Nebr.  856,  88  N.  W. 
129,  holding  equity  will  enjoin  passage  of  m^lnance  extending  water 
franchise  where  same  is  against  city  charter  and  will  be  prejudicial 
to  taxpayers. 

164  U.  S.  483-492,  41  L.  624,  GRIMES  DRY  GOODS  00.  v.  MAL- 
COLM. 

Syl.  3  (Xn,  BIO).  Statements  after  executing  instrument  cannot 
control. 

Distinguished  In  In  re  Foster,  126  Fed.  1016,  holding,  uncor- 
roborated testimony  of  single  witness  to  alleged  bankrupt's  state- 
ment that  vendee  was  a  creditor  Is  Insufficient  to  show  preference. 

SyL  4  (XII,  910).    Court  refusing  Jury  to  change  verdict 

Approved  in  Gentry  v.  Singleton,  128  Fed.  680,  hpldlng,  where 
evidence  conclusively  entitled  plaintiff  to  verdict,  It  was  court's 
duty  to  direct  verdict;  Whitney  v.  New  York,  etc.,  B.  Co.,  102  Fed. 
%1,  holding  defendant  for  whom  court  directed  verdict  may  support 
verdict  on  any  ground  which  the  evidence  In  bill  of  exceptions 
permits. 
164  U.  8.  492-602,  41  L.  528,  ALLEN  v.  UNITED  STATES. 

SyL  2  (XII,  910).    Killing  msy  raise  Inference  of  malice. 

Approved  In  Rutherford  r.  Foster,  1^  Fed.  191,  holding  presump- 
tion from  admitted  killing  Is  that  act  was  wrongful  and  defendant 
must  prove  Justification. 

Distinguished  In  Ross  v.  State,  8  Wyo.  385,  67  Pac.  932,  sustaining 
Instruction  that,  defendant  was  guilty  of  murder  In  first  degree  if 
design  to  murder  existed  before  or  at  time  of  act,  where  defendant 
was  held  for  murder  In  second  degree. 


IzcJbyCoOgIC 


101  D.  8.  602-S26        Kotea  on  V.  B.  BeportL  T40 

Byt.  4  (XII,  910).  Mere  words  cannot  reduce  mnrder  to  man- 
alangbter. 

Approved  in  Vance  t.  State,  TO  Ark.  277,  68  S.  W.  29.  bolding  angry 
words  used  bj  Ohloaman  without  making  any  overt  act  to  cut  or 
shoot  cannot  reduce  murdn-  to  manalaughter. 

Syl.  D  (XII,  910).  Jnatiflalile  bomlclde  require  reaaonable  belief 
of  peril. 

Approved  In  Id  re  Laing,  127  Fed.  219,  holding  def«idanta  killing 
deceased  who  was  resisting  arrest  pointing  pistol  toward  defendant! 
who  were  requested  to  assist  In  arrest  are  entitled  to  release  on 
habeas  corpus.    See  74  Am.  St  Rep.  726,  note. 

8yl.  6  (XII,  910),    Flight  Is  competent  evidence  of  guilt. 

Approved  In  Bird  v,  United  States,  187  U.  S.  131,  23  Sup.  CL  47, 
47  L.  106,  sustaining  Instruction  that  attempt  to  escape  from  Im- 
prisonment four  months  after  arrest  Is  only  slight  evidence  of  guilt 
164  D.  S.  602-626,  41  L.  631,  WILLABD  v.  WOOD. 

8yL  2  (XII,  911).    Law  of  fomm  determines  limitation. 

Approved  in  Central  Electric  Co.  v.  Sprague  Electric  C^.,  120  Fed. 
926,  holding  law  of  forum  governs  action  in  Federal  court  by  creditor 
of  corporation  against  transferee  Of  corporate  assets;  Brunswick, 
etc..  Co.  V.  National  Bank,  99  Fed.  636,  holding  Georgia  Statute  of 
Limitations  governs  in  action  In  Maryland  against  stockholder  in 
Georgia  corporation  to  enforce  charter  liability. 

8yl.  3  (XII,  911).    Grant,  subject  to  mortgage,  simple  contract 

Approved  In  Ecklngton,  etc..  By.  (3o.  v.  McDevltt  191  D,  8.  115, 
24  Sup.  Ct  39,  holding  erroneous  Instruction  Qxing  measurement 
of  damages  for  breadi  of  covenant  to  run  street  cars  at  difference 
Id  value  of  land  permanently  without  and  permanently  with  service; 
Hale  V.  Coffin,  120  Fed.  473.  474,  holding  equity  wUl  apply  Maine 
statute  limiting  action  against  heirs  of  decedent  In  proceeding  to 
enforce  statutory  liability  of  deceased  stockholder,  affirming  114 
Fed.  676;  Taylor  v.  Forbes.  101  Vs.  665,  44  8.  E.  S90,  holding  agree- 
ment by  grantee  In  a  deed  to  assume  an  outstanding  debt  is  a 
simple  contract  barred  In  three  yeare. 

Syl.  7  (XII,  911).    Court  noticing  laches  of  own  motion. 

Aiiproved  1£  Heirs  of  Ledoux  v.  Lavedan,  62  La.  Ann.  332,  27  So. 
206,  holding  conflscatee's  creditors  having  acquiesced  In  possession 
of  heirs  for  ten  years  cannot  dispute  the  title  conveyed  by  latter. 

Syl.  8  (Xll,  912).    Failure  to  prosecute  suit  diligently  fatal. 

Approved  in  Coleman  v.  Akers,  87  Minn.  494,  92  N.  W.  408,  hold- 
ing failure  to  enter  default  Judgment  for  eight  years  after  service 
of  summons  defeats  right  to  enter  same;  Mantle  v.  Speculator  Hln. 
Co.,  27  Mont.  478.  71  Pac.  667,  holding  delay  of  Ave  years  In  snlne  to 
.  restrain  defendant  from  operating  mine  bought  in  common  but  In 
defendant's  name  bars  suit. 
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164  U.  S.  526-548,  41  L.  541.  UNITED  STATES  v.  OBBQON,  BTO, 
a  R.  CO. 
SyL  2  (XII,  912).    Ballroad  grant  conatrned  favorablr  to  gOTeni< 

Approved  fn  Sena  \.  United  States,  1S9  U.  S.  239,  28  Sup.  Ct  698, 
47  L.  791,  boldloK  grantee  seeking  coDflrmatlon  of  Spanlali  land 
grant  must  sbow  the  grant  and  tbat  the  boundaries  were  fixed  wltb 
reasonable  certainty. 

Syl.  4  (XII,  912).    Title  cannot  control  nnamblguonH  atatnte. 

Approved  Id  ComeD  t.  Coyne,  192  U.  S.  430,  24  Sup.  Ct  386,  hold- 
ing title  of  act  cannot  be  resorted  to  for  construction  where  act  la 
uoamblguons;  Patterson  t.  Bank  Eodora,  190  U.  8.  173,  23  Sup.  Ot 
S22,  47  L.  1005,  holding  seamen  shipping  in  American  [torts  on 
foreign  vessels  engaged  In  foreign  commerce  are  within  protection 
ot  act  1898,  against  prepayment  of  seamen's  wages;  United  States 
V.  McCrory,  119  Fed.  864,  holding  title  la  no  part  of  act  and  cannot 
oontrol  the  words  of  act  unless  ambiguous. 
164  V.  8.  546-558,  41  L.  547,  ROWE  7.  UNITED  STATES. 

Syl.  1  (XII,  912).     Accused  making  slight  assanlt  may  defend. 

See  74  Am.  St.  Rep.  728,  note. 
164  U.  S.  669-677.  41  L.  552,   BOGBES  LOCOMOTIVE  HACH. 
WORKS  V.  AMERICAN  EMIGRANT  CO. 

Syl.  2  (XII,  912),    Title  under  swamp  land  act  inchoate. 

Approved  In  Schloeser  v.  Hemphill,  118  Iowa,  458.  90  N.  W.  843, 
holding  title  by  adverse  possession  cannot  be  gained  to  nnsurveyed, 
UDpatcQted  lands  conveyed  by  swamp  land  act  of  1850;  Ogden  v. 
Buckley.  116  Iowa.  365.  89  N.  W.  1116.  holding  county  selling  all 
Us  swamp  land  cannot  pass  title  to  onsurveyed  land  since  under 
swamp  land  act  1850  State  took  only  an  inchoate  title;  dissenting 
opinion  in  Kean  v.  Calnmet  Canal  Co.,  190  U.  S.  491,  23  Sup.  Ct 
G64,  47  L.  1150,  majority  holding  Federal  patent  to  Indiana  pursuant 
to  swamp  land  act,  covering  "  whole  of  fractional  sections,"  carried 
portions  submerged  under  savigable  waters. 

SyL  4  (XII,  913).  Certification  of  railroad  lands  shows  not  swamp 
land. 

Approved  In  Toung  v.  Cbarnqulst  114  Iowa.  120.  86  N.  W.  206, 
holding  secretary  of  Interior  by  certifying  lands  to  State  as  railroad 
lauds  determines  tbat  they  are  not  swamp  lands;  Small  v.  Lutz, 
41  Or.  579.  60  Fac.  827,  holding  purchaser  from  State  of  lands 
listed  as  swamp  lands,  but  after  approval  was  revoked.  Is  bound  by 
secretary's  determination  that  same  were  open  for  homestead. 

Distinguished  in  Young  r.  Snell,  115  Iowa,  33,  87  N.  W.  729. 
holding  railroad  company  estopped  by  twenty  years'  delay  after 
selection  and  five  years  after  certlBcatlon  to  bring  action  to  quiet 
title  against  defendant  who  bad  paid  taxes. 
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Sjl.  D  (XII,  913).  State  occeptlDg  certlflcatlon  of  railroad  land 
estopped. 

Approved  In  Touns  t.  CharnqnlBt,  114  Iowa,  123,  86  N.  W.  208; 
holding  acceptance  of  eecretary's  certlflcatlon  of  lands  as  railroad 
lands  bars  State  from  claiming  same  as  swamp  lands. 

(XII.  912).    Miscellaneous. 

Cited  In  Toung  v.  Cbarnqtilat,  114  Iowa,  126,  S6  N.  W.  209.  hold- 
,  fng  where  snlta  were  pending  InToIvlng  lands  claimed  b;  railroad. 
fallnre  to  assert  title  not  exceeding  statutory  period  waa  not  fatal 
lacbea;  Olson  >.  Leibpke,  110  Iowa.  596,  699,  81  N.  W.  801,  802,  803, 
holding  purchaser  from  plaintiff  acquired  no  Interest  as  against 
defendant  where  sale  occurred  wblle  suit  to  quiet  title  was  pending 
on  appeal. 

164  U.  S.  578-(S88,  41  L.  560,  OOVINGTON,  ETC.,  TDBNPIKE- 
EOAD  CO.  T.  SANDFORD. 

Syl,  1  (XII,  913).    Supreme  Court  reviews  State  rate  decision. 

Approved  In  Chicago,  Milwaukee,  etc..  Ry.  v.  Tompkins.  176  V.  8. 
173,  44  L.  420,  20  Sup.  Ct.338,  holding  Supreme  Court  will  inquire 
whether  rates  fixed  by  State  statute  are  reasonable. 

Syl.  2  (XII,  913).  Legislative  exemption  not  Included  In 
"  powers." 

Approved  In  Matthews  v.  Board  of  Corporation  Comrs.,  97  Fed. 
403,  holding  purchaser  succeeding  to  "  franchises,  rights,  privileges 
and  immunities"  of  mortgagor  does  not  succeed  to  mortgasor'a 
right  to  fix  rates;  Chicago  Union  Traction  Co.  v.  Chicago,  190  III. 
534,  6S  N.  B.  465.  holding  corporation  subject  to  legislative  regula- 
tion, leasing  street  railroads  with  power  to  fix  rates,  does  not  ac- 
quire sucb  exemption  from  legislative  control. 

Syl.  3  (XII,  913).  Relinquishment  of  legislative  control  never 
presumed. 

Approved  in  Terre  Haute,  etc..  R.  B.  Co.  v.  State,  159  Ind.  459, 
Ki  K.  B,  407,  holding  under  Loc.  Laws  1847,  creating  corporation 
with  power  to  fix  rates  until  sum  Invested  and  10  per  cent,  thereon 
was  earned,  corporation  must  pay  surplus  thereafter  to  State. 

Syl.  5  (XII,  913).    Losing  rates  is  deprivation  of  property. 

Approved  In  Palatka  W.  W,  v,  Palatka.  127  Fed,  168,  166,  hold- 
ing court  will  Interfere  with  rates  established  by  city  so  clearly 
unreasonable  aa  to  amount  to  attack  on  property;  Jack  v.  Williams, 
113  Fed.  827,  holding  court  may  order  tearing  up  railroad  which 
had  always  been  run  at  a  loss;  Mattbews  v.  Board  of  Corp.  Comrs., 
106  Fed.  8,  9,  10,  holding  rate  for  transportation  of  fertilizer  Is 
not  unreasonable  when  for  fonr  years  company  made  a  fair  net 
profit;  LoulsvlUe.  etc.,  R.  R.  Co.  t.  McCbord,  103  Fed.  220.  holding 
unconstitutional  Ky.  act  March  10,  1900,  providing  for  bearing  be- 
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fore  railroad  commlasloa  for  charging  extortionate  rates,  and  em- 
powering commlaalon  to  fix  reasonable  rates. 

DIstlDguIshed  in  Railroad  Comrs.  v.  Grand  Rapids,  etc.,  R.  Co., 
130  Mfch.  2S1,  89  N.  W.  967,  holding  new  company  organising  under 
2  Comp.  Lawa  1897,  |  6224,  on  foreclosure  against  old  company  and 
taking  old  company's  rigbta  does  not  succeed  to  right  to  fix  rates. 

Syl.  6  (XII,  914).    Corporation  person  within  due  process  guaranty. 

Approved  In  RusseU  t.  Oroy,  164  Mo.  99,  63  8.  W.  863,  holding 
aoconstltatloDal  proposed  constitutional  amendment  declaring  that 
except  as  to  corporations,  mortgage,  deed  of  trust,  shall  be  deemed 
Interest  In  property.    See  85  Am.  St  Bep.  907,  note. 

8yL  9  (Xll,  914).  Public  right  Involved  In  detennlnlng  reason- 
ableness. 

Approved  In  Cottlng  t.  Godard,  183  U.  8.  85.  88,  46  L.  99,  22  Sup. 
Ct.  33.  holding  stockyardB  corporation  denied  equal  protection  of 
laws  by  Kan.  act  1897,  limiting  Its  charges  without  limiting  those 
of  smaller  concerns;  Interstate  Commerce  Com.  v.  Louisville,  etc., 
R.  Co.,  118  Fed.  624,  holding  railroad  company  cannot  charge  ex- 
cessive or  discriminatory  rate  to  promote  its  own  interests  in  com- 
petition; Trammell  v.  Dlnsmore,  102  Fed.  799,  upholding  Georgia 
Constitution  authorizing  laws  regulating  ratea  and  regulations  of 
commission  created  by  such  laws  establishing  reasonable  rates; 
Cedar  Rapids  Water  Go.  v.  Cedar  Rapids,  lis  Iowa,  259,  261,  91 
N.  W.  1090,  1091,  upholding  city  ordinance  limiting  watnr  ratep  so  as 
to  allow  between  4^  and  S'A  per  cent,  on  estimated  capital;  Ken- 
nebec Water  Dlst.  v.  WatervlUe,  97  Me.  203,  204,  64  Atl.  13.  14, 
holding  reason  a  blenesB  of  rates  of  public  water  company  Is  fair 
value  of  property  used,  with  cost  of  maintenance  and  service. 

Syl.  10  (Xll,  916).  Act  Imposing  different  rate  on  turnpike  com- 
panies valid. 

Approved  in  Andms  v.  Insurance  Assn.,  168  Mo.  163.  67  S.  W.  686, 
enstalnlng  State  practice  of  allowing  plaintiff  In  suit  on  Insurance 
policy  to  prove  waiver,  without  alleging  waiver  In  petition. 
164  V.  8.  699-611,  41  L.  667,  MARSH  v.  ARIZONA. 

SyL  6  (XII,  915).    Taxation  of  unconfirmed  Mexican  grant 

Approved  in  Dry  Dock  Co.  v.  Baltimore,  97  Ind.  99,  54  Atl.  624. 
holding  land  conveyed  by  government  for  construction  of  dry  dock 
to  be  subject  to  free  use  by  government  Is  subject  to  taxation. 

Distinguished  In  Page  v.  Pierce  Co.;  25  Wash.  9.  10,  11,  64  Pac. 
802,  8(6.  holding  Puyallup  Indian  reservation  lands  sold  In  accord- 
ance with  27  Stat  612,  under  deed  passing  title  on  full  payment, 
are  not  taxable  by  State. 

Syl.  7  <XII,  815).    Mere  error  of  Judgment  cannot  vitiate  aaaess- 

Approved  in  Missouri  v.  Dockery,  191  U.  S.  170.  24  Sup.  Ct  63. 
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164  U.  8.  612-627,  41  L.  672.  GONZALBZ  <r.  CDNNINGHAM. 

5yl.  2  (XII,  91Q.    Habeas  corpus  not  aubatltute  writ  of  eiror. 

Approved  in  Klce  t.  Ames,  180  U.  S.  374,  45  L  SSI,  21  Sup.  Ct  407, 
holding  act  1881  anthoriEea  appeal  and  not  writ  of  error  from 
District  Court  decision  denying  application  for  discharge  on  habeas 
corpus  and  Involving  construction  of  extradition  treaty;  In  re  Welt;, 
123  Fed.  126,  boldlag  court:  had  luriBdlctlon  by  nunc  pro  tunc  order 
at  subsequent  term  to  direct  amendment  of  entry  of  sentence  to 
Include  reqnirement  of  "  hard  labor." 

SyL  3  (XII,  916).  Territorial  l^lslature  providing  for  special 
court  term. 

Approved  in  Stockslager  v.  United  States,  116  Fed.  S95,  holdli^ 
special  term  of  Alaska  District  Court  held  at  Nome  presumed  to  rest 
on  notice  given  according  to  31  Stat  321  wbere  irregularity  not 
sbovrn. 

(XII,  916).    MisceDaueons. 

Cited  in  Oorbam  v.  Broad  Blver  Tp.,  113  Fed.  84,  granting  leave 
to  amend  petition  for  writ  of  error,  nunc  pro  tunc,  Iiefore  case  re- 
moved, to  substitute  "  pialotilf  "  for  '*  defendant,"  latter  erroneously 
appearing  as  aggrieved  party. 
164  U.  8.  627-632,  41  L.  577,  8TARB  r.  UNITED  STATES. 

Syl.  1  (XII,  916).    Sufficiency  of  warrant  for  arrest 

Approved  In  Territory  v.  McGlnnls,  10  N.  Mei.  280,  61  Pac.  212. 
holding  question  whether  one  about  to  arrest  felon  gave  sufficient 
notice  of  hlB  intentions  under  the  circumstances  Is  for  tbe  Jury. 

Syl.  3  (XII,  916).    Flight  not  always  evidence  of  guilt 

Distinguished  in  Bird  v.  United  States,  187  C.  S.  131,  23  Sup.  Ct 
47,  47  L.  100,  sustaining  instruction  that  attempt  to  escape  after 
arrest  was  strong  or  alight  according  to  tbe  circumstances  sur- 
rounding. 
164  U.  S.  633-635.  41  L.  579,  IN  HE  ATLANTIC  CITY  B.  B. 

Syl.  2  (XII,  916).  No  mandamus  to  compel  Circuit  Court  to 
dismiss. 

Approved  In  In  re  Huguley  Mfg.  Co.,  184  U.  S.  301.  46  L.  562. 
22  Sup.  Ct.  456,  denying  mandamus  to  compel  dismissal  of  bill  by 
Circuit  Court  where  right  of  appeal  to  Ciroult  Court  of  Appeals  and 
Supreme  Court  was  open;  The  Union  Steamboat  Co.,  178  U.  S.  319. 
44  L.  1085,  20  Sup.  Ct  905.  holding  decision  of  Inferior  court  upon 
matter  left  open  In  mandate  Is  not  reviewable  by  mandamus;  Klna- 
beriln  v.  Commission  to  Five  Civilized  Tribes,  104  Fed.  655,  holding 
court  will  not  award  mandamus  to  compel  commission  to  Bve 
civilized  tribes  to  enroll  applicant  as  citizen  of  Cblckasaw  nation; 
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In  re  Westervelt,  98  Fed.  912,  denying  petition  for  mandamna  to 
compel  Circalt  Court  to  strike  out  answer  and  to  ilgn  decree  for 
petitioner  when  rigbt  of  appeal  existed. 

164  U.  8.  636-649.    Not  cited. 

164  U.  8.  660-666.  41  L.  686,  OSBORNE  T.  FLORIDA. 

SyL  1  (XII,  917).    Federal  courts  follow  State  constnictlon. 

Approved  In  Pullman  Co.  t,  Adams,  189  D.  S.  422,  23  Sup.  CL 
495,  47  L.  878,  upboldlog  prlvUege  tax  on  sleeping  uid  palace-car 
companies  Imposed  b;  MIse.  Code  1892,  If  3317,  8387,  where  trans- 
portation of  local  passengers  Is  optional,  affirming  78  Miss.  S29, 
30  So.  758;  Oakland  Sugar  Mill  Co.  v.  Fred  W.  Wolf  Co,  118  Fed. 
243,  24G,  upholding  Mich,  franchise  tax  act  1891,  as  coastmed  by 
Stat  court,  to  affect  foreign  corporations  as  to  local  business  only; 
State  T.  Northern  Pac.  Exp.  Co.,  27  Mont.  424,  71  Pac.  406,  hold- 
ing express  company  transacting  Interstate  and  Intrastate  huelnesa 
Is  Dot  liable  for  occupation  tax  under  Pol.  Code,  i  4074. 

Syl.  2  (XII,  017).    State  tax  on  Interstate  express  company  valid. 

Approved  In  New  York  v.  Knight,  102  V.  S.  27.  24  Sup.  Ct  204, 
upholding  tax  Imposed  by  New  York  statutes  upon  Independent 
cab  service  maintained  by  Pennsylvania  railroad  at  Its  New  York 
terminal;  Allen  v.  Pullman  Co.,  191  U.  8.  181,  182.  24  Sup.  Ct  42, 
upholdlDg  Tenn.  act  1889,  imposing  annual  tax  on  sleeping-ear 
companies  carrying  local  passengers,  leaving  such  carriage  optional 
■n-lth  companies;  State  v,  Bocky  Mountain  Bell  Tel.  Co.,  27  Mont 
403,  71  Pac.  314,  upholding  Pol.  Code,  t  4071,  Imposing  license  upon 
every  corporation  "  doing  huslneas  In  this  State "  as  a  telephone 
company. 

Distinguished  In  Allen  v.  Pullman  Co.,  191  U.  S.  180,  24  Sup.  Ct 
40,  holding  unconstitutional  Tenn.  act  1887,  imposing  annual  tax 
on  sleeping-car  companies  without  distinguishing  between  local  and 
Interstate  carriage. 

(XII,  917).     MIsceUaneoua. 

Cited  In  German  Sav.  Soc.  v.  Dormltzer,  102  U.  S.  128,  24  8np. 
Ct  222,  holding  whole  case  Is  not  open  on  appeal  from  State  court 
on  constitutional  grounds;  Wright  v.  MacFarlane,  etc..  Sons,  122 
Fed.  775,  holding,  under  act  1891,  Circuit  Court  of  Appeals  has 
uo  jurisdiction  on  appeal  from  Hawaiian  court  In  case  depending 
on  constitutional  question;  St  Clalr  County  v.  Interstate  Sand  &, 
Car  Transfer  Co.,  110  Fed.  785,  holding  Circuit  Court  of  Appeals  has 
no  Jurisdiction  on  writ  of  error  to  review  Judgment  Involving  con- 
stitutionality of  State  statute;  In  re  Wllsoa,  10  N.  Mex.  36,  60  Pac. 
75.  holding  unconstitutional  Sess.  Laws  1899,  p.  101,  Imposing  license 
fee  as  condition  of  selling  coal  oil,  so  far  as  applied  to  sales  In 
original  packages  by  Importer;  State  v.  Zopliy,  14  S.  Dak.  125,  84 
N.  W.  393,  86  Am.  St  Rep.  745.  holding  unconstitutional  Sess.  Laws 
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1807,  cbftp.  72,  Impofllng  wholesale  tax  on  foreign  Hqnor  dealers, 
relieving  resident  manufacturera  therefrom  on  payment  of  mann- 
factnrer'a  license. 
164  n.  8.  667-602.  47  L.  S88,  NAFIBE  T.  UNITED  STATES. 

SjL  1  (XII,  917).     License  carries  presumption  of  resnlarltr. 

Approved  in  Eltonhead  t.  Allen,  119  Fed.  128,  holding  wha« 
record  Is  allent  as  to  affidavit  In  attachment  It  will  be  preatimed 
In  favor  of  Jurisdiction. 
15*  U.  S.  662-676.  41  L.  690.  FORD  v.  DELTA,  ETC..  LAND  CO. 

S7I.  1  (XII,  917).    Exemption  never  presumed. 

Approved  In  Louisiana,  etc..  B.  H.  Co.  ».  State  Board  of  Ap^ 
pralsers,  108  La;  19,  32  So.  186,  holding  railroad  whose  road  bed 
lacks  20  per  cent,  ot  being  completed  Is  "  aubstantlally  completed," 
within  article  230  of  Constitution,  preventing  exemption. 

(XII.  917).    Miscellaneous. 

Cited  In  Guarantee  Trust,  etc.,  Ca  v.  Delta,  etc.,  Co.,  IM  Fed. 
10,  holding  complainant  bringing  suit  to  quiet  title  to  land  claimed 
bj  defendant  under  conveyances  executed   twenty-five  uid  olne 
years  before  commencement  of  eult  Is  barred  by  laches. 
1B4  U.  B.  6TS-6B3.  41  L.  S9S.  FRANCE  v.  UNITED  STATES. 

Syl,  2  (XII,  918).  Figures  of  completed  drawing  not  within  act 
1895. 

Distinguished  in  dissenting  opinion  in  Francis  v.  United  States, 
188  U.  S.  381,  382.  23  Sup.  Ot  336,  47  L.  512,  maJoHty  hoMing 
policy  slips  indicating  choice  of  numbers  In  policy  game  to  be 
forwarded  to  headquarters  In  another  State  are  not  within  act 
1805  against  lotteries. 

SyL  3  (XII,  018).    Penal  statute  atrlctly  conatmed. 

Approved  In  United  States  v.  Wbelpley,  125  Fed.  616.  holding 
act  1895.  against  carrying  lottery  tickets  trOm  one  State  to  another, 
does  not  prohibit  carriage  into  District  of  Columbia. 
1G4  u.  s.  esi-ese,  41  L.  598.  BUSHNELL  r.  leland 

Syl.  I  (XII,  OlSt.     Comptroller  determines  necessity  of  aueas- 

Approved  In  Studebaker  v.  Perry.  184  U.  S.  266.  46  L.  S32,  22 
Sup-  Ct.  467.  holding  Rev.  StaL.  |  B234.  empowers  comptroller  of 
currency  to  make  second  assessment  on  bank  stockholders  where 
tlrst  is  Insufficient;  Boyd  T.  Schneider.  124  Fed.  242,  holding  receiver 
acting  under  direction  of  comptroller  of  currency  Is  proper  person 
to  bring  suits  against  national  bank  directors  for  mismanagement; 
Dastervignes  v.  United  States,  122  Fed.  35,  upholding  sundry  civil 
appropriation  act  1897,  autborlzlng  secretary  of  Interior  to  make 
I'et'UluUons  governing  occupancy  and  use  of  foreat  reservations; 
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Deweeae  v.  Smith,  106  Fed.  441,  boldlag  liability  of  stockholders 
of  national  bank  maturea  at  anch  time  and  In  sucb  amounta  aa 
comptroller  adjudgea;  Aldrlcb  t.  Campbell,  97  Fed.  065,  holding 
comptroller'a  action  In  levying  aaseasment  on  bank  stocbbolders  la 
conctuBlve  on  qneetlon  of  neceaalty  tberefor  and  cannot  be  ques- 
tioned by  stockfaoldets. 

Dlstlngulsbed  In  King  v,  Pomeroy,  121  Fed.  293,  boldlng  court  of 
equity  appointing  receiver  to  wind  np  national  bank  baa  plenary 
power  to  direct  receiver  to  enforce  atockholder'a  lla.blllty. 

16*  U.  8.  686-691,  41  L.  699,  UNITED  STATES  v.  NORTHWEST- 
ERN, ETC..  TEANSP.  CO. 
SyL  1  (XII,  819).    Corporation  ot  State  la  "  citizen." 
Approved  In  Bnaaell  v.  Croy,  164  Mo.  99,  63  8.  W.  853,  boldlng 
InvBlId  proposed  conatitntlonal  amendment  declaring  tbat  for  tax- 
ation a  mortgage  or  obligation  securing  debt,  except  aa  to  corpo- 
rations, should  be  an  Interest  in  tbe  property;  Ramsay  v.  Tacoma 
U  Co.,  31  Waah.  856,  71  Pac.  1026,  boldlng  land  company  organized 
In  Pennaylranla  la  a  citizen  of  United  States  within  act  CoDgresa 
18S7.  for  purchase  of  land  from  United  States. 

104  V.  S.  691-694.  41  L.  601,  BX  PARTE  JONES. 

Syl.  1  (XII,  919).  Diverse  citizenship  —  Decision  against  na- 
tional bank  final 

Approved  in  ConUnentEU  NaL  Bank  v.  Buford,  191  U.  S.  124, 
24  Sup.  Ct  56,  holding,  under  act  1891,  Circuit  Court  of  Appeals 
renders  final  Judgment  In  suit  by  national  bank  against  corpora- 
tion of  another  State  on  nonfederal  Issues. 

Syl.  2  (XII,  919).    Decision  final  where  citizenship  main  ground. 

Approved  In  Huguley  Mfg.  Co.  v.  Galeton  Cotton  Mills,  184  U.  8. 
294,  46  L.  548,  22  Sup.  Ct  454,  boldlng  section  6,  act  1891,  makes 
decisions  of  Circuit  Court  of  Appeala  final  In  cases  In  which  Juris- 
diction originally  attached  on  ground  of  diverse  citliensblp;  Ameri- 
can Sugar  Refining  Co.  v.  New  Orleana,  181  0.  S.  280,  45  L.  861,  21 
Sup.  Ct.  047,  holding  Circuit  Court  of  Appeala  has  Jurisdiction  of 
suit  resting  on  diverse  cltlzensblp  though  a  defense  entered  thereon 
-  Involved  conatitntlonal  question;  l«eb  v.  Columbia  Township,  1T9 
U.  S.  479,  45  L.  286,  21  Sup.  Ct  177,  holding  Supreme  Court's  Juris- 
diction under  section  5,  act  1891,  extends  to  cases  In  which  eltber 
party  claims  nnconatitutlonality  of  State  law. 

(XII,  919).     Miscellaneous. 

Cited  In  Owensboro  v,  Owenaboro  Water-Works  Co.,  115  Fed. 
322.  holding  Supreme  Court  has  exclusive  Jurisdiction  of  appeal 
from  decision  In  case  In  which  Circuit  Court's  Jurisdiction  rested 
entlrdy  cm  constitutional  queatloD. 
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164  V.  S.  flB4-e9»,  41  L.  602.  CARTER  v.  UNITED  STATES. 

S7L  2  (XII,  919).    Conversation,  tn  evidence,  may  be  contradicted. 

Approved  In  Fldelltj,  etc..  Casualty  Co,  v.  Dorotigh,  107  Fed.  SM, 
boldlng  where  defendant  In  accident  policy  case  Introduced  depo- 
sition of  wltnees  recoontlnff  conversation  with  deceased  after  ac- 
cident, plaintiff  may  abow  what  was  In  fact  said. 

SyL  3  (XII,  916).    Dying  declaration  may  be  contradicted. 

Approved  In  Green  v.  State.  154  Ind.  659,  67  N.  B.  638,  holding 
after  State  bas  introduced  dying  declaration  accusing  defendant, 
accnsed  may  offer  deceased's  statements  though  not  dying  declara- 
tion to  Impeach  same.    See  82  Am.  St  Bep.  40,  note. 

DiatlngnlBbed  In  State  v.  Taj-lor,  S6  S.  C.  368,  34  S.  E.  913.  bola- 
tng  statements  made  two  hours  after  shooting  are  Inadmissible  as 
part  of  res  gestse  and  cannot  be  used  to  impeach  dying  declarations. 
164  U.  S.  701,  41  L.  1180,  TUCKER  v.  McKAT. 

(XII,  919).    Miscellaneous. 

Cited  tn  dissenting  opinion  In  Giles  v.  Harris,  189  U.  S.  480,  23 
Sup.  Ct.  647,  47  L.  913,  majority  holding  Inrlsdlctton  of  Supreme 
Court  to  consider  case  involving  constitutional  question  cannot  be 
narrowed  by  certification  of  Jurisdictional  question. 
164  U.  S.  701,  41  L.  1181,  UNITED  STATES  V.  LOCHRBN.         ' 

(XII,  918).     Miscellaneous: 

Cited  In  Murphy  v.  Utter,  186  U.  S.  101,  46  L.  1076,  22  Sup.  Ct. 
778,  holding  change  In  personn^  of  Arizona  loan  commission  does 
not  abate  action  against  members  In  official  capacity  to  compel 
Issue  of  refunding  bonds. 
161  U.  S.  703,  41  L.  1182,  CHICAGO,  ETC.,  RY.  (30.  v.  ROBERTS. 

Miscellaneous. 

Cited  in  Richards  v.  Modern  Woodmen,  etc.,  14  S.  Dak.  412,  85 
N.  W.  1000,  holding  filing  of  Bufflclent  petition  and  bond  tor  re- 
moval to  Federal  court  divests  State  court  of  Jorlsdlctlon. 
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m  D.  8. 1-27.  41  li.  611.  8T.  LOUIS,  ETC.,  EY.  v.  MATHEWS. 

SfL  1  (XII,  921).    History  of  law  of  fires. 

Approved  Id  Marande  t.  Texas  &  Pac.  R.  B.  Co.,  184  U.  S.  IH, 
46  L.  497,  22  Sup.  Ct.  34S,  boldlng  railroad  liable  for  cotton  de- 
•trojed  by  fire  while  In  its  cars  on  Its  track  near  wblch  locomotlTe 
was  working;  Baltimore,  etc.,  R.  B.  Co.  t.  Kreager,  61  Oblo  St. 
82»,  S31,  fi6  N.  m  205,  20S,  upholding  91  Oblo  Laws,  p.  1ST.  Imposing 
on  railroads  abaolnte  liability  for  1ob&  or  damage  by  flre  originat- 
ing on  tbelr  lands, 

SyL  2  (XII.  921).    Statute  making  railroad  liable  for  fires. 

Approved  In  Mexican  Nat.  R.  R.  Co.  t.  Jackaon,  118  Fed.  C62, 
upholding  Laws  Tex.  1897,  Spec.  Sees.,  p.  14,  prohibiting  contracts 
limiting  liability  of  employers  for  damages;  O'Brien  v.  Chicago, 
etc.,  Ry.  Co.,  116  Fed.  SOT,  holding,  under  Iowa  taws,  contract 
between  express  messenger  and  express  company  exempting  rail- 
road from  liability  for  Injuries  Is  no  defense  In  action  against 
rsllroad;  Merchants'  Life  Assn.  t.  Xoakum,  98  Fed.  265,  upholding 
Rer.  Stat.  Tex.  1895,  art  3071,  making  life  Insurance  companies, 
falling  to  pay  loss  after  demand  Uherefor,  liable  to  payment  of 
12  per  cent  damages  on  amount  of  loss  and  attorney's  fees  for 
prosecution  and  collection  of  such  loss;  Grand  t.  Minneapolis  Sc 
St  L.  R.  R.  Co.,  114  Iowa,  719,  T26,  87  N.  W.  717.  719,  80  Am.  St 
Bep.  388.  403,  upholding  Code,  |  2007,  requiring  railroads  exer- 
cising power  of  eminent  domain  to  pay  landowner  reasonable  at- 
torney's fees  In  condemnation  proceedings;  Kingsbury  t.  M.,  E.  & 
T.  By.,  1S6  Mo.  387,  ST  S.  W.  S«,  upholding  ReT.  Stat.  1889,  §  2611. 
authoTlxing  recovery  of  double  damages  sustained  by  reason  of 
stock  entering  adjoining  lands  In  consequence  of  Insufficient  rail- 
road fence;  McFarland  v.  M.,  K.  &  T.  Ry.  Co.,  94  Mo.  App.  S46,  68 
S.  W.  106,  and  Blackmore  v.  Missouri  Pac.  Ry.,  162  Mo.  461,  62 
S.  W.  994,  both  upholding  Rev.  Stat.  1899,  t  1111,  making  railroad 
liable  for  destruction  or  Injury  of  property  by  fire  communicated 
by  sparks  from  locomotive;  Chicago,  etc..  R.  R.  v.  Zemecke,  59 
Nebr.  697,  82  K.  W.  28,  upholding  Comp.  Stats.,  art  1,  chap.  72. 
I  3.  giving  right  of  action  to  person  for  all  Injuries  sustained  while 
passenger,  except  when  occasioned  by  own  negligence  or  violation 
of  some  rule  of  carriers  actually  brought  to  his  notice;  Orr  v. 
Southern  Bell  Tel.  Co.,  132  N.  O.  685.  44  S.  E.  403.  holding  em- 
ployee will  not  be  held  to  have  assumed  risk  In  undertaking  to 
[7481 
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perform  dauserOas  work  tmlesa  act  Itaelf  Is  obrloaaly  "o  dan- 
gerous tbat  In  Its  careful  performance  the  Inherent  probabilities 
of  InJniT  ate  greater  tbau  tboae  of  safety;  Coley  v.  North  Caro- 
lina B.  EL,  129  N.  a  410,  40  S.  B.  197.  upboldluK  Private  Laws 
1887,  chap.  D6,  giving  railroad  empioree  right  of  action  foe  In- 
juries suffered  ttarougli  negligence  or  Incompetencr  of  fellow  ser- 
vant;  Baltimore,  etc.,  R.  B,  Co.  T.  Kreager,  61  Ohio  St.  332,  se 
N.  B.  206,  upholding  91  Ohio  Laws.  p.  187,  Impoalng  on  railroads 
absolute  liability  tor  loss  or  damage  bj  fire  originating  on  their 
lands;  Simmons  t.  Telegraph  Co.,  63  8.  G.  432,  41  8.  E.  623,  up- 
holding 23  Stat.  746,  making  telegriy>fa  companies  liable  for  dam- 
ages tor  mental  anguish;  Town  of  Clarendon  t.  Bntiand  B.  B., 
7IS  VL  16,  62  AtL  1061,  upboldlog  VL  Stat  SS16,  providing  that 
town  may  repair  at  railroad's  expense  railroad  crossing  or  bridge 
where  railroad  after  due  notice  falls  to  do  bo. 
87I.  4  (XII,  922).    Statute  making  railroad  liable  for  flrea  not 

Approved  in  Clark  v.  Rossell,  97  Fed.  903,  upholding  Nebr.  Comp. 
Stat.,  chap.  72,  |  8,  making  railroad  liable  for  Injuries  to  passen- 
gers Irrespective  of  company's  negligence;  Baltimore,  etc.,  B.  B. 
Co.  V.  Kreager,  61  Ohio  St  334,  B6  N.  B.  206,  upholding  91  Ohio 
Laws,  p.  187,  imposing  on  railroads  absolute  liability  for  loss  or 
damages  by  flre  originating  on  their  lands. 

165  U.  S.  2S-36,  41  L.  621,  WARNER  VAI.LET  STOCK  CO.  v. 
SMITH. 

SyL  1  (XII,  922).    Abatement  of  maadamus  against  government. 

Approved  In  Murphy  v.  Utter,  186  D.  S.  101,  46  L.  107S,  22  Sup. 
Ot.  778,  holding  mandamus  to  Arizona  board  of  loan  commission 
did  not  abate  by  change  of  personnel  of  board;  8tate  v.  Bloibam, 
42  FIs.  {HS,  28  So.  762,  holding  mandamus  against  comptroller  to 
compel  him  to  draw  warrant  will  be  dismiseed  where  his  term 
expires  before  final  decision  and  successor  Is  not  made  party. 

SyL  4  (XII,  9&2).    Mandamus  to  municipality. 

Approved  In  dissenting  opinion  in  Hebb  t.  County  Court.  48  W. 
Va.  734,  742,  37  S.  E.  678,  682,  majority  holding  disobedience  of 
order  of  court  entered  In  absence  of  Jurisdiction  of  subject-matter 
cannot  be  punished  as  contempt 

Sjl.  6  (XII,  922).    Public  lands  —  "Under  direction  of  secretary." 

Approved  In  McCord  v.  Hill.  Ill  Wis.  02«,  87  N.  W.  483,  hold- 
ing, under  act  of  Cktngress  June  3,  1896,  relating  to  correction  of 
errors  in  general  land  office,  application  for  confirmation  of  pre- 
vious pre-emption  may  be  made  directly  to  secretary  of  Interior 
whose  decision  therein  Is  Qnol. 
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165  U.  S.  36-67,  41  L.  624,  AGNEW  t.  UNITED  STATES. 

SjL  2  <XII,  922).  Harmless  Irresalarlty  In  Impanelment  Ot  grand 
Jury. 

At^rored  In  United  States  -r.  Cobban,  127  Fed.  71B,  holding 
plea  to  Indictment  Deed  not  aver  tbat  matters  tbereln  set  fortb 
were  prejudicial  to  defendant 

SfL  3  (XII,  B22).    Time  to  object  to  competency  of  grand  Jury, 

Approved  in  United  States  v.  Greene,  113  Fed.  690,  697,  bold- 
Ing  plea  In  abatement  to  indictment  averring  the  clerk  did  not 
place  names  of  grand  Jurors  In  box,  but  tbat  tbey  were  placed 
tbereln  by  Jury  commissioner  and  a  deputy  clerk.  Is  Insufficient; 
Untted  States  v.  Greene,  IDS  Fed.  818,  holding  Federal  court  will 
not.  on  application  for  order  removing  to  anotber  district  for  trial, 
bold  Indictment  void  for  Irregularities  in  drawing  grand  Jury  wbere 
question  Involved  Is  new  one  of  statutory  construction;  Wolfson 
V.  United  States,  101  Fed.  432,  433,  boldlng  objections  to  Irregu- 
larity in  mode  of  organizing  grand  Jury  not  considered  where 
raised  by  motion  to  quasb  tiled  two  months  after  Indictment  re- 
turned; Rinkard  v.  State,  157  Ind.  539,  62  N.  E.  16,  holding  In 
absence  of  anything  contrary  Id  record  It  Is  presumed  that  grand 
Jury  returning  Indictment  re^lar  on  face  was  duly  impaneled, 
charged  and  sworn  without  a  recital  In  record  to  that  effect. 

Syl.  4  (XII,  923).    Appeal  —  Facts  shown  by  record. 

Approved  in  United  States  v.  Davis,  103  Fed.  470,  holding  re- 
fasal  of  conrt  In  felony  trial  to  permit  Juror  to  take  notes  of  tes- 
timony and  reqnirlng  them  to  surrender  notes  previously  taken 
by  them  not  ground  for  new  trial. 

SyL  7  (XII,  923).  Probable  result  of  unlawful  act  presumed 
Intended. 

Approved  In  United  states  v.  German,  115  Fed.  901,  992,  993, 
applying  rule  in  prosecution,  under  Rev.  Stat,  |  5209.  against  bank 
officer;  McKnlght  T.  United  States,  115  Fed.  974.  975,  holding  erro- 
neous Instmctlon  that  if  facts  proved  were  such  as  to  raise  Infer- 
ence of  guilty  Intent  trarden  was  on  defendant  to  rebut  such 
inference. 

Syl.  9  (XII,  923).    Instructions  In  language  of  request 

Approved  In  People  t.  Linares.  142  Cal.  20.  75  Pac.  309,  bold- 
lng modlQcatlon  of  requested  Instruction  that  law  presumes  de- 
fendant Innocent  not  erroneous. 

Syl.  11  (XII,  923).    Banks  — False  entry. 

Approved  In  McKnlght  v.  United  States.  97  Fed.  213,  upholding 
count  in  Indictment  charging  that  defendant  as  national  bank 
president  caused  false  entry  to  be  made  In  books  in  absence  of 
ai^licatlon  for  bill  of  particulars,  though  It  does  not  show  manner 
In  which  defendant  "caused  "  entry  to  be  mad& 
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SjL  12  (XII,  923).    Guilt;  Inteot,  bow  determined. 

Approved  In  McKnlgbt  t.  United  States,  111  Fed.  78S,  holding 
in  prosecution,   nnder   Rev.    StaL,    |   G209,   for   embezslement   by 
national  office  Intent  ta  bijure  or  defraud  Is  eMentlol  demeot  of 
tbe  offense. 
105  U.  S.  68-107,  41  L.  632,  SCOTT  T.  DONALD. 

SyL  1  (XII,  923).    States  —  Injuries  nnder  color  of  4rfBce, 

Approved  In  Front  t.  Starr,  1S8  U.  S.  543,  23  Sup.  Ot  400,  47 
L.  587,  boldtng  snit  against  Nebraska  board  of  transportation  to 
enjoin  enforcement  of  rate  schedule  Is  not  snlt  against  State;  State 
T.  Chicago,  etc.,  R.  R..  61  Nebr.  549,  85  N.  W.  557,  holding  Fed- 
eral court  cannot  enjoin  attorney-general  from  suing  for  penalties 
claimed  by  State  under  maximum  freight  law  of  1899.  I  9. 

Distinguished  In  Western  Union  Tel.  Co.  t.  Myatt,  98  Fed.  357, 
holding  suit  In  Federal  court  s^alnst  Kansas  court  of  visitation 
and  State  solicitor  to  enjoin  enforcement  of  rates  is  not  suit  against 
State;  dlseenttng  opinion  la  South  Dakota  v.  North  Carolina,  102 
n.  8.  331,  24  Sop.  Ct  282,  majority  upholding  Supreme  Court's 
Jurisdiction  over  action  by  one  State  against  another  to  compel 
payment  of  Its  bonds  held  by  former  and  secured  by  stock  belong- 
ing to  that  State. 

Syl.  2  (XII,  924).  Supreme  Court's  jurisdiction  on  appeal  from 
Circuit 

Approved  In  Manigault  v.  8.  M.  Ward,  etc,  Co.,  123  Fed.  712, 
npbolding  Jurisdiction  of  suit,  as  arising  under  ConsUtutloo,  where 
It  appears  from  bill  that  claim  Is  made  In  good  faith  that  statute 
under  which  defendant  1b  proceeding  to  do  acts  sought  to  1>e  en- 
joined violates  Federal  Constitution,  though  other  grounds  of  In- 
validity are  also  alleged;  Louisville  Trust  Co.  v.  Stone,  107  Fed. 
309,  holding  where  Federal  Jurisdiction  properly  Invoked  for  re- 
lief against  discriminating  assessment  jnrlsdlctltm  will  be  retained 
to  administer  other  relief  where  complaint  falls  to  sbow  discrimina- 
tion; Ex  parte  Jacobl,  104  Fed.  6S1,  holding  Circuit  Court  of  Appeals 
has  no  Jurisdiction  of  appeal  from  Circuit  Court  decision  on  habeas 
corpus  wbero  coostltntlonal  guestloa  Involved;  Dawson  v.  Colum- 
bia Ave.  Saving  Fund,  etc.,  Co..  102  Fed.  206.  holding,  under  act 
of  February  18,  1S95,  appeal  does  not  He  to  Circuit  Court  of  Ap- 
peals from  order  granting  inJonetKni  In  case  Involving  applicstlon 
and  construction  of  Federal  Constltutioo  with  reference  to  municipal 
ordinances. 

Syl.  S  (XII,  924).    Damages  defined. 

Approved  in  Wiley  t.  SInkler,  170  U.  8.  65.  46  L.  88,  21  Sup.  Gt  20. 
upholding  Circuit  Court's  Jurisdiction  over  action  against  Stste  elec- 
tion officers  for  damages,  alleged  to  exceed  $2,000,  for  refusing 
plalnttfTs  vote  for  member  of  Congress. 
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Syl  4  (XII,  924).    When  exemplary  damages  allowed. 

Approved  Id  American  Lead  P.  Co.  v.  DarlB,  108  Tean.  256,  60 
S.  W.  1130,  upholding  sabmlBBlon  to  Jury  In  action  for  Injury  to 
child  by  Its  negligent  exposure  to  dangeroua  machinery  of  question 
of  allowance  of  exemplary  damages. 

SyL  B  (XII,  924).    Recovery  less  than  jarlsdlctlMial  amonnt 

Approved  In  North  American,  etc.,  Co.  v.  Morrison,  178  D.  3.  267, 
44  L.  1063,  20  Sup.  Ct  871,  holding  where  plaintiff  asserts  as  his 
cause  of  action  claims  which  he  cannot  be  legally  permitted  to  sus- 
tain by  evidence  mere  ad  damnum  clause  will  not  confer  Jurisdic- 
tion; Ennkel  v.  Brown,  99  Fed.  594,  holding  amount  !n  dispute  for 
Jurisdictional  purposes  In  Federal  court  is  determined  by  amount 
claimed  for  plaintiff  In  his  pleading  In  good  faith,  though  such  claim 
Is  made  under  mistake  of  fact  as  subsequently  shown  by  evidence; 
dissenting  opinion  In  Giles  v.  Harris,  189  U.  S.  492,  23  Sup.  CL  648, 
47  li.  914,  majority  denying  Jurisdiction  of  Circuit  Court  over  suit 
by  coliM'ed  man  to  compel  board  of  registrars  to  enroll  name  upon 
voting  lists  DSder  State  Constitution  alleged  to  be  contrary  to  Fed- 
eral ConsUtntlon. 

Syl.  6  (XII.  924).    Commerce  —  Dlepensary  act  —  Inspection. 

Approved  In  Smith  v.  St  Loula  &  Southwestern  R.  R.  Co.,  181 
C.  S.  25S,  46  L.  8S0,  21  Sup.  Ct  605,  upholding  Rev.  Stat  Tex.  1S93, 
art  5045,  relation  to  stock  quarantine;  Pabst  Brewing  Co.  v.  Cren- 
Shan,  120  Fed.  152,  upholding  Mo.  Sesa.  Laws  1899,  p.  228,  relating 
to  InspecUon  of  beer;  State  v.  Hanapby,  117  Iowa.  20,  90  N.  W.  603, 
holding  «%ere  traveling  solicitor,  whose  principal  was  engaged  Id 
business  In  Illinois,  sent  order  for  liquor  to  principal  suhject  to 
tatter's  approval  and  liquor  sent  direct  to  buyer,  salesman  not  sub- 
ject to  prosecution;  People  v.  Buffalo  Fish  Co..  164  N.  T.  102.  79 
Am.  St  Rep.  627,  58  N.  E.  37,  holding  void  Laws  1892,  chap.  433, 
II  110,  112,  making  It  misdemeanor  to  catch,  kill  or  have  posses- 
Bfcoi  of  certain  kinds  of  Qsh  dnrlng  certain  seasons,  In  so  far  as  it 
affects  Imported  flab;  St  Louis,  etc.,  Ry.  v.  Smith,  20  Tex.  Civ. 
460,  49  3.  W.  631,  upholding  Texas  live  stock  law  and  r^ulatloDS 
thereunder  of  State  live  Btock  ssDltary  commlBslon. 

8yl.  7  (XII,  926).    Commerce  —  Act  1890  —  Liquors. 

Approved  In  State  v.  Zophy,  14  S.  Dak.  126,  84  N.  W.  393,  86  Am. 
St  Rep.  745,  holding  void  Sess.  Laws  1897,  chap.  72,  imposing  tax 
on  parties  without  State  who  have  wholesale  establishments  wfthln 
State,  and  providing  that  local  manufacturers  shall  pay  license  and 
be  exempt  from  wholesaler's  license. 

Distinguished  in  Stevens  v.  State,  61  Ohio  St  805,  56  N.  E.  479, 
holding  Bale  of  beer  as  beverage  In  township  where  local  option  Is  In 
tone,  sale  of  unbroken'  package  by  agent  of  foreign  manufacturer 
Is  not  without  operation  of  statute. 
Vol.  Ill  — 48 
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Sfl.  8  (XII,  925).    Act  1S90 — ImportatlOD  of  llqaon  —  Comm»i:<!. 

Approved  Id  UliineapollB  Brewing  Co.  t.  M'GlUIvraT,  104  Fed.  263, 
npboldlng  Seas.  Laws  S.  Dak.  1887,  cbap.  72,  regulating  and  licens- 
ing maonfactnre  and  sale  at  liquor;  Racine  Iron  Co.  t.  HcCommons, 
111  Ga.  S43,  3d  8.  B.  S69,  upholding  license  tax  on  p^aons  wbo, 
as  traveling  agents  for  nonresident  principals,  make  executory  con- 
tracts lor  sale  ot  goods,  and  wbo,  wben  sblpped,  receive  tbem  In 
bulk,  break  original  package,  and  distribute  tbem;  State  r.  Hlckoz, 
04  Kan.  BCS,  659,  68  Pac.  38,  boldlng  void  State  law  placing  sub- 
stantial restrictions  on  taking  of  orders  bj  nonresident  salesman 
for  Intoxicating  liquors  to  be  purcbased  In  and  imported  from 
anotber  State  wbere  sucb  orders  are  subject  to  approval  or  re- 
jection of  nonresident  mercbant 
165  D.  S.  107-117,  41  L.  848.  SCOTT  v.  DONALD. 

Sri- 1  (XII,  925).    States  —  Injuries  under  color  of  office. 

Approved  In  Coulter  v.  Weir,  127  Fed.  905,  holding  suit  against 
State  creditor  to  enjoin  collection  of  franchise  tax  la  suit  against 
State;  Starr  v.  Chicago,  etc.,  Rj.  Co.,  110  Fed.  7,  boldlng  suit  to 
enjoin  Nebraska  board  of  transportation  from  enforcing  rate 
schedule  la  not  suit  against  State. 

Syl.  2  (XII,  925).    Restraining  officer  from  esecuting  void  statute. 

Approved  In  SUte  v.  Frost,  113  Wis.  644.  89  N.  W.  919,  boldlng 
removal  petition  stating  that  amount  Involved  therein  exclusive  of 
interest  and  costs  exceeds  the  sum  of  $2,000  Is  sufficient;  Dulutb 
Brewing,  etc.,  Co.  v.  City  of  Superior,  123  Fed.  356,  arguendo. 

SyL  3  (XII,  926).    Courts  — Amount  In  dispute. 

Approved  In  Louisville,  etc.,  B.  K,  v.  Smith,  128  Fed.  6,  holding  in 
suit  by  railroad  In  Federal  court  against  landowners  to  enjoin 
threatened  Interference  with  its  use  of  its  right  of  way  througb  their  - 
lands,  value  of  right  sought  to  be  protected  and  not  value  of  land 
constituting  right  Of  way  across  defendant's  lands  Is  value  In  con- 
troversy; City  of  Ottumwa  v.  City  Water  Supply  Co.,  119  Fed.  318. 
holding  in  suit  by  taxpayer  to  enjoin  city  from  issuing  bonds  claimed 
to  be  In  excess  of  constitutional  debt  limit,  power  of  city  to  issue 
such  bonds  and  not  tax  to  which  complainant  would  be  subjected  Is 
matter  In  dispute;  Southern  Exp.  Co.  v.  Mayor,  etc.,  of  Ensley.  110 
Fed.  759,  upholding  Federal  Jurisdiction  over  suit  by  foreign  express 
company  engaged  in  Interstate  business  against  city  to  restrain  en- 
forcement of  ordinance  exacting  license  fee,  where  bill  alleges 
value  of  company's  right  to  do  business  In  such  city  exceeds  $2,000, 
though  license  fee  Is  less. 

Syl.  5  (XII.  926).    Wbo  are  indispensable  parties. 

Approved  In  Turner  v.  City  of  Mobile.  135  Ala.  123,  33  So.  140. 
holding  where  single  party  brings  ejectment  against  several  de- 
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fendantB  (or  recovery  of  dletlnct  lots,  fact  that  claim  o(  title  of 
plaintiff  In  each  action  Is  same  and  rights  and  defenses  of  defend- 
ants In  each  action  are  similar  Is  no  ground  for  Injunction  to  avoid 
multlpllcltr. 

165  V.  S.  llS-144.    Not  cited. 
165  n.  8.  144-150,  41  L.  664,  HUSSMAN  v.  DURHAM. 

S7L  2  (XII,  S26).    When  land  subject  to  taxation. 

Approved  In  Dry  Dock  Co.  v.  Baltimore,  97  Md.  99,  64  Atl.  624, 
holding  where  government  conveyed  land  to  dT-dock  company  on 
condition  that  government  conld  use  dock  free  of  charge,  and  that 
If  land  diverted  to  other  nscs  It  should  revNt  to  government,  com- 
pany's Interest  fn  land  was  taxable  by  State. 

Syl.  4  (XU,  926).    Privity  between  holder  of  fee  and  of  tax  title. 

Approved  In  Sullivan  v.  Van  Kirk,  etc.,  Co.,  124  Ala.  236,  26  So. 
928,  boldlug  no  title  passed  by  act  Congress  of  September  29,  1S90. 
relative  to  forfeltnre  of  railroad  lands,  to  pwcbaser  of  said  lands. 
by  tax  sale  or  deed  made  thereunder. 
165  V.  B.  160-168,  41  L.  666.  GULF.  ETC.,  EY.  v.  BLLI8. 

Syl.  1  (XII,  827).    Bqnal  protection  —  Railroads  to  pay  costs. 

Approved  In  People  of  State  of  New  Tork  v.  Bennett,  113  Fed. 
519,  npbtddlng  Laws  N.  T.  1895.  chap.  570,  providing  that  any  one 
recording  wager  by  memorandum  shall  not  be  punished  criminally 
If  he  makes  record  on  certain  race  courses  atitbortzed  by  tbe  act, 
but  shall  be  punished  If  he  makes  It  elsewhere;  Niagara  Fire  Ins. 
Go.  V,  Cornell,  110  Fed.  821,  holding  void  Laws  Nebr.  1897,  chap.  79, 
deflolng  trusts  and  declaring  them  illegal;  Williamson  v.  Liverpool, 
etc.,  Ins.  Co..  105  Fed.  32,  upholding  Rev.  Stat.  Mo.  1809.  S  8012, 
allowing  damages  and  attorney's  fees  against  Insurance  company 
falling  to  pay  loss;  Merchants'  Life  Assn.  v.  Yoakum,  08  Fed.  2G3, 
264,  268.  upholding  Tex.  Rev.  Stat  1895,  art.  3071,  subjecting  lite 
Insurance  companies  falling  to  p'ay  loss  within  time  specified  In 
policy,  to  penalty,  but  not  applying  same  to  otber  kinds  of  insur- 
ance; Johnson  V.  Goodyear  MIn.  Co.,  127  ChI.  16,  78  Am.  St.  Rep. 
2a  59  Pac.  308.  holding  void  Stat.  180T.  p.  231,  compelling  monthly 
payment  of  wages  of  employees  of  corporations;  Fhcenix  Ins.  Co.  v. 
Hart,  112  Ga.  768,  38  S.  E.  C8.  holding  void  Civ.  Code,  i  2140.  pro- 
viding for  recovery  of  damages  and  attorneys'  fees  in  suits  ng.ilnst 
insurance  companies;  Duckwall  v.  Jones,  156  Ind.  686,  58  N.  E. 
1057.  upholding  statute  suthorizing  allowance  of  attorney's  fees  Id 
favor  of  plalntlBTs  attorney  on  foreclosure  of  meclintilcs'  liens; 
State  V.  Mitchell,  97  Me.  72,  .■■.3  Atl.  S89.  94  Am.  St.  Rep.  484.  holding 
void  Hawkers  and  peddlers'  act  (Laws  1901,  chap.  277).  S  4,  e.vempt- 
iug  therefrom  those  who  pay  taxes  on  stock  In  trade  to  amount  of 
$2S;  Thompson  v.  Traders'  Ins.  Co.,  169  Mo.  30,  68  S.  W.  893,  hold- 


izcubyCoOglc 


165  U.  B.  100-168        Notes  m  U.  H.  Reporta.  750 

lag  where  loss  b;  Are  occurred  and  cause  of  action  accrued  before 
Rev.  Stat  1899,  |  8012,  went  Into  effect  attorney's  fees  cannot  be 
taxed  against  insurance  company  tor  Texatloos  delay  in  paying 
policy;  Paddock  t.  Missouri  Pac.  Ry.,  155  Mo.  B37,  66  S.  W.  4G6, 
applying  ntle  to  MIbboufI  statute;  New  York  Life  Ins.  Co.  v.  Orlopp. 
25  Tex.  ClT.  290,  81  B.  W.  340,  npholdlng  statute  Imposing  "penalty 
and 'payment  of  attorney's  fees  on  life  Insurance  companies  for 
failure  to  pay  loss  wltbln  time  specified  In  policy;  Openshaw  v. 
Halfln.  24  UUh,  430,  91  Am.  8t  Rep.  707,  GS  Pac.  139,  bolding  void 
Rev.  Stat,  t  2006,  providing  that  If  mortgagor  falla  to  release 
mortgage  after  satisfaction  thereof,  mortgagor  may  bring  action 
to  compel  release  and  may  recover  costs  Including  reasonable  at- 
torney's fees;  dissenting  opinion  In  ridellty  Uut  Life  Assn.  v.  Met- 
tler,  185  D.  S.  328,  330.  331.  336.  46  L.  933,  934.  936,  22  Sup.  Ct 
670,  671,  majority  upholding  Tex.  Rev.  Stat  1895.  art  3071.  sub- 
jecting life  insurance  companies  falUog  to  pay  loss  within  time 
specified  in  policy  to  penalty,  but  not  applying  same  to  other  kinds 
of  Insurance;  dissenting  opinion  In  Dell  v.  Marvin,  41  Fla.  230,  26 
So.  191,  m&Jorlty  upholding  act  of  1887,  chap.  3747,  i  20,  providing 
for  attorney's  fees  when  Judgment  shall  be  rendered  for  plaindB. 
See  notes,  79  Am.  St.  Rep.  183,  184;  78  Am.  St  Bep.  M. 

Distinguished  In  Fidelity  Mut.  Life  Assn.  v.  Mettler.  185  U.  S. 
325,  326,  46  L.  932.  933.  22  Sup.  Ct  669,  upholding  Tex.  Rev.  Suts. 
1885,  art  3071,  subjecting  life  Insurance  ccHnpanles  falling  to  pay 
loss  within  specified  time  In  policy  to  penalty,  but  not  applying 
same  to  other  kinds  of  Insurance;  Davidson  v.  Jennings,  27  Colo. 
194,  80  Pac.  356,  holding  void  provision  of  mechanic's  lien  act  pro- 
viding for  taxing  of  attorney's  fee  for  plaintiff's  attorney  as  costs 
In  foreclosure  where  plaintiff  obtains  Judgment;  Dell  v.  Marvin,  41 
Fla.  228,  79  Am.  St.  Rep.  176.  26  So.  190,  upholding  act  of  1887, 
chap.  3747,  |  20,  providing  for  attorney's  fees  when  Judgment 
shall  be  rendered  for  plaintiff;  Gano  v.  Minneapolis  &  St  L.  R.  B. 
Co..  114  Iowa,  715,  87  N.  W.  715,  89  Am.  St.  Rep.  305,  upholding 
Code,  I  2007,  requiring  railroads  exercising  power  of  eminent  do- 
main to  pay  landowner  attorney's  fees  Incident  to  condemnation 
proceedings;  Railway  Co.  v.  Campbell,  8  Kan.  App.  863,  56  Pac.  009, 
upholding  Gen.  Stats.  1897,  chap.  TO,  If  67-69,  giving  attorney's  fees 
against  railroads  In  action  by  shipper;  Insurance  Co.  v.  Bayha.  8 
Kan.  App.  174,  55  Pac.  478,  upholding  Laws  1893,  chap.  102,  |  3, 
providing  for  attorney's  fees  in  actions  on  Insurance  policies;  Liqui- 
dating Commissioners,  etc.  v.  Tax  Collector  et  al.,  106  La.  135. 
136,  30  So.  308,  upholding  act  170  of  1898.  |  56.  allowing  attorney 
who  represents  tax  collector  in  proceedings  seeking  to  enjoin  col- 
lection of  tax  commission  on  amount  collector  to  be  paid  by  person 
seeking  injunction;  State  v.  New  Orleans,  105  La.  772.  30  So.  99, 
upholding  statute  of  1890  relating  to  ddinqueut  taxes. 
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87L  2  (XII,  927).  OorporatloDB  si  persoDB  —  Fonrteenth  Amend- 
ment. 

S7I,  2  (XII,  627),  Corporations  ns  persons  —  Fourteenth  Amend- 
St  Rep.  21,  S9  Pnc.  305,  applTlng  rule  In  construing  and  holding 
void  Stats.  1S97,  p.  231,  providing  that  corporations  shall  pB7  em- 
ployees monthly;  Russell  v.  Groy,  164  Mo.  09,  03  S.  W.  853,  holding 
void  third  UisBOurl  constitutional  amendment  of  1000,  providing  that 
mortgages  or  other  obligations  securing  debts  shall,  for  tax  pnr- 
poees,  be  deemed  Interest  In  property  affected  thereby,  except  as  to 
qnaal-pubtic  corporBtEons;  Insurance  Co.  v.  Crafg,  106  Tenn.  631,  62 
S.  W.  157,  holding  Insnrsnce  commissioner  may  revoke  license  of 
foreign  insurance  company  utterly  repudiating  Its  contracts;  dis- 
senting opinion  In  Beverldge  v.  Lewis,  137  CaL  630,  67  Pac.  1041, 
majority  holding  void  Code  Civ.  Proc.,  I  1248,  rdattng  to  allowance 
ol  benefits  where  property  taken  und«  eminent  domain.  See  85 
Am.  St.  Rep.  007,  note. 

Syl.  3  (XII,  928).  Fonrteenth  Amradment— State's  power  to 
classify. 

Approved  In  KIdd  v.  Alabama,  188  U.  8.  7S3,  23  Sup.  Ct  402,  47 
L.  972.  upholding  Alabama  Code  provisions  taxing  stock  in  foreign 
railroad  held  by  Alabama  citizens,  though  no  similar  tax  lmi>osed 
on  stock  of  domestic  railroads;  Connolly  v.  Union  Sewer  Pipe  Co., 
184  D.  S.  661,  46  L.  680,  22  Sap.  Ct  440,  upholding  III.  trust 
statute  of  1803,  defining  and  prohlbltmg  trusts  and  exempting 
agricnltnral  products  or  live  stock  while  In  banda  of  producer;  Mat- 
thews T.  Jensen,  21  Utah,  228,  61  Pac.  308,  boldlng  void  county 
ordinance  Imposing  certain  tax  per  thousand  sheep  so  that  owner 
of  4,000  sheep  pays  as  much  as  one  who  has  4,890. 

Syl.  4  (XII,  928).  Classification  of  particular  duties  —  Fonrteenth 
Amendment 

Approved  In  Erb  v.  Morasch,  177  U.  S.  586,  44  L.  80S,  20  Snp.  Ct 
820,  upholding  municipal  ordinance  regulating  speed  of  trains  In 
city  limits  and  exempting  therefrom  particular  interstate  road; 
Ballard  t.  Oil  Co..  81  Miss.  557,  558,  581,  85  Am.  St.  Rep.  478.  479. 
487, 34  So.  540,  557.  holding  void  Laws  1888,  chap.  66,  p.  85.  providing 
that  employees  of  corporatlona  shall  have  same  rights  snd  remedies 
for  Injuries  as  are  accorded  to  persons  not  employees  where  In- 
juries result  from  negligence  of  superior  servant  or  fellow  servant; 
Sams  T.  8t  Louis,  etc.,  Ry.,  174  Mo.  77,  73  8.  W.  682,  holding  fel- 
low servant  act  of  1807  does  not  apply  to  street  railroads;  State  v. 
Schlitz  Brew.  (30.,  10*  Tenn.  732,  78  Am.  8L  Bep.  948,  68  S.  W.  1036. 
Dpholdlng  antl-tmst  statute  of  1807. 

Dlstlnguisbed  In  dissenting  opinion  In  Sams  v.  St.  Louis,  etc.,  Ry.. 
174  Mo.  94.  73  8.  W.  608.  majority  holding  fellow  e 
1887  does  not  apply  to  street  railroads. 
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Bjl.  6  (XII,  928).    Classification  must  be  reaeonable. 

Approved  In  Billings  v.  Illinois,  183  U.  S.  103,  23  Sup.  Ct  274.  47 
h.  403,  upbolding  111.  Rev.  Stats.  1853,  chap.  120,  par.  308,  i  2,  taxing 
life  esUtes;  Cottlng  v.  Kansas  City  Stock  Yards  Co.,  183  D.  S.  107. 
46  L.  108,  22  Sup.  Ct.  41,  boldipg  void  Kansas  stockyard  act  of 
Marcb  3,  1897,  as  It  applies  only  to  Kansas  City  Stock  Yards  Com- 
pany; Carglll  Co.  V.  Minnesota  ex  reL  R.  R.  &  W.  Com..  180  U.  S. 
469,  45  L.  627,  21  Sup.  Ct.  429,  construing  Gen.  Ia-kb  Minn.  1895, 
chap.  148,  regulating  and  licensing  grain  elevators;  Union  Co.  Nat. 
Bank  V.  Ozan  Lumber  Co..  127  Fed.  208,  212,  liolding  void  Ark. 
SesB.  Acts  1891,  p.  206,  providing  that  negotiable  instrumentB  taken 
In  payment  of  patented  thing  shall  be  in  certain  form,  and  exempt- 
ing therefrom  merchants  selling  patented  things  In  due  course  of 
business;  Johnson  v.  Goodyear  M.  Co.,  127  Cal.  17,  78  Am.  St. 
Rep.  20,  SO  Pac.  309,  holding  void  Stata.  1897.  pi  231,  couipelllug 
monthly  payment  of  employees  of  corporations;  Iowa  v.  Garbroskl. 
Ill  Iowa,  BOO.  82  N.  W.  960,  holding  void  Code.  |  1347,  requiring 
peddlers  plying  vocation  outside  of  any  city  to  pay  county  license, 
but  exempting  persons  wbo  served  in  Union  army  or  navy;  Slate 
V.  Hann,  61  Kan.  1S6.  BO  Pac.  344.  bolding  void  Laws  1897,  chap. 
145  (scrip  law),  prohibiting  payment  of  wages  of  laborers  in  any 
way  but  In  money;  State  v.  Blontgomery,  94  Me.  207,  47  Atl.  160. 
holding  void  hawkers  and  peddlers'  act  of  1893,  problblting  granting 
of  license  to  any  one  but  a  citizen  of  United  States;  Andrus  v. 
Insurance  Assn.,  163  Mo.  164,  67  S.  W.  585,  holding  practice  of  ad- 
mitting proof  of  waiver  of  terms  of  policy  without  special  pica  of 
waiver  does  not  deny  insurance  companies  equal  protection;  Lan- 
cashire Ins.  Co.  V.  Bush,  00  Nebr.  124,  82  N.  W.  316,  upholding 
Comp.  Stat  1899,  chap.  43,  |  45,  permitting  taxation  as  costs  of 
reasonable  attorney's  fee  upon  rendering  Judgment  against  in- 
surance company  on  contract  Insuring  real  estate;  People  v.  Orange 
County  Road  Cons.  Co.,  176  N.  Y.  89,  97  N.  B.  130,  holding  void 
Penal  Code,  |  384h,  subd.  1,  prohibiting  any  one  from  contracting 
with  State  or  a  municipal  corporation  from  requiring  more  than 
eight  hours  for  day's  work;  Mutter  of  Pell,  171  N.  Y.  58.  63  N.  E. 
792,  89  Am.  St  Eep,  797,  bolding  void  Laws  1899,  chap.  76,  pro- 
viding for  tax  upon  reversions  and  remainders  which  bad  vested 
prior  to  June  30,  1885,  upon  their  coming  Into  actual  possesBion  or 
enjoyment;  Standard  Oil  Co.  v.  Spartanburg,  66  S.  C.  44,  44  S,  E. 
380,  upholding  ordinance  requiring  dealer  In  oil  to  pay  license  and 
exempting  dealers  in  oils  who  have  already  been  taxed;  Simmons 
v.  Telegraph  Co..  63  S.  C.  431,  41  S,  E.  522,  upholding  23  Stat  748, 
making  telegraph  companies  liable  for  damages  for  mental  anguish; 
dissenting  opinion  in  People  v.  Lochner,  177  N.  T.  181,  69  N.  E.  387, 
majority  upboldbig  Laws  1897.  chap.  415,  limiting  hours  of  labor  of 
bakery  employees. 

Distinguished  iu  Davidson  v.  Jennings.  27  Colo.  107,  60  Pac.  357, 
holding  void  provision  of  mechanic's  lien  act  providing  for  taxing 
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of  attorney's  tee  for  plalntllTs  attorney  as  coeta  In  all  Butta  of 
foreclosure  In  wlilcb  plaintiff  Bball  obtain  Judgment;  Porter  v. 
Cbarleaton,  etc.,  Ry.  Co.,  63  B.  C.  170,  180,  41  S.  B.  ill,  112,  90 
Am.  St  Rep.  674,  676,  upbolding  22  Stats.  443,  providing  penalty  on 
common  carriers  for  failure  or  refusal  to  pay  damage  to  freight 
within  sixty  days;  dissenting  opinion  In  Connolly  t.  Union  Sewer 
Pipe  Co.,  184  TI.  S.  566,  46  L.  693,  22  Sup.  Gt  442.  majority  np- 
holding  111.  trnst  statute  of  1893.  deBnIng  and  prohibiting  trusts  and 
exempting  agrlcnltural  products  or  live  stock  while  In  bauds  of 
producer. 

16S  V.  S.  ieB-17i.    Not  cited. 
165  U.  S.  174-180,  41  L.  675.  UNITED  STATES  v.  BARNBTTB. 

Syl.  1  (XII,  929).    Sea  pay  to  officer  on  schoolsblp. 

Approved  In  Glavey  v.  United  States,  182  U.  S.  806,  45  L.  1253, 
21  Sup.  Ct  895,  holding  act  of  August  2,  1882,  amending  Rev. 
Stat,  I  4400,  relating  to  regulation  of  steam  vessels,  created  sepa- 
rate office  of  Inspector  wltb  fixed  sslary.  and  Incumbent  ap- 
pointed by  secretary  of  treasury  was  entitled  to  salary. 
165  U.  S.  180-184.  41  L.  677,  JONES  v.  BRIM. 

SyL  1  (XII,  929).  Police  powers  not  affected  by  Fourteenth 
Amendment 

Approved  Id  Love  v.  Judge  of  Recorder's  Court  128  MIcli.  551, 
87  N.  W.  788,  holding  Detroit  City  Charter  1803.  chap.  7.'  i  34. 
giving  council  power  to  control  and  regulate  manner  In  which 
streets  and  public  places  should  be  used,  authorized  ordinance  for- 
bidding matdng  public  address  in  any  public  place  within  half 
mile  of  city  tall   without  permlasion  of   mayor. 

Syl.  2  CXn,  929).     Control  of  highways  as  police  power. 

Approved  In  Fair  Haven,   etc,   R.   R.   v.   New   Haven,   75  Conn. 
451,  53  Atl.  964,  holding  legislature  may  require  street  railway  to 
reimburse  municipality  for  cost  of  laying  highway  pavement  upon 
fluch  portion  of  street  as  Is  appropriated  to  use  of  tracks. 
165  n.  S.  184-188.     Not  cited. 
186  U.  S.  1S8-104,  41  L.  680,  EGAN  t.  HART. 

Syl.  1  (XII,  030).     Findings  conclude  Supreme  Court 

Approved  in  Weltmer  f.  Bishop,  l&l  U.  S.  661;  Thayer  v.  Spratt, 
189  U.  S.  35»,  23  Sup.  Ct  679,  47  L.  840;  Bement  v.  National  Har- 
row Co.,  186  U.  S.  83,  46  I<.  1066,  22  Sup.  Ct  752;  Western 
Union  Tel.  Co.  v.  Call  Publishing  Co,,  181  U,  S.  1(6.  45  L.  771. 
21  Sup.  Ct  565,  and  Gardner  v.  Bonestell,  180  U.  S.  370.  45  L. 
577,  21  Sup.  Ct  402,  all  reaffirming  rule;  German  Sav.  Soc.  v.  Dor- 
mitaer,  102  U.  S.  129,  24  Sup.  Ct.  222.  holding  facts  that  rosklcnt 
of  State  after  selling  out  his  property  and  business  went  to  nnotlier 
State,  bought  land  and  decided  to  locate  there,  are  suQlclent  for 
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coorts  of  tatter  State  to  Hud  that  be  had  changed  hia  domicile  and 
that  courts  of  fonser  State  had  no  Jnriadictlon  of  action  rabae- 
qnentif  Ivonght  by  him  for  divorce;  Btmonaon  v.  StDshelmer,  100 
Fed.  420,  holding  on  appeal  from  order  adjudging  defendant  an 
InTolnntary  baohrupt  appellate  coort  maf  review  facta  aa  well  as 

Sjl.  2  (XII,  930).    Supreme  Court  examines  State  court  record. 

Approved  In  Land  ft  Water  Co.  t.  San  JosC  Ranch  Co.,  1S&  V. 
8.  180,  23  Sup.  Ct  4S9,  47  I..  TBS,  holding  Federal  qneetlon  la 
"  Bpeclalljr  Mt  up  and  claimed "  where  It  was  fully  considered  In 
opinion  of  court  and  ruled  against  plaintifT  In  enot;  Board  of 
Liquidation  r.  Louisiana,  179  U.  S.  637,  45  L.  353,  21  Bup.  Ct  268, 
referring  to  State  court  opinion  In  determining  nonexistence  of 
Federal  question  In  Louisiana  decision  construing  New  Orleans 
refunding  lav;  United  States  t.  Norfolk  &  W.  Ky.  Co.,  114  Fed. 
686,  holding  where  pendency  of  appeal  In  former  proceeding  sus- 
pending Judgment  therein  Is  pleaded  In  abatement  to  second  man- 
damus court  In  detennlntng  real  issue  therein  may  look  to  plead- 
ings, evidence  and  opinion  of  conrt  flled  In  snpport  of  and  as 
part  of  Judgment  appealed  from. 

(XII,  030).    Miscellaneous. 

Cited  In  Leroy  v.  United  States.  177  U.  S.  620,  44  L.  918.  20  Sup. 
Ct  800,  as  affirming  Louisiana  court  determining  navigability  of 
Bayo»  Pierre. 

16S  U.  S.  194-256.  41  L.  683,  ADAMS  EXPRESS  CO.  T.  OHIO 
STATE  AUDITOR, 

Syl.  1  (XII,  930).    Following  State  statutory  construction. 

Approved  In  League  v.  Texas,  184  U.  8.  159.  46  L.  480.  22  Sup. 
Ct  478,  upholding  Tex.  Gen.  Laws  1897.  chap.  103,  p.  132.  relating 
to  collection  of  delinquent  ta.^es  by  Judicial  proceedings;  Under- 
ground R.  R.  V.  City  of  New  York,  116  Fed.  960,  upholding  N.  Y. 
rapid  transit  act  of  1S81. 

Syl.  2  (XII,  931).  Taxation  of  property  engaged  In  interstate 
commerce. 

Approved  In  Atlantic  ft  Pacific  Tel.  Co.  v.  Philadelphia.  190  U. 
S.  1^  23  Sup.  Ct  818,  47  L.  999.  holding  telegraph  company  en- 
gaged in  interstate  commerce  may  be  compelled  by  municipality 
to  pay  reasonable  license  fee  for  enforcement  of  local  government 
supervision  of  polee  and  wires;  Yost  v.  Lake  Erie  Transp.  Co., 
112  Fed.  747,  holding  vessels  engaged  In  foreign  commerce  owned 
by  corporation  of  State,  which  are  registered  under  United  States 
laws  and  have  name  of  home  port  painted  on  stem,  are  taxable 
at  such  home  port  only;  State  v.  Canda  Cattle  Car  Co.,  85  Minn. 
460,  89  N.  W.  67,  construing  Laws  1897,  chap.  160,  taxing  property 
of  corpora tlcms  engaged  In  interstate  commerce. 
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DIstlDgnlihed  In  dlBsentins  opinion  In  Bacon  v.  Board  of  State 
Tax  Comra.,  126  Mich.  43,  85  N.  W.  314,  majority  uplioldlne  Oomp. 
Lawa  1897,  |  3631,  prorlding  that  for  tax  parpoees  persoiiHl  prop- 
ertr  sball  Include  &11  goods  and  chattels  belonglnK  to  Inhabitants 
■Itnated  without  State,  except  such  aa  are  permanently  inveated 
In  bnalneaa  in  another  State,  and  shall  Include  Bbarea  In  foreign 
corporation  owned  by  Inhabitants  of  Michigan. 

Bjl.  3  (XII,  931).    Proportionate  taxation  —  Property  engaged  in 


Approved  In  Atlantic  &  Pacific  Tel.  Co.  t.  Philadelphia,  190  U. 
8.  163,  23  Sap.  GL  818;  47  L.  990,  holding  telegraph  company  en- 
gaged In  interstate  commerce  may  be  compelled  by  manlcipallty 
to  pay  reaaonable  license  fee  for  enforcement  of  local  goTernment 
supervision  of  Its  polea  and  wires;  Union  Refrigerator  TraaBlt 
Oo.  v.  Lynch,  177  V.  S.  1B2.  44  L.  710,  20  Sup.  Ct.  632.  holding 
cars  of  Union  Befrigerator  Transit  Company,  a  Kentucky  corpo- 
ration engaged  In  furnishing  refrigerator  can  to  shippers  and 
which  were  In  State  of  Utah,  were  aobject  to  taxation  by  Utah; 
Central  Pac.  Ry.  v.  Evans,  111  Fed.  77,  holding,  under  Nev. 
act  of  March  16,  1901,  board  of  assessors  could  not  designate  rail- 
road by  name  and  fls  valuation  per  mile  of  Its  road  throughout 
State;  Bank  of  Calirornta  v.  San  Francisco,  142  Cal.  283,  75  Fac. 
836,  holding  franchise  to  be  a  corporation  is  taxable;  Standard 
Oil  Co.  V.  Spartanburg,  66  S.  G.  44,  44  8.  E.  379,  upholding  ordi- 
nance requiring  dealn  In  oils  to  pa;  license  tax,  but  exempting 
dealers  tn  oils  upon  wbtcb  tax  has  been  paid. 

Syl.  S  (XII,  831).  Taxation  —  Proportion  of  capital  stock  and 
receipts. 

Approved  In  Gulf  &  Ship  Island  R.  R.  Co.  v.  Hewes.  183  U.  S.  77, 
46  L.  91.  22  Sup.  Ct  30.  holding  Mississippi  rallraod  charter  provision 
exempting  from  all  taxation  for  twenty  years  was  repealable; 
Cumberland  &  Pa.  R.  R.  v.  State,  92  Md.  690.  48  Atl.  510,  uphold- 
ing Acta  1890,  chap.  559,  and  1896.  cUap.  120,  Imposing  annual 
State  tax  on  gross  receipts  of  railroads  proportionate  to  mileage 
of  road  within  State;  CItlssens'  St  R.  R.  v.  Common  Council,  125 
Mich.  686,  85  N.  W,  100.  taxing  street  car  system;  Plngree  v. 
Auditor-General,  120  Mich.  105,  78  N.  W.  1028,  upholding  Pub. 
Acts  1881,  No.  168,  providing  for  assessment  of  telegraph  and 
telephone  lines  at  their  cash  value,  and  tax  levy  at  rate  equal  to 
average  of  general,  municipal  and  local  taxes  throughout  State 
dnrlug  previous  year  in  lieu  of  all  other  taxes. 

SyL  6  (XII.  831).    Taxation  according  to  unit  rule. 

Approved  In  American  Sugar  Reflning  Co.  v.  Louisiana.  179  U. 
8.  05,  45  K  105,  21  Sup.  Ct  46.  upholding  La.  act  of  July  0.  1890. 
Imposing  license  tax  upon  refiners  of  sugar  and  exempting  plant- 
ers and  farmers  refining  their  own  sugar;  Coulter  v.  Weir,  127 
Fed.  808,  npboldlng  Ey.  Stat  1903.  |  4077,  et  seq..  Imposing  al- 
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leged  franchlBe  tax  on  corporations,  wbicb  Is  in  effect  tax  on  in- 
tangible property  of  corporation  not  otherwise  taxed;  Citizens' 
St.  R.  R.  T.  Common  Council,  12&  Mich.  690,  696,  85  N.  W.  102. 
1<H,  taxing  street  car  system. 

DlstlngnlBhed  In  Hart  v.  Smith,  16&  Ind,  191,  64  N.  B.  664. 
holding  good  will  of  newspaper  conducted  by  a  partnership,  being 
incident  Of  the  business  as  a  going  concern,  cannot  be  assessed 
as  a  tax  oo  the  property  as  a  unit 

SyL  8  (XII.  932).    Corporation  most  show  tax  exemption. 

Approved  in  Spreckels  Sugar  Ref.  Co.  v.  McClaln,  192  If.  8. 
414,  24  Sup.  Ct  381.  affirming  in  part  113  Fed.  246,  liolding,  un- 
der war  revenue  act  1898,  i  27,  rentals  from  wharves  owned  by 
sugar  refining  corimratlon  and  used  as  necessary  adjunct  to  its 
business  are  receipts  In  the  business  to  be  Included  in  computing 
Its  gross  Income  for  purpose  of  such  tax;  Coulter  v.  Welr,  127  Fed. 
910,  holding  where  Kentucky  corporation  Invested  Its  surplus  Id 
bonds  which  It  transferred  to  trust  company  In  New  York,  and 
then  Issued  to  stockbolders  as  distributive  share  thereof  Its  owQ 
bonds  payable  only  out  of  securities  so  deposited,  bonds  transferred 
to  trust  company  could  not  be  Included  In  estimating  value  of 
company's  intangible  property  In  Kentucky;  State  v.  United  States 
Express  Co.,  81  Minn.  90.  83  N.  W.  466.  holding  ralboad  commis- 
sion had  legal  rigbt  to  exact  of  partnership  engaged  In  business 
of  common  carrier  as  to  all  Its  property  and  business  wltbln  State, 
but  not  as  to  Its  property  out  of  State,  nor  of  Its  interstate  bufdnees. 

Syl.  9  (XII,  932).    Conclusiveness  of  findings  of  special  tribunal. 

Approved  In  Coulter  v.  Welr,  127  Fed.  909,  applying  rule  to  valua- 
tion of  corporate  franchises  under  Ky.  Stat.  1S03,  {  4077  et  seq. 
165  tr.  S.  255,  256,  41  L.  707,   AMERICAN  EXPRESS  CO.  t.  IN- 
DIANA. 

Syl.  1  (XII,  962).  Taxation  —  Adams  Express  Go.  v.  Indlsua, 
followed. 

Approved  In  Bank  of  California  v.  San  Francisco,  142  Cal.  2S3, 
75  Pac.  835,  holding  francbise  to  be  a  corporation  Is  taxable  by 
State. 

165  D.  S.  257-264.     Not  cited. 
165  U.  S.  264-273,  41  L.  710,  THE  VALENCIA, 

Syl.  1  (XII.  932).    Agreement  —  MarlUme  Hen  —  Credit  to  owner. 

Approved  In  The  Underwriter.  119  Fed.  755,  holding  wbere  char- 
ter provides  that  charterer  shall  pay  for  all  coal  used  by  vessel 
no  lien  exists  on  vessel  In  favor, of  one  who  with  knowledge  of 
charter  furnishes  coal  on  mastei's  order  In  foreign  port  across  river 
from  home  port;  Cuddy  v.  Clement,  113  Fed.  4G0.  affirming  Prince 
V.  Ogdensburg  Transit  Co.,  107  Fed.  9S2,  holding  where  coal  deal- 
ers made  contract  for  furnishing  coal  to  defendants' 
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certain  porta,  and  coal  was  furnished  on  orders  or  masters  and 
charged  to  several  vessels  and  eod  of  season  took  defendants'  note 
for  amount  due,  coal  fnmlebed  on  credit  of  owners  and  not  of  ships. 

Syl.  2  (XII,  983).    Liens  —  Supplies  furnlabed  charterer. 

Approved  In  Alaska,  etc.,  SS.  Co.  v.  C.  W.  Cbambeclatn,  etc., 
Co.,  U6  Fed.  602,  holding  where  supplies  are  f mulshed  to  char- 
terer having  demise  of  vessel  for  certain  term  at  place  of  char- 
terer's residence,  presumption  that  credit  given  to  charterer  and 
not  to  vessel  rebuttable  only  by  proof  that  it  was  Intention  of 
both  parties  to  give  credit  to  vessel;  The  0,  W.  Moore,  107  Fed. 
9SS,  htridlng  no  Implied  agreement  arises  for  pledge  of  vessel's 
credit  for  rental  of  wharfage  privileges  In  port  where  charterer 
with  whom  contract  to  pay  all  e.\pensea  and  keep  vessels  free 
from  liens  and  wbarfowner  makes  no  Inquiry  as  to  terras  of  char- 
ter; The  Newport,  107  Fed.  747,  holding  where  repairs  furnished 
dredge  and  scows  whose  ownership  was  doubtful  and  parties  In 
possession  were  Irrespouslble  and  without  credit,  they  were  fur- 
nished on  credit  of  vessels;  The  Boanoke,  107  Fed.  743.  holding 
one  making  repairs  on  vessel  In  foreign  port  upon  ordor  of  sup- 
posed resident  corporation  claiming  to  be  owner,  but  which  was 
In  fact  charterer  without  authority  to  Incumber  vessel,  cannot 
claim  Hen  on  bare  statement  that  work  done  on  credit  of  ship; 
The  Solveig,  103  Fed.  32S,  denying  maritime  Hen  on  vessel  for 
advances  to  civw  made  without  master's  knowledge  or  for  port 
charges  paid,  In  favor  of  charterer  for  voyage,  whose  charter  was 
not  with  owners,  but  with  time  charterer  who  was  bound  to  pay 
such  charges  and  of  which  fact  subcharterer  had  knowledge;  The 
South  Portland.  100  Fed.  496,  arguendo. 

Distinguished  In  The  Iris,  100  Fed.  106.  107,  10^,  100,  holding 
where  vessel  Is  sold  and  after  part  payment  of  purchase  price  is 
delivered  to  purchaser,  under  agreement  by  which  he  is  author- 
ized to  make  alterations  and  repairs  at  his  own  expense,  pur- 
chaser becomes  equitable  owner  and  may  charge  vessel  with  liens, 

Syl.  3  pill.  933).     Lleas  —  Inquiry  as  to  charterer's  liability. 

Approved  In  The  Cblcklade,  120  Fed.  1006,  holding  where  steve- 
dore was  employed  to  load  ship  by  brokerage  Arm  and  during 
progress  of  work  learned  that  ship  was  under  charter,  but  did  not 
notify  master  of  any  claim  against  vessel,  he  has  no  Hen  for  ser- 
vices; The  Underwriter,  119  Fed.  763,  holding  where  charter  pro- 
vides that  charterer  shall  pay  for  all  coal  used  by  vessel  no  Hen 
exists  on  vessel  in  favor  of  one  who  with  knowledge  of  charter  fur- 
nishes coal  on  master's  order  in  foreign  port  across  river  from  home 
pott;  The  Nevrport.  107  Fed.  748,  holding  where  repairs  furnished 
dredge  and  scows  whose  ownership  was  doubtful  and  parties  In 
possession  were  Irresponsible  and  without  credit,  they  wore  fur- 
nished on  credit  of  vessels;  The  George  Farwell,  103  Fed.  883, 
holding  where  steamship  company  procured  repairs  to  be   made 
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on  vessel  tepreaentliiK  that  It  was  owoer,  though  lii  fact  It  was 
only  charterer  under  charter  reqalring  It  to  pay  (or  all  repairs, 
persoD  making  repairs  not  twund  to  make  fnrther  Inquiry;  The 
Roanoke,  101  Fed.  301,  holding  where  libelant  by  direction  of  cor- 
poration OB  owner  repaired  vessel,  preenmed  that  repairs  made  on 
credit  of  owner;  Valverde  v.  Spottswood,  77  Ulsa.  917,  28  So.  721, 
holding  debts  for  materials,  supplies  and  labor  created  in  perform- 
ance of  contract  to  repair  ship  are  not  liens  on  vessel,  under 
Oode  1S92,  a  2725,  2728.  where  same  created  by  independent  con- 
tractor. 

165  U.  8.  273,  274.  41  L.  714,  PIM  v.  ST.  LOUIS. 

SyL  1  (XII,  933).    Federal  question  set  up  on  rehearing. 

Approved  in  Indiana  Power  Co.  v.  St  Joseph,  etc.,  Co.,  187 
U.  S.  636,  23  Sup.  Ct  842.  47  K  343,  and  National  Surety  Co.  v. 
McCormick,  186  U.  S.  481,  22  Sup.  Ct.  945,  both  reaffirming  rule; 
Brown  V.  Missouri,  etc.,  Ry.  Co.,  17S  Mo.  188,  74  B.  W.  974. 
holding  constitutional  qnestlon  must  t>e  raised  In  trial  court  In 
order  to  give  Supreme  Court  Jurisdiction. 

Distinguished  In  Mallett  v.  North  Carolina,  181  tl.  S.  692,  45 
L.  1018.  21  Sup.  CL  731,  Upholding  Jurisdiction  to  review  State 
decision  where  Federal  question  raised  in  State  Supreme  Court 
was  decided  against  party  raising  It 

166  U.  S.  275-303.  41  L.  71^  ROBERTSON  v.  BALDWIN. 

Syl.  1  (XII,  933),    Justice's  of  peace  warrant  for  arrest  of  seamen. 

Approved  in  In  re  Woodbury,  98  Fed.  837,  and  WaU  v.  Cox.  101 
Fed.  411,  both  bolding  under  bankruptcy  act  1898,  I  2.  District  Court 
has  JurisdlctloD  over  equity  suit  by  bankruptcy  trustee  to  set  aside 
bankrupt's  fraudulent  conveyance. 

Syl.  2  (XII,  933).  SUte  officers  performing  incidental  Judicial 
duties. 

Approved  In  Levin  v.  United  States,  128  Fed-  829,  8S0,  832, 
holding  Congress  may  empower  State  courts  to  admit  qualified 
aliens  to  clttzenahlp  and  State  courta  may  exercise  this  power  with- 
out permission  from  States  which  created  them. 

SyL  3  (XII,  933).    Involuntary  servitude — Seamen's  contracts. 

Distinguished  in  Union  Pac.  R.  R.  Co.  v.  Eoef,  120  Fed,  110,  en- 
joining members  of  labor  organization  from  preventing  employer 
from  carrying  on  business  by  preventing  otbers  from  entering  or 
remaining  In  lU  service  by  assaulting  them  or  Intimidating  tbem 
by  means  Of  pickets. 

Syl.  B  (XII,  934).    Review  of  law  regarding  deserting  sailors. 

Approved  In  Patterson  v.  Bark  Budora,  190  U.  S.  174,  47  L.  1006. 
23  Sup.  Ct  823,  holding  30  Stat  756,  prohibiting  prepayment  of  sea- 
men's wages,  applies  to  seamen  shipping  In  American  port  on  foreign 
sbtp;  Tucker  v.  AlexandrofT,  183  U.  S.  431,  46  L.  268.  22  Sup.  Ct 
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108,  holding  member  of  BuBBlan  navy  sent  to  tblB  coantt?  to  form 
part  ot  crew  of  Russian  cruiser  being  built  here  becomes  deserter 
on  leaving  after  slijp  lauQChed  though  she  was  not  yet  commta- 
sloned;  The  Iroquois,  IIS  Fed.  lOOS,  holdlDg  wbere  spaman  in  per- 
fonnaace  of  diity  fell  and  broke  leg,  It  was  master's  duty  to  take 
him  at  once  to  some  port  where  proper  treatment  could  be  had, 
and  failure  to  do  so,  by  which  amputation  became  necessary,  ren- 
dered ship  liable  in  damages;  People  t.  Orange  County  Road  Cons. 
Co.,  175  N.  Y.  61,  67  N.  E.  131,  bolding  void  Penal  Code,  S  S84h, 
SDbd.  1,  prohibiting  any  one  contracting  with  State  or  municipality 
from  requiring  more  than  eight  hours  work  for  day's  labor. 
163  U.  8.  304-310,  41  L.  725,  WESTERN  UNION  TEL.  CO.  v. 
INDIANA. 

SyL  3  (XII,  934).    Different  rules  for  enforcement  ot  taxes. 

Approved  In  American  Sugar  Refining  Co.  t.  Louisiana,  179  V.  S. 
96,  45  L.  105,  21  Sup.  Ct.  46,  upholding  La.  act  of  July  9,  1890, 
imposing  license  tax  on  sugar  refineries,  but  exempting  there- 
from farmers  and  planters  refining  their  own  sugar;  Peacock  &  Co. 
T.  Pratt,  121  Fed.  777,  upholding  Hawaiian  Income  tax  law  of  1901, 
exempting  from  Its  operation  private  schools  and  fraternal  benefit 
societies;  8tandard  Oil  Co.  v.  Spartanburg,  66  S.  C.  44,  44  8.  E. 
379,  upholding  ordinance  requiring  dealer  in  oils  to  pay  license  tax 
and  exempting  therefrom  dealers  In  oils  upon  which  taxes  have  been 

165  U.  S.  311-316,  41  K  K7,  PRICE  v.  UNITED  8TATES. 

Syl.  1  (XII,  934).    Indictment  for  mailing  obscene  matter. 

Approved  in  Mlddleby  v.  Effler,.llS  Fed.  262,  holding  case  show- 
ing only  that  defendant  spoke  and  published  words  charging  that 
plalntllt  had  "written  anonymous  letters"  which  were  scurrilous, 
and  that  it  was  "a  State  prison  offense."  without  colloquium  or 
Innuendo,  la  luBuflBclent  to  warrant  charge  that  words  substantially 
amount  to  charge  that  plaintiff  had  committed  crime  against  United 
States  laws;  Wright  v.  United  States,  108  Fed.  811.  816,  upholding 
indictment  under  Rev.  Stat.,  |  6440,  charging  that  defendants 
named  "  unlawfully  did  conspire  to  defraud  the  United  States,"  fol- 
lowed by  statement  of  nature  and  purpose  of  conspiracy,  and  the 
acta  done  to  effect  Its  object;  State  v.  De  Paoll,  24  Wash.  74,  63 
Pac.  1103,  holding  Indictment  charging  that  defendant  "did  will- 
fully, unlawfully  and  knowingly  sell  and  give  intoxicating  liquor  " 
to  a  minor  sufficiently  charges  that  defendant  had  knowledge  of 
minority  of  purchaser. 

Syl.  2  (XII,  934).    Testimony  of  correspondence  with  accused. 

See  72  Am.  St  Rep.  701,  not& 
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165  V.  8.  816-322.    Not  cited.      ■ 

166  D.  8.  S2S-330,  41  L.  732,  GRAVES  t.  UNITED  STATES. 
8fl.  1  (XII,  934).    False  eatrlea  by  bank  officer. 

Approved  Id  United  States  t.  Young,  I2S  Fed.  110,  bolding  enir; 
on  books  of  national  bank  by  cBsbler  as  "  casb  Item "  of  check 
whlcb  actually  entered  Into  transaction  of  bank  will  not  support 
Indictment  tor  making  false  entry,  tbougb  It  Is  .furtb«  cbarged 
that  casbler  knew  cbeck  to  be  wortbless  and  fraudulent,  and  made 
entry  wltb  Intent  to  deceive;  dissenting  opinion  In  Dorse;  t.  United 
States,  101  Fed.  7GT,  majority  upholding  refusal  of  instruction,  in 
prosecution  for  making  false  statements  as  to  overdrafts  in  report  to 
comptroller,  that  Jury  must  acquit  If  entries  In  report  made  in  good 
faltb  and  In  honest  belief  that  they  were  correctly  made,  where 
general  charge  substantially  embodied  request 

DIstlngulahed  Id  Gerner  v.  Yates,  61  Nebr,  105.  &i  N.  W.  597, 
holding  published  statement  of  financial  condition  of  a  national 
bank  In  wblcb  portion  of  its  overdrafts  Is  described  as  "  loans  and 
discounts"  Is  materially  false. 

165  U.  8.  330-339.  41  L.  734,  DISTRICT  OP  COLUMBIA  ». 
JOHNSON. 

Syl.  1  (XII.  935).    Interest  on  claims  against  District  of  Columbia. 

Approved  In  In  re  District  of  Columbia,  180  U.  S.  261,  «  L.  517, 
21  Sup.  Ct  357,  arguendo. 

165  D.  S.  340-342.     Not  cited. 

165  D.  S.  342-358.  41  L.  739,  HOPKINS  v.  GRIMSHAW. 

Syl.  6  (XII,  935).    End  of  cbarltable  trust  by  nonuser. 

Approved  in  dissenting  opinion  in  Schwartz  v.  Duss,  187  U.  S.  40, 
23  Sup.  Ct.  15.  47  L.  65,  mnjority  bolding  under  agreement  of  1836 
whereby  Individual  members  of  Harmony  Society  irrevocably 
parted  with  contributions  and  on  withdrawal  renounced  right  to 
account  therefor,  beirs  of  original  contributors  could  not  claim 
rights  In  assets.     See  79  Am.  St  Rep.  755,  note. 

Syl.  11  (XII,  936).    Equity  administers  complete  relief. 

Approved  In  Hclnze  v.  Butte,  etc.,  Mlo.  Co.,  12G  Fed.  7,  holding 
when  intervener  In  partition  flies  croas-blll  setting  up  equitable 
title  to  Interest  claimed  by  complainant  and  prays  cancellation  of 
certain  deeds,  and  that  he  he  decreed  owner  of  snch  Interest  court 
may  try  all  Issues  at  Bnme  time;  United  Stales  v.  Southern  Pac.  R.  R, 
Co.,  117  Fed.  554,  holding  government  may  sue  In  equity  under  act* 
of  March  3,  1887,  February  12,  ISOG.  and  March  2,  1890,  to  set  aside 
patents  erroneously  Issued  to  railroad  for  lands  under  grant,  and 
to  establish  rights  of  alleged  bona  fide  purchasers  and  may  In  aama 
suit  require  accounting  from  railroad  In  respect  to  snch  lands  as  It 
has  sold;  WlUlamson  v.  Monroe,  101  Fed.  329,  holding  where  equity 
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Bult  neceBBaiT  to  aettle  partnerahlp  affairs,  court  retains  Jurls- 
dlctloD  tbereln  to  administer  complete  relief  between  partnMS, 
though  OB  to  BoAie  of  matters  Inyolved  adeqnate  relief  obtainable  at 

165  V.  B.  359-362,  41  L.  7«,  BOBINSON  v.  CALDWELL. 

S7I.  1  (XII,  &3e).  Jurisdiction  on  merlte  nnder  Judlclar;  act  of 
1891. 

Approved  in  Ayres  v.  Polsdorter.  187  U.  S.  689,  23  Sup.  Ct  1B7, 
47  L.  315;  ElcbardB  t.  Michigan  Cent.  R.  R.  Co.,  186  U.  S.  479,  46  L. 
1259,  22  Sup.  Ct  942;  Daugherty  v.  Hood,  179  V.  8.  680.  45  L.  383, 
21  Sup.  Ct.  917,  and  Cincinnati,  Hamilton,  etc.,  Hy.  Co.  v.  Tbiebaud, 
177  U.  S.  620,  44  L.  913,  20  Sup.  Ct.  824,  all  reaffirming  rule; 
Sprwckels  Sugar  Ref.  Co.  v.  Mcaain,  192  U.  S.  408,  24  Sup.  Ct 
379,  holding  caae  Involving  construction  of  Internal  revenue  law, 
bat  which  from  outset  from  plaintiff's  showing  Involves  appli- 
cation or  coDBtructlon  of  Constitution,  may  be  carried  by  plaintiff 
as  of  right  from  Circuit  Court  of  Appeals  to  Supreme  Court;  Union 
&  Planters'  Bank  t.  Uemphis,  189  U.  S.  74.  23  Sup.  Ct.  G05.  47 
L.  714,  holding  where  sole  ground  of  jurisdiction  of  Circuit  Court 
rests  on  constitutional  question,  decree  and  appeal  to  Circuit  Court 
of  Appeals  win  be  reversed  by  Supreme  Court;  Cary  Mfg.  Co.  v. 
Acme  Flexible  Clasp  Co.,  187  U.  S.  428,  23  Sup.  CL  211,  47  L.  243, 
holding  no  appeal  lies  from  Judgment  of  Circuit  Court  of  Appeals 
atSrmIng  contempt  judgment  of  Circuit  Court;  Uuguley  Mfg.  Co.  v. 
Galeton  Cotton  Mills,  ISl  U.  S.  295,  46  L.  548,  22  Sup.  Ct.  451. 
denying  jurisdiction  of  appeal  from  Circuit  Court  of  Appeals  where 
appeal  to  Circuit  Court  of  Appeals  was  dlamlsaed  and  Eole  ground 
of  Circuit  Court's  Jurisdiction  was  diversity  of  citizenship;  Loeb 
V.  Trustees  of  Columbia  Township.  ITS  U.  S.  478,  45  L.  285,  21  Sup. 
Ct.  177,  upholding  Supreme  Court's  Jurisdiction  where  claim  made 
In  Circuit  Court  that  State  law  contravenes  Federal  Constitution; 
Carter  v.  Eoberts.  177  D.  S.  499,  44  L.  8Q3,  20  Sup.  Ct.  714,  holding 
where  appeal  from  diamissat  of  Circuit  Court  remanding  prisoner  on 
habeas  corpus  was  dismissed  In  Circuit  Court  of  Appeals  and 
certiorari  denied  by  Supreme  Court,  appeal  and  writ  of  error  from 
Circuit  Court  does  not  lie  to  Supreme  Court;  WIrgman  v.  Persons, 
126  Fed.  455,  holding  where  defeated  party  In  Circuit  Court  elects 
to  appeal  whole  esse  to  Circuit  Court  of  Appeala,  and  assigns  errors 
relating  to  Jurisdiction  of  Circuit  Court  and  also  on  merits.  Circuit 
Court  of  Appeals  may  decide  Jurisdictional  question  Involved 
though  other  assignments  of  law  are  abandoned;  Keyser  v.  Lowell. 
117  Fed.  402,  holding  Circuit  Court  of  Appeals  has  jurisdiction  to 
determine  whether  or  not  State  statute  is  obnoxious  to  United 
States  Constitution  in  case  in  which  jurisdiction  of  Circuit  Court, 
originally  attached  aolely  by  reason  of  diverse  citizenship  and  con- 
stitutional question  subsequently  arises. 
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165  U.  S.  363,  364,  41  L.  746,  OAKES  t.  MASE. 

S7L  1  (XII,  930).    Emplojeea  of  dUTerent  trains  as  fellov  servants. 

Approved  In  PcnnBylvanla  Co.  v.  Flshack,  123  Fed.  471,  holding 
jardmBBter  in  cbarge  ol  switchyards,  wbo  la  aubordlnate  to  gen- 
eral yardmaater,  who  In  tnm  Is  subordinate  to  tralnmaeter,  and 
be  to  superintendent,  ta  fellow  servant  of  employees  engaged  In 
switching  In  yard;  Weeks  T.  Scharer,  111  Fed.  335,  holding  ablft  boss 
In  cliarge  of  gang,  whose  dnty  It  la  to  direct  men  when,  wlicre  and 
i)ow  to  work,  but  who  haa  no  authority  to  hire  and  discbarge  men, 
ia  fellow  servant  of  men  in  his  shift;  Tomllnson  v.  Chicago,  etc., 
R.  R.  Co.,  97  Fed.  254,  holding  railroad  bridge  builder  furnished 
with  cars  for  transportation  of  liimeelf,  hlB  assistants,  and  tools, 
and  which  cara  are  attached  to  regular  trains,  ts  fellow  servant 
of  employees  in  charge  of  trains;  Thomas  v.  Cincinnati,  etc.,  Ry. 
Co.,  97  Fed.  249,  holding  yardmaater,  who  Is  responsible  for  con- 
dition of  yards,  directs  Incoming  and  starting  of  trains,  and  is  au- 
thorized to  employ  and  discharge  men,  but  who  Ib  subject  to  ordem 
of  superintendent  and  trainmaster  Is  fellow  servant  of  foreman  of 
switching  gang;  Grattis  v.  K.  C,  P.  &  G.  Ry.,  153  Mo.  402,  77  Am. 
St.  Rep.  735.  55  S.  W.  114,  holding  engineer,  fireman,  and  conductor 
on  same  train  are  fellow  aervants;  Jacicson  v.  Norfollc,  etc.,  R.  R.,  43 
W.  Va.  390, 27  S.  E.  282,  holding  conductor  Is  fellow  servant  of  brake- 
man  on  his  train;  dissenting  opinion  In  St.  Louis,  etc.,  R.  R.  Co.  r. 
Furry.  114  Fed.  904,  majority  holding  under  Arkansas  statute  fireman 
injured  In  collision  of  trains,  caused  by  failure  of  telegraph  operator 
to  deliver  orders  received  by  him  from  train  dispatcher,  not  fellovr 
servant  of  telegraph  operator;  dissenting  opinion  In  Missouri,  etc., 
Ry.  Co.  V.  Elliott,  102  Fed.  Ill,  majority  holding  train  dispatcher 
in  giving  orders  for  movement  of  trains  not  fdlow  servant  with 
employees  operating  such  trains. 
185  U.  8.  366-369,  41  L.  747,  LAKE  SHORE,  ETC.,  RT.  y.  OHIO. 

SyL  1  (XII,  938).    State's  power  to  Improve  navigable  streams. 

Approved  In  Montgomery  v.  ForUand,  190  D.  B.  105,  23  3np.  Ct 
737,  47  L.  970,  holding  esMbllshment  Of  State  harbor  line  without 
which  wharves  cannot  be  erected  Is  valid  where  line  Is  within  Uoe 
fixed  by  war  department,  affirming  Portland  v.  Montgomery,  38  Or, 
22s,  62  Pac.  759;  Salliotte  v.  King  Bridge  Co.,  122  Fed.  381,  boldlQc 
where  township  contracted  for  construction  of  bridge  over  navi- 
gable river  In  accordance  with  plans  approved  by  war  department, 
and  contract  let  to  defendant  as  wta<rie,  wbo  sublet  part  of  it,  de- 
fendant not  liable  to  adjoining  landowner  for  negligent  acta  of  sab- 
contractor;  Dastervlgnes  v.  United  States,  122  Fed.  36,  upholdlns 
rule  13.  promulgated  by  secretary  of  Interior,  prohibiting  pasturing 
of  sheep  on  public  lands  In  forest  reservation,  except  In  cases  where 
permits  for  their  limited  grazing  may  be  granted  by  the  land  de> 
pnrtment. 
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Syl.  2  (XII,  936).    NaTtgable  waters  —  Act  of  September  19,  1890. 

Approved  In  Gtimnilngs  v.  Chicago,  ISS  V.  B.  428,  430,  23  Sup.  Ot 
476,  47  K  B30,  holding  under  act  ot  Coagresa  March  3,  1809,  chap. 
425,  Congreee  did  not  Invest  private  penoos  with  power  to  ^ect 
stmctnres  In  narlgable  stream  wholly  within  territorial  limits  ot 
a  State;  Leovy  v.  United  States,  177  V.  8.  629,  44  L.  918,  20  Sup. 
Ct.  800,  reviewing  cases  defining  "  navigable  waters  of  the  United 
States;"  Chatfleld  Co.  v.  City  of  New  Havcin,  110  Fed.  798,  np- 
holdlng  river  and  harbor  act  of  1899,  |  18,  anthoiizlDg  secretary 
o(  war  to  determine,  after  notice  to  parties,  whethCT  any  bridge 
over  navigable  waters  Is  unreasonable  obstruction  to  navigation. 
1S5  U.  S.  370-373.  Not  cited. 
tfiS  U.  S.  373-379,  41  L.  750,  DAVIS  T.  UNITED  STATES. 

Syl.  4  (XII,  937).    Criminal  law  —  "  Insanity  "  defined. 

Approved  In  Doherty  v.  State,  73  VL  882,  50  Atl.  1114,  determin- 
ing question  of  Insanity  of  one  accused  of  homicide  when  he  had 
been  subject  to  delusions. 

165  U.  S.  379-386,  41  L.  754,  GERMANIA  IRON  CO.  v.  UNITED 
STATES. 

8yl.  2  (XII,  937).    Annulling  laud  patent  for  Irregularity, 

Approved  In  Oregon,  etc.,  B.  R.  v.  United  States.  190  U.  S.  19T, 
23  Sup.  Ct  677,  47  L.  1016,  holdiog  lands  selected  under  Or. 
donation  act,  bat  which  were  abandoned  prior  to  selection  as  lieu 
lands,  nnder  Oregon  Central  grant,  not  "  reserved  "  from  sale,  so  as 
to  prevent  grant  from  attaching,  thongh  donation  notification  had 
not  been  formally  canceled. 

Distinguished  in  Bockflnger  v.  Foster,  190  D.  S.  124,  12S,  23 
Sap.  Ct  839,  47  L.  978,  979,  holding  homestead  claimant  cannot  sue 
Oldahoma  town  site  tmateea  to  divest  them  of  title  held  by  them 
under  26  Stat  109,  chap.  207,  In  tmat  for  town  site  occupants. 
165  U.  B.  386-394,  41  L.  757,  DEWEESE  v.  REINHARD. 

SyL  1  (XII,  637).    Collateral  attack  on  patent. 

Approved  In  King  v.  M'Andrews,  101  Fed.  432,  holding  home- 
stead patent  showing  on  face  In  connection  with  leglalatlon  of  which 
court  talces  Judicial  notice  that  the  land  embraced  therein  had 
been  previously  appropriated  and  not  subject  to  entry,  la  void;  re- 
versed  In  111  Fed.  860. 

DIstlngulHbed  In  King  v.  UcAudrews,  111  Fed.  873,  874,  holding 
Dak.  Ter.  act  of  March  7,  1886,  Including  portion  of  Indian  reserva- 
tion In  city  of  Chamberlain,  did  not  withdraw  this  land  from  home- 
stead or  pre-emption  entry,  because  It  was  not  part  of  public  lands. 

Syl.  2  (Sn,  937).    Injunction  to  restrain  law  action. 

Approved  In  Travelers',  etc.,  Assn.  v.  Gilbert,  111  Fed.  276,  denying 
Federal  equity  Jurisdiction  In  view  of  Arkansas  statutes  providing  for 
Vol.  Ill  — 49 
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proceedings  In  court  of  law  to  set  aelde  jaclKmeat  readered  In  sncb 
court  on  account  of  fraud  or  unavoidable  mlBfcwtnne  preventliig 
party  from  appearing  or  defending;  In  re  Cbambers.  Galder  k  Co., 
98  Fed.  866,  boldlug  when  bankruptcy  receiver  authorized  to  carry 
on  bahhropt'e  business  enters  os  occupancy  of  leiiaed  building,  rent 
being  In  arrean  at  time  of  adjudication,  landlord  will  be  enjoined 
from  prosecuting  ejectment  In  State  court;  Byrne  t.  Brown,  40  Fla. 
lie,  23  So.  879,  holding  equity  will' not  enjoin  ejectment  where  law 
court  Is  competent  to  adjudicate  upon  proper  pleas  in  the  legal 
action  the  matters  presented  to  the  court  of  equity  as  ground  for 
Injunction. 

1G5  U.  S.  394-413.    Not  cited. 
165  U.  S.  413-442.  41  L.  770,  ATT.ANTIC,  ETC.,  R.  B.  t.  MINGUS. 

Syl.  3  (XII,  93S).  Governtnent's  right  to  re-enter  on  breach  of 
condition. 

Approved  In  California  Reduction  Co.  v.  Sanitary  Reduction 
Works,  126  Fed.  43,  holding  validity  of  grant  by  municipality  of  ex- 
clusive contract  for  removal  of  garbage  cannot  be  collaterally  at- 
taclced  by  private  party  becanae  of  failure  of  grantor  to  perform 
condition?  Imposed,  nonperformance  of  which  would  work  for- 
feiture; Utah,  etc..  R.  IL  Co.  v.  Utah,  etc.,  Ry.  Co.,  110  Fed.  890, 
holding  under  act  March  3,  187S,  f  4.  granting  right  of  way  over 
public  landa  to  railroads,  failure  to  complete  road  within  time 
limited  does  not  Ipao  facto  revoke  grant 
165  U.  S.  443-462,  41  L.  782,  IN  RE  CHETWOOD. 

Syl.  1  <XII,  938).  Questions  determinable  on  error  to  Supreme 
Court 

Approved  In  Toruanses  v.  MelslQg,  106  Fed.  784,  holding  under 
Alaska  Code,  t  504,  order  made  by  District  Court  by  wMcta  placer 
claim,  together  with  personal  property,  which  Is  not  Involved  In  the 
litigation,  Is  turned  over  to  rc(?e!ver  with  Instructions  to  work  claim 
and  in  so  doing  to  use  the  personal  property,  la  final  appealable 
decree. 

Syl.  2  (XII,  938).    National  bank  receiver  not  court's  officer. 

Approved  In  Weeks  v.  International  Trust  Co.,  125  Fed.  373.  hold- 
ing Federal  court  has  Jurisdiction  over  action  against  stockholder's 
ugisnt  for  winding  up  affairs  of  national  bank,  Irrespective  of  citizen- 
ship; McCartney  v,  Earle.  115  Fed.  463.  holding  suit  lirongfat  by 
national  bank  receiver,  by  direction  of  comptroller,  to  enforce  lia- 
bility due  bank.  Is  within  Circuit  Court's  Jurisdiction  irrespective 
of  citizenship;  Guarantee  Co.  of  North  Dakota  v.  Hanway.  104 
Fi>d.  371,  372,  bolding  action  against  agent  of  shareholders  of  na- 
tli'Ual  bank  chosen  by  them  under  act  of  June  30,  1876,  iia  amended, 
la  removable  under  Judiciary  act  of  1837-88,  f  1  1.  2,  4. 
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Dletingalstied  In  Boyd  t.  Bchnelder,  124  Fed.  244,  tioldlug  creditors 
cannot  maintain  salt  agatnst  directors  of  InsolTent  national  bank 
to  recover  for  general  dtstribntlon,  as  assets  of  bank,  sums  lost  to  It 
bj  negligence  or  mismanagement  of  Its  aSalra  by  defendant 

Byl.  4  (XII,  939).    Effect  of  suit  In  anotber  court 

Approved  in  United  States  v.  Blsenbels,  112  Fed.  190,  holding 
where  In  condemnation  ptoceedlugs,  commenced  In  Federal  court 
process  not  served  nntll  after  service  of  snmmons  In  State  salt 
to  recover  Interest  In  land  sought  to  be  condemned,  Federal  court 
properly  gave  effect  to  State  Judgment  In  distribution  of  award. 

SyL  D  (XII,  930).    Certiorari  to  correct  excess  Jurisdiction. 

Approved  In  Texas  Cotton  Products  Co.  v.  Stames,  12S  Fed.  185, 
holding  fact  tbat  after  removal  plaintiff  dlsmlBsed  suit  without 
prejudice  and  commenced  suit  In  State  court  does  not  empower 
Federal  court  to  enjoin  proceedings  In  State  court 

Syl.  6  (XII,  939).  Contempt  Judgments  not  reviewable  In  Supremii 
Court 

Approved  In  Six  parte  Joins,  191  U.  8.  102,  holding  prohibition 
does  not  Issue  to  Inferior  court  In  respect'to  cause  which  Is  flnlsbed. 

SyL  7  (XU,  939}.    Reviewability  of  State  contempt  Judgments. 

Approved  In  O'Neal  v.  United  States,  190  U.  S.  38,  23  Sup.  Ct 
777,  47  L.  946,  reluBlug  to  review  District  Court  Judgment  In  con- 
tempt proceedings  on  writ  of  error  where  Jurisdiction  over  per- 
son and  subject-matter  not  challenged,  and  lower  court's  certifi- 
cate asserted  question  to  be  whether  It  bad  Jurisdiction  to  try 
and  punlHh  defendant  for  contempt  on  facts  and  for  causes  stated; 
Board  of  Councilmeii  v.  Deposit  Bank,  127  Fed.  813,  holding  pro- 
ceeding against  municipal  officers  for  violating  injunction  restrain- 
ing them  from  taxing  assets  of  bsnk,  being  in  nature  of  prosecu- 
tion for  offense.  Is  not  reviewable  by  appeal;  In  re  Parquet  114  Fed. 
440,  holding  Circuit  Court  of  Appeals  cannot  Issue  prohibition  to 
Slay  proceedings  In  Circuit  Court  where  its  appellate  Jurisdiction 
has  not  been  Invoked  by  ai^ieal  or  error;  Ex  parte  O'Neal,  126 
Fed.  968,  arguendo. 
IK  U.  8.  463-482.  41  L.  789,  UNITED  STATES  v.  WINONA. 

Syl.  1  (XII,  939).    Bona  fide  purchaser  from  fraudulent  patentee. 

Approved  In  Southern  Pac.  S.  R.  Co.  v.  Ctaoate,  132  Cal.  281,  64 
Pac.  294,  holding  purchaser  of  lands  from  railroad  which  at  time 
of  grant  were  within  prior  unapproved  survey  of  Mexican  grant, 
but  not  within  later  approved  survey,  and  which  were  later  pat- 
ented to  railroad  cannot  rescind  after  being  tn  possession  more 
than  seven  years  and  for  three  years  after  patent  Issued;  Sage  v. 
Crowley,  83  Minn.  320,  86  N.  W.  411,  holding  acta  of  Congress 
September  29,  1800,  and  Minn.  Laws  1895,  chap.  165,  did  not  affect 
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title  of  grantee  In  trust  (rom  railroad  of  lands  granted  to  railroad 
undnr  act  of  Congress  of  July  4,  1806.  wtilcb  bad  been  earned  bj 
completion  of  road. 

Dlstmgnlsbed  In  United  States  ▼.  Southerb  Fac.  B.  B.  Co.,  117 
red.  663,  666,  holding,  under  acts  March  3,  1887,  February  12, 
1896,  and  March  2,  1896,  goyernment  mar  sue  In  equity  to  set 
aside  patents  wrongfully  Issued  to  railroad  to  re.eBtabIlBh  rights 
of  porchasera  In  such  lands  and  In  same  suit  require  accountlDg 
from  railroad  as  to  lands  which  it  has  sold. 

Syl.  2  (XII,  939).  Confirmation  of  bona  fide  purchaser  of  railroad 
lands. 

Approved  In  United  States  t.  Southern  P.  R.  R.  Co..  184  tJ.  S. 
62,  46  L.  428,  22  Sup.  Ct  2S6,  reafflrmlng  rule;  Gertgens  t.  O'Con- 
nor, 191  U.  8.  243,  holding  one  who  for  sufficient  consideration 
has  obtained  land  option  from  railroad,  and  In  reliance  upon  op- 
tion has  expended  money  and  labor  In  securing  settlers.  Is  "  bona 
fide  purchaser"  within  act  of  March  3,  1887.  {  5,  affirming  OCtn- 
nor  T.  Gertgens,  85  Minn.  495,  89  N.  W.  871;  Benner  t.  Lane.  116 
Fed.  410,  holding,  under  act  March  3,  1S87,  purchaser  of  unearned 
lands  which  had  not  been>  conveyed  to  railroad  and  which  it  has 
forfeited  right  to  earn  Is  not  bona  fide  purchaser  as  against  home- 
steader in  actual  occupancy;  Manley  t.  Tow,  110  Fed.  252,  253. 
holding  purchaser  from  railroad  is  chargeable  with  notice  of  rights 
of  one  who  at  time  of  purchase  was  In  actual  occupancy  of  land 
claiming  as  settler,  under  the  homestead  laws,  and  Is  not  bona 
Dde  holder  within  act  of  March  3,  1887.  as  Hgalnst  auch  settler; 
United  States  t.  Southern  Pac.  R.  R.  Co.,  98  Fed.  47,  48,  holding 
under  supplemental  act  of  March  2,  1896,  fact  that  purchaser  or 
lands  erroneously  patented  to  railroad  was  chargeable  with  con- 
structive notice  of  Invalidity  of  company's  title  does  not  alfect 
his  title:  United  States  v.  Southern  Pac.  R.  R.  Co.,  98  Fed.  42,  hold- 
ing, under  supplemental  act  of  March  2,  1896,  ail  bona  fide  pur- 
chasers of  railroad  lands  who  buy  In  belief  that  they  will  obtain 
good  title  from  railroad  of  lands  which  have  been  patented  to  It 
are  protected,  though  patents  Issued  after  commencement  of  suit; 
Wagetaff  v.  Collins,  97  Fed.  6,  7,  holding  where  complalnanf  b  an- 
cestor made  homestead  entry  on  lands  which  were  within  limits 
of  railroad  grant,  but  wblch  were  excepted  from  op«'atlon  of 
grant  by  reason  of  pre-emption,  though  pre-emption  afterward 
abandoned,  title  of  pnrcliaaer  from  railroad  after  homesteader  sur- 
rendered possession  to  railroad  waa  confirmed  hj  supplemental  act 
of  28  Stat.,  chap.  39;  Ramsay  v.  Tacoma  L.  Co.,  31  Wash.  364,  71 
Pac.  1026,  holding  bona  fide  purchaser  of  railroad  land  who,  on 
declBlon  of  land  department  adverse  to  railroad's  right  to  land 
had  applied  to  make  purchase,  under  24  Stat.  567,  had  prefer- 
ence over  homesteader  entering  within  four  months  after  notice 
ol  cancellation  of  railroad's  right  with  knowledge  of  facta;  King 
r.  McAndrewB,  .111  Fed.  863,  arguendo. 
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Distinguished  la  United  States  t.  Holmes,  105  Fed.  48,  taoldinz 
mere  license  given  b^  railroad  to  settle  on  tract  snpposed  to  be 
wltbln  grant  where  company  expreBsI^  declined  to  enter  Into  con- 
tract of  sale  does  not  coDstltute  settler  a  purchaser  wltbln  act 
March  3.  1887,  f  6. 

(XII,  93d).    MIscellaneouB. 

Cited  In  Tarpey  t.  Madaen,  178  U.  S.  222,  44  L.  1045,  20  Sup.  Ct 
831,  to  point  that  line  of  road  definitely  fixed  whenever  it  was 
surveyed,  staked  oat  and  definitely  fixed. 

lOS  U.  8.  483-486.  41  L.  798,  WINONA.  ETC.,  R.  R.  T.  UNITED 
STATES. 

Syl.  1  <xn,  &40).    Purchaser  of  railroad  lands  with  notice. 

Approved  in  United  States  v.  Southern  Pac.  R.  K.  Co.,  98  Fed. 
47,  holding  fact  that  purchaser  of  railroad  lands  was  chargeable 
with  constructive  notice  of  Invalidity  of  company's  title  does  not 
affect  hU  title  under  acts  of  March  3,  18ST,  and  March  2,  188ti; 
O'Connor  v.  Gertgens.  85  Minn.  495,  89  N.  W.  871.  holding  one 
who  for  sufficient  consideration  has  obtained  land  option  from 
railroad,  and  In  reliance  upon  option  has  expended  money  and 
labor  on  securing  settlers.  Is  "  bona  fide  purchaser  "  within  act  of 
Slarcb  3,  1887.  f  B. 

Dtatlusuisbed  in  United  States  v.  Southern  P.  R.  R.  Co.,  184  U. 
S.  54,  45  L.  428,  22  Snp.  Ct.  286,  bolding  purchaser  of  lands  patented 
to  railroad  Is  protected  by  act  of  March  2,  1896. 
1G5  U.  S.  486-504,  41  L.  799,  DUNLOP  v.  UNITED  STATES. 

Syl.  2  (XII.  940).    Discretion  of  court —  Application  to  file  papers. 

Approved  in  Tubba  v.  United  States,  105  Fed.  61.  holding  Indict- 
ment for  mailing  obscene,  lewd  and  lascivious  letter  is  not  defec- 
tive because  It  fails  to  aet  out  such  letter,  where  It  la  alleged  tbat 
its  coatents  are  too  obscene  to  be  spread  upon  records;  McKnight  v. 
United  States,  97  Fed.  213,  upholding  indictment  charging  national 
bank  president  with  causing  false  entry  to  be  made  to  show  that 
customer  bad  deposited  certain  sums  to  his  credit  when  In  fact, 
as  defendaut  well  knew,  no  such  deposit  bad  been  made. 

Syl.  3  {XII.  940).  Post -office  —  Advertisements  to  show  newspaper 
ownership. 

Approved  In  United  States  v  Moore,  104  Fed.  30,  bolding,  under 
Rev.  Stat.,  i  3803,  a  nonmailable  article  must  be  lewd  and  lascivious 
as  well  as  obscene. 

Syl.  5  (XII.  940).    Post-office  —  Mall  presumed  received. 

Approved  in  Nassau  Elec.  B.  R.  v.  Corliss,  126  Fed.  356.  holding. 
In  action  by  passenger  for  Injuries  alleged  to  have  resulted  from 
premature  starting  of  car,  where  defendsnt  claimed  tbat  ptaintlfT 
attempted  to  board  moving  cnr.  evidence  tbat  prior  to  accident  de- 
fendant bad  adopted  rule  rc<|uirlng  nil  cars  to  stop  at  point  In 
question  and  that  they  did  so  stop  Is  admissible. 
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(XU,  MO).    Miscellaneoai. 

Cited  In  TTDlted  States  t.  Wroblenskl,  IIS  Fed.  406,  boldlng  mall- 
log  of  private  sealed  letter  directed  to  and  conialntng  Indecent 
charges  against  motber  of  vrltet  does  not  constitute  offense  of 
mailing  letter  containing  obscene,  lewd  and  lascWlous  matter  under 
Bev.  Stat,  |  2863;  Hiddleby  t.  Bffler,  118  Fed.  202,  boldlng  case 
sbowlng  that  defendant  spoke  and  published  words  charging  that 
plalntm  bad  "written  anonymous  letters"  which  were  scurrilous 
and  that  It  was  "  a  State  prison  offense."  does  not  warrant  charge 
that  If  words  spoken  were  substantially  aa  alleged,  they  amounted 
to  charge  that  plaintiff  had  committed  crime  against  Federal  laws; 
Kellogg  T.  United  States,  103  Fed.  202.  holding  where  proeecntins 
attorney  In  refuting  assertion  that  be  was  trying  to  convict  Inno- 
cent man  refers  to  sttccesa  In  other  cases,  and  court  sustains  objec- 
tion to  snch  reference  whereupon  prosecution  concedes  that  be 
should  not  bare  made  It,  error  Is  sufficiently  corrected;  State  t. 
Laodano,  74  Conn.  046,  SI  AtL  863,  holding,  upon  trial  of  Italian  for 
murder  of  policeman,  reference  by  prosecuting  attorney  to  the 
Mafla,  though  Improper,  was  not  ground  of  reversal  where  trial 
court  bad  refused  new  trial  therefor;  Morrison  v.  State,  42  Fla.  150, 
28  So.  99,  upholding  charge  In  prosecution  for  murder  tbat  In  con- 
sidering evidence  Jury  should  use  same  Judgment,  reason  and  com- 
mon sense  and  knowledge  of  men  and  affairs  as  they  have  In 
every-day  life, 
163  U.  8.  504-517,  41  L.  805.  UNITED  STATES  V.  McMILLAN. 

SyL  1  (XII,  040).    Territorial  courts  not  courts  of  United  States, 

Approved,  in   Jackson  v.  United  States,   102   Fed.  479,   holding 
emtltllng    indictment    returned    In   District    Court   for   district    of 
Alaska,  "  In  the  District  Court  of  the  United  States  for  the  District 
of  Alaska,"  does  not  vitiate  the  indictment. 
165  U.  S.  618-526.  41  h.  810.  SMITH  v.  VULCAN  IRON  WORKS. 

Syl.  1  (XII,  040).  Appeal  of  patent  case  to  Circuit  Court  of 
Appeala 

Approved  in  Co-Operatlng,  etc.,  Co.  v.  Hallock,  128  Fed.  597,  S9S, 
reaffirming  rule;  Frye-Brubn  Co.  v.  Meyer,  121  Fed.  536,  and  Worth 
Mfg.  Co.  V.  Blngbam,  110  Fed.  793,  both  botdlng.  on  appeal  friMn 
Interlocutory  order  granting  or  continuing  Injunction,  appellate 
court  may  direct  dismissal  of  bill  where  it  la  found  to  be  without 
equity  to  support  It;  Joseph  Day  Dry  Goods  Co.  v.  Hecht,  120  Fed. 
760,  and  Cabaniss  t.  Reco  Mln.  Co.,  116  Fed.  320,  both  applying 
rule  on  appeal  from  Interlocutory  order  appointing  receiver;  Ber- 
liner Gramophone  Co.  v.  Seaman,  110  Fed,  33,  holding,  on  appeal 
from  an  Interlocutory  order  granting  or  continniag  an  Injunction, 
court  may  determine  suit  on  its  merits  and  dismiss  the  bill,  where 
case  stated  Is  one  which  court  of  equity  will  not  entertain;  Tor- 
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aanses  t.  Melslng;,  109  Fed.  711,  holding,  on  appeal  from  iateriocu- 
tory  order  appointing  receiver  and  graiiting  ioJuDctlon,  Circuit 
Court  of  Appeals  may  dispose  or  case  on  merits  when  It  determtnea 
that  there  Is  no  equity  In  bill  which  would  warrant  granting  of 
ultimate  relief  to  (romplainanti 

DlBtlngulBhed  In  Mast,  Foos  ft  Co.  t.  Stover  Mfg.  Co.,  177  U.  8. 
■&i,  44  L.  seo,  20  Sup.  Ct  712,  boldine  where  ease  ta  carried  by 
appeal  to  Circuit  Court  of  Appeals  from  order  granting  temporary 
injunction  that  court  may  dismiss  bill  If  there  be  nothing  in  affl- 
davlta  tending  to  throw  donbt  upon  existence  or  date  of  antici- 
pating devices,  and  giving  them  tbeir  proper  effect,  they  establish 
the  invalidity  of  the  patent;  Kerr  v.  New  Orleans,  126  Fed.  920, 
holding  where  injunction  pendente  lite  was  granted  before  issue 
Joined,  and  it  appeared  that  case  Involved  controverted  questions  of 
fact,  appellate  court  on  appeal  from  order  granting  snch  injunction 
will  not  examine  merits  to  determine  whetlier  Injunction  Improvl- 
dentl7  granted;  Jack  t.  State,  102  Fed.  214,  holding  order  made  sus- 
pending dismantling  of  road  by  receiver  is  not  appealable  under 
2S  Stat  686. 

166  U.  8.  628-637,  41  L.  813.  IN  RB  KOLtOCK, 
Sy].  1  <X11,  941).  Regulation  of  brands  -~  Delegation  of  power. 
Approved  in  Van  Lear  r.  Bleele,  126  Fed.  827,  upholding  26  Stat. 
846,  i  3,  vesting  In  secretary  of  Interior  power  to  make  regulations 
governing  use  of  waters  of  Arkansas  Hot  Springs  reservation; 
Dimmick  t.  United  States,  121  Fed.  643,  holding,  In  prosecution 
nnder  Rev.  Stat,  S  5492,  of  clerk  of  mint  for  failure  to  deposit 
proceeds  of  sale  of  old  materials,  treasury  rule  requiring  such  pro- 
ceeds to  be  deposited  on  last  day  of  each  quarter  was  admissible; 
Files  V.  Davis,  118  Fed.  408,  upholding  Federal  Jurisdiction,  regard- 
less of  cltixenahlp,  over  action  on  attachment  bond  executed  in 
suit  pending  in  Federal  court;  Dnlted  States  v.  Dastervlgnes,  118 
Fed.  201,  nphoiding  30  Stat  35,  authorizing  secretary  of  interior 
to  make  rules  and  regulations  for  protection  of  forest  reservations; 
Dougherty  v.  United  States,  108  Fed.  G7,  affirming  United  States  v. 
Dougherty,  101  Fed.  442,  upholding  1  Supp.  Rev.  Stat.,  pp.  505, 
840,  Imposing  tax  on  manufacturers  and  dealers  in  oleomargarlno 
and  regulating  sale  thereof;  Smith  v.  City  of  Sbakopee,  103  Fed. 
241,  holding  admiralty  court  takes  Judicial  notice  of  regulations 
of  Ilghthonse  board;  Grady  v.  United  States,  98  Fed.  239,  holding 
postmaater  liable  on  bond  for  money  order  moneys  misappropri- 
ated by  him  though  bond  does  not  contain  additional  condition  re- 
quired by  Rev.  Stat.,  i  3834,  relating  to  money  order  buslneaa; 
Walker  t.  Tpwle,  156  Ind.  643,  SO  N.  E.  22,  upholding  ordinance 
requiring  mayor  whenever  be  apprehends  danger  from  hydrophobia 
to  Issue  order  to  dogowners  to  muzzle  them  for  not  less  than  thirty 
nor  more  than  nlne^  days;  Love  v.  Pbalen,  128  Mich.  552,  87  N.  W 
78S,  nphoidlng  Detroit  ordinance  forbidding  making  of  public  ad- 
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dreHes  In  public  place  within  half  mile  of  city  ball  wltbont  flrat 
obtaining  permlaalon  from  mayor. 

DlsUngulBhed  in  United  States  v.  Blaslngame,  116  Fed.  654,  hold- 
ing Told  provision  of  sundry  civil  appropriation  act  of  Jane  4,  18&7, 
making  It  criminal  to  violate  any  mle  or  regulation  tberenfter  to 
be  made  by  secretary  or  Interior  for  protection  of  forest  reserra- 
tlons;  United  States  v.  Maid,  lis  Fed.  653,  holding  perjury,  under 
Rev.  Stat,  {  6392,  cannot  be  predicated  upon  affidavit  of  nonmln- 
eral  character  of  land  made  In  support  of  homestead  entry,  though 
land  office  regulation  requires  such  affidavit  to  be  made  In  certain 
States. 
1C5  U.  S.  538-633,  41  L.  817,  McCORMIOK  v.  MARKET  BANK. 

SyL  1  (XII,  941).    Review  of  State  decision  In  favor  national  bank. 

Approved  In  National  Bank  &  Loan  Co.  r.  Petrle,  189  U.  S.  424, 
23  Sup.  GL  612,  47  L.  880,  holding  where  national  bank  has  sold 
certain  bonds  and  vendee  baa  obtained  Judgment  for  purcbase 
money  in  State  court  on  ground  that  sale  of  bonds  was  without 
authority  of  bank  and  was  illegal  and  void,  Supreme  Court  will 
review  State  decree. 

Syl.  2  (XII,  942).    National  bank's  unauthorized  lease  Is  coid. 

Approved  in  Cumberland  Tel.,  etc.,  Co.  v.  BvanavlUe,  127  Fed.  190, 
193,  holding,  under  Indiana  statutes  for  formation  of  telephone 
companies,  sale  of  all  franchises  and  property  of  such  a  company 
Is  void  and  cannot  be  validated  by  ratification  or  recognition  by 
city  which  granted  right  to  such  company  to  use  streets,  so  as  to 
give  transferee  right  to  use  Huch  streeta;  City  of  Ft  Scott  v.  W.  G. 
EadB,  etc..  Co.,  117  Fed.  54,  holding  where  statute  authorized 
municipality  to  advertise  Cor  bids  and  invest  sinking  fund  In  bonds 
of  those  parties  ofTerlng  tbem  at  lowest  price!  Its  contract  with 
brokers  to  repay  tbem  amount  they  should  expend  In  purchase  of 
bonds  and  percentage  for  their  aervlcoa.  Is  void;  Edward  P.  AUIa 
Co.  v.  Standard  Nat  Bank,  110  Fed.  50,  holding  national  bank 
cannot  operate  sawmill  or  conceive  and  carry  out  scheme  for 
carrying  on  such  business  through  a  dummy  corporation  which 
Is  the  bank  under  another  name;  Bancroft  v.  Bloede,  100  Fed.  400, 
holding  Issue  of  stock  by  corporation  engaged  In  manufacturing. 
bleaching  and  dying  goods.  In  payment  of  stock  of  corporation 
owning  secret  formula  for  dyes,  was  for  purchase  of  property 
proper  In  connection  with  its  business  under  charter;  Bailey  v. 
TllUnghast  99  Fed.  808,  holding  comptroller's  certificate  authoriz- 
ing an  Increase  of  the  capital  stock  of  a  national  bank  Is  conciosive 
of  existence  of  all  the  facts  necessary  to  authorize  such  Increase 
In  favor  of  public  and  against  subscribers  to  such  stock;  Texarkana. 
etc..  Ky.  V.  Bemia  L.  Co.,  67  Ark.  549.  55  S,  W.  917,  holding  where 
corporation  president  bad  been  In  habit  of  signing  Its  name  to  notes 
Mithout  express  authority  of  directors,  of  which  custom  board 
n-aa  cognizant,  corporation  bound  by  note  so  signed;  First  Nat 
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Bank  v.  American  Nat  Bank,  173  Mo.  159,  160,  72  S.  W.  1061, 
holding  national  bank  may  plead  nltra  vires  when  sned  on  agree- 
ment to  bind  Itself  that  draft  drawn  bj  customer  of  another  na- 
tional bank  on  one  of  its  own  cnetomers  will  be  paid;  Tourtelot  t. 
Whlthed,  9  N.  Dak.  479,  84  N,  W.  13,  holding  contract  of  corpora- 
tion which  Is  ultra  vires  solel;  because  of  eilHting  clrcumBtances 
and  conditions  under  which  it  was  made  Is  not  void  and  plea  of 
ultra  Tires  will  not  avail  where  It  has  been  fully  executed;  Clarks- 
burg, etc^  Co.  V.  Clarksburg,  47  W.  Va.  749,  35  S.  E.  097,  holding 
grant  by  municipality  to  intended  electrlc-llght  cocroration  of 
right  to  use  Its  streets  is  valid  though  at  its  date  corporation  is  uot 
chartered  but  la  later  chartered  and  accepts  grant;  Security  Nat 
Bank  v.  St  Oroli  Power  Co.,  117  Wis.  218,  94  N.  W.  77,  arguendo. 

Distinguished  In  Weeks  v.  International  Trust  Co.,  125  Fed.  374, 
holding  national  bank  may  lease  property  for  its  occupancy  In  con- 
ducting Its  business  for  a  term  extending  beyond  expiration  of  Its 
charter  even  though  leaae  is  asalgnable  only  by  consent  of  the 
lessor;  Talntor  t.  Franklin  Nat  Bank,  107  Fed.  827,  upholding  pay- 
ment by  receiver  of  national  bank  of  rent  of  banking  house  where 
It  was  made  pursuant  to  order  of  court 
165  U.  S.  553-^68,  41  L.  823,  SWAIM  v.  DNlTED  STATES. 

Syl.  1  (XII,  942).    Reviewability  of  sentence  of  court-martial. 

Approved  In  McClaughry  v.  Deming,  186  D.  S.  69,  46  L.  1058,  22 
Sup.  Ct  794,  holding  habeas  corpus  lies  where  volunteer  army 
officer  tried  by  court-martial  composed  by  regular  army  officers; 
Carter  v.  McClaughry,  1S3  U.  S.  400.  46  L.  253.  22  Sup.  Ct  195. 
affirming  Carter  v.  M'Claughry,  105  Fed.  619.  holding  embezzlement 
by  disbursing  officer  of  United  States  under  Bev.  Stat,  f  5488.  Is 
puDishable  under  sixty-second  article  of  war.  punishing  all  offenses 
to  prejudice  of  good  order  and  military  discipline. 
163  U.  S.  566-578.  41  L.  827,  Db  VAUGHN  v.  HUTCHINSON. 

SyL  1  (XII,  942).    Lex  rel  sltse  governs  sale  of  realty. 

Approved  In  Orr  v.  GUman.  183  U.  S.  286,  46  L.  201,  22  Sup.  Ct. 
217,  upholding  N.  T.  Inheritance  tax  law  of  April  16,  1897;  Brad- 
shaw  V.  Ashley.  180  U.  S.  68.  45  L.  431.  21  Sup.  Ct  300,  holdlug 
one  in  possession  under  color  of  right  which  possession  baa  been 
continuous  and  not  abandoned,  has  title  as  against  Intruder  without 
right;  Clarke  v.  Clarke,  178  U.  S.  190,  44  L.  1031,  20  Sup.  Ct.  874. 
holding  courts  of  State  where  real  estate  IB  situated  have  exclusive 
right  to  appoint  guardian  of  nonreaident  minor  and  vest  in  such 
guardian  exclusive  control  and  maaucement  of  minor's  land  situate 
In  such  State;  Norton  v.  House  of  Mercy.  101  Fed.  389.  holding 
where  New  Tork  charitable  corporation  which  could  hold  real  prop- 
erty not  exceeding  fSO.OOO  in  value  was  made  beneficiary  under  will 
of  Kentuckian,  Judgment  of  Kentucky  court  that  It  already  held 
realty  of  value  of  $50,000  In  value  and  was  incapable  of  taking 
under  will  was  conclusive  between  parties  and  estopped  it  from 
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■nlng  Id  another  Stale  to  recover  lands  there  situate  as  paaslns 

under  vllL    Ses  88  Am.  St  Bep.  518,  note. 

165  V.  S.  578^83,  41  L.  832,  ALLGETER  t.  LOUISIANA. 

SyL  1  (XII,  943).    Conditions  Imposed  on  foretgu  corporations. 

Approved  In  NutUog  v.  Uassacbusetta,  183  U.  8.  556,  46  L.  327, 
22  Sup.  Ct  239,  boldlng  Maes,  act  1894.  chap.  522,  i  98,  ImpoBlng 
fine  on  any  one  wbo  sliall  act  tn  transaction  of  Inanrance  with 
foreign  company  not  admitted  to  do  business  In  State,  is  valid 
as  to  broker  who  in  that  State  solicits  insurance  from  resident  and 
transmits  order  to  New  York. 

Syl.  2  (XII,  943).  Fine  for  iolag  Insurance  bustnesB  —  Foreign 
contract 

Approved  in  Commonwealth  Ins.  Co.  v.  Swift,  174  Mass.  228,  64 
N.  E.  1097,  reaffirming  rule;  Nutting  v.  MaBsachusetts,  1S3  D.  S. 
377,  46  L.  327,  22  Sup.  Ct  239,  holding  Masa.  act  1894,  chap.  522. 
I  98,  imposing  fine  on  any  one  wbo  shall  act  In  negotiation  of  in- 
surance with  foreign  company  not  admitted  to  do  buelnese  In  State, 
Is  valid  aa  to  broker  who  in  that  State  aollcits  Insurance  from  resi- 
dent and  tranamlts  order  to  New  York;  Frawley  v.  Pennsylvania 
Casualty  Co.,  124  F£d.  264,  holding  foreign  Ireurance  company 
writing  four  policies  by  correspondence  and  cohi^ctlon  of  renewal 
premium  through  local  back  did  not  constitute  doing  business  In 
State  so  as  to  render  company  subject  to  Jurisdiction  of  its  conrte; 
State  V.  Insurance  Co.,  106  Tenn.  288,  Bl  S.  W.  76.  holding  foretgn 
life  insurance  company  which  ceases  to  solicit  policies  In  State 
and  recalls  its  local  agents  and  compels  payment  of  premiums  by 
mall  Is  not  liable  to  privilege  tax  on  gross  premium  receipts  im- 
posed on  foreign  life  Insurance  companies. 

Distinguished  In  Adler-Wlmberger  SS.  Co.  v.  Rothschild,  etc.,  Co., 
123  Ved.  148.  upholding  Pa.  act  of  May  1876,  t  48.  Imposing  penalty 
for  transaction  of  business  within  State  aa  agent  for  foreign  in- 
surance company  which  haa  not  compiled  with  State  laws;  Bom 
V.  Home  Ina.  Co.,  120  Iowa.  302,  94  N.  W.  850,  holding  where  insur- 
ance application  taken  by  local  agent  provided  that  policy  should 
not  he  binding  until  approved  by  general  agent  to  whom  It  was 
sent  in  another  State  and  contract  there  approved  with  ezceptioit  of 
premium  which  was  raised  and  charged  to  local  agent  coalraci 
not  complete  until  modification  approved  by  Insured. 

Syl.  8  (XII,  843).    Right  to  follow  occupation  Is  Inalienable. 

Approved  in  Atkln  v.  Kansas.  191  tJ.  3.  220,  upholding  Kan.  law 
of  1891.  prohibiting  all  persons  contracting  with  State  or  municipali- 
ties for  public  work  from  requiring  laborers  to  work  more  than 
eight  hours  per  day;  Bessette  v.  People,  193  III.  344,  62  N.  B.  21% 
holding  void  act  of  1897,  requiring  borseshoers  to  practice  calling 
for  four  years,  submit  to  eKaminatlon  and  pay  license  fee;  Ruhstrat 
V.  People,  185  111.  139,  78  Am.  St.  Bep.  32.  57  N.  E.  43.  holding 


l,zcJbyC(>OgIC 


TT9  Ncrtee  on  D.  S.  Beporta.         165  U.  S.  678-5&3 

void  Laws  1889,  p.  234,  making  It  nnlawful  to  use  tlttg  as  medium 
for  advertlalng  purpoaea.     See  86  Am.  St  Rep.  313,  note. 
.     BfL  4  (XII,  943).    Fourteenth  AmendmeDt —  "  Liberty "  defined. 

Approved  In  Patterson  v.  The  Budora,  190  tl.  8.  173,  23  Sup.  CL 
822,  47  L.  1006,  upholding  act  of  December  21.  1888,  t  24,  prohibit- 
ing preparment  of  seamen  shipping  In  American  port;  Lottery  Case, 
1S8  U.  S.  3S7,  23  Sup.  Ct  327,  47  L.  Ml,  upholding  act  of  1801, 
prohibiting  lottery  traffic  through  Interstate  commerce  and  postal 
service;  Booth  v.  lUlnols,  184  U.  8.  428,  43  L.  626,  22  Sup.  Ct.  426, 
upholding  IlL  Grim.  Code,  f  130,  relating  to  options  to  buy  or  sell  at 
future  time;  CarglU  Co.  v.  Minnesota,  180  U.  8.  467,  45  L.  626,  21 
Sup.  Ct  429,  upholding  Minn.  Gen.  Laws  1895,  chap.  148,  regulating 
and  licensing  grain  eleTators;  Austin  t.  Xennessee,  179  V.  S.  361,  45 
L.  233,  21  Sup.  Ct  139,  upholding  Tenn.  Acts  1897,  chap.  30,  pro- 
hibiting sale  of  cigarettes,  as  applied  to  importer  bringing  cigarettes 
In  ordinary  packs  which  were  thrown  loosely  Into  baskets;  Williams 
T.  Fears,  179  U.  S.  274.  46  L.  188,  21  Sup.  Ct.  130.  upholding 
Ga.  revenue  act  taxing  business  of  emigrant  agent;  Whltwell  v. 
Continental  Tobacco  Co.,  12&  Fed.  458,  460,  holding  restriction  of 
own  trade  by  manufacturers  to  those  purehasers  who  declined  to 
deal  in  goods  of  their  competitors  by  raising  prices  to  other  pur- 
chasers was  not  violation  of  anti-trust  law;  United  States  v.  Morris, 
12S  Fed.  326,  holding  conspiracy  to  prevent  negro  citizens  from  ex- 
ercising right  to  lease  and  cultivate  land  because  they  are  negroes 
Is  conspiracy  to  deprive  them  of  constitutional  right  within  mean- 
ing of  Rev.  Stat,  |  5508;  State  v.  Dalton,  .22  R.  I.  86,  46  Atl.  237, 
boldlog  trading  stamp  law  void;  Marsliall,  etc..  Co.  v.  City  of  Nash- 
ville. 109  Tenn.  610,  71  8,  W.  819,  holding  void  city  ordinance  requw- 
Ing  union  label  on  all  city  printing;  Young  v.  Common  weal  tb,  101  Va. 
863,  46  S.  E.  328,  holding  anti-trading  stamp  law  void;  State  v. 
Kreutzberg,  114  Wla  534,  90  N.  W.  1100,  91  Am.  SL  Rep.  937.  hold- 
ing void  Laws  1899,  chap.  332,  making  It  an  oEFense  for  an;  one  to 
discharge  an  employee  because  he  Is  a  member  of  a  labor  organiza- 
tion; dissenting  opinion  In  Taylor  v.  Beckham  (No.  1),  178  H.  S. 
603,  44  L.  1210,  20  Sup.  Ct.  1016,  majority  holding  Supreme  Court 
cannot  on  review  State  Judgment  on  contested  gubernatorial  elec- 
tion refusing  to  review  determination  by  tribunal  to  which  It  was 
exclusively  committed  by  State  law. 

Syl.  6  (XII,  943).  Privilege  to  pursue  calling  --  Bight  to  con- 
tract 

Approved  In  Stste  v.  Associated  Press,  159  Mo.  456  (see  60  8.  W. 
104),  refusing  mandamus  to  compel  press  association  to  furnish 
news  budget  for  publication. 

SyL  7  (XII,  944).  Police  power  —  Contracts  performable  out 
of  State. 

Approved  in  Commonwealth  v.  Nutting,  175  Mass.  155.  78  Am.  St. 
Bep.  484,  486,  65  N.  E.  895,  holding  legislature  may  prohibit  agents 


IzcJbyCoOgIC 


166  V.  8.  6a3-524        NoteB  on  U.  8.  Reports.  780 

of  foreign  Insurers  from  soliciting  foreign  Insurance  In  tbis  State, 
even  though  they  agree  with  Insured  that  they  are  his  agents; 
People  T.  Coler,  166  N.  T.  146,  59  N.  B.  778,  h<rfdlng  labor  low  of  1805. 
void  In  BO  far  as  It  compels  municipal  Ities  and  contractors  to  use.  In 
coDstniction  of  public  works,  only  such  atone  as  U  carved  or  cut  Id 
New  York.    See  notes,  82  Am.  St.  Rep.  628;  78  Am.  St  Rep.  2S1. 

8y!.  8  (XII,  944).    Person  In  State  may  contract  outside. 

Approved  In  Nutting  v.  Mas sachn setts,  1S3  U.  S.  558,  46  L.  328, 
22  Sup.  Ct.  240,  holding  Mass.  act  1894,  chap.  522,  i  98,  Imposing 
fine  on  any  one  who  shall  act  In  trausactioD  of  Insuraace  wltb 
foreign  company  not  admitted  to  do  business  In  State,  in  valid  as  to 
broker  who  In  that  State  solicits  Insurance  from  resident  and 
transmits  order  to  New  York;  National,  etc.,  BIdg.  Assn.  v.  Braban, 
80  Mlse.  419,  4S0,  431,  432.  31  So.  842,  846,  holding  contract  undM- 
which  foreign  loan  asaoclatlon  having  no  general  agent  In  Missis- 
sippi lends  money  to  resident  stockholder  secured  by  trust  deed 
on  lands  In  this  State  Is  governed  by  Mississippi  usury  laws,  wbere 
association  had  solicitors  In  various  towns  in  State. 
165  U.  8.  593-606,  41  L.  837,  WALKEE  V.  NEW  MEXICO,  ETC., 
B.  B. 

SyL  2  (XII,  944).    Following  State  decisions  as  to  surface  waters. 

Approved  in  Hagge  v.  Kansas  City  S.  By.  Co.,  104  Fed.  392, 
holding  no  action  lies  against  railroad  for  damages  on  account  of  ol>. 
Btmctlon  of  flow  of  surface  water  by  embankments  made  for  Ita 
road  bed.    See  85  Am.  St.  Rep.  TIT.  note. 

165   n.   S.   600-024.   41   L.   844,   PAULY   T.   STATE   LOAN,   ETC., 
TRUST  CO. 

Syl.  1  (Xn,  944).  Real  owner  of  uatlonal  bank  shares  Is  sbare- 
holder. 

Approved  in  Langtry  v.  Wallace,  182  U.  S.  554,  46  L.  122G,  21 
Sup.  Ct.  885,  holding  In  action  by  national  bank  receiver  to  collect 
assessment  defendant  cannot  counterclaim  for  money  paid  for  stock 
on  account  of  fraud  wbereby  be  was  Induced  to  purchase  stock, 
affirming  9T  Fed.  867. 

Distinguished  in  Robinson  v.  Southern  NaL  Bank,  180  tJ.  S.  306, 
45  L.  540,  21  Sup.  Ct.  387.  holding  bank  not  liable  for  asseBSment 
on  shares  of  Insolvent  national  bank  wbere  It  held  shares  as 
collateral. 

Sjl.  2  (XII.  945),     Pledgee  of  bank  shares  as  shareholder. 

Approved  In  Rankin  v.  Fidelity  Trust  Co.,  189  U.  S.  249,  252,  23 
Sup.  Ct.  556,  47  L.  795.  holding  where  trust  company  loaned  money 
on  shares  of  national  bank  and  surrendered  certificates  to  bank  and 
took  out  new  ones  In  name  of  one  of  its  employees,  it  Is  not  liable 
for  comptroller's  assessment;  Tourteiot  v.  Stoltebeu,  101  Fed.  3&4, 
365.  holding  where  an  action  by  national  bank  receiver  to  recover 
aaseesmeut  from  one  who  holds  stocli  as  trustee  to  secure  debt  from 
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nctoal  owner  to  tliird  person  and  plaintiff  did  not  produce  liet  of 
stockholders,  but  only  stock  .cert  Iflcate-book,  defendant  not  estopped 
to  show  tbat  stock  was  transferred  to  him  by  pledgee;  Hurlburt  v. 
Arthur,  140  Cal.  109,  73  Pac.  737,  holding  where  from  corporation's 
books  pledgee  appears  as  stockholder,  and  there  la  nothing  to  In- 
dicate that  be  holds  otherwise  than  as  owner,  he  Is  liable  to 
creditors. 

StL  3  (XII,  945).  Real  owner  of  bank  shares  transferring  to 
evade  liability. 

Approved  In  Toui-telot  v.  Stolteben,  101  Fed.  360.  holding  where 
In  action  by  national  bank  receiver  to  recover  aBsesBment  from  one 
who  holds  stock  as  trustee  to  secure  debt  from  actual  owner  to 
third  person  and  plalntlfT  did  not  produce  list  of  stockholders  but 
only  Btock  certificate-book,  defendant  not  estopped  to  show  tbat 
stock  was  transferred  to  him  by  pledgee. 

Syl.  4  (XII,  945).    Pledgee  of  bank  shares  as  shareholder. 

Approved  In  Mattlson  v.  Dent.  176  U.  S.  S32.  44  L.  576.  20  Sup.  Ct 
423,  reaffirming  rule;  Ranktu  v.  Fidelity  Trust  Co.,  189  U.  S.  247.  23 
Sup.  Ct,  565,  47  L.  795,  holding  where  trust  company  loaned  money 
on  shares  of  national  and  surrendered  certificates  to  bank  and  took 
ont  new  ones  in  name  of  one  of  Its  employees,  It  Ib  not  liable 
for  comptroller's  assessment,  affirming  Higgins  v.  Fidelity  Ins., 
etc.,  Co..  108  Fed.  477;  Wilson  v.  Merchants'  Loan  &  T.  Co., 
183  U.  S.  128,  46  L.  115.  22  Sup.  Ct  57,  affirming  98  Fed.  691.  holding 
pledgee  of  national  bank  stock  with  power  of  attorney  to  have 
Bbares  transferred  on  books,  bo  long  as  he  holds  shares  as  security. 
Is  not  liable  to  assessment  though  he  has  caused  shares  to  be  trans- 
ferred to  third  person  under  agreement  that  they  are  still  to  be  held 
as  security;  Hayea  v.  Fidelity  Ins.,  etc.,  Co.,  105  Fed.  IBO.  holding 
pledgee  of  national  bank  shares  with  power  of  attorney  in  blank  to 
transfer  same  indorsed  thereon  is  not  liable  for  assessment  by  caus- 
ing them  to  be  transferred  on  books  of  bank  to  third  person  to  hold 
as  trustee;  Tourtelot  v.  Stolteben,  101  Fed.  367,  holding  where  in  ac- 
tion by  national  bank  receiver  to  recover  assessment  from  one  who 
holds  stock  as  tmstee  to  secure  debt  from  actual  owner  to  third 
person,  and  plaintiff  did  not  produce  list  of  stockholders,  but  only 
stock  certiflcate-book,  defendant  not  estopped  to  show  that  stock 
was  transferred  to  him  by  pledgee. 

Distinguished  In  Robinson  v.  Southern  Nat  Bank.  180  U.  8.  309, 
46  L.  642,  21  Sup.  Ct  388,  holding  national  bank  not  liable  for  as- 
sessment on  shares  of  national  bank  where  It  held  shares  as  col- 

SyL  6  (XII,  945).  Pledgee  of  national  bank  stocks'  liability  as 
shareholder. 

Distinguished  in  Sherwood  v.  Illinois  Tr.  &  Sav.  Bank,  195  111.  120, 
88  Am.  St.  Bep.  ISO,  62  N.  E.  838.  holding  one  holding  stock  In  trust 
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a  corporation's  inBolvency  where  he  appears 

leS  U.  8.  024-628.  41  L.  851,  WADH  t.  LAWDEB. 
SyL   1   (XII,  946).     State  JnrladlctlOD  over  contract  respecting 

Approved  In  Bzceliilar  Wooden  Pipe  Co.  v.  Padflc  Bridge  Co^ 
185  U.  S.  286,  46  I^.  &13.  22  Sup.  Ct  682.  holding  where  bill  la  Bled 
bj  licensee  against  patentee  and  another  party  to  wham  patentee 
haa  granted  conflicting  license  Jurisdiction  not  ousted  hy  reason 
of  answer  aU^ng  forfeiture  t>7  plaintiff  of  rights  under  license 
b;  fallare  to  comply  with  Its  conditions  whereby  license  had  been 
revoked;  Holt  v.  Indiana  Mfg.  Co.,  176  U.  8.  71,  44  L.  370,  20  Sup. 
Ct.  273,  denying  Jurisdiction  over  suit  to  enjoin  collection  of  personal 
propCTty  taxes  on  mannfactnrlng  corporation  which  owned  patent 
Hghte;  M'MuUen  v.  Bowera,  102  Fed.  496,  SCO,  denying  Jurisdic- 
tion over  snit  to  forfeit  dredges  used  outside  of  territory  speclfled 
under  contract  granting  license  to  use  and  construct  patented 
dredging  apparatus;  Kurtz  v.  Strauss,  100  Fed.  801,  denying  Federal 
Jurisdiction  over,  suit  by  patent  owners  to  compel  specific  perform- 
ance of  contract  for  Introduction  and  manufacture  of  patented 
articles  and  also  for  cancellation  of  forged  assignment  of  part  In- 
terest In  patent;  Carlctoa  v.  Bird,  94  He.  188,  47  Atl.  15S,  upholding 
State  Jurisdiction  over  action  of  debt  brought  on  covenant  to  pay 
license  fee  for  use  of  patented  lime  kiln,  though  defendant  denied 
that  apparatus  used  by  blm  was  covered  by  plalntilTs  patent. 
160  V.  S.  628-634,  41  L.  853,  NEW  YORK,  ETC.,  E.  R.  v.  NEW 
YORK. 

Syl.  1  (XII.  946).  State  commerce  regulation  In  absence  of  con- 
gressionaL 

ApprovM  In  Reld  v.  Colorado,  187  U.  S.  147.  23  Sup.  Ct.  96,  47  L. 
114.  holding  Colo,  act  of  March  21,  1885,  relating  to  Introduction 
of  Infectious  or  contagious  diseases  among  cattle  of  that  State,  re- 
lates to  matters  not  covered  by  animal  Industry  act  of  Congress  of 
May  £9.  1884;  Cleveland,  etc.,  Ry.  Co.  v.  Illinois,  IH  D.  S.  617. 
44  L,  870,  20  Sup.  Ct.  723,  holding  void  SUte  statute  requiring  all 
regular  pnsaonger  trains  to  stop  at  coucty  seats,  as  applied  to  Inter- 
state train,  where  sufficient  local  traina  provided;  Kansas  City,  etc.. 
By  V,  Board  of  B.  B.  Comrs.,  106  Fed.  358,  holding  State  cannot 
regulate  railroad  rates  between  points  within  State  where  course  of 
transportation  must  be  for  considerable  distance  outside  of  State; 
Ex  parte  Young,  36  Or.  250.  78  Am.  St  Bep.  774.  09  Pac.  708, 
upholding  Hill's  Anno.  Laws,  t  1902,  punishing  persuasion  or  at- 
tempt to  persuade  seaman  to  desert 

Syl.  2  (XIl,  946),    Police  power  not  impaired  by  commerce  power. 

See  93  Am.  St.  Kep.  84,  note. 
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Syl.  3  (XII,  MS).    Heating  railroad  cats  — Equal  protection. 

Approved  In  Aodms  t.  Insurance  Assn..  16S  Mo.  163,  67  S.  W. 
B85,  upholding  practice  of  admitting  proof  of  waiver  of  terms  of 
Insurance  policy  without  special  plea  of  waiver;  People  v.  Lochner, 
17T  N.  r.  149,  69  N.  B.  374,  upholding  labor  law  1897,  art  &  |  110, 
restricting  hours  of  labor  of  baker;  employees. 

.  YAHD- 

Syl.  2  (XII,  947).    Check  not  equitable  assignment 

Approved  in  Fortier  t.  Delgado,  122  Fed.  607,  60S,  holding  where 
superintendent  of  sugar  r^uery  kept  distinct  deposit  Id  bank  sepa- 
rate from  general  account  and  drew  checks  on  such  deposit  which 
were  paid  by  second  bank,  but  before  presentatioii  for  payment  at 
deposit  bank,  receiver  appointed  for  refinery  who  took  possession 
of  deposit  which  was  ample  to  pay  checks,  checks  were  equitable 
assignment  of  deposit;  First  Nat  Bank  v.  Selden,  120  Fed.  214, 
holding  second  uational  bank  holding  funds  of  Insolvent  bank 
against  which  latter  has  drawn  drafts  which  have  not  been  paid, 
cannot  pay  same  after  notice,  and  set  up  payment  as  defense  to 
action  by  receiver  to  recover  deposit,  irrespective  of  State  law; 
Donohoe-KeUy  Banking  Co.  v.  S.  P.  Co.,  13S  Cal.  190,  94  Am. 
St  Hep.  SS,  71  Pac.  96,  holding  garnishment  of  deposit  prevails  over 
■11  unpresented  and  unaccepted  checks  previouaiy  dmn'n  tiiere- 
npon;  Pullen  v.  Placer  County  Bank,  138  Cal-  173,  94  Am,  8t 
Bep.  34,  71  Pac.  84,  holding  bank  paying  check  given  without  con- 
sideration with  Instruction  not  to  present  until  after  death,  after 
death  of  drawer  wltb  knowledge  of  such  death,  Is  liable  for  amount 
thereof  to  drawer's  estate. 

Distinguished  In  dlesentlng  opinion  In  Pullen  v.  Placer  County 
Bank,  138  Cal.  177,  94  Am.  St  Rep.  2T.  Tl  Pac.  86,  majority  holding 
t»ank  paying  after  drawer's  death  check  given  without  consideration 
with  iDstructiona  not  to  present  till  after  death,  with  knowledge  of 
death,  is  liable  for  amount  thereof  to  drawer's  estate. 

SyL  3  (XII,  947).    Equity  —  Assignment  of  part  of  chose  In  action. 

Approved  In  Booz  v.  Philadelphia  &  L,  Transp.  Co..  124  Fed,  435, 
holding  where  complainant  chartered  steamboat  to  respondent  for 
term,  under  agreement  whereby  complainant  should  have  Hen  on 
all  property  of  charterer,  including  certain  wharf,  complainant  had 
equitable  lien  on  wharf  to  secure  him  against  default  of  charter 
under  charter  party;  Farmers'  Loan,  etc.,  Co.  v.  Peon  Plate-Glass 
Co.,  103  Fed.  152,  holding  where  mortgage  did  not  require  mortgagor 
to  keep  property  Insured  for  mortgagee's  benefit  fact  that  purchaser 
of  property  subject  to  mortgage  procured  such  Insurance  does  not 
give  mortgagee  lien  on  proceeds  of  Insurance;  Raesser  v.  Nnt.  Ex- 
change Bank,  112  Wis.  598.  88  Am.  St.  Rep.  984,  88  X.  V,:  G20. 
holding  by  payment  to  assignee  of  portion  of  fund  in  hands  of 
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depository  latter  dlecbaT^es  pro  tanto  all  obllgatloDB,  aad  aaslgoor 
has  no  rights  against  him  In  respect  thereto. 

Distinguished  In  Gorbltt  t.  Farmers'  Bank,  114  Fed.  604,  hold- 
ing Jurisdiction  of  Federal  court  over  moneys  placed  In  Its  refflstry 
pending  litigation  In  regard  thereto  not  extlngniahed  by  entry  of 
final  decree  or  order  tor  their  dlatributlon  but  continues  nntU  decree 
executed. 

Syl.  4  (XII,  947).    Rlgbts  of  receiver  of  bank. 

ApproTcd  In  Anten  v.  City  Electric  St  Ry.  Co.,  104  Fed.  400, 
reaSIrmjiig  rule;  Hutcblusoa  v.  Le  Roy.  113  Fed.  20S,  boldtng  where 
pledgee  Of  stock  rcpledged  It  to  bank  for  own  debt  and  afterward 
made  general  assignment  and  still  later  was  adjudged  bankrupt, 
and  bank  on  selling  securities  turned  over  balance  to  assignee,  who 
bad  been  notlfled  by  original  pledgor  of  bis  right  to  stock,  and 
assignee  bad  at  all  times  funds  exceeding  proceeds  of  stock,  original 
pledgor  could  recover  of  trustee  proceeds  of  stock  less  his  own  debt 
to  bankrupt 
165  U.  a.  654-675,  41  L.  865,  WALKER  v.  BROWN. 

Syl.  1  (XII,  947).    When  equltsble  lien  created. 

Approved  In  Booz  v.  Philadelphia  &  h.  Transp.  Co.,  124  Fed.  434, 
holding  where  complainant  chartered  steamer  to  respondent  Tor 
terms,  under  agreement  whereby  complalntant  was  to  have  lien  ou 
all  property  of  charterer  including  certain  wharf,  complainant  bad 
equitable  lien  on  wbarf  to  secure  bim  against  default  of  charterer 
under  charter  party;  Howard  v.  Delgado,  121  Fed.  30,  33,  holding 
where  Intervener  made  advances  to  sugar  refinery  to  enable  It  to 
carry  on  business,  under  agreement  by  which  company  agreed 
to  ship  all  its  sugar  to  intervener  who  was  to  apply  proceeds  to 
payment  of  advances,  intervener  had  preferred  Hen  on  sugar  re- 
maining In  refinery  on  account  of  scarcity  of  cars,  st  time  of  ap- 
pointment of  receivers;  In  re  Olzendam  Co.,  117  Fed.  181,  holding 
where  petitioners  agreed  with  manufacturing  company  to  make 
advances  to  company  In  consideration  of  which  they  were  to  sell 
its  products  on  commission  and  have  Hen  for  advances  on  all  goods 
for  which  Invoices  sent  them  whether  actually  shipped  or  not  they 
had  goods  packed  and  set  apart  in  warehouses,  at  time  of  appoint- 
ment of  receiver  for  company;  Farmers'  Loan,  etc.,  Co.  v.  Pena- 
Plate-Glass  Co.,  103  Fed.  151,  152,  holding  where  mortgage  did  not 
require  mortgagor  to  keep  property  insured  for  mortgagee's  benefit, 
fact  that  purchaser  of  property  subject  to  mortgage  procured  such  . 
insurance  does  not  give  mortgagee  Hen  on  proceeds  of  such  Insur- 
ance; Chattanooga  Nat  Bank  v.  Rome  Iron  Co.,  102  Fed.  75S, 
holding  Indorsement  on  back  of  notes  that  equity  of  maker  In  cer- 
tain described  property  Is  pledged  as  security  for  payment  of  notes 
Is  sufficient  to  create  equitable  Hen  In  favor  of  pledgee  upon 
pledgor's  Interest  In  the  property;  Goad  v.  Hart,  128  Cal.  200.  6Ci 
Pac.    TG2,   holding  asaigi'ment   by   an   attorney   of  specified  sum 


IzcJbyCoOgIC 


785  Notes  on  U.  S.  Beports.  168  IT.  S.  l-ISQ 

to  be  paid  out  of  first  moner  to  be  received  by  htm  upon  percentage 
tee  contracted  to  be  paid  on  value  of  property  realized  by  bis  client 
creates  equitable  Hen  on  euch  fee;  Elmore  v.  Symonds,  183  Unsa. 
826,  67  N.  E.  317,  boldlng  n-here  rents  are  pursuant  to  agreement 
turned  over  to  creditor  of  owner  of  estate  In  payment  of  debt  repre- 
eentlng'  money  used  to  increase  value  of  property,  no  lien  arises 
OD  estate  or  rents,  In  favor  of  creditor  lo  absence  of  agreement 
eltber  express  or  Implied  from  langaage  of  agreement 

DistlDgnlsbed  In  Strang  t.  Richmond,  etc.,  K.  B.  Co.,  101  Fed.  516. 
holding  contract  by  which  plaintiff  agreed  to  build  railroad  for 
def«idant,  and  was  to  receive  la  payment  bonds  of  defendant  which 
It  waa  authorised  to  Issue  or  tbeir  proceeds,  not  less  tban  a  certain 
amount,  does  not  give  plaintiff  Hen  on  bonds,  wblcb  remained  la  de- 
fendant's poBBeBBlon. 


CLXVI  UNITED  STATES. 

166  TT.  S.  1-S3.    Mot  cited. 

166  U.  S.  83-100,  41  L.  925.  BARBER  v.  PITTSBURGH,  ETC.,  RT, 

Syl.  2  (XII,  950).    Binding  effect  of  State  mlea  of  property. 

Approred  In  Land  TlUe,  etc.,  Co.  v.  M'Coacb.  127  Fed.  383,  hold- 
ing when  testator  boQueatbed  residuary  estate  la  trust,  Income  to  be 
paid  to  wife  (or  life  and  thereafter  to  be  divided  between  sur- 
viving children,  children  took  vested  Interest  In  estate  which  w&a 
subject  to  Inheritance  tax  under  revenue  act  of  1898. 

Syl.  8  (XII,  %0).    Extrinsic  evidence  to  explain  ambiguity  In  will. 

Approved  In  Baer  v.  Forbes,  48  W.  Va.  212.  36  S.  E.  366,  holding 
under  will  devising  realty  to  wife  for  life  and  at  ber  death  to  go 
to  daughter  tor  benefit  of  her  heirs,  daughter  surviving  life  tenant 
takea  property  In  fee  simple  under  will. 
166  U.  S.  110-136,  41  L.  931,  THE  CONQUEROR. 

SyL  1  (XII,  9S0).    Certiorari  to  Circuit  Court  of  Appeals. 

Approved  In  Spencer  v.  Dnplan  Silk  Co.,  191  U.  S.  532,  reaffirm- 
ing rule. 

SyL   7   (XII,  951).     Damages   for  wrongful   seizure — Probable 

Approved  m  Crnlksbank  v.  BIdweU,  176  V.  S.  82,  44  L.  381.  20 
Sup.  Ct  284,  refusing  Injunction  against  customs  collector  wbo 
refuses  to  permit  complainant  to  take  j^ossesslon  of  teas  claimed 
by  collector  to  be'  Impure  under  authority  of  act  of  March  2,  1897, 
which  act  complainant  claims  1>  void. 
Vol  III  — 50 
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S7L  9  <XII,  951).  Damages  tor  detention  ot  resseL 
Approved  Is  The  William  H.  Bailey,  103  Fed.  79B,  boldfng  book 
entries  to  sbow  earnings  ot  vessel  prior  to  collision  are  not  ad- 
missible because  not  authenticated  as  original  entries;  The  Provi- 
dence, 08  Fed.  136,  holding  fact  that  there  ts  no  means  by  which 
to  determine  charter  value  of  vessel  lojured  by  collision,  or  that 
OWDBT  has  anotlier  veseel  by  which  she  Is  at  once  replaced,  does 
not  prevent  allowance  of  damages  on  basis  of  average  earnings 
where  she  would  have  been  engaged  in  regular  trips. 

8yl.  10  (XII,  851).    Shipping  —  Evidence  of  damages  for  vessel's 
detention. 

Approved  In  Flak  v.  City  ot  New  Tork,  119  Fed.  266,  holding 
demurrage  not  recoverable  for  time  required  to  make  repairs  on 
pleasure  yacht,  made  necessary  by  collision,  where  no  actual  pe- 
cuniary loss  Is  Bhown^ 
Syl.  11  <XII,  951).  Expert  evidence  to  prove  damages. 
Approved  In  Lafayette  Bridge  Co.  v.  Olsen,  lOS  Fed.  310,  holding 
In  action  for  death  of  servant  caused  by  alleged  defect  In  plank, 
Jurj-  not  restricted  to  opinions  of  experts  but  may  use  own 
esperlence  and  knowledge  of  lumber  In  connection  with  Inspection 
of  exhibit;  Laflin  v.  Shackelford,  98  Fed.  374,  holding  expert  eri- 
dence  is  admissible  In  action  for  vslue  oZ  attorney's  service;  Kings- 
bury V.  Joseph,  &i  Mo.  App.  305,  OS  B.  W.  95,  holding  triers  Of  facts 
not  bound  by  testimony  of  experts  as  to  their  opinions  of  value; 
Ladd  V.  WItte,  116  Wis.  42,  92  N.  W.  368,  applying  rule  In  action 
by  physician  tor  value  of  services. 

Syl.  13  (XII,  951).     Conclusiveness  of  commission's  findings  on 
admiralty  appeal. 

Approved  In  In  re  Scott,  99  Fed.  407,  holding  bankruptcy  receiver 
Is  entitled  to  allowance  out  of  estate  for  personal  services  lu  pres- 
ervation of  property  of  bankrupt 
100  U.  S.  136-138.    Not  cited. 

166  D.  S.  138-142,  41  L.  949,  ALLEN  v.  GEORGIA, 
Syi.  2  (XII,  951).  Review  of  State  decision  denying  dne  process- 
Approved  In  Gliddeu  v.  Harrington,  189  D.  S.  259,  23  Sup.  Ct.  576, 
47  L.  801,  upholding  Massachusetts  statute  providing  for  assess- 
ment of  personal  property  taxes  to  true  owner,  and  providing  for 
notice  by  posting  before  making  assessment,  and  making  assrss- 
ment  conclusive  if  owner  fall  to  make  return;  Gallup  v.  Schmidt, 
183  U.  S.  307,  46  L.  213,  22  Sup.  Ct.  1G4,  denying  Jurisdiction  to 
I'evlew  method  of  assessing  State  taxes  where  It  was  approved  by 
State  courts;  Hawkins  v.  Roberts,  122  Ala.  149,  27  So.  332,  holdlni; 
abolishment  by  legislature  of  office  created  by  It,  which  necessarily 
results  In  depriving  Incumbent  of  such  office,  is  not  taking  of  prop- 
erty without  due  process.    See  94  Am.  St.  Eep.  621,  note. 
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166  V.  S.  143-150,  41  L.  951,  GRAND  LODGE  v.  NEW  ORLEANS. 

Syl.  1  <XII,  9S2).    ConBlderatlon  for  tax  exemption. 

Approved  In  StanlslauB  Co.  t.  San  Joaquin,  etc.,  Co.,  192  U.  8. 
209,  24  Sup.  Ct  244,  holding  Cat.  water  act  of  1862,  providing 
tbat  sapervlBora  abould  regulate  water  rates  but  could  not  reduce 
tbem  below  certain  rate.  Is  not  contract  with  water  companies; 
Wisconsin  &  M.  R7.  Co.  v.  Powers,  191  D.  8.  365,  boldlng  provision 
In  general  tax  taw  that  railroads  thereafter  building  and  operating 
road  north  of  certain  parallel  shall  be  exempt  from  tax  for  ten  years, 
unless  gross  earnings  exceed  certalo  sum.  Is  not  contract;  Miller  r. 
Hajceman,  114  Iowa,  19S,  86  N.  W.  282,  boldlng  exemption  In  stat- 
nte  providing  that  In  cities  of  certain  classes,  whenever  property  is 
assessed  for  street  improvements  It  Is  thereby  exempt  from  general 
road  tax,  was  not  preserved  by  Code  1S8T,  }  51;  St  Anna's  Asylum 
T.  Parker,  lOB  La.  599,  33  So.  616,  holding  tax  exemption  contained 
in  diarter  granted  under  Constitution  of  1S45  was  validly  granted 
In  statute  under  nsual  title  to  incorporate  an  asylum;  Female 
Orphan  Soc.  v.  Board  of  Assessors,  109  La.  641,  33  So.  593,  holding 
tax  exemption  granted  to  charitable  organization  by  leglslattve 
euactmeat  Is  repealed  by  Constitution  of  1879,  In  so  far  as  relates 
to  property  leased  ont  for  revenue  purposes;  State  v.  Board  of  As- 
sessors, 52  La.  Ann.  234,  2G  So.  S7T,  determiniog  taxability  of  or- 
phan asylum. 

IGC  D.  S.  150-170,  41  L.  953,  HENDERSON  BRIDGE  CO.  T,  KEN- 
TUCKY. 

SyL  1  (XII.  952).    Taxation  of  State  bridge  franchise. 

Approved  In  Lonisville  Tobacco  WorebouHe  Co.  v.  Commonwealth, 
106  Ky.  167,  49  S.  W.  1070,  holding  private  trading  corporation 
need  not  make  report  to  auditor  as  basis  for  ascertnlnment  of  and 
tax  upon  Its  frauclilse;  Louisville,  etc.,  Co.  v.  Commonwealth.  104 
Ky.  73(1,  47  S.  W.  879,  upholding  Ky.  Stat,  H  4077.  4078,  requir- 
ing corporations  exercising  special  privileges  to  make  statement 
to  auditor  containing  Information  from  which  franchise  may  be 
.tpsessed;  Citizens'  St  R.  R.  v.  Common  Council,  125  Mich.  692 
(see  85  N.  W.  103),  determining  method  of  taxing  street  rallwaj's; 
Itldpatb  v.  Spokane  County,  23  Wash.  439.  63  Pac.  262.  holding  all 
property  of  domestic  corporations,  being  assessable  Tor  taxation 
as  property  of  corporation  Itself,  shares  held  by  Individuals  cannot 
t>e  assessed  against  tbem  personally. 

Syl.  2  (XII,  052).  Commerce  —  Tax  on  interstate  bridge  fran- 
chise. 

Approved  In  Louisville  &  N.  H.  B.  Co.  v.  Kentucky,  183  U.  S. 
510,  46  L.  305,  22  Sup.  Ct  102,  holding  Ky.  Const,  i  218.  providing 
for  penalty  for  charging  more  for  sboi-t  than  for  long  haul  does  not 
contravene  commerce  power;  Louisville,  etc..  Ferry  Co.  v.  Com- 
inlssiouers  of  Kentucky.  108  Ky.  725,  57  S.  W.  02B,  holding  fact 
tliat  Kentucky  ferry  company,  domiciled  In  Kentucky,  Is  engaged  In 
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Interstate  commerce  does  not  deprive  Kentncky  of  right  to  tax  its 
fraochlse;  dtseentlnf;  opfnloo  in  IiOuiBvllIe  &  N.  R.  R.  Go.  t.  Enbank, 
1S4  U.  S.  48.  46  L.  42S,  22  Sup.  CL  285,  majority  holding  Ky.  Const. 
i  218,  prohibiting  charging  of  more  for  short  than  for  long  haul. 
Is  void  In  so  far  as  it  affects  interstate  commerce.  See  90  Am. 
St.  Rep.  254,  note. 
166  D.  S.  171-183,  41  h.  960,  ADAMS  EXPRESS  CO.  t.  KBNTtlCKY. 

Syl.  1  (XII,  963).  Proportionate  taxation  of  Intangible  corporate 
property. 

Approved  in  Coulter  t.  Weir,  127  Fed.  907,  upholding  Ey.  Stat 
1908,  t  4077  et  seq.,  imposing  alleged  franchise  tax  on  corpwa- 
tlons  which  In  effect  is  but  tax  on  Intangible  property  of  coTixtn,- 
tlon;  Bonk  of  California  v.  San  Francisco,  142  CaL  2S3,  75  Pac. 
835,  upholding  aBseesitient  of  banking  corporation  by  dedncdng 
tangible  property  of  corporation  from  market  valae  of  Its  shares 
and  taking  fraction  over  25  per  cent,  of  difference  as  valne  of 
franchise;  In  re  Union  Tank  Line  Co.,  201  111.  350,  68  N.  E.  G06, 
holding  cars  of  torelga  tank  corporation  having  principal  office  In 
another  State  which  are  merely  In  transit  in  Illinois  for  purpose  of 
bringing  merchandise  from  another  State  are  not  taxable  by 
Illinois;  Louisville  Tobacco  Warehouse  Co.  v.  Commonwealth,  106 
Ky.  1G8,  49  S.  W,  1070,  holding  private  trading  corporatJoD  neea 
not  make  report  to  auditor  as  basis  for  ascertainment  of  and  tax 
upon  tta  franchise;  Citizens'  St  Ry.  v.  Common  Council,  125  Ulch. 
692  (see  85  N.  W.  103),  determining  method  of  taxing  street  rail- 
roads; RIdpath  v.  Spokane  County,  23  Wash.  439,  63  Pac.  262, 
holding  ail  property  of  domestic  corporations,  being  aaaesBable  tw 
taxation  as  property  of  corporation  itself,  shares  held  by  Individuals 
cannot  be  assessed  against  them  personally. 

Distinguished  in  Western  Onion  Tel.  Co.  v.  Missouri  ex  reL 
Gottlier,  190  D.  S.  425,  23  Snp.  Ct.  734,  47  L.  1121,  upholding  State 
tax  on  property  within  State  belonging  to  foreign  telegraph  com- 
pany, value  of  which  determined  by  regarding  it  as  part  of  system 
operated  in  other  States. 

166   U.   S.   185-225,   41   L.  965,   ADAMS   EXPRESS   CO.   r.   OHIO 
STATE  AUDITOR. 

Syl.  4  (XII,  953),     Taxation  of  Intangible  property. 

Approved  In  Citizens'  Street  Ry.  T.  Common  Council,  1%  Hich. 
GDI.  85  N.  W.  102,  determining  method  of  taxing  street  railroads; 
Riapath  V.  Spokane  County,  23  Wash.  43&.  63  Pac.  262,  holding  all 
property  of  domestic  corporations,  being  assessable  for  taxation 
as  property  of  corporation  itself,  shares  held  by  indlTldnals  caimot 
be  assessed  against  them  personally. 

Syl.  6  (XII.  053).    Value  for  tax  purposes. 

Approved  In  State  r.  Holllday,  61  Ohio  St  3T9,  56  N.  B.  123, 
determining  taxing  value  of  patented  article  which,  when  manu- 
factured, la  not  sold  but  merely  leased. 
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SyL  7  (XII,  954).    Taxation  of  good  wlU. 

Dlatlnguisbed  Id  Hart  v.  Smith.  IGS  Ind.  ISl,  64  N.  E.  8G4,  hold- 
IhK  good  will  of  newspaper  conducted  by  partnership  cannot  be 
assessed  aa  tax  on  property  as  a  nnlt. 

Sfl.  8  (XII,  954).    Tax  sltns  of  corporation's  property. 

Approved  In  Western  Union  Tel.  Co.  r.  Missouri,  190  D.  8. 
425,  47  L.  1121,  23  Sup.  Ct  734,  upholding  State  tax  on  propertF 
within  State  belonging  to  foreign  telegraph  company,  value  of 
wblcb  was  determined  by  regarding  It  aa  part  of  system  operated  In 
other  States;  Bldmau  v.  Uartines,  184  U.  8.  582.  46  L.  701.  22  Sup. 
Ct  S17,  holding  war  revenue  act  of  1898,  Imposing  tax  on  legacies, 
does  not  apply  to  IntaDglble  property  In  this  country  of  nonresident 
alien  whose  property  passed  to  nonresident  alien  son;  Union  Refrig- 
erator Transit  Co.  v.  Lynch.  177  U.  8.  162,  44  L.  710,  20  Sup.  OL 
032.  holding  cars  Of  Union  Refrigerator  Transit  Comp&ny,  a  K&l- 
tucky  corporation  engaged  tn  furnishing  cars  to  shippers,  and  wblcb 
were  employed  tn  Utah  are  there  subject  to  State  taxation;  Coulter 
V.  Weir,  127  Fed.  910,  holding  where  express  company  accummu- 
lated  surplus  which  it  separated  from  Its  bnslness  and  Invested  In 
bonds  which  It  transferred  to  New  Sork  truBt  company,  and  tben  la- 
sued  to  stockholders  a  distributive  share  thereof  Its  own  bonds  pay- 
able only  out  of  securities  so  deposited,  bonds  transferred  to  trust 
company  not  taxable  In  Kentucky;  Armour  Packing  Oo.  v.  Aagnsta, 
118  Ga.  555,  46  S.  E.  425,  holding  notes,  accounts  and  other  choses 
In  action  In  hands  of  agent  of  nonresident  corporation  doing  busi- 
ness In  municipality  in  this  State  and  wblcb  were  received  in 
due  course  of  business  are  taxable  by  municipality. 

Syl.  19  (XII,  954).    Taxation  of  corporate  franchise  to  do. 

Approved  In  London,  etc.,  San  Francisco  Bank  v.  Block,  117  Fed. 
905,  holding  under  California  Constitution  and  Political  Code,  fran- 
chise  of  foreign   bank    engaged   In  business  in  California   to  do 
business  In  tbat  State  was  taxable. 
166  U.  8.  220-263,  41  L.  979,  CHICAGO,  ETC..  E.  R.  T.  CHICAGO. 

Syl.  1  (XII,  954).    Courts  —  Setting  np  Federal  right 

Approved  in  Missouri,  K.  &  T.  R.  B.  Co.  v.  Elliott,  184  V.  S.  634, 

46  L.  676.  22  Sup.  Ct  448,  holding  Federal  qnentlon  properly  raised 
where  State  court  on  rehearing  decided  that  qnestlon  raised  was 
nonfederal  In  character. 

Syl.  2  (XIJ,  954).    Fonrteentb  Amendment  applies  to  all  govern- 
mental branches. 
Approved  in  James  v.  Bowman,  190  U.  8.  188,  23  Sop.  Ct  679, 

47  L.  982,  construing  Rev.  Stat,  f  5507,  punishing  bribery  of  in- 
dividuals to  whom  Fifteenth  Amendment  guarantees  right  of  suf- 
frage; Karen  v.  United  States,  121  Fed.  256.  257,  holding  Rev.  Stat.. 
i  5508,  pnnlsbing  conspiracy  to  Injure  or  intimidate  citizen  fn  free 
enjoyment  of  constitutional  rights,  wilt  not  sustain  indictment  for 
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preventlDg  citizen  from  voting  at  State  election  on  account  of  race 
or  color;  Riverside  &  A.  Rj.  Go.  v.  Riverside,  118  Fed.  741,  holding 
repudiation  by  city  and  its  refusal  to  perform  a  contract  by  eierclee 
of  powers  conferred  upon  It  by  State  constitutes  deprivation  of 
property  without  due  process,  though  city  made  contract  In  quasi- 
private  or  bnelDess  capacity;  HuntlnKton  v.  City  of  New  Tort, 
118  Fed.  686,  holding  action  of  rapid  transit  commissioners  In 
locating  tunnel  outside  of  limits  of  location  shown  by  general 
plan  is  not  act  of  State  for  purpose  of  conferring  Jurisdiction 
on  Federal  court  to  grant  injunction  on  ground  that  it  deprived 
abutting  owner  of  propertr  without  due  process;  State  v.  New,  130 
N.  C.  T37,  41  S.  E.  1036,  holding  where  person  obstructs  overseer  in 
cutting  ditch  across  his  land  he  is  not  guilty  of  obstructing  Justice, 
as  there  is  no  law  for  taking  private  property  for  this  purpose; 
dlBsenUng  opinion  in  The  Robert  W.  Farsons,  191  U.  S.  45,  majority 
upholding  enforcement  of  liens  in  rem  for  repairs  made  in  New 
Yorfc  port  of  Erie  canal-boat;  dissenting  opinion  in  Taylor  v.  Beck- 
ham (No.  1),  178  D.  B.  800,  005,  44  L.  1200,  1211,  20  Sup.  CL  1016, 
majority  denying  Jurisdiction  to  review  State  decision  denying  Juris- 
diction to  review  gubernatorial  election  contest  which  had  been 
decided  by  tribunal  to  which  it  was  exclusively  committed  by  State 
laws;  dissenting  opinion  in  Pickens  v.  Coal  Riv.  Boom,  etc.,  Co.,  51 
W.  Va.  456,  90  Am.  St  Rep.  828,  41  S.  E.  404.  msjority  holding  one 
erecting  log  boom  not  liable  for  damage  occasioned  thereby  to  others 
using  banks  or  bed  of  stream  for  milling  purposes;  dissenting 
opinion  In  Hartigan  v.  Board  of  Regents,  49  W.  Va.  58,  38  3.  B.  717, 
majority  holding  prohibition  does  not  lie  to  prevent  university 
regents  from  executing  resolution  removing  a  professor.  See  90  Am. 
St.  Rep.  828,  note. 

Syl.  3  (XII,  955).  Substance  of  procedure  detennlnes  due 
process. 

Approved  in  San  Diego  Land,  etc.,  Co.  v.  Jasper,  110  Fed.  T13. 
construing  Cal.  act  March  2,  1885,  malting  It  duty  of  supervisors 
to  Us  rates  to  be  charged  by  water  companies,  and  fixing  basis  of 
rates  at  value  of  plant;  Indiana  Gas  Co.  v.  State,  158  Ind.  522. 
ti3  N.  E.  222,  holding  town  ordinance  authorizing  gas  compauy  to 
charge  certain  monthly  rates  or  certain  aum  per  1,(KX}  cubic  feet  lo 
any  consumer  does  not  authorize  company  to  exact  meter  rate 
from  one  consumer  if  rate  is  substantially  higher  than  flat  rate 
charged  other  consumers;  Appleton  v.  Newton,  178  Mass.  281,  50 
N.  E.  MM,  holding  Stat.  1872,  chap.  344,  as  amended  in  1899.  au- 
thorizing city  to  acquire  land  for  water-works  net  invalid  in  fail- 
ing to  require  personal  notice  to  landowner;  Andrus  v.  Insurance 
'^ssn.,  168  Mo.  164,  6T  S.  W.  585,  upholding  practice  of  admitting 
proof  of  waiver  of  terms  of  insurance  policy  without  special  plea 
of  waiver;  Barber  Asphalt  Pav.  Co.  v.  French,  158  Mo.  542,  53  S.  W. 
038,  upholding  assessment  for  street  work  according  to  frontage; 
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Dargan  v.  Carolina  Central  E.  E,  Co.,  181  N.  C.  629.  42  8.  E.  981. 
holding  where  railroad  charter  provides  that  action  for  damagea  Tor 
land  taken  for  rigbt  of  way  shall  be  brought  within  I'wo  years 
From  cotnpletloD  of  road,  busband  against  whom  statute  bad  run. 
by  conveying  land  to  wife,  does  not  give  ber  a  cause  of  action; 
PhiUlps  V.  PoaUl  Tel.  Co.,  130  N.  C.  521.  622,  41  S.  E.  1024,  1024.  89 
Am.  SL  Rep.  870,  holding  telegraph  -company  acquiring  right  of  way 
for  Its  poles  from  railroad  company  along  railway  right  of  way  must 
compensate  landowner;  Painter  v.  fit  Clair,  98  Va.  88,  34  S.  E.  990, 
upholding  Acts  1897-1898,  p.  97,  enacting  special  road  law  for 
Pulaakl  county;  Klnkade  v.  Wintberop,  29  Wash.  18,  68  Pac.  401, 
upholding  Sess.  Laws  1889-1890,  p.  671,  relating  to  organization 
of  irrigation  dletricta,  and  providing  for  testing  legality  of  proceed- 
ings for  sale  of  bonds  by  institution  of  special  proceedings  by  di- 
rectors of  Irrigation  district  without  requirement  of  personal  service 
on  property-owners  affected;  dissenting  opinion  in  Jones  v.  Com- 
mlsaloncra  of  Franklin  Co.,  130  N.  C.  469,  42  S.  E.  ISO,  majority 
bolding  under  Acts  1899,  chap.  581,  providing  for  assessment  of  dam- 
ages for  road  purpoaoa,  petition  to  county  commissioners,  and  not 
action  in  Superior  Court,  Is  proper  procedure. 

Distinguished  in  Kansas  City  v.  Bacon,  157  Mo.  467,  46S,  57  8.  W. 
lOlD,  upholding  instruction  that  In  estimating  benefits  that  may 
accrue  to  city  and  to  public  generally  or  to  any  property  in  benefit 
district  by  reason  of  proposed  improvement.  Jury  may  consider  only 
snch  benefits  aa  are  direct,  certain  and  proximate. 

Syl.  4  (XII.  955).    Due  process  —  State  Judgment  taking  property. 

Approved  In  Maxwell  v.  Dow,  176  V.  S.  604.  614,  44  L.  606,  610, 
20  Sup.  Ot  457,  upholding  conviction  Cor  felony  under  Utah  statute 
providing  for  trial  by  Injury  composed  of  less  than  twelve;  City 
CouncU  of  Montgomery  v.  Birdsong.  126  Ala.  650,  28  So.  526,  uphold- 
ing Charter  provision  providing  for  assessment  for  street  work  of 
abutting  property  at  not  more  than  one-fourth  of  cost  oC  improve- 
ments; Barber  Asphalt  Pav.  Co.  v.  French.  158  Mo.  548,  58  S.  W.  937, 
upholding  assessment  for  street  pavement  according  to  frontage. 

Distinguished  in  United  States  v.  Certain  Lands,  112  Fed.  626, 
bolding  where  lots  in  certain  tracts  were  conveyed  by  deeds  con- 
taining conditions  prohibiting  use  for  certain  purposes,  and  pro- 
viding for  enforcement  of  condition  by  any  otber  lotowner,  fact 
that  on  condemnation  of  certain  lots  by  government  for  fottlflca- 
tlons  It  might  use  lots  for  prohibited  purposes  does  not  entitle 
other  lotowners  to  compensation. 

8yL  S  (XII,  955).    Seventh  Amendment  applies  to  error  to  State 

Approved  In  Maxwell  v.  Dow,  176  U.  8.  588,  44  L.  603,  20  Sup. 
Ct.  455,  upholding  conviction  for  felony  under  Utah  statute  provid- 
ing for  trial  by  Jury  composed  of  less  than  twelve. 
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S7L  6  (XII,  965).    Review  of  Jury's  fltidlng  oo  error  to  State  court 

Approved  In  Western  Union  Tel.  Co.  T.  Call  Publishing  Co.,  181 
U.  S.  103,  45  L.  771,  21  Sup.  Ct  S6B,  reaffirming  mle:  Tennessee,  etc., 
B.  R.  Co.  T.  Campbell,  109  Tenn.  672,  73  S.  W.  116,  balding  wliether 
railroad  has  charter  right  to  maintain  coDdemsatlon  proceedings  and 
acquire  tberenader  certain  route  Is  prellmlnarr  question  for  court; 
Rlcbmond  v.  Henderson,  48  W.  Ya.  403,  37  S.  B.  659.  bolding  appeal 
and  not  cerdorarl  lies  from  Judgment  of  Justice  of  peace  rendo'ed 
upon  verdict  of  Jury. 

S7I.  8  (XII,  9R6).    Damages  when  street  opened  across  track. 

Approved  In  Postal  TeL  Cable  Co.  v.  Oregon  Short  Line  R.  B.  Co., 
114  Fed.  792,  holding  where  construction  of  telegrapb  line  over 
right  of  way  of  railroad  will  not  appreciably  diminish  value  of 
use  o^  aucb  tight  of  way  for  railroad  purposes,  telegraph  company 
need  only  pay  nominal  damages  on  condemnation  of  right  of  way 
for  Its  Hue;  Postal  Tel.  Cable  Co.  v.  Oregon  Short  Line  R.  R.  Co., 
101  Fed.  626,  holding  compeneatlou  'which  telegraph  company  Is 
required  to  pay  for  right  to  construct  and  maintain  Its  line  upon 
right  of  way  of  railroad  Is  amount  of  decreased  value  of  ose  for  such 
right  of  way  for  railroad  purposea;  Postal  Tel.,  etc.,  Co.  v.  Chicago, 
etc.,  B.  R.  Co.,  30  Ind.  App.  662,  66  N.  E.  922,  holding  telegraph  com- 
pany chartered  by  State  may  condemn  right  of  way  for  its  lines  over 
railroad's  right  of  way;  Cleveland,  etc.,  Ry.  v.  Ohio  Postal  Tel.  Co.. 
68  Ohio  St  322,  324,  67  N.  E.  804,  holding  measure  of  compensation 
to  railroad  where  telegraph  company  seeks  to  condemn  right  Ol  way 
for  Its  polea  is  amount  of  decrease  In  value  of  use  of  right  of  way 
for  railroad  purposes,  which  will  result  from  easement  appropriated 
and  used  by  telegraph  company;  Postal  Tel.  Cable  Co.  v.  O.  8.  L. 
Ry.,  23  Utah,  487,  48S.  00  Am.  SL  Rep.  715,  65  Pac.  740,  applying 
rule  where  telegraph  company  condemns  railroad's  right  of  way 
tor  Its  lines. 

Syl.  10  (XII,  95S).    Compensstlon  —  Streets  opened  across  tracks. 

Approved  In  United  States  v.  Certain  Lands,  112  Fed.  626,  holding 
where  lots  In  certain  tract  were  conveyed  by  deeds  containing  con- 
ditions prohibiting  use  for  certain  puritoaes,  snd  providing  for 
enforcement  of  condition  by  any  other  lotowner,  fact  that  on  con- 
demnation of  certain  lots  by  government  for  rortlQcutions  It  might 
use  lots  tor  prohibited  purposes  does  not  entitle  other  lotowners 
to  compensation. 

SyL  12  (XII,  966).     Railroad  charter  subject  to  police  power. 

Approved  In  Moore  v.  New  Orleans  Water- Works  Co.,  114  Fed.  382. 
holding  New  Orleans  drainage  commission  cannot  require  removal 
of  water  mains  and  pipes  without  previously  compensating  water 
company;  Chicago  v.  Jackson,  196  111.  502,  S3  N.  B.  1016,  holding  dty 
may  require  railroad  to  elevate  tracks  so  as  to  avoid  grade  crosslDg 
on  street. 


IzcJbyCoOgIC 


-f93  Notes  on  U.  S.  Reports.         166  U.  8.  263-276 

Dlatlnguished  In  Cblcago,  etc,  R.  R.  t.  Chappell,  124  Hlch.  74, 
82  N.  W.  800,  holding  Comp.  Laws  1897,  |  4334,  rdating  to  rannlog 
of  drains  across  railroad  rlgbt  ot  way,  void,  In  bo  far  as  It  at- 
tempts to  compel  railroad  to  make  and  maintain  necessaiy  culvert 
In  Its  road  bed,  without. compensation,  for  benefit  of  those  to  wham 
drain  Is  t>eneflt 
166  U.  S.  263-268.  41  L.  B04,  IN  RB  POTIS. 

StL  1  <XII,  956).    Rehearing  after  reversal  —  Mandate^    ' 

Approved  In  The  Paqnete  Habana,  180  U.  S.  465,  23  Sup.  Ot  B94. 
47  L.  904.  holding  where  United  States  prays  decree  of  forfeiture  ot 
captured  veBBels  and  court  finds  vessels  not  liable  to  capture,  decree 
for  damages  should  be  entered  agalnat  United  States  and  not 
against  captora;  Ex  parte  The  Union  Steamboat  Co.,  178  U.  S.  319, 
44  L.  1085,  20  Sup.  Ct  905,  holding  where  Supreme  Court  In  col- 
lision case  directed  decree  dividing  damages  as  between  two  ves- 
sels and  allowing  to  owners  of  cargo  of  one  vessel  full  recovery 
against  other  vessel,  and  lower  court  refused  to  allow  latter  vessel 
to  recoup  against  other  one-half  damages  to  cargo,  remedy  Is  by 
appeal  and  not  by  mandamus;  Continental  Trust  Co.  v.  Toledo,  etc., 
Ry.  Co.,  99  Fed.  175,  holding  after  Clrcnlt  Court  of  Appeals  bas 
affirmed  decree  of  Circuit  Court  on  appeal  and  has  Issued  its  man- 
date. Circuit  Court  cannot  entertain  petition  to  modify  or  expunge 
such  decree. 

ByL  2  (XII,  957).    New  trial  after  appellate  decision  on  m^ts. 

Approved  In  Ex  parte  Puller,  182  U.  S.  5G8,  45  L.  1234,  21  Sup. 
Ct.  873,  holding  United  States  court  In  Indian  Territory  could,  upon 
newly  discovered  evidence,  grant  new  trial  after  final  dectslou  at 
law;  dissenting  opinion  In  Hehb  v.  County  Court.  49  W.  Va.  735,  37 
S.  E.  679,  majority  holding  court  cannot  Stay  party  In  bis  pro- 
ceedings by  motion  or  appeal  where  object  la  to  rid  himself  of  an 
alleged  contempt  or  show  that  order  wblcb  be  did  not  obey  was 
erroneous;  Murphy  v.  Utter,  186  U.  8.  99,  46  L.  1074,  22  Sup.  Ct 
777.  arguendo. 
ICO  U.  S.  289-27G.  41  L.  996,  GIBSON  v.  UNITED  STATES. 

SyL  1  (XII,  957).  Improvement  of  navigable  waters  —  Depriva- 
tion of  property. 

Approved  in  United  States  v.  Certain  Lands,  112  Fed.  623,  627, 
holding  where  lots  in  certain  tracts  were  conveyed  by  deeds  con- 
taining conditions  prohibiting  tbelr  use  for  cerliiln  purposes,  and 
providing  for  enforcement  of  conditions  by  other  lotowners,  and 
some  lots  were  condemned  by  government  for  fort,  possibility  that 
government  might  make  prohibited  use  does  not  give  other  lot- 
owners  right  to  compensation;  King  v.  City  of  St  Louis,  98  Fed.  643, 
upholding  Federal  Jurisdiction  over  action  Involving  right  to  ac- 
cretions along  river  front  by  landowners  whose  title  U  derived 
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tlirougb  patents  Issued  pursu&Dt  to  congressional  act.  In  wbtcb  lands 
are  described  as  "  lying  on  west  bank  of  Mississippi  river." 

Sfl.  2  (XII,  957).  Damages  to  riparian  owner  — IiDprovement  of 
navigation. 

Approved  In  Bedford  v.  United  States,  192  U.  S.  224,  24  Sap.  Gt 
240,  boldlng  damages  to  land  by  flooding  as  result  of  revetnmnts 
erected  by  government  along  Mississippi  to  prevent  erosion  are  not 
taking  of  lands  flooded  within  flftb  amendment;  Scranton  v. 
Wbeeler.  179  U.  8.  155,  45  L.  134,  21  Sup.  Ct.  54,  boldlng  riparian 
owner  wliose  access  to  navigable  water  Is  permanently  destroyed 
by  government  pier  erected  on  submerged  lands  In  front  of  his 
upland  not  entitled  to  compensation;  Salllotte  v.  King  Bridge  Co„ 
122  Fed.  382,  383,  boldlng  riparian  owner  cannot  recover  compeo- 
satlon  for  damage  to  land  from  erection  of  lawful  bridge  over 
navigable  stream;  Rlcbardson  v.  United  States,  100  Fed.  T17,  hold- 
ing grantee  of  submerged  oyster  lands  from  State  not  entitled  to 
compensation  from  government  for  Injury  thereto  resulting  from 
dredging  to  deepen  channel;  Brand  v,  Multnomah  County,  38  Or. 
103,  62  Pac.  210,  84  Am.  St.  Eep.  783,  holding  occupation  of  street 
by  elevated  roadway  or  bridge  approach  entirely  filling  such  street 
and  preventing  access  to  abutting  lots  Is  not  "  taking  "  of  such  lots 
where  structure  la  authorized  as  part  of  street;  dissenting  opinion  lo 
United  Stotes  t.  Lynah,  1S8  U.  8.  484,  23  Sup.  Ct  362,  47  L.  554, 
majority  holding  owner  of  rice  plantation  rendered  absolutely  worth- 
less by  overflow  caused  by  darning  of  rtvec  under  authority  of  Con- 
gress is  entitled  to  compensation. 

Distinguished  In  United  States  v.  Lynah,  188  U.  S.  473,  28  Sop. 
Ct.  3^8,  47  L.  549,  holding  owner  of  rice  plantation  r^dered  abso- 
lutely worthless  by  overflow  caused  by  damlng  of  river  under  in- 
tbority  of  Congress  la  entitled  to  compensotlon;  dissenting  opInloD 
In  Scranton  v.  Wheeler,  179  U.  S.  181.  45  L.  144,  21  Sup.  Ct.  64,  ma- 
jority holding  riparian  owner,  whose  access  to  navigable  water  la 
permnnently  destroyed  by  government  pier  erected  on  submerged 
lands  in  front  of  hia  upland,  not  entitled  to  compensattoo. 

ICO  U.  S.  276-280,  41  L.  1002,  NELSON  v.  FLINT. 

IXII,  957).     Miscellaneous. 

Cited  In  O'Connell  v.  Mason,  127  Fed.  437,  dismissing  cause  bt- 
cause  It  Is  frivolous. 

lue   U.   S.   280-290.  41   L.   1004,   PANAMA   R.   R.   CO.  T.   NAPIEB 
SHIPPING  CO. 

S}-l.  4  (XII.  958).    Admiralty  —  Torts  between  foreigners. 

Approved  in  The  Troop,  128  Fed.  862,  affirming  118  Fed.  772. 
upholding  admiralty  Jurisdiction  over  suit  by  seaman  against  for- 
eign ship  to  recover  damages  for  gross  negligence  of  master  in 
falling  to  give  libelant  proper  medical  treatment 
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166  D.  S.  290-574,  41  L.  1007,  UNITED  STATES  t.  TRANS- 
MISSOURI  FREIGHT  ASSN. 

Syl.  2  (XII,  058).  Appeal  —  Affldavlta  to  show  larlsdictlonal 
amouDt. 

Approved  In  RoblDson  t.  Suburban  Brick  Co.,  127  Fed.  800,  re- 
nfflrming  rule;  Hanoab  v.  Bank,  53  W.  Ya.  83,  44  S.  H.  152,  holdlag 
affidavits  may  be  filed  In  Supreme  Court  to  aliow  value  g'lvlng  Juris- 
diction, wheu  form  of  procedure  in  trial  court  does  not  require  tbat 
record  or  evidence  sbow  value  of  property  in  controversy. 

Syl.  3  (XII,  958).    Act  1890  — Contracts  In  restraint  of  trade. 

Approved  Id  United  States  v.  Nortbera  Securities  Co.,  120  Fed. 
725,  T27,  bolding  contract  bj  which  majority  of  stock  of  two  com- 
panies owning  parallel  Interstate  railroads  is  transferred  to  cor- 
poration organized  for  purpose  of  bolding  and  voting  same  and 
receiving  dividends  and  dividing  same  pro  rata  among  stockholders 
of  two  companies  violates  anti-trust  act;  Brown  v.  Jacobs'  Phar- 
macy Co.,  115  Ga.  443.  90  Am.  St.  Rep.  140,  41  S.  E.  559,  bolding 
combination  of  mercbants  to  compel  another  to  sell  goods  at  prices 
fixed  by  It,  or  on  bis  refusal  to  do  so  to  prevent  those  of  wbom  Its 
members  are  purchasing  customers  from  selling  goods  to  blm.  Is 
void,  and  members  may  be  enjoined  from  carrying  out  scheme; 
National  Lead  Co.  v.  Grote  Paint  Store  Co.,  80  Mo.  App.  267,  con- 
struing agreement  as  in  violation  of  anti-trust  act  of  1891;  State  v. 
Hulgin.  110  Wis.  253,  85  N.  W.  1003,  holding  agreement  between 
Independent  concerns,  each  publishing  newspaper  and  furnishing 
thereby  means  for  advertising  to  compel  another  newspaper  to  re- 
duce rates  or  lose  customers.  Is  within  Stat  1S9S,  |  4466a;  dissenting 
opinion  In  Park,  etc,  Co.  v.  National  Druggists'  Assn.,  175  N.  T, 
30,  37,  67  N.  B.  141),  majority  upholding  contract  between  patent 
medicine  manufacturers  and  association  of  wboleaalere,  establish- 
ing uniform  Jobbing  price  for  fixed  quantities  to  dealers,  who  agreed 
to  maintain  prices  eatabllsbed  by  manufacturers.  See  96  Am.  St 
Rep.  590,  note. 

Syl.  5  (XII,  958).    Statutory  construction  —  Debates. 

Approved  In  Maxwell  v.  Dow,  176  U.  S.  602,  44  L.  605,  20  Sup. 
Ct  450,  applying  principle  In  holding  Utah  statute  providing  for 
trial  of  criminal  case  by  jury  of  eight  persons  does  not  contravene 
Fourteenth  Amendment;  dissenting  opinion  In  Keene  v.  Wyatt, 
IGO  Mo.  16.  63  S.  W.  119.  majority  holding  under  Rev.  Stat  1879. 
I  2693,  sale  of  homestead  of  deceased  homesteader  need  not  be 
postponed  until  death  of  widow  or  majority  of  children. 

Syl.  6  (XII,  958).    Railroad  contracts  In  restraint  of  trade. 

Approved  in  Interstate  Commerce  Comm.  v.  Nashville,  C.  &  SL  L. 
Ry.  Co.,  120  Fed.  935.  holding  finding  that  railroad  rates  are  un- 
ren^onable  In  themselves  and  In  violation  of  Interstate  commerce 
act  I  1.  cannot  be  bused  on  evidence  that  they  were  too  high  aa 
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compared  wiUi  rfttes  between  Initial  points  mnd  one  or  two  oth« 
IMlnts;  East  Tenn..  etc,  Bj.  Go.  v.  Interstate,  etc^  Com.,  99  Fed. 
UI,  holding  frelgbt  rates  to  Cbattanooga  from  seaboard,  Oxed  by 
agreement  between  rallroada  entering  cfty,  whlcli  are  from  25  to 
GO  per  cent  blgher  tban  those  Charged  over  same  route  to  point 
beyond  violate  Interstate  commerce  act,  H  3,  4.  See  74  Am.  St. 
Itcp,  282,  note. 

SyL  7  (XII,  068).  Scope  of  act  1890  —  Contracts  In  restraint  of 
trode. 

Approved  In  Lottery  Case,  188  IT.  S.  S59,  23  Sup.  Ct  828,  47  L.  fi02. 
upholding  act  of  1895,  prohibiting  traffic  In  lottos  tickets;  Bemeat 
V.  National  Harrow  Co„  186  U.  S.  92,  46  L.  1069,  22  Sup.  Ct  756, 
upholding  contract  for  sale  of  patented  articles  under  license  at 
specified  prices  which  seller  cannot  decrease;  Bootb  v.  Davis, 
127  Fed.  877,  holding  antl-tmst  act  of  1890  does  not  apply  to 
contract  by  which  stockholders  In  fish  corjHHratloD,  In  consideration 
of  purchase  of  business  and  good  wfU  of  company  by  another, 
agree  not  to  compete  for  ten  years;  Phillips  v.  lola  Portland  Cement 
Co.,  125  Fed.  595,  holding  contract  of  sale  by  manufacturer  to 
Jobber  of  product  to  be  shipped  across  State  line  to  latter  whneby 
[lartles  agree  that  purchaser  shall  not  sell  ontslde  of  certain  Slate 
Is  not  In  restraint  of  trade;  Wbltwell  t.  Continental  Tobacco  Co., 
125  Fed.  458,  holding  manufacturer  restricting  sale  of  goods  to  those 
who  refrained  from  dealing  with  competitors  by  fixing  rate  so  high 
that  their  purchase  was  unprofitable  did  not  violate  anti-trast 
law;  United  States  v.  Swift,  etc.,  Co.,  122  Fed.  534,  holding  agree- 
ment to  refrain  from  bidding  against  each  other  In  purchase  of 
cattle  and  to  bid  up  prices  to  stimulate  shipments,  Intending  to 
cease  from  biddlDg  when  shipments  srrlTe.  Is  In  restraint  of  trade; 
Fisheries  Co.  v.  Lennen,  116  Fed.  219,  220,  holding  contract  by 
which  sellers  of  property  agree  as  condition  of  sale  not  to  compete 
In  same  business  with  purchaser  along  AUantic  seaboard  for  term 
of  twenty  years  Is  not  void  as  In  restraint  of  trade;  Obesapeake, 
etc.,  Co.  V.  United  States,  115  Fed.  619,  S23,  affirming  United  States 
V.  Chesapeake  &  Ohio  Fuel  Co.,  105  Fed.  lOS,  holding  void,  nndu 
anti-trust  law,  agreement  between  fuel  company  and  association 
of  coal  producers  whereby  company  was  to  handle  output  of  mines 
and  bound  itself  not  to  sell  product  of  competitors,  and  minimum 
price  fixed  and  company  was  to  account  for  all  above  such  price, 
which  it  was  to  retain  as  compensation;  Niagara  Fire  Ids.  Co.  t. 
Cornell.  110  Fed.  825.  holding  void  Nebr.  Lsws  1S97,  chap.  79, 
defining  trusts  and  declaring  them  Illegal;  Delaware,  etc.,  R.  R.  Co. 
V.  Frank,  110  Fred.  G96.  holding  railroad,  member  of  pooling  agree- 
ment, cannot  enjoin  ticket  broker  from  dealing  in  Pan-American 
exposition  tickets  which  were  on  their  face  nontransrerabIe;HardlDE 
r.  American,  etc.,  Co.,  182  III  604,  74  Am.  St.  Rep.  204,  66  N.  E.  6», 
holding  Hgreement  whereby  all  but  one  of  seven  competing  mann- 
facturera  of  certain  commodity  agree  to  convey  plants  to  corporatlciD 
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to  be  formed,  and  to  abandon  their  business  and  not  to  engage  In 
the  business  Tor  a  term,  creates  a  monopoly;  State  t.  Bmiley,  6B  Kan. 
2Sa,  261,  69  Pac.  205,  206,  holding  agreement  between  all  dealers  In 
certain  market,  llmttinK  their  right  to  buy  all  grain  they  otherwise 
might  In  such  market.  Is  within  antl-tmst  law  (Laws  1897,  chnp. 
265);  Lonlslaaa  t.  American,  etc..  Refining  Co.,  108  La.  642,  32  So. 
980,  holding  sugar  refiner  Is  manufacturer  and  exempt  from  license 
tax  under  Constitution;  Helm  Brew.  Co.  t.  Bellnder,  97  Mo.  App.  77, 
71  S.  W.  S85,  holding  agreement  between  certain  breweries  not  to 
sell  to  any  one  Indebted  to  either  of  others  until  debt  paid  \e 
within  and-tmst  law;  State  t.  Buckeye,  etc..  Line  Co.,  (II  Ohio  St 
548,  56  N.  B.  467,  upholding  anti-trust  law  (93  Ohio  Laws,  p.  143), 
in  so  tor  as  it  forbids  Independent  corporations  to  combine  to 
restrict  competltioa  with  view  to  raising  pricea.  See  notes,  74 
Am.  St  Bep.  262.  273. 

Syl.  8  (XII,  959).    Public  policy  defined. 

Approved  in  Ei  parte  Reaves,  121  Fed.  850,  holding  minor  enlist- 
ing without  consent  of  father  not  pnnishable  b;  court-martial  for 
desertion;  Harding  v.  American,  etc.,  Co.,  182  111.  616,  74  Am.  St. 
Rep.  213,  55  N.  B.  699,  holding  agreement  whereby  all  but  one  of 
seven  competing  manufacturers  of  certain  commodity  agree  to 
convey  plants  to  corporation  to  be  formed,  and  to  abandon  their 
business  and  not  to  engage  In  the  business  for  a  term,  creates  a 
monopoly;  Norfolk,  etc,  Ry.  v.  Tanner,  100  Ya.  saa,  41  S.  E.  720, 
holding  railroad  Is  liable  for  Its  negligence  to  one  traveling  on 
pass,  though  he  signs  agreement  to  relieve  railroad  from  negligence 
of  servants. 

Syl.  B  (XII,  BS9).    Contract  restraining  commerce — Intent 

Approved  Id  Helm  Brew.  Co.  v.  Bellnder,  97  Mo.  App.  69,  71  S. 
W.  692,  holding  agreement  between  brewers  not  to  sell  to  any  one 
indebted  to  either  of  others  until  debt  paid  Is  within  anti-trust 
law. 

Syl.  10  (XII,  9fiB).  Act  1890  applied  to  prior  agreement  not 
retroactive. 

Approved  In  Matter  of  Davlea,  138  N.  Y.  101,  61  N.  &.  121,  holding 
anti-monopoly  act  (Laws  1899,  chap.  G90),  extends  to  unlawful 
combinations  already  formed  at  time  of  Its  passage  and  which 
are  still  maintained. 

(XII,  958).     Miscellaneous. 

Cited  In  Interstate  Commerce  Com.  v.  Louisville,  etc.,  B.  R.  Co., 
102  Fed.  710,  to  point  that  what  are  reasonable  rates  Is  a  difficult 
one;  State  v.  Associated  Press,  159  Mo.  460.  SO  S.  W.  106,  Incidently. 
166  U.  S.  375-388,  41  L.  1039,  THE  MAJESTIC. 

SyL  1  (XII,  959).    Carriers  —  Unsigned  limitation  of  liability. 

Approved  In  The  KeoBlngton,  183  D.  8.  276,  277,  46  L.  190,  22  Sup. 
Ct  107,  holding  void  arbitrary  Umltstlon  of  250  francs  for  each 
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paBBenger'B  baggage  carried  on  transatUtitlc  railroad  ticket;  SauD- 
ders  T.  Southern  Hy.,  128  Fed.  20,  bolding  t&eatrlcal  manager 
buying  tickets  for  troape  at  compaDr  rates  not  tiound  by  regnla- 
tloD  requiring  blm  to  sign  release  exemptlDg  rallroaC  from  damages 
where  be  was  not  told  of  regulation  until  after  purchase  of  tickets, 
and  signed  release  under  protest;  Doyle  v.  Baltimore,  etc.,  R.  H., 
126  Fed.  842,  843,  holding  carrier  cannot  limit  liability  for  goods 
lost  In  shipment  through  negligence  by  any  regulation  printed  on 
ticket  unless  same  Is  agreed  upon  by  shipper  or  distinctly  brought 
to  bis  attention;  The  PrlscIIla,  106  Fed.  740,  upholding  limitation  of 
liability  to  2100,  for  lose  of  passenger's  baggage  under  special 
contract  printed  on  back  of  ticket;  Duncan  r.  Maine  Cent  R.  R.  Co., 
113  Fed.  608,  holding  one  riding  on  pass  and  asaenting  to  condition 
that  carrier  would  not  be  liable  for  accidents  cannot  recover  for 
Injuries  from  negligence  of  carrier's  serraats;  The  New  England. 
110  Fed.  417,  418,  419.  refusing  to  uphold  limitation  of  carrier's 
liability  to  $50,  In  ticket  for  first-class  transatlantic  passage, 
when  provision  not  called  to  passenger's  attention  and  loss  resulted 
from  theft  hy  carrier's  servants. 

Syl.  2  {XII,  960).    Carriers  —  Burden  of  proving  act  of  God. 

Approved  In  The  Westminster,  127  Fed.  682.  holding  where  bill  of 
lading  provldee  against  liability  for  any  claim  of  which  notice  is 
not  given  before  removal  of  goods  and  failure  to  give  notice  Is 
set  up  as  defense,  libelant  has  burden  of  proving  notice  as  con- 
dition precedent  to  recovery. 

Syl.  3  (XII,  9C0).    Carriers  —  Act  of  God. 

Approved  in  Harrison  v.  Hughes,  125  Fed.  864,  afllrming  110 
Fed.  550,  holding  accident  to  steamer  through  running  against  new 
breakwater  on  which  wind  had  extinguished  light  not  due  to  act 
of  God;  The  Falmtis,  108  Fed.  89,  holding  provision  of  Barter  act 
exempting  vessel  from  liability  for  damage  or  less  to  cargo  arising 
from  faults  or  errors  of  navigation  or  management  of  ship  does  not 
concern  proper  stowage  pf  cargo  at  port  of  lading:  The  Frieeland,  104 
Fed.  100.  holding  when  cargo  injured  by  water  entering  through 
bole  eaten  by  corrosion  through  bottom  of  iron  valve  chest  which 
bad  never  been  examined  since  put  In  ship,  due  diligence  exempting 
from  liability  not  shown. 

100  U.  S.  388-^1,  41   L.   1044,  ST.  LOUIS  T.  WESTERN  UNION 
TEL.  CO. 

Syl.  1  (XII,  960).    Review  on  appeal  from  trial  without  Jury. 

Approved  In  Wilson  v.  Merchants'  Loan  &  T.  Co.,  183  U.  S.  129, 
22  Sup.  Ct.  59,  holding  agreed  statement  of  facts  which  Is  SO  de- 
fective as  to  present  in  addition  to  certain  ultimate  facts  other  and 
evidential  facts  upon  which  a  material  ultimate  fact  might  have 
been,  but  which  was  not  agreed  upon  or  found,  is  not  compliance 
with  Rev.  Stat.,  a  949.  700;  Berwlnd-Whlte  Coal  Mm.  Co.  v.  Martin, 
124  Fed.  314,  holding  general  dndlngs  of  court  are  not  reviewable 
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on  appeal;  Corliss  t.  Pulaski  Gouaty,  116  Fed.  291.  holdlog  where 
geaeml  Bndiug  was  made,  upon  wtalcb  Judgment  was  rendered,  court 
cannot  aubsequently  sign  special  fiodltigs  and  embody  same  In  bill 
of  exceptions,  wbere  seneral  findings  bave  not  been  vacated. 
186  V.  S.  3&1-395,  41  L.  1045,  IA8IGI  v.  VAN  DE  CARR. 

Syl.  2  (XII,  9€0).    Habeas  corpus  —  Defects  In  commitment     . 

Approved  In  Minnesota  T,  Brundage,  180  D.  8.  602,  45  L.  G41,  21 
Sup.  Ct.  4S6,  refusing  Federal  habeas  corpus  to  discharge  oae  held 
In  custody  for  violating  Minnesota  dairy  product  act  of  1S9S, 
alleged  to  be  in  violation  of  Federal  Coostltution,  in  advance  of 
exhaustion  of  State  remedies;  dissenting  opinion  In  Motherwell  v. 
United  States,  107  Fed.  455,  majority  refusing  to  surrender  to 
Russian  government  on  habeas  corpus  member  of  Russian  navy 
who  is  sent  to  man  Russian  warablp  building  In  this  country  and 
who  deserts  prior  to  Its  completion  or  organization  of  its  crew. 
106  U.  S.  395-399,  41  L.  1051,  HOVE  t.  WERNER. 

Syl.  1  (XII,  960).    Citizen  of  District  of  Columbia  — Courts. 

Approved  in  Downes  v.  Bldwell,  182  U.  S.  259,  45  L.  1095,  21  Sup. 
Ct.  TT6,  upholding  Foraker  act  imposing  duties  on  Imports  from 
Porto  Rico;  Florida  Cent,  etc.,  B.  R.  v.  Bell,  176  U.  S.  333,  44  L. 
4!I2,  20  Sup.  Ct.  404.  denying  Circuit  Court's  Jurisdiction  over  Joint 
suit  by  citizens  of  Florida  and  Texas  In  which  they  recovered  Joint 
judgment  for  their  undivided  interests  In  land  In  Florida;  Raphael  v. 
Trask,  IIS  Fed.  779,  denying  Federal  jurisdiction  over  suit  against 
partnership  where  some  of  partners  are  citizens  of  name  State  as 
complainant;  Weller  v.  Ilanaur,  105  Fed.  103,  denying  Federal 
Jurisdiction  over  suit  by  two  plaintiffs,  one  ot  whom  is  citizen  of 
State  and  other  of  Territory,  against  citizens  of  another  State. 
166  U.  S.  39&-404,  41  L.  1061.  MARTIN  V.  ATCHISON,  ETC., 
R.  R. 

Syl.  1  (XII,  960).    Master  and  servant  —  Fellow  servants. 

Approved  in  Dlshon  v.  Cincinnati,  etc.,  Ry.,  126  Fed.  198,  holding 
section  hand  who  lived  in  section-house  was  fellow  servant  of 
train  operatives  when  employees  had  been  in  liabit  of  cutting  trains 
to  afford  access  from  house  across  tracks,  and  he  after  working 
hours  started  across  tracks  when  opening  between  cars  was  closed 
without  warning:  Pennsylvania  Co.  v.  Fishack,  123  Fed.  469,  hold- 
ing yardmaster  In  charge  of  switchyards,  who  Is  subordinate  to  gen- 
eral yardmaster,  who  is  in  turn  subordlnats  to  trainmaster  and  he  to 
superintendent,  is  fellow  servant  of  other  employees  engaged  In 
switching  in  yard;  M'Donnld  v.  Buckley,  100  Fed.  293,  holding 
general  foreman  having  charge  of  putting  in  foundation  for  wharf 
and  of  all  employees  with  power  to  employ  and  discharge,,  while 
engaged  In  giving  signals  to  engineer  In  charge  of  pile  driver,  Is 
fellow  servant  with  other  meuiliers  of  pde  driver  gang;  Stevens  v. 
Chamberlln,  100  Fed.  381,  holding  machinist  employed  to  make 
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repairs  on  machlneir  In  Itrge  factor7  on  orders  of  saperlntendent 
who  hftd  also  antborlty  over  flremeD  and  assistant  machlnlstt,  all 
of  wbom  be  employed,  but  wbo  worked  wltb  bis  bands.  Is  fellow 
servant  of  helper;  Briesal  v.  Southern  Pac.  Co.,  08  Fed.  D62,  boldlng 
engineer  and  hts  flremsn  who  was  oiling  turntable  bj  direction  of 
eDglueer  are  fellow  servants;  Hunt  t.  Hnrd,  98  Fed.  QS3,  holding; 
section  band  Is  fellow  servant  of  foreman  and  of  brakeman  on 
switching  train;  Slavens  v.  Xorthern  Pacific  R.  B.  Co.,  97  Fed.  263. 
holding  section  man  working  under  direction  of  conductor  of  delnyed 
train  In  removing  track  obstruction  Is  fellow  servant  of  conductor; 
TomllnsoQ  V.  Chicago,  etc.,  R.  R.  Co..  97  Fed.  2M,  boldbig  bridge 
builder  and  repairer  employed  by  railroad  and  furnished  with  cars 
In  which  he  and  bis  assistants  and  tools  are  transported  to  work  is 
fellow  servant  with  employees  of  trains  to  which  cars  are  at- 
tached; McLaine  v.  Head  &  Dowst  Co..  71  N.  H.  297,  299.  52 
Atl.  647,  548.  holding  foreman's  fallnre  to  warn  laborer  when 
load  of  earth  and  stone  was  about  to  be  dumped  Into  treocb 
where  ha  was  working  not  sacb  negligence  ss  to  make  master 
liable  in  absence  of  evidence  of  Incompetency  of  foreman;  Wlskle 
V.  Montello,  etc.,  Co.,  Ill  Wis.  450,  S7  N.  W.  461.  holding  foreman 
personalty  conducting  blasting  in  quarry  Is  fellow  servant  of  those 
assisting  iu  such  work. 

Distinguished  In  dissenting  opinion  In  McLaine  v.  Head  &  Dowst 
Co.,  71  N.  H.  308,  S2  Atl.  &52,  majority  holding  foreman's  failure  to 
wani  laborer  when  load  of  earth  and  stone  was  about  to  be  dumped 
into  trench  where  be  was  working  not  such  negligence  as  to  make 
master  liable  in  absence  of  evidence  of  Incompetency  of  foremaol 
166  U.  S.  404-423.  41  L.  1063.  THE  UMBEIA. 
Syl.  1  (XII,  961).  Full  speed  In  fog— Contributory  fault 
Approved  in  The  Columbian,  100  Fed.  992,  997,  reaffirming  rule; 
The  PblUtp  Mlnch,  128  Fed.  &83,  holding  stesmer  liable  for  colUslon 
with  barge  In  tow  of  another  steamer  in  river  where  she  did  not 
keep  at  safe  distance;  The  Charlotte,  128  Fed.  39,  affirming  124  Fed. 
900,  holding  steamer  entering  dense  fog  in  river  at  speed  of  ten 
miles  an  hour  liable  for  collision  with  schooner;  The  Wortbland. 
123  Fed.  62,  holding  steamer  passing  canal-boat  and  starting  pro- 
pellers when  opposite,  thus  creating  suction  which  drew  boat  frona 
course,  resulting  in  collision,  Is  liable  for  sinking  of  canal-boat; 
The  Northern  Queen.  117  Fed.  914,  holding  where  steamer,  with 
barge  in  tow,  anchored  In  fairway  of  vessel  on  account  of  dense 
fog  she  was  not  liable  for  collision  with  steamer  coming  in  at  full 
speed;  The  LlvSngstone,  113  Fed.  SSI,  holding  where  navigation  of 
steamer  was  correct,  fact  that  her  port  light  bad  gone  out  or  that 
lookoot  had  temporarily  left  post  did  not  contribute  to  collision 
where  other  vessel  changed  course  after  exchange  of  signals;  Tbu 
Columbia.  109  Fed.  OUT,  holding  where  ship  aud  bark  were  In  tow  of 
tug,  and  Bhlp  on  shorter  hawser  through  negligent  steering  sheered 
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acrOBB  bark's  hawser,  when  ber  own  bawser  broke,  being  Initially  at 
fault,  was  solel;  liable  for  collision,  tbongb  bark  made  improper 
manoenrer  in  extremis. 

SrL  3  (ZII,  961).    CoUlslon  —  Cbange  of  coarse  as  fault. 

Approved  In  The  Belgian  King,  12S  Fed.  877,  878,  reafBrming  rule. 

87L  4  (XII,  961).  ColUslona  —  Precautions  necesssrr  in  tblck 
weather. 

Approved  lo  The  George  W.  Roby,  111  Fed.  60S,  609,  holding 
steamer  liable  (<^  collision  in  fog  on  Great  Lakes  where,  on  hearing 
fog  signal  of  another  vessel,  she  failed  to  reduce  speed  to  mere 
steerage  way  as  provided  by  rules. 

SyL  6  (XII,  961).  ColllsloD  —  Nonobeervance  of  rule  when  use- 
less. 

Approved  in  Tbe  Columbian,  100  Fed.  994,  holding  fact  that 
schooner  had  no  one  at  brim,  which  was  lashed,  or  that  she  was  In- 
snfflclently  manned,  cannot  be  held  fault  contrlbutlns  to  collision  In 
fog  whea  In  any  event  It  would  have  been  her  duty  to  keep  her 
coarse;  which  she  did;  The  St.  Louis,  B8  Fed.  7S2,  holding  where 
ferry-boat  navigating  in  fog  at  night,  on  hearing  fog  eignal,  which 
pilot  recognized  as  that  of  another  ferry-boat  whose  course  was 
such  as  to  cause  danger  of  collision,  failed  to  stop  at  once,  she  has 
burden  of  showing  that  collision  was  cot  due  to  ber  negligence. 

Syl.  6  (XII,  981).    Collision  —  Propriety  of  manoeuvres. 

Approved  In  The  Gertrude,  118  Fed.  132,  holding  schooner  not 
liable  for  coUiaiou  with  tow  of  tug  though  her  deck  not  properly 
manner. 

Syl.  7  (XII,  961).    Scope  of  damages  for  total  loss  of  vessel. 

Approved  In  In  re  Lakeland  Transp.  Co.,  103  Fed.  335,  holding 
where  vessel  Is  sunk  and  totally  loet  In  coillBion,  and  ber  fall  value 
is  awarded  her  owners  as  damages,  they  are  not  entitled,  In  addi- 
tion, to  recover  amount  she  would  have  earned  und»  unexpired 
charter. 

Syl.  8  (XII,  961).    Partial  loss  —  Profits  of  prospective  charter. 

Approved  In  The  Menominee,  125  Fed.  S31,  holding  where  flshlcg 
vessel  sunk  while  on  fishing  voyage,  and  totally  lost,  except  as  to 
her  outfit,  value  of  prospective  catch  during  remainder  of  season 
or  of  expedition  not  allowed  aa  damages;  The  George  W.  Roby,  111 
Fed.  615,  holding  where  vessel  Is  sunk  In  collision  and  damages 
are  awarded  owner  on  basts  of  total  loss,  he  cannot  also  recow  for 
loss  of  earnings  under  unexpired  time  charter. 
W»  n.  8.  424-427,  41  L.  1068,  HUNT  v.  UNITED  STATES. 

SyL  1  (XII.  961).    Courts  —  Scire  facias  Is  crlmlnsl  case. 

Approved  In  Kirk  v.  United  SUtes,  124  Fed.  334,  holding  scire 
facias  on  forfeited  recognizance  being  original  process  Id  special 
Vol  III  — 51 
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proceeding,  conrt  may  iBsne  Injunction  pendente  Ute  reatrftlnlos 

marshal  from  enforcing  execntion. 

166  U,  8.  427-432,  41  L.  1064,  GLADSON  t.  MINNESOTA. 

SjL  1  (XII,  961).  Commeroe  — BegulatloD  of  speed  and  atoppage 
of  trains. 

Approved  In  State  t.  JackBOnvUle  Term.  Oo^  41  Pla.  407,  27  So. 
236,  holding  railroad  commlsBloD  may  regulate  and  Bnperrlse  rail- 
road operated  from  point  in  State  to  point  In  anotber  State  In  k 
far  as  local  bnBlneea  la  concerned. 

SyL  2  (XII,  962).    Law  atopplng  trains  at  connty  aeat 

Approved  In  Cleveland,  etc.,  Ry,  Co.  v.  IlllnolB,  177  U.  S.  619,  44 
L.  870,  20  Snp.  Ct.  724,  uplioldlng  New  Tort  statute;  Kansas  City, 
etc.,  Ry.  V.  Board  of  R.  R.  Comrs.,  106  Fed.  35S,  holding  State 
cannot  regalate  cbarges  for  carriage  between  two  points  In  State 
where  course  of  transportation  la  through  anotber  State;  Ex  parte 
Young,  36  Or.  250,  78  Am.  St  Rep.  774,  GO  Pac.  708.  upholding 
Hill's  Anno.  Laws,  {  1952.  making  It  an  offense  to  persuade  or  at- 
tempt to  iiwrsuade  seamen  to  desert  vessel  within  Jurisdiction  of 
State. 
166  U.  S.  432-439,  41  L.  1066,  IN  RE  HIEN. 

Syl.  1  (XII,  962).    Time  for  appeals  from  patent  commissioner. 

Approved  in  In  re  Worcester  County,  102  Fed.  812,  holding  peti- 
tion for  revision  of  baulcruptcy  proceedlugs  In  matter  of  law  under 
bankruptcy  act  1898,  f  24b,  may  be  filed  In  Circuit  Court  of 
Appeals  at  any  time  witbln  six  months  from  ruling. 
166  U.  S.  440-462,  41  L.  1069,  ABERDEEN  BANK  v.  CHEHALI8 
CO. 

Syl.  1  (XII,  9G2),    Binding  efTect  of  State  decisions. 

Approved  in  Commercial  Nat.  Bank  v.  Chambers,  182  U.  B.  560. 
45  L.  1229,  21  Sup.  CL  8G4,  holding  resident  and  nonresident  stock- 
holders in  national  bank  not  entitled  to  deduct,  for  purposes  Of  taxa- 
tion, bona  fide  Indebtedness  from  their  shares  of  stock;  Gnaranty 
Trust  Co.  V.  Galveston  City  H.  B,  Co.,  107  Fed.  320.  holding  Rev,  SiaL 
Tex.,  arts.  1472,  1489,  1490.  authorizing  appointment  of  receivers, 
defining  tbeir  powers  and  duties  and  regulating  their  proceedings, 
are  Inappllcobie  to  receivers  in  Federal  courts;  State  v.  Citizens' 
Bank.  52  La.  Ann.  1103.  27  So.  717,  holding  bank  not  exempt  from 
license  tax  by  Its  charter;  Clorlisburg,  etc.,  Co.  v.  Clarksburg,  47 
W.  Va.  747,  35  S.  E.  907,  holding  grant  by  mtmlcipallty  of  nonexclu- 
sive privilege  of  using  streets  for  conveyance  of  electricity  for 
public  use  therein  Is  contract  within  contract  clause  of  Constltutlon- 

Syl.  3  (XII,  962).  Tax  discrimination  —  Competition  with  national 
banks. 

Approved  in  People's  Nat.  Bank  v.  Marye,  107  Fed.  580,  upholdlns 
Virginia  statute  taxing  bank  shares  at  market  value  without  mak- 
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tug  deduction  on  accDnnt  of  realty  owned  by  bank,  whlcb  la  aepa- 
rately  taxable;  National  Bank  t.  Mayor,  etc.,  of  Baltimore,  100 
Fed.  29,  boldlnc  wbere  capital  U  not  so  employed  as  to  come  into 
competition  wltb  basineaa  of  national  banks,  It  la  wltbln  discretion 
of  State  to  tax  It  at  different  rate  from  banking  capital;  Illinois  Nat 
Bank  y.  KInsella,  201  IIL  38,  66  N.  B.  3«,  upholding  Herd's  Bev. 
Stat  1SS&,  pp.  1303,  1390,  1400,  1401.  proTlding  for  t&zstlon  of 
real  and  peraonsl  property  of  banks;  First  Nat  Bank  v.  Turner,  154 
Ind.  461,  57  N.  E.  112;  Prlmm  v.  Fort  23  Tei.  Civ.  611,  57  S.  W.  90, 
and  Commercial  Nat  Bank  v.  CbamberB,  21  Utab,  347,  61  Pbc.  563, 
all  boldlog  Individual  debts  of  national  bank  stockholder  need  not 
be  deducted  from  value  of  stock  for  taxing  pnrposee;  Bank  t, 
Staats,  155  Mo.  5S,  es  S.  W.  627,  holding  since  Rev.  Stat  1889, 
II  TS20.  7672,  provides  for  appeal  from  BssesBor  to  count;  board  of 
equalization,  collection  of  taxes  cvinot  be  enjoined,  tbongb  as- 
sessment vlolatea  Federal  statntea  against  discrlmlnBtlon  between 
tax  on  national  bank  sharca  and  tax  on  moneyed  capital  in  hands 
of  citizens;  Uecbanlc's  Nat  Bank  v.  Baker,  6D  N.  J.  L.  SSI,  48  AtL 
582,  affirming  65  N.  J.  L.  115.  46  AU.  586,  holding  tax  levied  on 
account  of  shares  in  national  banks  held  by  nonresidents  is  not  Im- 
posed upon  banks  but  upon  shares  and  tax  is  therefore  valid. 
166  U.  S.  463-464,  41  L.  1079,  BANK  OF  COMMERCE  v.  SEATTLB. 

Sjl.  1  (XII,  962).  Aberdeen  v.  Chehalls  County  fallowed  — 
Taxation. 

Approved  in  IlilBola  Nat  Bank  v.  KInsella,  201  lU.  38,  66  N.  fi. 
340,  upholding  Hurd's  Bev.  Stat  1809,  pp.  139S,  1399,  1400,  1401, 
providing  for  taxation  of  real  and  personal  property  of  banks;  Com- 
mercial Nat  Bank  v.  Chambers,  21  Utah,  347,  61  Pac.  565,  holding 
individual  debts  of  national  bank  stockholder  cannot  be  deducted 
from  value  of  bis  stock  for  taxing  purposes. 
166  U.  S.  464-468,  41  L.  10T9.  AMERICAN  FUB  CO.  ▼.  PI8HBR. 

SyL  1  (XII,  063).    Utah  act  allowing  verdict  by  nine  jurors. 

Approved  In  Hawaii  v.  ManklchI,  190  U.  8.  211,  23  Bup.  Ct.  7SS, 
47  L.  1020,  holding  criminal  proceedings  by  grand  and  petit  Juries, 
as  prescribed  by  Constitution,  not  substituted  tor  existing  Hawaiian 
criminal  procedure  by  Newlanda'  resolution;  Downes  v.  Bldwell,  IK 
U.  S.  270,  45  L.  1101,  21  Sup.  Ct.  780,  upholding  Foraker  act  im- 
posing duties  on  Imports  from  Porto  Rico;  Black  v.  Jackson,  ITT 
U.  B.  3C3,  44  L.  807,  20  Sup.  Ct  653,  holding  wbere  defendant  set  up 
title  under  homestead  entry  and  set  out  bow  land  bad  been  acquired, 
plaintiff  alleging  trespass  and  Inclosure  of  land  and  defendant's 
financial  Irresponsibility,  cannot  get  mandatory  injunction  restrain- 
ing defendant  from  trespassing  or  removing  Improvements,  and  trial 
court  cannot  try  cause  without  Jury;  Maxwell  v,  Dow,  1T6  U,  S. 
586,  44  L.  590,  upholding  trial  by  Jury  composed  of  eight  persons  as 
provided  by  Utab  Constitution;  Jackson  v.  United  States,  102  Fed. 
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477,  holding  under  Oregon  statutes  govemlDg  Impanelment  of  grand 
Juries  In  Alaska,  grand  Juror  not  disqualified  on  challenged  for  ac- 
tual bias,  made  by  accused,  whose  case  was  to  come  before  such 
grand  Jury,  but  accused's  rights  sufficiently  protected  by  direction 
to  Juror  not  to  take  part  lu  that  case. 

166  D.  8.  468-180.  41  L.  1081,  UNITED  STATES  T.  AHEBICAN 
TOBACCO  CO. 

8yL  1  (XII,  963).  iDtenuU  revenue  —  Subrogation  of  Insurer 
paying  for  loss. 

Approved  lu  Nassau  Brewing  Co.  t.  Moore,  97  Fed.  206,  holding 
tariff  act  of  1897,  repealing  Bev.  SUt.,  i  3341,  providing  that  revenue 
commlssfoner  should  allow  deduction  on  sales  of  revenue  stamps 
to  brewers,  did  not  affect  taxpaylug  value  or  stamps  purchased 
before  It  went  Into  effect,  and  upon  wblcb  deduction  allowed,  but 
not  used  until  after  It  went  Into  effect 

SyL  2  (XII,  963).    Payment  of  Insurers  —  Insured  as  trustee. 

Approved  In  The  St  Johns,  101  Fed.  472,  473,  holding  right  of 
subrogation  in  favor  of  marine  Insurers  on  payment  of  loss  result- 
ing from  collision  exists  without  abandonment 
166  D.  S.  481-485.  41  L.  1085,  IN  BE  ECKHART. 

Syl.  1  (XII,  963).  Habeas  corpus  —  Conviction  of  murder  without 
degree. 

Approved  In  Day  v.  Conley,  179  U.  S.  680.  45  L.  383,  21  Sup.  Ct. 
017,  reaffirming  rule;  Judson  v.  Gage,  98  Fed.  543,  holding  where 
after  orally  approving  report  of  appraisers  In  condemnfttlon  pro- 
ceedings cause  continued  and  at  succeeding  term  formal  Judg- 
ment entered  on  award,  which  was  sabsequently  vacated  and  award 
set  aside,  there  was  no  final  Judgment  reviewable  on  error.  See 
87  Am.  St  Bep.  190,  note. 
166  D.  S.  485-488,  41  L.  1087.  ZADIQ  v.  BALDWIN. 

Syl.  1  (XII.  964),     Federal  question  set  up  in  brief. 

Approved  In  Wisconsin  v.  Commtasfoners  of  Public  Lands,  1S3 
V.  S.  603,  46  L.  393,  22  Sup.  Ct  934,  reaffirming  rale;  Mutual  Lite 
Ins.  Co.  V.  McGrew,  183  U.  S.  308,  23  Sup.  Ct  378,  47  L.  485,  holding 
question  as  to  faith  and  credit  to  be  given  foreign  Judicial  pro- 
ceedings, which  ceased  to  be  foreign  before  Judgment  rendered  in 
State  Supreme  Court  but  which  was  not  brought  to  attention  of 
that  court  cannot  be  raised  in  Supreme  Court;  New  Tork,  etc»  B. 
B.  Co.  V.  New  York,  186  U.  S.  272,  46  L.  1180,  22  Sup.  Ct  917,  hold- 
ing general  claim  In  brief  that  State  statute  violates  Federal  Con- 
stitution does  not  show  that  Federal  right  specially  set  up  and 
claimed  or  validity  of  statute  questioned  In  State  court  when  no 
such  qucBlioQ  noticed  In  State  opinion  and  case  disposed  of  on 
ground  independent  of  Federal  question;  Ghapin  v.  Fye,  179  V.  S. 
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130,  45  L.  121,  21  Sup.  Ct  72,  boldlng  Federal  queetloii  cannot  b*. 
Drat  raised  In  asstgnment  of  en-ors  to  Supreme  Court 
166  V.  S.  489^83,  41  L  1088,  ELECTRIC  CO.  v.  DOW. 

SfL  1  (XII,  964).    Electing  trial  under  statute  estops  attack. 

Approved  In  Minneapolis,  etc.,  R.  R.  Co.  v.  Gano,  190  U.  8.  S57, 
23  Sup.  Ct  854,  47  L.  1183,  afflrmlnE  Gano  t.  Minneapolis  &  St  L. 
B.  R.  Co..  114  Iowa,  728.  87  N.  W.  719.  89  Am.  St  Bep.  404,  hold- 
ing wbere  railroad  takes  land  under  power  granted  In  Code  |  1695 
et  seq.,  governing  condemnation  of  land.  It  Is  precluded  from  ques- 
tioning valldltf  of  section  2007,  imposing  payment  of  costs  and 
attorneT's  fees  as  condition  to  exercise  of  power;  Hale  v.  Lewis. 
ISl  n.  S.  480,  45  L.  962,  21  Sop.  Ct  680,  holding  wDere  Wisconsin 
statnte  required  loan  aasociations  to  deposit  securUiee  with  State 
treasurer  for  benefit  of  local  creditors  and  Minnesota  association 
made  such  deposit,  State  decision  that  stockholders  bad  waived 
objection  to  statute  as  violating  contract  clause  of  Constitution 
was  based  on  nonfederal  ground. 
166  U.  S.  4%-&01,  41  L.  1090,  GABTBB  r.  BUDDT. 

Sjh  2  (XII,  964).    Ejectment  not  maintained  on  equitable  UUe. 

Approved  in  M'Manus  v.  Chollar,  128  Fed.  903.  holding  equitable 
defense  not  maintainable  In  trespass  to  try  title  brought  on  law 
side  of  Federal  court  sitting  in  Texas;  Cosmos  Exploration  Co.  v. 
Gray  Eagle  Oil  Co..  112  Fed.  8,  denying  Federal  Jurisdiction  of 
suit  to  determine  title  to  land  brought  by  one  uut  of  possession 
against  one  In  possession,  where  bill  avers  that  defendant  has 
drilled  wells  on  land  and  Is  taking  oil  therefrom,  against  which 
Injunction  Is  prayed. 

Syl.  5  (XII,  904).    Adverse  possession  of  part  of  tract 

Approved  In  Sharp  t.  Shenandoah,  etc.,  Co.,  100  Ta.  35,  40  S.  B. 
lOo,  arguendo. 

108  V.  8.  501-506.    Not  cited. 
1(16  U.  S.  506-520.  41  L.  1095.  FORSYTH  y.  HAMMOND. 

Syl.  2  (XII.  96&).    Certiorari  to  Circuit  Court  of  Appeals, 

Approved  in  Burget  v.  Boblnson,  123  Fed.  26S,  boljllng  where 
Supreme  Court  has  summarily  deemed  certiorari  to  Circuit  Court 
of  Appeals,  latter  cannot  grant  rehearing. 

Syl.  4  (XII,  965).    Res  adjudlcata  —  Actions  different  In  form. 

Approved  In  Archer  v.  Baltimore  Bldg.  &  Loan  Association,  179 
U.  S.  679,  45  L.  383.  21  Sup.  Ct.  917,  reaOlrmlng  rule;  Mitchell  v. 
First  Kat  Bank,  180  D.  S.  481.  4S  L.  632.  21  Sup.  Ct  421.  holding 
determination  by  court  having  Jurisdiction  of  question  embraced  by 
issues  made  binds  parties  and  privies  so  long  as  Judgment  remains 
unmodified  or  unreversed;  Baitey  v.  WilleFord.  12G  Fed.  SOC.  hold- 
ing wbere  defendant  sued  In  State  court  and  entitled  to  remove 
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.  cftuse  answers  and  consenta  to  trial  and  after  afllrmaace  of  Judg- 
ment against  blm  applies  to  State  court  to  set  aside  judgment  for 
fraud  and  on  denial  appeals,  tie  cannot  file  Injunction  tn  Fed«sl 

Sri.  0  (XII,  965).    Binding  effect  of  State  atatutor;  constractloii. 

Approved  In  Scbaefer  t.  Werllag.  ISS  D.  S.  51S,  23  Sup.  Ct.  449, 
47  L.  572.  applyluK  rule  In  construliiK  ladiana  statute  prorldlng 
for  paving  streets  and  diBtrlbutIng  assessment  tberefor;  Western 
Union  Tel.  Co.  v.  Sklar,  126  Fed.  298,  holding  under  Tennessee 
statutes  declaratioa  for  negligence  In  deUverr  ot  death  messsge 
wbicb  failed  to  allege  willfulness  on  part  of  telegraph  compan;'i 
employees  or  to  Include  any  amount  of  pecuniary  damages  wss 
Insufflclenti  Duloth  Brewing,  etc.,  Co.  t.  City  of  Superior,  123  Fed. 
350,  holding  ordinance  of  city  of  Superior  of  November  2S,  1895, 
requiring  all  liquor  dealers  to  procure  city  license,  applies  to  Don- 
resldent  manufacturer  who  maintains  depot  In  city  from  which 
sales  are  made  by  agent  whether  sales  are  made  to  consumers  or 
licensed  dealers;  Williams  v.  Gaylord,  102  Fed.  375,  holding  Cal. 
Stat  1880,  p.  131,  i  1,  prohibiting  directors  of  mining  corporation 
from  mortgaging,  leasing  or  disposing  of  mining  ground  without 
ratlflcatloD  by  two-tblrds  of  capital  stock,  applies  also  to  foreign 
corporations;  In  re  Hoadley,  101  Fed.  237,  holding  where  [woperty  is 
devised  by  will  to  trustees  with  directions  to  apply  income  for 
benefit  of  named  beneficiary  for  Ufe  and  at  bis  death  to  divide  estate 
among  testator's  children,  none  of  children  hare  under  New  York 
laws  divisible  or  alienable  estate  during  beneficiary's  Ufe. 
166  U.  S.  521-532,  41  L.  1101,  WASHINGTON,  ETC.,  R.  B.  CO.  v. 
HICKET. 

Syl.  1  (XII,  965).    Negligence  of  defendant's  employee  no  defense 
to  contributory  negligence. 

Approved  In  Mayor,  etc.,  of  Baltimore  v.  Beck,  96  Ud.  191,  iS3  AtL 
978.  upholding  refusal  of  requested  Instructions  that  If  plaintilTs 
Injuries  cnoscd  by  contractor's  failure  to  hove  light  on  obstruction. 
city  not  liable,  where  it  was  contended  that  city  also  negligent  in 
falling  to  light  streets  in  vicinity  of  obstruction;  Conowlngo  Bridge 
Co.  V.  Hedrlck,  95  Md.  679,  53  Atl.  431,  holding  where  plaintiff 
injured  while  crossing  unllgbted,  covered  toll-bridge  by  being  nm . 
Into  by  bicyclist,  where  It  was  alleged  that  bridge  company  was 
negligent  in  failing  to  light  bridge  and  In  not  warning  bicyclist  of 
plaintiff's  presence,  Instructions  segregating  negligence  of  bridge 
company  from  that  of  bicyclist  properly  refused. 
106  U.  S.  533-518,  41  L.  1105,  MANSON  v.  DUNCANSON. 

Syl.  2  (XII,  966).     Property  over  which  donee  exercises  appoint-  . 

Approved  in  Humphrey  y.  Campbell.  50  S.  C.  46,  37  S.  E.  29.  hold- 
ing life  estate  with  power  to  "distribute"  by  will  does  not  vest 
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In  life  teDftot  sncb  estate  as,  after  such  "  distribution,"  la  subject 
to  her  debts. 

S7I.  3  (XII.  966).    Collateral  attach  on  probate  sale. 

Approved  in  National  Nickel  Co.  t.  Nevada  Nickel  Co..  106  Fed. 
115,  bolding  defendant  having  due  notice  of  application  for  con- 
firmation of  foreclosure  sale  which  was  inadvertently  made  In  con- 
formity with  State  notice  of  sale,  and  making  no  objection  thereto, 
cannot  collaterally  attack  purchaser's  title  by  action  to  recover 
property. 

166  D.  S.  648-55T.  41  L.  1110,  IN  BE  LENNON. 

SyL  1  (XII,  966).    Habeas  corpus  does  not  correct  errors. 

Aiwfoved  in  In  r«  Chow  L07, 110  Fed.  954,  holding  if  appeal  under 
Chinese  exclusion  act  of  1888,  S  13.  la  not  to  district  Judge  as  dis- 
trict judge  but  to  District  Court  as  claimed  by  petitioner,  any 
Irregularities  In  proceedings  cannot  be  reviewed  by  halteas  corpus. 

Syl.  2  (XII,  966).    Collateral  attack  on  Jurisdictional  averments. 

Approved  In  Ex  parte  Richards.  117  Fed.  603.  holding  question 
of  Jurisdiction  to  entertain  bill  cannot  be  made  by  persons 
not  parties  in  proceeding  to  punish  them  for  violating  re- 
straining order  In  suit;  W.  B,  Conkey  Co.  v.  Eussell,  111  Fed.  420. 
421.  boldlQK  where  Federal  court  has  issued  injunction  directed 
against  defendants  In  suit  which  has  been  served  upon  them,  such 
court  mav  punish  for  contempt  any  one  who,  with  knowledge  of 
injunction,  combines  with  defendants  and  In  pursuance  of  combi- 
nation assists  la  commission  of  acts  enjoined. 

Syl.  4  (XII,  966).     Commerce  qoestlons  are  Federal. 

Approved  In  Tift  v.  Southern  Ry.  Co..  123  Fed.  793.  upholding 
Federal  Jurisdiction  over  suit  to  enjoin  unreasonable  freight  rates; 
State  V.  Frost.  113  Wis.  648,  89  N.  W.  920,  holding  information  6y 
State  attorney-general  to  enjoin  Federal  receiver  from  dismantling 
railroad  and  selling  materials  pursuant  to  order  of  appointing  court 
is  removable  to  Fedei'al  court. 

Syl.  5  (XII.  9G6).    Actual  notice  of  Injunction. 

Approved  In  In  re  Coggshall,  100  Mo.  App.  588,  75  8.  W.  181, 
reaSirming  rule:  Chlsholm  v.  Gaines.  121  Fed.  402.  holding  where 
court  has  adjudged  lands  to  be  private  property  and  enjoined  all 
persons  from  trespassing  thereon  stranger  trespassing  tbereon  Is 
guilty  of  contempt  for  which  he  may  be  punished  Irrespective  of 
its  effect  upon  rights  of  suitors;  Union  Pac.  R.  R.  Co.  v.  Ruef,  120 
Fed.  116,  holding  court  will  not  Include  In  Injunction  decree  against 
unlawful  acts  of  strikers  and  others,  names  of  defendants  not  In 
complainant's  employ  and  not  shown  to  bave  participated  In  or 
abetted  unlawful  acts,  though  they  will  be  held  chargeable  wltb 
knowledge  of  terms  of  injunction;  Ex  parte  Richards.  117  Feu. 
662.  6%,  holding  It  la  not  necessary  to  serve  person  with  injunction, 
If  be  has  notice  of  It,  In  order  to  punish  him  for  contempt,  nor  la 
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It  uecessary  for  process  to  taave  been  served  on  defendant  In  the 
bill;  In  re  Beese,  107  Fed.  946.  holding  one  not  party  nor  tMond 
by  injunctlonal  order  cannot  be  tried  and  convicted  on  charge  of 
contempt,  proceeding  wholly  on  theory  that  he  was  party  bound 
by  order,  and  commitment  sustained  on  ground  that  he  waa  other- 
wise guilty  In  Interfering  with  Its  enforcement 

SyL  7  (Xn,  967).    Mandatory  hijunction. 

Approved  la  Shroyer  v.  Campbell,  31  Ind.  App.  87,  67  N.  BL  190. 
upholding  grant  of  mandatory  Injunction  to  abate  nnisance  cansed 
by  cooking  cabbage  and  onions;  Lake  Erie,  etc.,  B.  B.  Co.  v.  Esslng- 
ton,  27  Ind.  App.  293,  60  N.  E.  4S7,  upholding  grant  of  mandatory 
Injunction  reetrainlng  obstruction  of  driveway,  where  conrt  found 
as  conclusions  of  law  that  railroad  had  no  right  to  obstmct  plain- 
tiffs driveway  under  track. 

166   U.   S.   557-571,   41   L.   1U4,   CITY   KAILWAT   v.   CITIZENS', 
ETC.,  B.  B, 

Syl.  1  (XII,  967),  Courta  — Abrogation  of  exclusive  street  rail- 
way contract 

Approved  in  Flies  t.  Davis.  118  Fed.  470.  upholding  Federal 
Juriadlctlon  over  suit  on  attachment  bond  executed  In  salt  pending 
in  Federal  court;  American,  etc.,  Co.  v.  Home  Water  Co..  115  Fed. 
177,  178.  upholding  Federal  Jurladlction  over  suit  to  restrain  en- 
forcement of  city  ordinances  passed  In  exercise  of  delegated  legis- 
lative powers  on  ground  that  they  attempt  to  annul  contract  made 
by  prior  ordinance. 

Syl.  2  (XII,  967).  Authorizing  Incorporatloii  with  city's  consent 
—  BepeaL 

Approved  In  Davis,  etc,  Mfg.  Co.  v.  Los  Angeles,  189  X5.  S.  217. 
23  Sup.  Ct  500,  47  L.  780,  holding  where  bill  Is  based  not  only 
upon  diversity  of  citizenship  but  also  on  alleged  Invalidity  of 
municipal  ordinances  as  impairing  contract  obligation  appeal  lies  to 
Supreme  Court;  Detroit  v.  Detroit  Citizens'  Street  B,  E.  Co.,  184  D. 
S.  397,  4G  L.  611,  22  Sup.  Ct.  421,  holding  fixing  of  street-car  tares  by 
ordinance  under  Michigan  tram  railway  act  being  contract  city 
could  not  thereafter  reduce  such  rates;  City  of  Dawson  v,  Columbia 
Ave.  Saving  Fund,  etc..  Co.,  102  Fed.  207.  holding,  under  Judiciary 
act  of  1805,  appeal  does  not  He  to  Circuit  Court  of  Appeals,  from 
order  granting  Injunction  In  case  involving  conBtltntlonal  question 
and  In  which  municipal  ordinances  are  claimed  to  Impair  obliga- 
tion of  contracts. 

iSyl.  3  (XII,  967).    Impairment  of  contract  not  decided  on  motion 


Approved  In  Illinois  0.  B.  R.  Co.  v.  Adams,  180  D.  8.  36,  45  L. 
413,  21  Sup.  Ct  254,  upholding  Federal  Jurisdiction.  Irrespective 
of  citizenship,  over  suit  wherein  contract  with  State  In  railway 
charter  was  set  np,  and  It  was  averred  that  such  contract  was 
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Impaired  by  sabaeqaent  leglslatioa;  Blverslde  &  A.  By.  Co.  t.  River- 
side, 118  Fed.  740.  upholdlDg  Federal  Jurisdiction  over  salt  to  en- 
join city  from  cftirylng  Into  etTect  resolntlon  of  conncll  declaring 
purpose  to  discontinue  furnishing  of  electric  poTver  to  complainant 
under  contract,  on  ground  of  impairment  of  contract  obligation; 
Mercantile  Tmst,  etc,  Co.  t.  Collins  Park,  etc.,  Co.,  99  Fed.  816, 
818,  holding  under  Georgia  Constitution  prohibiting  legislature 
from  authorizing  street  railway  In  a  city  or  town  without  consent 
of  municipality,  ordinance  granting  such  franchise  Is  law  of  State 
within  contract  clause  of  Constitution. 

Syl.  4  fXXI,  967).     Suit  by  corporation  —  Termination  of  charter. 

Approved  In  Kimball  t.  City  of  Cedar  Baplds.  100  Fed.  SOI.  hold- 
ing where  pending  life  of  term  contract  between  city  and  water 
company  city  reduced  water  rates,  and  stockliolder  obtained  pre- 
liminary Injunction  restraining  enforcement  of  rates,  expiration  of 
contract  before  final  bearing  did  not  deprive  court  of  Jurisdiction. 

Syl.  5  IXII,  967).    Statute  presumed  prospective. 

Approved  In  Seaboard  Steel  Casting  Co.  v.  William  R.  Trigg  Co., 
124  Fed.  76,  holding  appointment  of  receiver  because  of  Insolvency, 
made  prior  to  amendment  of  February  6,  1903,  to  bankruptcy  act 
1898,  chap.  341,  i  3,  subd.  4,  will  not  support  petition  in  involuntary 
banliniptcy  filed  alter  that  date  though  receivership  still  continues; 
Knights  Templars'  Indemnity  Co.  v.  Jarmnn,  187  D.  S.  205,  23  Sup. 
Ct.  Ill,  47  L.  145,  arguendo. 

Syl.  7  (XII,  967).  Consideration  for  extension  of  railroad 
franchise. 

Approved  In  Linden  Land  Co.  v.  Milwaukee  El.  By.  Co.,  107  Wis. 
515,  83  N.  W.  85S,  holding  city  may  grant  railway  franchise  to 
extend  lines  then  In  operation  In  consideration  ttiat  company  should 
charged  reduced  fare. 

Syl.  8  (XII,  96T).  Repeal  of  ordinance  granting  franchise  on 
consideration. 

Approved  In  Benwood  v.  Wheeling  By.  Co.,  53  W.  Va.  478,  44  S, 
B.  277,  reafBrmlng  rule;  Detroit  t.  Detroit  Citizens'  Street  R.  R.  Co., 
181  U.  S.  386,  46  L.  607,  22  Sup.  Ct  417,  holding  fixing  of  street- 
car rates  by  ordinance  under  Michigan  tram  railway  act  being 
contract,  city  could  not  thereafter  reduce  such  rates;  Mercantile 
Trust,  etc.,  Co.  v.  Collins  Park,  etc.,  Co.,  101  Fed.  350.  holding 
where  city  grants  franchise  to  street  railway  company,  which  la 
accepted  and  acted  upon  by  company,  right  to  other  company  to  use 
its  tracks  cannot  be  antborlzed  by  city  but  can  be  exercised  by  such 
other  Gompauy  only  under  power  of  eminent  domain;  Northwestern, 
etc.,  Co.  V.  Minneapolis,  81  Minn.  146,  83  N.  W.  520,  holding  munici- 
pal ordinance  granting  telephone  company  right  to  use  streets  under 
conditions  as  to  permits  and  directions  as  to  where  poles  and  lines 
•hall  be  placed,  when  accepted  and  acted  upon  by  company,  is  con- 
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tract  which  canDot  be  unreasonably  or  arbitrarily  amended  or 
repealed;  Hamilton,  etc,  Traction  Go.  t.  Hamilton,  etc.  Transit  Co.. 
68  Ohio  St  410.  6S  N.  E.  993,  holding  after  street  railway  has  takeh 
possession  of  right  of  way  granted  by  city,  second  grantee  cannot 
take  possession  of  route  or  right  of  way  thus  granted. 

Oistingulshed  In  Fawcatnck  Val.  St.  It.  R.  v.  Town  Council,  22  B. 
I.  !)10,  47  &tl.  691.  holding  where  ordinance  permitted  street  railroad 
to  use  certain  streets  and  prescribed  nse  of  certain  form  of  rail,  and 
company  assented  to  ordinance,  city  could  afterward  change  form 
of  rail  and  order  company  to  pave  portion  of  street;  Clarksburg, 
etc,  Co.  V.  aarksburg.  47  W.  Va.  747,  35  8.  B.  997.  holding  grant 
by  town  of  Clarksburg  in  18S7,  of  excluaire  electric  light  franchise 
for  term  being  void,  It  may  grant  to  another  corporation  within 
same  term  franchise  to  occupy  streets  for  same  purpose. 
166  U.  S.  B71-B00,  41  L.  1119,  MOSES  t.  UNITED  STATES. 

Syl.  1  (SII,  968).  Disbursing  offlcer'a  bond  effective  when 
accepted. 

See'dO  Am.  St  Rep.  189,  note. 

SyL  3  {XII,  968).  ReQUlrlng  officer  to  give  bond  In  absence  of 
law. 

See  90  Am.  St.  Bep.  200,  201,  note. 

Syl.  6  (XII,  968).    Treasury  transcripts  as  evidence. 

Approved  In  Harvey  t.  United  States,  97  Fed.  4o5,  holding  frag- 
mentary and  Incomplete  transcript  from  books  of  treasury  depart- 
ment containing  accounts  of  marshal,  covering  only  portion  of  term 
and  containing  no  item  of  hU  accounts  during  last  two  years  of 
Incumbency,  Is  Insufficient  to  warrant  Judgment  against  sureties  In 
action  brought  thirty-three  years  after  expiration  of  term  for  re- 
jected Items  of  expenditures  shown  thereby  to  have  been  claimed 
by  him. 

Distinguished  In  United  States  t.  Lew  Foy  Dew,  119  Fed.  789, 
holding  in  deportation  proceedings  certificate  signed  by  commis- 
sioner that  complaint  was  presented  before  blm  charging  defendant 
was  unlawfully  In  country  and  that  In  hearing  It  was  adjudged  he 
bad  right  to  be  and  remain  here  1b  inadmissible  In  proof  of  prior 
adjudication  of  his  right  to  remain. 

Syl.  7  (XII.  968).     Restating  officer's  account  proved  fraudulent 

Approved  in  United  States  v.  Butler,  114  Fed.  583,  holding  wbere 
accounts  Of  army  paymaster  were  restated  ten  years  after  their 
allowance,  and  claim  made  against  officer  for  sum  shown  to  be 
due  from  blm  by  restatement,  government  has  burden  of  showing 
falseness  of  accounts  previously  allowed. 

Syl.  8  (XII.  UCS).  Admissibility  against  surety  of  Judgment 
against  principal. 

Approved  In  United  States  v.  Bundle.  107  Fed.  230.  holding  default 
Judgment  against  principal  in  action  on  bond  against  principal  and 
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antetiea  la  onl;  prima  facie  evidence  against  the  sureties,  who  put 

in  issue  their  liability. 

166  U.  S.  601-606,  41  L.  1130,  DNITBD  STATES  t.  ORBAT-HOUSB. 

Syl.  1  (Xll.  968).     Statutory  repeal  by  Implication. 

Approved  In  Pooler  t.  United  States,  127  Fed.  S13,  holding  where 
Indictment   charges  making  and   using  false  pension    vonch^  it 
is  sustainable  under  Rev.  Stat.,  f  6438. 
166  U.  S.  606-616.  41  L.  1132,  TEXAS,  ETC.,  RT.  v.  CODT. 

SyL  1  (XII,  968).  Kemoval  —  Plain tllTs  must  show  Federal 
question. 

Approved  in  Texas,  etc.,  Ry,  t.  Davis,  98  Tex.  386,  S5  8.  W.  582. 
holding  Federal  railroad  corporation  may  remove  suit  against  It, 
though  plaintlfTa  petition  allege  defendant's  incorporation  otherwise. 

Syl.  4  (XII,  969).    Courts  — Snlta  against  Federal  corporation. 

Approved  In  Swafford  v.  Templeton.  185  U.  S.  484,  46  L.  1008.  22 
Sup.  Ct.  786,  upholding  Federal  Jurisdiction  over  action  for  dam- 
ages tor  wrongful  refusal  to  permit  plaintiff  to  vote  at  election  for 
congressman;  State  v.  Frost.  113  Wis.  648,  89  N.  W.  920,  holding 
Information  by  State  attorney -general  to  restrain  Federal  receiver 
from  dismantling  railroad  In  order  to  sell  materials  pursuant  to 
order  of  appointing  court  is  removable. 

SyL  &  (XII,  &68).  Bemoval  — Judicial  notice  ol  Federal  cor- 
poration. 

Approved- In  Scott  v.  Choctaw  O.,  etc.,  R.  R.  Co..  112  Fed.  181, 
holding  it  la  not  essential  to  give  defendsnt  right  of  removal  on 
ground  that  It  Is  Federal  corporation,  that  such  fact  should  appear 
from  complaint,  bat  tt  may  l>e  shown  1^  petition  for  removal; 
Winters  v.  Drake,  102  Fed.  649,  upholding  Federal  Jurisdiction 
where  declaration  alleged  that  defendant  was  appointed  receiver 
of  railroad,  and  that  as  such  receiver  by  order  of  court  he  took 
possession,  though  name  of  appointing  court  not  mentioned,  where 
removal  petition  stated  It;  State  v.  Frost,  113  Wla.  645,  89  N.  W. 
919,  holding  Information  by  State  attorney-general  to  enjoin  Federal 
receiver  from  dismantling  railroad  In  order  to  sell  materials  pursu- 
ant to  order  of  appointing  court  is  removable. 

Distinguished  In  Oableman  v,  Peoria,  etc..  R.  R.  Co.,  101  Fed.  3, 
holding  action  against  railroad  receiver  for  damages  for  Injuries 
resulting  from  alleged  negligence  In  operation  of  railroad  is  not 
removable,  as  case  arising  under  Federal  laws  solely  on  ground  that 
receiver  was  appointed  by  Federal  court. 

Syl.  6  (XII,  969),  Rights  and  duties  of  railrosd  and  traveler  at 
oroESlng. 

Approved  in  Carter  v.  Central  Vt.  R.  R.,  72  Vt  198,  47  Atl.  799, 
reaffirming  rule;  Chesapeake,  etc.,  Ry.  Co.  v.  King.  99  Fed.  256, 
holding  where  passenger  alighted  at  station  and  crossed  tracks  In 
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rear  of  tnUn  to  reacb  street  &nd  was  struck  by  trelgbt  train  on 
otber  track,  qnestlonB  as  to  contributory  negligence  and  whether  or 
not  be  was  still  a  passenger  are  for  Jury;  Gabagan  t.  Boston,  etc., 
B.  R.,  TO  N.  H.  447,  50  Atl.  ISO,  apbolding  direction  of  verdict  for 
defendant  where  plaintiff  struck  by  engine  In  broad  dajligbt  at 
crossing  for  pedestrians  wbere  view  was  nnobstmcted,  and  be 
failed  to  atop,  look  or  listen. 

Syl.  7  (XII,  907).  Berersal— Omission  of  Donrequested  iu- 
stmctlona. 

Approved  In  American  Bonding  &  Trust  Co.  v.  Baltimore  &  O. 
S.  W.  R.  B.  Co.,  124  Fed.  892.  applying;  rale  to  instruction  on  allow- 
ance of  interest  In  action  on  guaranty  bond;  Oass  Count?  v.  Qibson, 
107  Fed.  S67,  bolding,  in  action  for  labor  and  materials,  objection  to 
Instruction  that  It  was  not  sufflclently  full  cannot  be  sastalned  oft 
appeal  where  further  Instruction  not  requested. 
166  U.  B.  617-620,  41  L.  1136,  TEXAS,  ETC.,  RT.  v.  BARRETT, 

Syl.  2  (XII,  068).  Master  — Ordinary  care  to  furnish  safe 
macbineiy. 

Approved  In  Westlnghouse,  etc.,  Mfg.  Co.  v.  Heimlich,  127  Fed. 
93,  holding  where  defendant  purchased  derrick  chain  from  reputable 
chalnmaker,  who  represented  It  to  be  of  bigest  quality  and 
tested,  and  it  broke  because  of  crystallization  of  Iron,  causing  deatb 
of  employee,  defendant  not  liable;  Swensen  v.  Bender,  114  Fed,  7, 
applying  rule  where  servant  injured  by  caving-ln  of  tunnel  wbere 
be  was  working  and  which  was  insufficiently  timbered;  New  Or- 
leans, etc.,  R.  B.  Co.  v.  Clements,  100  Fed.  422.  holding  railroad 
liable  where  night  foreman  while  climbing  on  moving  cars  to  loosen 
brakes  grabbed  brake  wheel  from  which  nut  waa  missing  without 
his  knowledge,  and  was  injured  by  reason  of  wheel  coming  off. 

Syl.  4  (XII,  970).    Ordiuary  care  defined. 

Approved  In  Simpson's  Patent  Dry-Dock  Co.  v,  Atlantic,  etc.,  SS. 
Co..  108  Fed.  425.  applying  rule  In  libel  against  dock  company  for 
damages  for  Injury  to  steamer  from  falling  while  being  docked. 

Syl.  5  (XII,  970).  Employee— Burden  of  proving  defects  caused 
Injury. 

Approved  In  Velth  v.  Salt  Co.,  51  W.  Va.  98.  41  S.  E.  189,  re- 
affirming rule;  Patton  v,  Texas  P.  &  R.  R.  Co.,  178  U,  S.  663,  45 
L.  364.  21  Sup.  Ct.  277,  holding  railroad  not  liable  for  Injuries  to 
Ureman  caused  by  loose  bolt  on  step  which  had  been  inspected; 
Westlnghouse,  etc.,  Mfg.  Co.  v.  Heimlich,  127  Fed.  95,  holding  wbere 
defendant  brought  derrick  chain  from  reputable  chalnmaker  wbo 
represented  it  to  be  of  highest  quality  and  tested,  and  It  broke 
because  of  crystal  I  Izat  Ion  of  iron,  causing  death  of  employee,  de- 
fendant not  liable;  Mountain  Copper  Co.  v.  Van  Buren,  123  Fed. 
02,  holding  In  action  for  death  of  employee  by  cavlng-ln  of  nalne. 
burden  of  proving  negligence  on  part  of  defendant  U  on  plaintiff; 
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O'Gotinell  v.  Pefia.  Co.,  US  Fed.  993,  applying  rule  In  action  bj 
switchman  for  IdJutIcs  BuataJned  by  defective  step  on  car;  Brad7 
T.  Western  Union  Tel.  Co..  113  Fed.  810,  applying  rale  where  line- 
man Injnred  by  reason  of  Incompetency  ot  fellow  eervant,  which 
was  known  to  foreman;  In  re  California  Nav.  &  Imp.  Co.,  110  Fed. 
674,  applying  rale  where  ateam  drum  on  steamer  bnrst  and  killed 
fireman;  Whitney  v.  New  York,  etc.,  H.  B.  Co.,  102  Fed.  852,  apply- 
ing rule  Id  action  by  employee  Injured,  while  using  pass  ou  trip  not 
connected  with  his  work;  Bishop  v.  Brown,  14  Colo.  App.  548,  61 
Pac  S5,  holding  mere  fact  of  explosion  of  steam  boiler  does  not 
raise  nvesniuptlon  ot  negligence;  Dwatley  t.  Imnan,  42  Or.  Ml, 
70  Pbc.  630,  holding  breaking  of  pulley  connected  with  machine 
at  which  InJnred  employee  was  working  does  not  Justify  Inference 
that  master  was  negligent 

Distinguished  In  Texas  &  P.  Ry.  Co.  t.  Bragan,  US  Fed.  817,  hold- 
ing where  In  action  for  death  of  fireman  In  railroad  collision  de- 
fendant charged  contributory  negligence  on  part  of  fireman  In  fall- 
ing to  glre  engineer  proper  signal  and  that  such  failure  caused 
collision,  burden  of  proof  was  on  defendant;  Bradford  Glycerine  Co. 
T.  Klzer,  .113  Fed.  897,  holding  where  In  action  by  servant  for  In- 
juries caused  by  explosion  of  nltro-glycerlne  made  by  defendant.  It 
was  shown  that  nltro-glycertne  exploded  spontaneously .  and  there 
was  evidence  that  If  pure  and  properly  made  It  would  not  explode, 
but  that  It  would  If  Impure,  It  was  not  error  to  charge  that  If  Jury- 
found  such  to  be  fact,  then  presumption  of  impurity  arose  from  fact 
of  explosion. 
166  D.  S.  620-637,  41  L.  1139,  NOKTHEKN  Pa6.  B.  B.  v.  SANDBRa 

Syl.  1  (XII,  970).     Filings  on  lands  ot  disputed  nature  —  Mines. 

Approved  In  Hewitt  v.  Scbults.  180  U.  8.  146,  45  L.  40S,  21  Bup. 
Ct.  311,  reaffirming  rule;  Nelson  t.  Northern  Pac.  Ry.  Co.,  168  U.  8. 
117,  120,  23  Sup.  Ct  305,  47  L.  410,  holding  one  occupying  land 
as  homestead  after  fixing  general  route  of  Northern  Pacific  but 
prior  to  definite  location  of  route,  whose  application  to  enter  It  as 
homestead  after  Its  survey  was  rejected,  had  title  confirmed  by  act 
of  May  14.  1880.  chap.  89.  t  3;  Tarpey  v.  Madsen,  178  U.  8.  226,  44  L. 
1047.  20  Sup.  Ct  853,  holding  where  original  entryman  abandons 
tract  entered  by  him,  and  It  comes  within  limits  of  grant  to  railroad, 
third  party,  third  party  coming  In  after  lapse  of  many  years  and 
setting  up  title  of  that  entryman  has  no  eqoltfible  rights;  United 
States  ▼.  Oregon,  etc.,  B.  B.  Co.,  176  U.  3.  43.  44,  47,  44  L.  365,  S66,  20 
Sup.  Ct  266,  holding  lands  within  limits  of  Northera  Pacific  grant  of 
I860,  which-  had  not  been  earned  by  such  road,  were  property 
patented  to  Oregon  Central  under  Its  grant;  M'Oone  v.  Esslg,  118 
Fed.  280,  holding  patent  Issued  to  widow  of  homesteader  upon  her 
making  final  proof  In  accordance  with  provision  of  homestead  law 
conveys  land  to  her  absolutely,  and  no  Interest  passes  by  Inheritance 
to  children  of  hustiand;  Southern  Pnc.  R.  R.  Co.  v.  United  States,  109 
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Fed.  922,  holding  line  of  Texas  PaclOc  never  deflnftely  flzed  tn  Cal- 
Ifomla  between  Ynma  and  San  Diego,  ao  as  to  give  that  company 
title  to  lands  adjacent  tbereto  tinder  grant  of  1871,  bo  as  to  prevent 
lands  from  passing  to  Sontbem  Pacific;  United  States  t.  Xortbem 
Pac.  R.  R.  Co.,  103  Fed.  390,  holding  fact  that  certain  lands  bad  been 
flled  ap  tn  land  office  before  railroad  definitely  fixed  opposite  inereto 
Is  not  anfflclent  to  inclnde  tbem  In  lands  excepted  from  Northern 
Pacific  grant  of  1S64,  If  proof  of  occupancy  of  and  payment  for 
said  lands  not  made  within  thirty  days  after  date  of  such  flUng: 
Unrray  v.  Polglase,  23  Hont  419,  S9  Pac.  443,  holding  entryman 
of  mining  claim  who  makes  Qnal  entry  thereof  and  obtains  re- 
ceiver's receipt  therefor,  showing  he  Is  entitled  to  a  patent,  la  not 
relieved  from  doing  annual  representation  work  where  receipt  ob- 
tained by  frand;  Northern  Pac.  By.  v.  Nelson,  22  Wash.  534,  61 
Pac  707,  holding  act  of  Congress  of  Jnly  2,  1S64,  anthorlzlng  with- 
drawal from  sale  or  entry  of  certain  public  lands  along  Northern 
Pacific  excludes  sncta  lands  from  operation  of  homestead  law. 

Dlstlngnlsbed  In  dissenting  opinion  In  Nelson  v.  Northern  Pac. 
By.  Co.,  188  D.  S.  151.  152,  23  Sup.  Ct  318,  47  L.  423,  424,  majority 
holding  one  occupying  land  as  homestead  after  fixing  general  route 
of  Northern  Pacific,  but  prior  to  definite  location  of  route,  whose 
application  to  enter  it  as  homestead  after  Its  survey  was  rejected, 
bad  Utie  confirmed  by  act  of  May  14,  1880,  chap.  89,  |  8. 
166  n.  S.  637-ftl8,  41  L.  1145,  WHITNEY  v.  FOX. 

Syl.    3   (XII.   970).    Following    State's    sUtutory    construction. 

Approved  in  Rice  v.  Elgley,  7  Idaho,  130,  61  Pac.  295,  holding 
under  Rev.  Stats.,  |  S937,  aubd.  3.  in  action  against  administrator 
to  establish  r^ulting  trust.  plalntlET  cannot  be  witness  ss  to  mat- 
ters of  fact  occurring  before  death  of  decedent;  Khea  v.  State,  63 
Nebr.  487,  88  N.  W.  7fl8.  construing  Criminal  Code.  I  S.  malting 
homicide  committed  In  perpetration  or  attempt  to  perpetrate  rape, 
arson,  robbery  or  burglary,  murder  In  first  degree. 
ICO  U.  S.  648-660,  41  L.  1140,  OXLEY  STAVE  CO.  v.  BUTLER  CO. 

SyL  1  <XII,  971).    Necessity  for  claiming  Federal  right 

Approved  In  Herold  v.  Frank,  191  U.  S.  669;  Rodley  v.  People  of 
California,  183  U.  S.  694.  46  L.  393,  22  Sup.  Ct  034;  Capital  City 
Dairy  v.  Ohio,  183  U.  S.  248.  46  L.  178,  22  Sup.  Ct.  124;  Eastern 
Building  &  Loan  Assn.  v.  Welling.  ISl  U.  S.  49,  45  L.  471,  21  Sup. 
Ct  532;  Harklns  v.  City  of  Asbvllle,  180  D.  8.  635,  46  L.  709,  21 
Sap.  Ct.  922;  Baltimore,  etc.,  Ry.  Co.  T.  Mayor  &,  City  Council,  179 
U.  S.  681,  45  L.  384,  21  8«p.  Ct.  918;  Henkel  v.  Clndmiati,  177  U. 
S.  171,  44  L.  721,  20  Snp.  Ct.  573,  and  Shewalter  v.  M.  Pac.  Ry.  Ca, 
152  Mo.  631,  54  S.  W.  226,  all  reaffirming  rule;  Home  for  Incurables 
V.  City  of  New  York.  187  U.  8.  158,  23  Sup.  Ct  86.  47  L.  119. 
holding  certificate  of  Stats  chief  Justice  not  made  while  case  was 
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before  tbat  conrt  Is  Insufficient  to  giye  Supreme  Court  Jurisdiction 
to  review  State  decision;  Kennard  T.  Nebraska,  ISS  U.  S.  307,  46 
L.  1176,  22  Sup.  Ct.  SSI,  refusing  to  review  Nebraska  declsloD  tbat 
Pawnee  reservation  lands  were  public  lands  witbin  section  12  of 
enabling  act;  Sweringen  v.  Bt  Louis,  185  U.  S.  46,  46  L.  T99,  22 
Snp.  CL  G72.  denying  existence  of  Federal  question  where  Mlssonrl 
court  decided  plainttlT  not  entitled  to  alluvion  caused  by  rescission 
of  MUslBSlppI  from  point  where  It  flowed  at  time  bis  predecessor 
took  title  to  property  by  virtue  of  government  patent;  Missouri,  K. 
&  T.  B.  R.  Go.  V.  Elliott,  1^  U.  S.  534,  46  I..  676,  22  Sup.  Ct  448, 
upholding  Federal  Jnrisdlctian  where  Miasourl  court  necessarily 
decided  that  Kansas  City  court  in  passing  upon  claim  of  immunity 
was  final  court  of  Missouri  where  such  question  could  be  decided, 
and  writ  of  error  ran  to  Kansas  City  Court  of  Appeals;  Brown  v. 
Missouri,  etc.,  Ity.  Co.,  175  Mo.  188,  T4  S.  W.  »74,  denying  Supreme 
Conrt's  appellate  Jurisdiction  where  constitutional  question  not 
raised  In  trial  court;  Ash  v.  Independence,  160  Mo.  SO,  68  S.  W.  SS9, 
holding  section  and  article  of  Constitution  which  statute  violates 
must  be  pointed  out  In  trial  court  In  order  to  give  Jurisdiction  to 
Supreme  Court  on  appeal;  State  v.  Raymond,  156  Mo.  118,  56  8.  W. 
805,  holding  appeal  In  criminal  case  otherwise  appealable  to  Court 
of  Appeals,  and  by  tltat  court  transferred  to  Supreme  Court  on 
ground  that  constitutional  question  Is  Involved,  cannot  be  enter- 
tained if  constitutional  question  not  raised  In  trial  court 

DisUngulshed  In  Adkins  v.  Richmond.  98  Va.  93,  34  S.  E.  067, 
holding  Supreme  Court's  Jurisdiction  affirmatively  appears  when 
court  can  see  tbat  Judgment  of  lower  court  necessarily  Involved 
constitutionality  of  some  statute  or  ordinance,  or  drew  in  question 
some  constltntlonal  right. 

SyL  2  (XII,  071).    Federal  right  must  be  claimed  In  terms. 

Approved  in  Speed  v.  McCarthy,  181  O.  S.  272,  45  L.  858,  21  Sup. 
Ct  615.  reaffirming  rule;  Mutual  Life  Ins.  Co.  v.  McUrew,  188  U,  S. 
308.  309,  23  Sup.  Ct.  378.  379,  47  L.  485.  holding  Federal  question 
Srst  raised  In  State  appellate  court  Is  too  late. 

(XII,  071).    Miscellaneous. 

Cited  la  Gale  v.  Southern  Building,  etc.,  Assn.,  117  Fed.  734,  hold- 
ing bill  alleging  that  complainant  Is  resident  or  lives  at  certain 
place  does  not  state  his  citizenship  necessary  to  give  Federal  court 
Jurisdiction. 
166  U.  S.  661-672,  41  L.  1154,  IN  RE  CHAPMAN. 

Syl.  3  (XII.  971).     Compelling  attendance  of  witneases. 

Approved  In  Co-Operatlve,  etc.,  Assn.  v.  State,  158  Ind.  468,  BO 
X.  E.  148.  holding  constitutional  provision  against  unrenBonablf 
searches  not  violated  by  Burns'  Rev.  Stots.  1894,  J  8444,  giving 
tax  officials  right  to  examine  books  and  papers  of  taxpayers  for 
purpose  of  listing  and  assessing  property. 
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S;L  4  (Xlt,  972).    Double  Jeopardy  —  Misdemeanor  and  coatempL 

See  92  Am.  St  Rep.  103,  note. 

(XII,  971).    MlacellaneouB. 

Cited  In  In  re  Brodle,  128  Fed.  672,  holding  yrbeie  sentence  of 
»art-msrtlai  resolves  question  whether,  within  meaning  of  Arm; 
Regulations,  |  940,  as  qualified  by  footnote  In  court-martial  manual, 
local  law  is  ImpoBslble  of  ascertainment,  sentence  is  conclusive 
thereon. 

166    D.    S.    673-683,    41    L.    1100,    BALTIMORE    V.    BALTIMORE 
TRUST,  ETC..  CO. 

8;L  1  (XII,  9T2).  Direction  to  maintain  single  instead  of  double 
traclt 

Approved  In  Board,  etc.  T.  Bast  Tenn.  Tel.  Co.,  116  Fed.  SOS, 
hoidlng  city  ordinance  granting  telephone  company  right  to  nse 
streets  on  certain  conditions  creates  iTTevocable  contract  when 
act;epted,  which  cannot  be  repealed  by  subseqnent  ordinance;  Mer- 
cantile Trust,  etc.,  Co.  v.  Collins  Park,  etc,  Co.,  99  Fed.  817,  hold- 
ing undei-  Georgia  Constitution  prohibiting  legislature  from  author- 
ising construction  of  street  railroad  In  city  without  conseut  of  coi^ 
porat»  authority,  ordinance  granting  franchise  is  law  of  State 
within  contract  clause  of  Constitution;  C.  &  P.  Tel.  Co.  v.  Baltimore 
City,  90  Md.  644,  46  Atl.  448,  holding  where  telephone  company 
under  ordinance  Is  entitled  to  construct  conduits  for  Its  wires  In 
streets  under  direction  of  city  commissioner,  and  applies  for  permits 
to  lay  conduits  according  to  plan^  filed,  work  to  be  done  according 
to  direction  of  commissioner,  company  may  restrain  Interference 
with  construction  where  permits  refused  without  objection  to  plans; 
Washington,  etc.,  R.  R.  t.  Alexandria,  98  Va.  3G2,  36  S.  E.  3SS. 
holding  city  may  compel  street  railroad  to  change  form  of  rails 
though  old  rails  had  been  approved  by  city. 

Distinguished  In  Pawcatuck  Val.  St.  R.  R.  v.  Town  Cotiacil.  22 
R.  I.  310.  47  AtL  602,  upholding  ordinance  compelling  street  railroad 
to  change  form  of  rail  which  had  been  laid  in  conformity  to  prio^ 
ordinance. 

IGS  U.  8.  685-697,  41  L.  1165,  LONG  ISLAND  WATER,  ETC.,  CO. 
V.  BROOKLYN. 

Syl.  1  (XII,  972).    Binding  effect  of  State  decisions. 

Approved  In  Hooker  v.  Los  Angeles,  188  D.  S.  319,  23  Sup.  Ct 
397,  47  L.  401,  holding  written  findings  need  not  be  made  before 
verdict  of  compensation  In  condemnation  proceedings;  Leagoe  t. 
Texas,  1S4  U.  S.  159.  46  L.  480,  22  Sup.  Ct.  476.  upholding  Tex. 
Gen.  Laws  1897,  chap.  103,  p.  132,  relating  to  mode  of  collectloii 
of  delinquent  taxes;  Xazoo  &  M,  V.  It.  R.  Co.  r.  Adams.  ISO  U.  S. 
9,  45  L.  402,  21  Sup.  Ct  242,  holding  Federal  question  set  op  after 
grant  of  new  trial  and  remand  by  State  court  was  too  late. 
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SyL  2  (XII,  972).    Taking  water  system  under  eminent  domain. 

Approved  In  Skaneatelea  Water-Works  Go.  v.  Sksneateles,  ISl 
D.  S.  362,  46  L.  590,  22  Sup.  Ct.  403,  construing  contract  of  water 
compaay  witb  reference  to  Its  exclusive  right  to  fumlsb  city  with 
water;  N'ewburyport  Water  Co.  v.  City  of  Newburyport,  103  Fed. 
Ij90,  holding  where  franchise  granted  to  erect  water-works  to  supply 
city  with  water  Is  not  exclusive,  subsequent  grant  to  city  of  right 
to  build  competing  works  Is  not  taking  of  corporation's  property 
or  franchise  within  Fourteenth  Amendment;  Kennebec  Water  Dlst. 
v.  WatervlUe,  97  Me.  206,  64  Atl.  15,  holding  In  Bxlng  value  of  fran- 
chises granted  to  water  companlea,  fact  that  they  are  not  escluslve 
or  perpetual  or  irrevocable  must  be  considered;  Kennebec  Water 
Diet  V.  WatervlUe,  96  Me.  244,  245,  52  Atl.  778,  779,  upholding 
grant  of  power  to  water  district  created  by  statute  to  take  by  . 
eminent  domain  pl^nt,  property  and  franchises  of  water  company. 

SyL  8  (XII,  972).  Taking  contract  by  condemnation — Termina- 
tion. 

Approved  in  State  v.  Water  Co.,  61  Kan.  661,  60  Pac.  842,  holding 
mortgage  of  all  property  of  water  company  and  all  rights,  privileges 
and  franchises  granted  to  it  by  State  created  valid  incumbrance 
upon  all  Its  property.  Including  right  to  supply  city  and  Inhabitants 
wItb  water  derived  under  city  ordinance;  Kennebec  Water  Dlst.  v. 
WatervlUe,  96  Me.  253,  52  Atl.  782,  upholding  grant  of  power  lo 
water  district  created  by  statute  to  take  by  eminent  domain  plant, 
property  and  francblses  of  water  company. 

SyL  S  (XII,  972).  Due  process  —  Assessment  of  damages  In 
condemnation. 

Approved  In  City  Council  of  Montgomery  T.  Blrdsong,  126  Ala. 
C51,  28  So.  526,  upholding  charter  provision  authorizing  assessment 
of  property  benefited  for  street  Improvements;  Kennebec  Water 
Dlst.  T.  WatervlUe,  96  Me.  251,  52  Atl.  781,  upholding  provision  pro- 
viding for  determination  of  compensation  by  three  appraisers  where 
property  of  water  company  condemned  by  water  district;  Barber 
Asphalt  Pav.  Co.  t.  French,  158  Mo.  543,  58  S.  W.  93T,  upholding 
assessment  for  street  Improvement  apportioned  according  to 
frontage. 

(XII,  972).    Miscellaneous. 

Cited  In  Boise  City,  etc.,  Water  Co.  v.  Boise  City,  123  Fed.  235, 
to  point  tbat  legislative  grants  of  powers  to  municipalities  are 
strictly  construed. 

166  U.  S.  698-706,  41  L.  1169,  8BNTELL  v.  NEW  ORLEANS,  ETC., 
B.  E. 

SyL  1  (Sit,  9T3).    Dogs  are  property. 

Approved  In  Hodges  v.  Causey,  77  Miss.  356,  78  Am.  St  Bep.  525, 
26  So.  946,  holding  notice  by  plaintiff  to  defendant  to  keep  off 
Vol  III —  52 
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tatter's  premises  with  bis  dogs  wlU  not  alone  Jnetifir  killing  dog 
mnnlng  throngh  com  field,  tbongb  defendant  apprehended  dog 
would  pass  Into  and  damage  open  cotton  In  same  field. 

87L  2  (XII,  97S).    Dogs  subject  to  police  power. 

Approved  In  Bausch  v.  Barrere,  109  La.  D70,  33  So.  006,  nptaold- 
Ing  section  6  of  Act  No.  Ill  oE  1886,  anthorlzlng  recovery  by  owner 
of  sheep  killed  by  dog  from  owner  of  dog  of  ten  times  damages 
sustained. 

Syl.  8  (XII,  973).    Protection  to  taxed  dogs  only  —  Police  power. 

Approved  in  Oltwon  t.  Harrison,  W  Ark.  300,  63  8.  W.  1001,  np- 
boldlng  ordinance  Imposing  license  tax  on  dogs,  sabjecting  owners 
to  fine  for  nonpayment  tbereof,  and  providing  for  killing  of  un- 
licensed dogs;  Fox  V.  Mobawk.  etc.,  Soc.,  ISS  N.  1.  S21,  59  N.  E. 
354,  boldlng  void  Laws  1896,  chap.  44S,  providing  tor  licensing  of 
dogs  in  cities  where  humane  society  exists  and  tbat  license  fees 
eiiall  be  used  by  society  to  pay  costs  of  enforcing  act  and  "  for 
Its  own  purposes;"  State  v.  Smith,  72  Vt  141,  47  AtL  390,  up- 
holding Vt.  8taL,  1  4S20,  making  it  unlawful  to  keep  nnllceuBed 
dogs. 
166  U.  S.  707-708,  41  L.  1172.  SPEINGVILLB  v.  THOMAS. 

Syl.  1  (All,  073).    Seventh  Amendment  — Verdict  by  nine  Jurors. 

Approved  in  Downes  v.  BIdwell,  182  0.  S.  269,  293,  45  L.  1099, 
1109.  21  Sup.  Ct  780,  789.  upholding  Foraker  act  Imposing  duUes 
on  Imports  from  Porto  Blco;  Black  v.  Jacheon,  177  V.  S.  303,  44  L. 
807.  a)  Sup.  CL  «53,  holding  where  defendant  Bet  Up  title  under 
homestead  entry  and  set  out  how  land  had  been  acquired,  plalutifF 
alleging  trespass  and  Inclosure  of  land  and  defendant's  Irresponsi- 
bility cannot  get  mandatory  injunction  restraining  defendant  from 
trespassing  or  removing  Improvements,  and  trial  court  cannot  try 
cause  without  Jury;  Maxwell  T.  Dow.  176  U.  8.  688.  44  L.  599,  20 
Sup.  Ct  4M.  upholding  Utah  criminal  prosecution  by  Jury  of  eight 
persons. 

160   D.    S.    70&-716.  41   L.   1173.   LOUISVILLE.    ETC.,    B.    R.   v. 
LOUISVILLE. 

Syl.  1  (XII,  973).    Federal  right,  when  raised. 

Approved  In  Gates  v.  Parmly,  191  U.  S.  557.  and  Baltimore,  etc.. 
Ky.  Co.  V.  Mayor  and  City  Council.  170  D.  S.  681.  45  L.  384,  21  Sup. 
Ci.  918,  both  reaffirming  rule;  Xazoo  &  M.  V.  B.  B.  Co.  v.  Adams, 
ISO  U.  S.  48,  45  L.  418.  21  Sup.  Ct.  259.  holding  statute  alleged  to 
impair  contract  must  be  set  up  in  pleadings  or  In  opinion  of  court, 
and  It  Is  not  sufficient  tbat  chief  Justice's  certificate  set  ont  tbat 
upon  argument  validity  of  subsequent  legislation  was  questioned 
as  rciiUiCUBOt  to  Federal  Coa&tUutlon. 
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166  0.  8.  717.  41  L.  1187,  EATTON  t.  TEXAS,  ETC.,  Kt. 

MiaceUaneoiii. 

Cited  Id  Milwaukee  Mecbatilcs'  IQB.  Co.  v.  B.  S.  Rbea,  etc.,  Son. 
123  Fed.  13,  holding  on  motion  to  direct  verdict  In  determlntnE 
whetber  there  Is  SiUj  eufflclent  evidence,  if  credits  by  Jury,  to  Jus- 
tify verdict  in  favor  of  other  party,  court  must  take  tbat  view  ot 
evidence  and  inferenceB  to  be  drawn  tberefrom  most  favorable  to 
party  against  whom  Inatmctlon  Ib  asked. 
166  U.  8.  719,  41  L.  1187.  MURPHY  v.  COLORADO  PAVING  CO. 

Miscellaneous. 

Cited  in  dissenting  opinion  In  Giles  v.  Harris,  188  D.  8.  489,  23 
Sap.  Ct  647,  47  L.  913,   majority  denying  Federal  courts  jurisdic- 
tion over  equitable  ault  by  Alabama  n^ro  to  compel  registrar  to 
enroll  his  name  on  vottng  lists. 
166  U.  8.  721,  41  L.  1187,  MUTUAL  LIFE  INS.  CO.  v.  PHINNBT. 

Certiorari. 

Approved  In  Mntnal  Life  Ins.  Co.  y.  Cohen,  179  U.  8.  264,  45  L. 
183,  21  Sup.  Ct  106.  reciting  history  of  UtigaUon. 
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167  D.  8.  1-37.  42  L.  66.  COMPTON  v.  JESSUP. 

Syl.  3  (XII,  975).    Judgment  by  consent  binds  partlea  benefited. 

Approved  In  The  New  York,  113  Fed.  811,  holding  claimant  of 
vessel  under  sale,  giving  bond  to  prevent  court  from  Betting  sale 
aside  for  fraud,  cannot  deny  tbat  bond  represents  vessel  unaffected 
by  such  sale. 
I(!7  U.  8.  38^3.  42  Lv  69,  IN  RE  HALL. 

Syl.  1  (XII,  975).  Act  1897  abrogating  Conrt  of  Claims'  Juris- 
diction. 

Approved  In  Murpby  v.  Utter.  186  U.  8.  100,  46  L.  1078,  22  Sup. 
Ct.  7S1,  boiding  terrltorlnl  act.  repealing  act  creating  loan  com- 
iniRslon,  did  not  terminate  comnilBslon  where  prior  act  of  Congress 
had  repealed  sucb  creating  act  and  re-eoocted  same:  District  of  Co- 
lumbia V.  Eslin,  18.1  U.  S.  G4,  40  L.  Sii.  22  Sup.  Ct.  IS,  holding  act  of 
Congress  189T  repealing  act  IS!)5  aud  vncating  proceedlags  pending 
rlicreunder,  Supreme  Court  has  no  Jurisdiction  of  nnpeai  from  Dis- 
trict of  Columbia  thereunder:  Emiiicn  v.  Lincoln  Land  Co..  102 
Fed.  r>G2,  boiding  Congrens  may  pass  aci  withdrawing  contest  from 
land  department  and  determine  riglita  of  parties;  Ujiited  States  v. 


IzcJbyCoOgIC 


167  n.  S.  43-60  Notes  on  U.  S.  Beports.  820 

KeUey,  97  Fed.  4S1,  holding  act  June  1897  amending  act  1887  bj 
taking  awa^  concorrent  Jurladictlon  of  Circuit  and  Dtatrlct  Courts 
over  salts  for  officers'  ssjarles  affected  pending  esses. 
167  U.  S.  43-48,  42  L.  71.  DAVIS  v.  MAS SAOHD SETTS. 

Sjt  1  (XII,  d7G).  Fourteenth  Amendment  leaves  SUte  poUce 
power. 

Approved  In  State  v.  Aldrlch,  70  N.  H.  302,  85  Am.  St  Bep.  632, 
47  Atl.  602,  upholding  Laws  1897,  cbap.  93,  forbidding  persons 
over  twelve  years  old  from  riding  bicycles  on  sidewalks.  See  notes, 
78  Am.  St  Bep.  249,  250. 

Byl.  2  (XII,  9T6).    State  coort  finding  protecting  pnbltc  common. 

Approved  In  Love  v.  Jndge  of  Becorder's  Court  128  Mich.  562, 
87  N.  W.  788,  upholding  Detroit  ordinance  forbidding  making  any 
public  address  In  public  squares  without  mayor's  permission. 
167  U.  S.  48-67.  42  L.  72,  NOBTHBBN  PAC.  B.  B.  t.  POIRIE. 

Syl.  1  (XII,  976),    Employee  assumes  risks  of  fellow  service. 

Approved  In  Beaumont  v.  Northern  Pac.  Ry.  Co.,  109  Fed.  537, 
holding  railway  company  not  liable  for  death  of  engineer  who  was 
negligent  In  running  train  In  excess  of  speed  allowed;  dissenting 
opinion  In  Missouri,  etc.,  Ry.  Co.  v.  Elliott,  102  Fed.  Ill,  msjorlty 
holding  trsln  dispatcher  and  employees  operating  trains  are  not 
fellow  servants. 

Syl.  2  (XII,  976).  Brakeman  and  engineer  of  other  train  fellow 
servants. 

Approved  In  Pennsylvania  Co.  v.  FIshack,  123  Fed.  471,  holding 
yardmaster  and  fireman  of  switch  engine  are  fellow  servants; 
Weeks  v.  Sharer,  111  Fed.  335,  hoidlng  shift  boas  directing  labor 
of  men  but  without  power  to  hire  or  discharge  la  fellow  servant  of 
men;  Thomas  v.  CInclnnaU,  etc.,  Ry.  Co.,  97  Fed.  249,  holding  rail- 
road yardmaster,  authorized  to  hire  and  discharge,  who  Is  subject 
to  orders  of  snperintendent  and  yardmaster,  Is  fellow  servant  of 
switch-gang  foreman. 
167  D.  S:  57-60.  42  L.  76.  WALKER  v.  COLLINS. 

Syl.  1  (Xn.  976).  PiaintlCTB  statement  must  show  Federal 
ground. 

Approved  In  Arkansas  v.  Kansas  &  T.  Coal  Ca,  183  D.  S.  189, 
46  L.  146,  22  Sup.  Ct.  4S,  holding  Supreme  Court  cannot  take  Ju- 
dicial notice  that  word  "  Import "  meant  bringing  armed  men  from 
outside  State  in  order  to  create  Jurisdiction;  Gableman  v.  Peoria. 
etc..  B.  R.  Co.,  179  U.  S.  337,  45  L.  222,  21  Sup.  Ct  172,  holding 
receiver  cannot  remove  suit  to  Federal  court  on  aole  ground  of 
appointment  by  Federal  court  where  SDch  court  acted  in  exercise 
of  general  equity  powers;  Joy  v.  St.  Louis,  122  Fed.  625,  holding 
Federal  Jurisdiction  cannot  be  conferred  by  allegations  that  defend- 
ant will  defend  on  grouqd  of  Federal  Laws;  Fllholl  t.  lorney,  119 
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Fed.  ST8.  holdlnc  aUegatlon  In  complaint  that  defendant  Ib  In 
poaacBoIon  bj  direction  of  United  Btatea  la  anrplneage;  Wastalne- 
ton  T.  laUnd  Lime  Co.,  IIT  Fed.  778,  remanding  action  by  State 
to  recover  Iitnd  and  value  of  Ilmeatone  qnorried  thereon  where  plaln- 
tJtF  merely  claims  In  fee  and  not  aa  mineral  landa;  Sooth  Carolina 
T.  Tlrglnla-Carollna,  etc.,  Co.,  117  Fed.  728,  holding  action  by 
State  to  anbject  lorelgn  corporation  to  penaltiea  under  State  atat- 
ute  la  nonremovable  wbere  neither  complaint  nor  atatnte  mentions 
Fedeml  lawa;  Mayo  v.  Dockey,  108  Fed.  806,  holding,  undo  act 
1887-1888,  United  States  marshal  ened  in  State  court  cannot  re- 
move salt  vbere  complaint  doea  not  discloae  tbat  be  is  marshal; 
Broadway  lua.  Co.  v.  Oblcago,  etc.  By.  Co.,  101  Fed.  510,  ordering 
remand  of  anlt  where  constltatlooal  qneation  waa  auggeeted  in 
removal  petition  and  answ^  filed. 

DlaUngnlsbed  In  Scott  v.  Choctaw  O.,  etc  R.  R.  Co.,  112  Fed. 
181,  botding  Federal  character  of  railroad  need  not  appear  In  com- 
plaint to  enable  railroad  to  remove. 
167  D.  S.  80-0&,  42  L.  77,  CROSS  v.  E1TAN8. 

SyL  1  (XII,  076).  Clrcnlt  Court  of  Appeals  certUes  dlaUnct 
questions. 

Approved  in  Tilaenbeld  v.  United  States,  188  U.  8.  134,  40  L.  1088, 
22  Snp.  Ot  748,  declining  to  anawer  certified  questiona  ao  framed 
as  to  invite  coort  to  search  entire  record  and  in  effect  to  determine 
correctneas  of  Judgment 

107   U.    8.   06-75,   48  I*    79,    SPOKANE    FALLS,   ETa,   RY.   v. 
ZIBGLBR. 

SyL  2  (XII,  9T7).  Pre-empt  loner's  claim  agalnat  railroad  la 
Federal. 

Approved  In  Nevada  Sierra  Oil  Go.  r.  Ulller,  97  Fed.  690,  hold- 
ing bill  aaaerting  rights  baaed  on  location  of  mining  claim  under 
Federal  mining  lawa  discloaes  Fed«al  queatloo. 

Dlstingaisbed  In  Monntain  Tlev  U.  &  M.  Co.  v.  McFadden,  ISO 
U.  8.  SSe,  45  L.  656,  21  Sup.  Ct  488,  holding  court  cannot  supply 
Federal  Jurisdiction  by  Jndldal  notice  of  facta  not  relied  on  by 
plaintiff  where  complaint  doea  not  discloae  Federal  question;  Wash- 
ington V.  Island  Lime  Co.,  117  Fed.  778.  holding  complaint  by  State 
in  anlt  tor  recovery  of  land  and  value  of  limestone  quarried  thereon 
alleging  title  In  fee  In  plalntllX  Involvea  no  question  of  title  as 
mineral  land. 

SyL  3  <XII,  977).  Railroad  muat  compensate  pre-emption  claim- 
ant for  land. 

Approved  In  Holmes  r.  United  Statea,  118  Fed.  900,  holding  bona 
fide  settler  on  unsnrveyed  public  land  has  made  "  valid  eettleuient " 
within  meaning  of  president's  proclamation  of  18^  exeepling 
such  land  from  forest  reservation. 
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167  U.  S.  76-81,  42  L.  8S.  WILLIS  v.  BA8TBBN  TRUST,  ETC.,  CO. 

Byl.  1  (XII,  977).    Value  o(  right  In  realty  must  appear. 

Approved  in  Battle  t.  Atklneaa,  191  U.  S.  559,  24  Sup.  Ct  845, 
afflrmtDg  1I5  Fed.  388,  holding  under  Arkanaaa  Btatntes  In  action 
for  unlawful  detainer  amount  in  controTeray  where  action  ia  be- 
tween landlord- and  tenant  la  rental  value  only. 
167  U.  S.  81-87.    Not  cited. 
167  U.  S.  88-104,  42  L.  87.  WABASH  B.  B.  t.  DEPIANCH. 

Syl.    1   (XII,   977).     City    ImproTlns   streets    regardless  of   sur- 
render. 

Approved  In  Macon  St  R.  R.  ▼.  Macon,  112  Ga.  786,  38  8.  E.  62, 
boIdlDg  street-railway  company  not  entitled  to  injunction  against 
enforcement  of  ordinance  requiring  change  of  location  of  tracbs; 
Lake  Shore,  etc.,  Ry.  v.  Elyrla,  69  Ohio  St.  432,  69  N.  B.  T43, 
holding  general  legislation  authortztng  railroad  company  to  use 
streets  gives  no  power  permanently  to  exclude  public  by  means 
of  abutments  supporting  overhead  crossing;  Pawcatuck  Val.  St. 
Ry.  T.  Town  Council.  22  R.  I.  311,  47  Atl.  682,  boldlng  ordlaance 
granting  use  of  certain  streets  and  prescribing  certain  idnd  of 
rail  does  not  preclude  council  from  changing  kind  of  ralL 
167  U.  S.  104-108,  42  L.  94,  BRYANT  v.  UNITED  STATE& 

Sy].    1    (XII,   978).     Habeas    corpus  —  Extradition    commitment 
nonrevtewable. 

Approved  In  Terllnden  t.  Ames.  181  V.  S.  278,  46  L.  54.  22  Snp.  Ct 
487,  holding  evidence  to  show  no  Indictable  offense  was  com- 
mitted Is  not  admissible  on  application  for  writ  of  habeas  corpus; 
Greene  t.  Henkel,  1S3  tJ.  S.  2G1.  46  L.  189,  22  Sup.  Ct.  223,  bold 
ing,  under  Rev.  Stat,  |  1014,  for  removal  for  trial,  magistrate  li 
not  warranted  In  taking  evidence  in  regard  to  organization  of 
grand  Jury  returning  Indictment;  United  Statea  v.  Greene.  108 
Fed.  819,  holding  wbere  commissioner  has  before  lilm  competent 
legal  evidence  of  probable  cause  to  believe  accused  guilty  bis  dnd- 
Ing  Is  conclusive;  In  re  Count  De  Toulouse  l^otrec.  102  Fed.  8T9, 
holding  commlBHioner's  finding  of  probable  cause  to  believe  accused 
to  be  fugitive  from  Justice  Is  open  on  habeas  corpus  only  as  to 
legal  evidence  supporting;  dissenting  opinion  in  People  v,  Hyatt, 
172  N.  Y.  207.  64  N.  E.  835.  92  Am.  St  Rep.  727,  majority  holding 
action  of  governor  In  issuing  warrant  for  extradition  is  reviewable 
on  habeas  corpus.  See  92  Am.  St  Rep.  727.  note. 
167  D.  S.  108-116,  42  L.  96,  ENTERPRISE  UIN.  CO.  t.  BICOAS- 
PEN,  ETC.,  MIN.  CO. 

Syt.  1  (XII.  978).    Right  to  vein  in  tunnel  relates  to  location. 

Approved  in  Calbonn,  etc.,  Co.  v.  AJax,  etc..  Co..  27  Colo.  26,  59 
Pac.  617,  holding,  under  Rev.  SUt.  It  2322,  2323,  bUnd  leads  dts- 
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covered   wblle  projecting  a  dlBcover;  tunnel  tbrongb  prior  valid 
claim  cannot  be  claimed  by  tunnel'OwnerB. 

DlstingnlBbed  In  Murray  r.  Polglase,  23  Uont.  417,  B9  Pac.  442, 
holding  one  w&o  bae  not  filed  and  adverse  claim  under  Rev.  Stat., 
I  2326,  cannot  Intervene  tn  action  to  determine  adverse  claim  to 
mining  location. 

S7I.  2  (XII,  978).    Failure  to  adverse  application  for  patent 

Approved  In  Uinta  Tunnel,  etc.,  Co.  v.  Creede,  etc.,  M.  Co.,  119 
Fed.  168,  168.  boldlng  claimant  of  tunnel  site  located  acrosa  lode 
claims  In  wbich  his  Interests  are  Intangible  and  uncertain  need  not 
file  adverae  claim  against  patents. 
is:  U.  S.  116-120.  42  L.  101,  CAMPBBUi  v.  ELLBT. 

SyL  1  (XII,  978).  Tunnel-owner'i  failure  to  mark  discovery 
point  not  fatal. 

Approved  in  Calboun  Gold  Uln.  Co.  v.  AJax  Gold  Mln.  Co..  1S2 
U.  S.  508,  509,  4S  L.  1206.  21  Sup.  Ct.  890.  boldlng  blind  veins  unUcr- 
neatb  prior  lode  claims  belong  to  surface  location  under  Bev.  Stat.. 
i  2322.  and  not  to  owner  of  tunnel  run  according  to  section  2323, 
affirming  27  Colo.  25.  69  Pac.  617. 

Dlstingulsbed  In  Brewster  v.  Sboemaker.  28  Colo.  181,  63  Pac, 
310.  89  Am.  St.  Rep.  191,  boldlng  wbere  vein  Is  discovered  la  driv- 
ing tunnel  250  feet  under    ground,  a  valid  location  can  be  made  on 
surface  vrbere  vein  If  continued  would  be  disclosed. 
167  D.  8.  120-127,  42  L.  103,  IN  RB  JOHNSON. 

S7I.  2  (XII,  979).  PoaaeaBlon  gives  Federal  court  exclusive 
Jurisdiction. 

Approved  in  In  re  Obatnbers,  Calder  &  Co.,  98  Fed.  866,  boldlng 
landlord  will  be  enjoined  from  prosecuting  ejectment  suit  In  State 
court  against  bankrupts  and  receiver  appointed  bj  Bankruptcy 
Court 

167  D.  S.  127-149,  42  L.  106.  BDRDON  CENT.  SUGAR  REFINING 
CO.  V.  PAYNE. 

Syl.  1  (XII.  079).    Contract  construed  to  effectuate  all  provisions. 

Approved  In  dissenting  opinion  In  Ferrenbacb  v.  Mutual  Reserve 
Fund,  etc.,  Assn..  121  Fed.  952.  majority  holding  provision  in  in- 
surance certificate  that  assesBments  were  payable  thirty  days  from 
date  of  notice  meant  from  receipt  of  notice  or  when  It  sbould 
have  been  received. 

Syl.  5  (XII.  979).     IJen  enforceable  against  gMieral  creditors. 

Approved  in  Howard  v-  Delgado  &  Co.,  121  Fed.  33,  boldlng 
Interveners  making  advances  to  sugar  refiners  wbo  agreed  to  sblp 
all  sugar  refined  to  Interveners  have  equitable  Ueu  upon  sugar 
remaining  at  refinery  at  receivership;  In  re  Olzendam  Co..  117 
Fed.  ISV  boldlng  petltlouera  agreeing  to  make  advancea  to  manu- 
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facturliig  compuijr,  In  GOBildnadon  or  Uen  upon  all  goods  on  which 
Inroices  were  aeut,  acquired  lien  enforceable  agaloBt  receiver. 
197  U.   8.    149-17^   42   L.   113.   LONDON   ASSURANCE    v.   COM- 
PANHIA  Db  MOAGENS. 

Syl.  1  (XII,  978).    "  CollUlon  "  covering  Tessel  at  anchor. 

Distlngulibed  in  Cllne  t.  Western  Aunr.  Co.,  101  Ta.  503.  44  8.  E. 
702,  boldlng  to-m  "  collision  "  la  marine  policy  does  not  embrace 
striking  of  sunken  or  floBtlng  substance. 

87I.  2  (XII,  879).    Poller  conetrued  against  Insurer. 

Approved  In  Texas  &  P.  R.  R.  Go.  v.  Relas,  1B3  U.  8.  626,  46 
L.  360,  22  Sup.  Ct  2S5,  holding  cotton  unloaded  by  connecting 
carrier  on  its  pier  without  notice  to  aucceedlng  carrier  does  not 
await  further  conveyance  within  bill  of  lading  exempting  con- 
necting carrier;  Debitt  T.  Providence,  etc..  Ins.  Co..  173  N.  I.  23,  GS 
N.  B.  779,  holding  insurer  liable  for  constructive  total  loss  of 
cargo  lost  by  sinking  of  canal-boat  where  Insurer  recovered  and 
soM  part  although  policy  provided  against  abandonment;  Parker 
V.  Railroad,  133  N.  C.  342,  45  8.  E.  660.  holding  stipulation  in  con- 
tract for  shipping  perishable  freight  "  subject  to  delay "  withont 
reduction  of  rates  la  void;  Gardner  v.  Southern  R.  R.,  127  N.  C.  2(>7, 
37  S.  E.  329,  holding  valuation  clause  In  bill  of  lading  fixing  value 
of  goods  shipped  at  one-fifth  of  true  value  Is  unreasonable  and  void; 
Hinble  V.  Southern  Ry.,  126  N.  C.  930,  78  Am.  8t  Rep.  688.  36  8.  E. 
SiW,  holding  where  shipper  shows  delivery  of  cattle  In  damaged 
condition  and  after  unreasonable  delay  such  delay  Is  evidence  of 
negligence;  Grabbs  v.  Farmers',  etc.,  Ins.  Co.,  12ri  N.  C.  308,  34 
S.  E.  506,  holding  policy  providing  agnlnat  waiver  of  conditions 
except  In  writing  and  for  forfeiture  where  Insured's  Interest  was 
incorrectly  stated  is  not  forfeited  where  agent  Issuing  same  knew 
t&cts. 

Syl.  3  (XII,  979).     Insuvance  —  Foreign  policy  —  Law  governing. 

Approved  in  Diamond  Glue  Co.  v.  United  States  Glue  Co.,  187 
U.  S.  613.  23  Sup.  Ct  207,  47  L.  331,  holding  contract  whereby 
foreign  corporation  was  to  manage  factory  In  State  calls  for  "  trans- 
action of  business "  within  Wisconsin  statute  requiring  filing  of 
articles;  Mutual  Life  Ina.  Co.  v.  Dingley,  100  Fed.  413,  holding  In- 
surance contract  Is  governed  by  New  York  law  where  application 
recited  such  fact  and  policy  waa  Issued  and  policy  and  premiums 
made  psyable  In  New  York;  Swedish,  etc.,  Nat.  Bank  v.  First  Nat 
Bank.  89  Minn.  113,  94  N.  W.  222,  holding  place  of  performance  of 
pledge  of  grain  In  elevators  Is  place  where  same  le  actually  altnatea: 
dissenting  opinion  In  Keene  Five-Cent  Sav.  Bank  v.  Reld,  123  Fed. 
22s.  230,  majority  holding  that  provision  In  note  secured  by  mort- 
gage that  It  should  be  governed  by  Kansas  laws  meant  State  stat- 
utes relating  to  negotiable  Instruments  not  mortgages. 

Distinguished  Id  Patterson  v.  Bark  Eudora.  190  U.  S.  176,  23 
Sup.  Ct  SStS,  47  L.  1006,   holding  seamen  shipping  in  Atuerlcan 
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port  on  foreign  reesel  engaged  In  foreign  commerce  are  protected 
by  BXt  189S  prohibiting  preparment  of  aeamena'  wages. 

87L  6  (Xn,    780).    "  Sinking  "  of  vessel  rovers  loss  after  sinking. 

Approved  In  De  Farconnet  v.  'Western  Ins.  Co.,  110  Fed.  413. 
holding  where  vessel  stranded,  clause  "  free  from  particular  average 
unieBS  veasel  be  stranded  "  cannot  aSect  case. 

Sfl.  7  (S.II,  080).    Loss  when  cargo  B<dd  adjusted  as  salvage. 

Api»-oTcd  In  International  Nav.  Co.  v.  Atlantic  Mut  Ins.  Co..  100 
Fed.  318,  holding  upon  partial  loss  on  valued  policy  on  ship  each 
insured  Is  liable  for  proportion  of  Its  Insurance  which  cost  of  re- 
pair bears  to  policy  value. 

(XII,  STO).     MlscelUneouB. 

Cited  In  Ursula,  etc..  S8.  Co.  v.  Amsinck,  115  Fed.  246,  holding 
where  shipowners  Insured  part  ouly  of  their  liability  for  carrying 
goods  on  deck  under  valued  policy,  on  total  loss  Insurers  are  bound 
by  policy  amount 
167  V.  8.  175-177,  42  L.  126,  LEVY  V.  SUPERIOE  COURT. 

SyL  1  (SLtl,  960).    Federal  right  must  be  distinctly  claimed. 

Approved  In  Home  for  Incurables  v.  New  York,  187  U.  S.  ISS, 

23  Sup.  CL  868,  47  L.  110,  holding  Judgment  of  State  cannot  be 
reviewed  In  Supreme  Court  where  record  does  not  show  that  consti- 
tutional right  was  claimed  In  State  court 

167  D.  8.  178-106,  42  L.  127.  STONE  t.  UNITED  STATES. 
SyL  C  (XII,  Seo).    Public  lands  must, be  near  railroad. 
Approved  In  United  States  v.  St.  Anthony  R.  R..  192  U.  8.  S36. 

24  Sup.-  Ct  337,  holding  tlmt»er  taken  from  land  twenty  miles  from 
railroad  Is  not  taken  from  public  land  adjacent  to  line  within  act 
1875. 

Distinguished  in  United  States  T.  St.  Anthony  R.  B.  Co.,  114  Fed. 
724,  holding  land  from  twenty  to  tweoty-Bve  mites  from  Hoe  of 
road  is  adjacent  lands  within  act  1BT5.  allowing  railroads  to  take 
timber  therefrom. 

Syl.  6  (XII,  980).  Title  of  purchaser  of  timber  from  bona  Bde 
settler. 

Approved  In  Teller  v.  United  States,  113  Fed.  283,  holding  occu- 
pant of  mineral  claim  before  receiving  certificate  has  no  right 
to  cut  timber  and  can  give  none  to  licensee;  Cunningham  v. 
Metropolitan  Lumber  Co.,  110  Fed.  336.  holding  homestead  settler 
before  perfecting  right  entitling  him  to  patent  cannot  pass  title 
to  timber  cut  on  land. 

Syl.  7  (XII,  980).    Valid  verdict  returnable  on  Sunday. 

Approved  In  United  States  v.  M'Knight.  112  Fed.  987,  holding 
new  trial  wilt  not  be  granted  because  district  attorney  concluded 
argument  and  court  gave  charge  on  Saturday  in  opposition  to 
request  of  Juror. 
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(XII.  980).     Ulacellaneoiu. 

Cited  In  Teller  t.  United  States,  113  Fed.  278.  boldlng  Intent  to 
export  and  dispose  of  timber  cnt  oa  public  land  Is  the  Intent  made 
crimiaal  by  Rev.  Stat  1876,  1  24S1. 
187  O.  8.  196-204.    Not  cited. 
167  U.  S.  204-224,  42  L.  137,  TINDAL  T.  WESLEY. 

S7I.  l'(XII,  981).    Payment  In  scrip  does  not  defeat  title. 

Approved  In  Robinson  v.  Lee,  122  Fed.  1012,  holding  tender  of 
scrip  for  taxes  and  permitting  land  to  be  sold  to  test  v&lldity  <a 
scrip  doee  not  render  bdU  to  recover  laud  collusive. 

SyL  4  (XII,  981).  Suit  against  officer  not  necessarily  against 
State. 

Approved  lu  Prout  v.  Starr,  188  U.  S.  B43,  23  Sup.  Ct  400.  47  L. 
5S7,  boldlng  suit  against  Nebraska  board  of  transportation  to  pre- 
vent Nebr.  act  1893,  fixing  maximum  rates,  Is  not  suit  against 
State;  Starr  v.  Chicago,  etc.,  Ry.  Co.,  110  Fed.  7,  holding  suit 
against  State  officers  to  prevent  enrorcement  of  uocoaBtltutlonal  rate 
law  Is  not  suit  against  State;  Salem  Mills  Co,  v.  Lord,  42  Or,  92,  69 
Pac.  l(Kt6,  holding  State  court  baa  Jurisdiction  of  suit  against  State 
officers  to  enjoin  use  of  more  water  than  State  was  entitled  to;  dls- 
senUng  opinion  In  South  Dakota  v.  North  Carolina,  192  U.  S.  331, 
24  Sup,  Ct,  282,  majority  holding  Supreme  Court  haa  Jurisdiction 
of  foreclosure  suit  by  South  Dakota  as  donee  of  bonds  Issued  by 
State  of  North  Carolina. 

Dlatlngulshed  In  Smith  v.  Reeves,  178  U.  &  439,  44  L.  1142.  20 
Sup.  Ct  920,  holding  suit  Bgalnat  State  treasurer  to  compel  repaj'- 
ment  of  taxes  taken  under  Illegal  assessment  Is  suit  against  State; 
Wesley  v.  Bells,  177  U.  S.  374,  44  L.  811,  20  Sup.  Ct.  683,  holding 
contract  to  purchase  land  will  not  be  enforced  against  veiidee  where 
title  Is  not  marketable,  vendor  having  tendere'd  Invalid  scrip  on 
mortgage  which  was  refused;  Standard  Flreprooflng  Co.  v.  Toole, 
122  Fed.  0S2.  holding  members  of  capltol  commission  letting  con- 
tract for  couBtTDCtlon  of  capitol  are  not  liable  for  Infringement  of 
patent  by  use  of  article  by  contractor. 

Syl.  5  (XII,  981).    State  not  bound  by  suit  against  officer. 

Approved  In  Scranton  v.  Wbeeler,  179  U.  S.  152,  45  L.  133,  21 
Sup.  Ct  53,  holding  suit  by  riparian  owner  to  prevent  Interference 
with  rights  in  submerged  water  front  by  Federal  oCBcer  In  charge 
of  pier  Is  not  one  against  United  States. 

167   U.   S.   224-270,  42   L.   144.   UNITED   STATES   t.  AMERICAN 
BELL  TEL.  CO. 

SyL  1  (XII,  981).  Cancellation  for  (rand  requires  convincing 
evidence. 

Approved  Id  Tballman  v.  Thomas,  111  Fed.  282.  holding  mining 
patent  may  not  be  set  aside  where  evidence  of  mlstaJie  is  "  nncon- 
vlnclng  and  conjectural." 
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SfL  8  (XII,  982).    Patent  office  dela^f  cannot  sborten  patent 

ApproTed  in  Electric,  etc.,  Faucet  Co.  t.  Buffalo,  etc..  Carriage 
Co.,  IIT  Fed.  31S,  holding  delay  In  IsBuing  patent  cannot  shorten 
life  of  patent  where  patentee  not  responsible  therefor;  Crown  Cork, 
etc.,  Co.  Y.  Alnmlnom  Stopper  Co.,  108  Fed.  852,  holding  delay  lu 
obtaining  patent  after  filing  application  due  to  adverse  rulings  of 
examiners  does  not  work  abandonment. 

SyL  6  (XII,  982).    Patent  office  decisions  bind  United  Sutes. 

Approved  In  Crown  Cort,  etc.,  Co.  v.  Aluminum  Stopper  Co..  lOS 
Fed.  8S0,  holding  decision  of  examiners  and  board  of  appeals  In 
patent  office  sustaining  rlgbt  to  reissue  Is  entitled  to  great  welgbt. 

(XII,  981).     MIScelianeoDS. 

Cited  in  French  Bepubllc  v.  Saratoga  Vichy  Co.,  191  D.  3.  438, 
24  Sup.  Ct.  147,  holding  ordinary  rule  of  laches  applies  to  French 
Bepubllc  In  suit  by  Republic  and  its  lessee  to  enforce  exclnslre 
right  to  use  of  vord  "  Vichy "  denoting  mineral  waters;  Pond  v. 
United  States,  lU  Fed.  SOIt,  holding  State  statute  requiring  plain- 
tiff to  present  claim  to  representative  of  defendant  dying  pending 
action  is  not  applicable  to  government  action  on  officer's  bond; 
American  Bell  TeL  Co.  v.  NaUonal  Tel.  Mfg.  Co.,  109  Fed.  1002. 
holding  patentee  dlBclalming  speech-transmitting  character  can- 
not smend  claim  so  as  to  Include  that  feature. 
167  U.  S.  27l>-274.    Not  cited. 

ie7  U.  8.  274-278,  42  L.  188.  TLA-KOO-TEL-LBB  V.  UNITED 
STATES. 

SyL  1  (XII,  982).    Cross-examination  to  test  credibility. 

Approved  In  King  v.  United  States,  112  Fed.  996,  holding  er- 
roneous refusal  to  permit  defendant  to  ask  witness  for  State  on 
charge  of  bribery  what  proceedings  took  place  when  government 
sent  for  htm;  State  v.  Abbott,  65  Kan.  141,  89  Pac.  181,  holding 
witness  may  be  cross-examined  as  to  specific  acts  for  purpose  of 
discrediting  blm. 

167  U.  S.  278-309.     Not  clted- 

167  U.  S.  310-323,  42  L.  179.  MAT  v.  MAT. 

Syl.  I  (XII,  983).    Removal  for  cause  Implies  fair  discretion. 

Approved  In  March  v.  Romare,  116  Fed.  357,  holding  where  trust 
deed  securing  corporation  bonds  vests  power  to  remove  trustees  in 
majority  of  bondholders,  determination  whether  cause  existed  was 
also  for  them. 

Syl.  2  (XII,  983).    Removing  trustee  for  prejudlcal  Ul-feellng. 

Approved  in  Lister  v.  Weeks.  60  N.  J.  Eq.  228,  48  Atl.  563,  holding 
trustee  should  be  removed  where  his  conduct  engendered  feeling 
of  bitter  bostllity  iMtween  him  and  cestula. 
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DlsUn^lihed  In  Uarch  t.  Romar«,  114  Fed.  203,  201,  holding 
court  will  not  tftnctloti  removal  of  tmstee  for  brlngliig  foreclocore 
Butt  where  anch  salt  was  matter  of  right  with  minority  and  wonM 
terminate  trust;  In  re  Lewenshon,  &S  Fed.  081,  holding  hostility  of 
proposed  trustee  toward  baakmpt  Is  no  soffldent  dlsqnallflcatlon  to 
prevent  appointment 
167  D.  8.  324-844.  42  L.  186.  PARSONS  v.  UNITED  STATES. 

Bjl.  1  (XII,  963).    Bev.  Stat.,  |  768.  concedes  president's  removal 

Approved  In  ShnrtllS  v.  United  States,  189  D.  8.  315,  23  Sup.  Ct 
636,  47  L.  831,  holding  enumeration  of  causes  for  removal  in  cus- 
toms admlDlstratlve  act  1890  does  not  prevent  president  tnva  re- 
moving appraiser  of  merchandise  for  othts  causes;  Reagan  v.  United 
States,  182  U.  S.  424,  46  L.  1164.  21  Bop.  CL  845,  holding  commis- 
sioners of  United  States  court  for  Indian  Territory  removable  by 
appoinUng  power  as  an  Incidental  power;  Kelm  v.  United  States,  177 
U.  S.  294,  44  L.  776.  20  Sup.  Ct  676,  holding  action  of  secretary  ot 
interior  In  dismissing  department  clerk  is  not  subject  to  Jndidal 
review  In  absence  of  statute;  Quackenbush  v.  United  States,  177 
v..  8.  26,  44  L.  666,  20  Sup.  CL  632,  holding,  under  act  1887,  a«- 
thorlzing  president  to  reappoint  suspended  naval  officer,  appointment 
to  relate  back  but  pay  to  run  from  appointment  only,  no  claim  for 
pay  before  reappointment  was  maintainable;  Horstman  v.  Adamson, 
101  Mo.  App.  126,  74  S.  W.  389,  holding  In  absence  of  statute  clerk 
of  County  Court  may  remove  deputy  at  pleasure  and  wttbont  notice. 

Distinguished  In  Thompson  v.  Troup,  74  Conn.  I2i,  49  Atl.  909, 
holding    city  charter  providing  against  remoTsl  of  clerks  without 
cause  duly  shown,  made  a  bearing  necessary  for  dlsmlssaL 
It.:  U.  S.  844-3K.     Not  cited. 
167  U.  S.  362-371,  42  L.  188.  CALIFORNIA  BANK  T.  KENNEDY. 

Syl.  1  (XII.  884).  Federal  review  of  decision  holding  Datlonal 
bank  as  stockholder. 

Approved  In  First  Nat  Bank  v.  American  Nat.  Bank,  173  Mo. 
158,  72  S.  W.  1060,  holding  Federal  question  is  directly  raised  In 
suit  against  national  bank  on  guaranty  of  payment  of  draft  drawn 
on  cnstomer  where  bank  pleaded  ultra  vires. 

Syl.  2  (XII,  984).     National  bank  powers  limited  by  charter. 

Approved  in  Cumberland  Tel.,  etc.,  Co.  t.  EvansvlUe,  127  Fed. 
190,  183,  holding  under  Indiana  statute  conferring  upon  telephone 
corporations  right  to  hold  and  transfer  property  gives  no  power 
to  transfer  all  its  property  and  franchise;  Seattle  Oas,  etc..  Electric 
Oo.  V,  Citizens'  Light,  etc..  Power  Co.,  123  Fed.  682,  holding  New 
Jersey  corporation  without  power  to  engage  'n  gas  boslness  cannot 
engage  In  such  business  In  Washington;  Edward  P.  AUIs  Co.  v. 
Standard  Nat  Bank,  110  Fed.  49,  holding  national  bank  "cannot 
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operate  sawmill  in  Florida,"  or  carrr  oa  sncb  business  tbrough  a 
dnmmr  corporation;  Scbofleld  t.  Goodrich  Bros.  Banking  Co.,  98  . 
Fed.  273,  holding  banking  corporation  cannot  be  held  for  asBesB- 
ment  on  stock  of  national  bank  parchased  b^  it  as  an  investment, 
hence  beyond  charter  power;  Qilbert  v.  Seatco  Mfg.  Co.,  98  Fed.  214, 
holding,  under  Washington  statute,  corporation  Iiad  no  power  to 
assume  an  obligation  for  individoal  debts  of  stockholder;  Meares  y. 
Fairley,  126  N.  C.  665,  36  S.  E.  131,  holding  corporation  authorizing 
trustee  holding  land  for  Its  benefit  to  borrow  from  loan  associa- 
tion wblcb  required  stock  subscription  In  associatlan  is  liable  for 
loeseB  proportionate  to  such  subscription;  Merchants'  Nat.  Bank  v. 
Wehrmann,  69  Ohio  SL  171,  173,  68  N.  E.  1006,  1007,  holding  na- 
tional bank  taking  transfer  of  partnership  shares  does  not  become 
a  member  of  partnership;  Fulton  v.  National  Bank,  20  Tex.  Civ. 
119,  62  S.  W.  87,  holding  national  bank  may  accept  corporation 
.  stock  as  collateral  and  hold  each  stock  nntil  repayment  of  advances; 
Parsons  v.  Tacoma  Smelting  Co.,  2S  Wash.  60S,  65  Pac.  771,  hold- 
ing In  abseoce  of  statutory  power  to  own  stock  In  another  corpora- 
tion corporation  cannot  vote  such  stock  at  stockholders'  meeting. 

Distinguished  in  Scott  v.  Deweese,  181  U.  S.  217,  45  L.  829,  21 
Sup.  CL  D90,  holding  one  holding  national  bank  stock  certlQcstes 
cannot  escape  Uabllltr  thereon  on  ground  that  such  atock  Is  part  of 
literal  Increase;  Brunswick  Terminal  Co.  v.  Baltimore  Nat.. Bank, 
112  Fed.  816,  holding  one  temporarily  holding  stock  in  State  bank 
aa  collateral  security  is  not  liable  on  Indebtedness  Incurred  by 
Dank  after  retrausfer  to  owner;  Bancroft  v.  Bloede,  106  Fed.  399, 
upholding  iBSne  of  stock  by  bleaching  and  dyeing  manufacturing 
corporation  In  exchange  for  stock  In  corporation  manufacturing 
dyes  used  in  the  former  corporation's  business. 

Syl.  3  (XII,  984),    Ultra  vires  contracts  are  wholly  void. 

Approved  in  Traveler's  Ins.  Co.  v.  Mayor,  etc.,  99  Fed.  666,  hold- 
In^  city  Is  not  liable  on  bonds  Issued  to  railroad  company  of  another 
State  where  Its  power  was  confined  to  Issue  to  domestic  cor- 
porations. 

Distinguished  In  Lake  SL  Bl.  Ry.  Co.  v.  Zlegler,  99  Fed.  128, 
holding  stock  Issued  by  railroad  company  tn  payment  for  con- 
struction of  road  though  In  excess  of  value  of  consideration  Is  not 
Invalid  under  Illinois  Constitution, 

S.vl.  4  <XII,  084).  Ultra  vires  contract  not  enforceable  by 
estoppel. 

Approved  In  Robinson  v.  Southern  Nat.  Bank,  180  U.  S.  309, 15  L. 
542,  21  Sup.  Ct  388,  holding  bank  receiving  national  bank  stock 
as  collateral  for  a  note,  selling  same  on  default  and  bidding  It  in, 
is  not  shareholder  of  bank  where  no  transfer  on  books;  Ft  Scott 
V.  W.  G.  Eads,  etc..  Co.,  117  Fed.  54,  holding  under  Kan.  Stat. 
1899.  requiring  cities  to  Invest  surplus  In  bonds  of  lowest  bidder, 
contract  to  pay  broker  company  commission  for  purchasing  boodti 
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was  ultra  Tires;  First  Nat  Bank  v.  American  Nat  Bank,  173  Mo. 
16B,  72  S.  W.  1081,  holding  national  bank  may  plead  ultra  vires  to 
contract  guaranteeing  payment  of  draft  drawn  on  Its  cnstomer; 
Merchants'  Nat  Bank  v.  Wehrmann,  69  Ohio  St  174,  68  N.  B.  1007, 
holding  national  bank  taking  transfer  of  partnership  shares  does 
not  l>ecome  member  of  partnersblp;  White  v.  Bank,  66  S.  C.  SU3. 
SOi,  45  S.  B.  99,  m  Inferior  court's  decision  restated  in  statement 
of  case. 

Distinguished  In  Turtelot  v.  Whlthed.  9  N.  Dak.  476.  84  N.  W.  11. 
holding  contract  whereby  national  bank  receives  in  payment  of 
debt  corporate  stock  of  a  debtor  corporation  which  Is  financially 
embarrassed  Is  not  ultra  vires;  Security  National  Bank  v.  St  Croli 
Power  Co.,  117  Wis.  218,  94  N.  W.  77,  holding  In  action  by  Datlonal 
bank  to  enforce  subcontract  assigned  to  bank  as  coUatera),  con- 
tractor cannot  urge  ultra  Tires  as  defense. 
167  U.  S.  371-407,  42  L.  202,  NEW  ORLEANS  v.  CITIZENS'  BANK. 

ByL  1  {XII,  9S5).    Change  In  Incumbent  cannot  affect  JndgmenL 

Approved  in  Starr  t.  Chicago,  etc..  By,  Co.,  110  Fed.  9,  holdins 
succeeding  attorney-general  will  be  enjoined  from  prosecuting  suits 
to  enforce  State  statute  regulating  rates,  which  statute  was  de- 
clared unconstitutional  by  Supreme  Court 

Syl.  .2  (XII,  985).  Judgment  conclusive  where  circumstances 
IdentlcaL 

Approved  In  Citizens'  Bank  v.  Parker,  192  D.  S.  77,  79.  80.  So. 
24  Sup.  Ct  182,  183,  180,  holding  exemption  of  capital  stock  of 
bank  from  taxation  created  by  charter  La.  act  1836,  Includes 
exemption  from  license  in  carrying  on  banking  business;  Soutbem 
P.  B.  R.  Co.  V.  United  States.  183  D.  S.  528.  48  L.  312,  22  Sup.  Ct  15S. 
holding  decision  that  Southern  Pacific  company  took  no  title  to  land 
under  act  1871  does  not  preclude  claim  by  company  under  act 
1886  to  other  lands;  Mitchell  v.  First  Nat  Bank,  180  U,  S.  481,  45 
L.  632,  21  Sup.  Ct  421,  holding  bank  whose  claim  against  Insol- 
vent's estate  Is  denied  by  highest  State  court  Is  precluded  thereby 
from  proceeding  against  insolvent  In  Federal  court;  Baldwin  v. 
Maryland.  179  U.  S.  222,  45  L.  162.  21  Sup.  Ct  106,  holding  judg- 
ment establishing  liability  for  taxes  for  certain  years  is  res  Judicata 
as  to  liability  tor  succeeding  year,  where  facts  are  identical;  Wer- 
lein  V.  New  Orleans,  177  U.  S.  390,  397.  44  L.  820,  20  Sup.  Ct  085. 
holding  decision  dissolving  lojunctlon  against  sale  of  land  held  by 
city  by  dedication  defeats  claim  that  such  land  cannot  be  sold 
under  judgment  against  city;  Enslcm  Building,  etc.,  Assn.  v.  Wei- 
ling,  lie  Fed.  105.  holding  judgment  for  mortgagor  in  suit  against 
mortgagee  for  failure  to  discharge  mortgage  after  payment  bars 
suit  by  mortgagee  to  foreclose:  Estill  County  v.  Embry,  112  Fed. 
885,  holding  assignee  of  coupons  to  bonds  which  were  declared  valid 
in  suit  by  assignor  against  county  Is  privy  to  such  Judgment  and 
protected  thereby;  Norton  v.  House  of  Mercy,  101  Fed.  S8a  holdloc 
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Kentucky  decision  that  New  York  charitable  corporation  cannot 
take  legacy  under  Kentackr  will  because  exceeding  charter  limit 
defeats  suit  In  other  State;  Penrose,  Treasurer  of  New  Orleans  t. 
Chnffralx,  100  La.  264.  25S,  256,  30  So.  719,  720,  holding  Citizens* 
Bank  of  Louisiana  is  entitled  to  enjoy  exemption  conferred  by  act 
1836,  during  extension  of  t)ank'a  charter;  Kansas  City,  etc..  Park  v. 
Kanaaa,  174  Ma  437,  439,  441,  74  S.  W.  082,  983.  holding  Judgment 
enjoiulng  collection  of  tax  Cor  certain  year  fs  res  Judicata  as  to 
exemptlou  claimed  for  other  years  on  aauie  grouud;  State  v,  Sarugti. 
04  Nebr.  700,  90  N.  W.  001,  holding  decision  as  to  right  of  major's 
appointees  as  Are  and  police  commlBsioners  Is  res  Judicata  and  pre- 
vents Issuance  of  mandamus  to  compel  governor  to  appoint;  State 
¥.  Kennedy,  60  Nebr.  305,  83  N.  W.  88,  holding  State  Invoking  Judg- 
ment of  court  Is  bound  by  decision  whether  favorable  or  adverse; 
St.  Lawrence  Co.  t.  Holt,  51  W.  Va.  372,  41  S.  E.  3aS,  holding 
decree  dlGmissing  bill  to  enjoin  sale  of  land  on  ground  that  third 
parties  claimed  Interest  therein  is  final  determination  that  such 
parties  have  no  interest  therein. 

Distinguished  In  Dnion  &  Planters'  Bank  v.  Memphis,  180  U.  S. 
75,  23  Sup.  Ct  B06,  47  L.  715,  holding  State  Judgment  sustaining 
tax  exemption  which  under  State  law  is  res  adjudlcata  as  to  par- 
ticular taxes  only  has  no  greater  force  in  Federal  courts;  Lander 
v.  McreantHe  Not  Bank.  186  U.  S.  471,  476,  46  L.  1254,  1256,  22  Sup. 
Ct  913.  holding  Judgment  that  assessments  on  shares  of  national 
bank  stock  were  illegal  for  failure  to  deduct  stockholder's  debts  Is 
not  conclusive  of  right  to 'deduct  debts  In  other  years;  Union,  etc., 
Bank  v.  Memphis.  Ill  Fed.  569,  holding  State  decision  sustaining 
tax  exemption  which  by  State  practice  is  conclusive  only  as  to  taxes 
Involved  has  same  force  in  Federal  courts;  Newport,  etc.  v.  Coni- 
monwenlth.  106  Ky.  451,  453,  454,  51  S.  W.  434,  435.  holding  adju- 
dication as  to  taxes  of  one  year  is  not  res  Judicata  as  to  taxes  for 
another  year;  Gittings  v.  Baltimore  City,  95  Md.  424,  52  At!.  939; 
holding"  decree  that  assessment  of  one  year  is  illegal  Is  not  res 
Judicata  as  to  Illegality  of  assessment  for  succeeding  year;  Adams 
V.  Itallroad.  77  Miss.  26S.  24  So.  213,  holding  decision  In  suit  be- 
tween railroad  company  and  sheriff  involving  tax  exemption  Is  not 
res  Judicata  as  to  suit  between  different  railroad  and  revenue  agent. 

Syl.  3  IXII,  085).     Effect  of  Judgment  where  demand  not  IdeiiticnI. 

Approved  in  Deposit  Bank  v.  Frankfort  191  U.  S.  513,  24  Sup. 
Ct.  159,  holding  Federal  decree  adjudging  tax  exemptlou  based 
upon  State  Judgment  as  res  Judicata  Is  binding  while  In  force  re- 
g.Tidless  of  change  In  State  decisions;  Illinois  v.  Illinois  Cent.  R.  R. 
Co..  184  D.  S.  92,  46  L,  447,  22  Sup.  Ct  300.  holding  every  matter 
embraced  In  Circuit  Court's  decree  and  not  left  open  by  Supreme 
Court's  mandate  Is  not  subject  to  re-e.\aralnation  on  second  appeal; 
Soderberg  v.  Armstrong.  116  Fed.  711,  holding  Insufficient  in  suit 
to  enjoin  taking  of  ore  plea  that  defendnnt  had  Judgment  in  prior 
Kilt   Id    which    defendant   denied   plaintiff's    ownership   and    also 
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denied  the  taking;  Union,  etc..  Bank  v.  Uemphls.  Ill  Fed.  DS7,  ses, 
holding  State  Judgment  whicb  by  State  practice  Is  conclusive  only 
aa  to  particular  taxes  Inyolyed  lus  same  force  In  Federal  courts; 
Mercantile  Nat  Bank  v.  Hubbard,  105  Fed.  820,  821,  holding  decree 
adjudging  that  State  taxation  hy  refusing  to  allow  dedaction  of 
debts  from  value  of  national  bank  shares  Is  Illegal  Is  res  adjudlcata 
as  to  subseQuent  years;  First  Nat  Bank  v.  Covington,  103  Fed. 
SSS,  630.  holding  Invalid  retroactive  provision  In  Kentucky  tax  act 
March  21,  1900;  Blern  v.  Ray,  49  W.  Va.  135,  38  S.  E.  532,  holding 
dismissal  of  suit  to  cancel  deed  to  certain  land  for  fraud  Is  not  rea 
judicata  In  suit  to  enforce  Judgment  lien  against  other  land. 

Dlstiu  gal  shed  In  Mercantile  Nat  Bank  v.  Lander,  109  Fed.  %. 
holding  decree  enjoining  collection  of  taxes  for  one  year  la  not  res 
Judicata  as  to  liability  for  succeeding  year. 

8yl.  4  (XII,  985).    Shares  not  exempted  with  "capital." 

Approved  In  State  v.  Citizens'  Bank,  52  La.  Ann.  1091,  27  So.  711, 
holding  exception  of  "capital"  of  hank  is  uo  exception  from 
license,  taxation. 

Syl.  B  (XII,  08B).    Realty  acquired  by  foreclosure  not  "  capltaL" 

Approved  in  State  v.  ClUzeus'  Bank,  52  La.  Ann.  lOKi,  1096,  27 
So.  V13,  holding  exemption  of  capital  of  bank  from  taxation  la  uo 
exemption  from  occupation  license  tax. 

(XII,  98S).    MlBcellaueous. 

Cited  In  Citizens'  Bank  v.  Parker,  192  U.  S.  84.  24  Sup.  Ct  185. 
holding  charter  exemption  of  capital  stock  of  bank  Includes  exemp- 
tion from  license  for  carrying  on  banking  business;  Lou  Angeiea 
City  Water  Co.  v.  Los  Angeles,  103  Fed.  71S,  holding  suit  by  water 
company  to  enjoin  enforcement  of  ordinance  fixing  rates  in  alleged 
contravention  of  contract  Involves  Federal  question. 
167  D.  8.  407.  408,  42  L.  215,  LOUISIANA  v.  NBW  OELBANS. 

■  XII,  985).    Miscellaneous. 

Cited  in  State  v.  Citizens'  Bank,  52*La.  Ann.  1099,  27  So.  712, 
holding  charter  exemption  of  "  capital "  of  bank  does  not  exenqit 
it  from  license  tax. 
167  U.  S.  400-147.  42  L.  215,  HOVEY  v.  ELLIOTT. 

Syl.  1  <X1I,  985).  Court  cannot  disregard  pleadings  because  of 
contempt 

Approved  in  In  re  Mayer,  101  Fed.  695,  holding  fact  that  bank- 
rupt Is  In  contempt  and  has  fled  the  Jurisdiction  does  not  prevent 
allowance  of  attorney's  fees  out  of  estate;  Younger  v.  Superior 
Court.  18R  Cal.  6So,  69  Tac.  480,  holding  Judge  cannot  strike  from 
files  snit  In  which  such  judge  le  joined  as  claiming  Interest  in  prop- 
erty thdugb  such  Joinder  Is  In  contempt  of  court;  Harley  t.  M.  0. 
P.  Co.,  27  Mont  392,  71  Pac.  409,  holding  rejection  of  defendant's 
evidence  against  granting  Instruction   t)ecause  defendant  was   tn 
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contempt  ts  denial  of  dne  process:  State  v.  Clancj-,  24  Mont  38S. 
€1  Pac  989,  holding  Improper  to  refuse  hearing  motion  to  dis- 
solve preliminary  Injunction  becanse  relator  was  tn  contempt  wben 
no  opportnnltj  to  be  beard  in  contempt  proceedings  was  glTon; 
Hebb  T.  County  Ct  of  Tucker  Co.,  48  W.  Va.  282,  37  S.  B.  678.  hold- 
ing pnr^  charged  with  contempt  cannot  be  staged  In  motion  or 
petition  where  object  is  to  rid  himself  of  alleged  contempt;  dls- 
SHitlng  oplnloD  In  In  re  Mayer,  108  Fed.  611,  majority  holding 
Bankruptcy  Court  may  set  aside  order  determining  generally  the 
location  of  homestead  where  bankrupt  Is  In  contempt  by  refusing 
to  pay  trustee  money  ordered. 

Distinguished  In  dissenting  opinion  In  Hebb  v.  County  Court,  49 
W.  Va.  733,  37  S.  E.  678,  majority  holding  court  has  no  right  to 
disallow  flUng  of  petition  of  party  In  contempt  where  object  ts  to 
rid  himself  of  contempt 

SyL  2  (XII,  986).  Judgment  without  service  or  appearance  is 
void. 

Approved  in  Warner  v.  Godfrey,  186  U.  S.  377,  46  L.  1208,  22 
Sup.  Ct  856,  holding  case  cannot  be  remanded  to  allow  amendment 
to  Insert  new  ground  where  defendant  is  deprived  of  right  to  de- 
fense by  fact  that  record  Is  treated  as  closed;  Mercantile  Nat.  Banli 
V.  Hnbbard,  1<B  Fed.  SlS,  holding  void  under  Hev.  Stat  Ohio, 
{f  2808,  2898.  an  Increase  In  valuation  of  national  bank  shares 
without  notice  to  bank  or  stockholders  of  meeting  of  board  of 
equalisation;  In  re  Rosser,  101  Fed.  567.  holding  order  of  referee  re- 
quiring bankrupt  to  tnrn  over  money  to  trustee  without  notice  of 
Intent  to  make  such  order  or  opportunity  to  oppose  It  Is  void: 
Baltimore,  etc.,  R.  R.  Co.  v.  Reed,  158  Ind.  31.  92  Am.  St  Rep.  208, 
62  N.  B.  490,  holding  unconstitutional  Burns  Rev.  Stat,  {  7086, 
providing  that  railway  when  sued  in  Indiana  for  Injury  to  pas- 
senger In  another  State  cannot  plead  statutes  of  such  other  State; 
dissenting  opinion  in  Hendryx  v.  Perkins,  114  Fed.  825.  majority 
holding  nine  years'  unexplained  delay  defeats  right  to  bring  bill  to 
vacate  prior  decree  for  fraud. 
187  D.  S.  447-460,  42  L.  231,  PARSONS  v.  CHICAGO,  ETC.,  RT. 

(XII,  086).    Miscellaneous. 

Cited  in  Batican  v.  Terminal  B.  B.  Assn.,  114  Fed.  672,  bold&ig 
Interstate  commerce  act  is  penal  and  suit  to  recover  penalty  there- 
under Is  govemeij  by  Statute  of  Limitations  for  "  action  for 
penalties. 

107   U.    S.   461-467,   42   L.   236,    MEBGHANTS',    ETC.,    BANK    v. 
PENNSYLVANIA. 

SyL  1  (XII,  986).    State  construction  of  State  law  binds  Fed^al 

Approved  in  Hlbben  v.  Smith,  191  U.  S.  321,  24  Sup.  Ct  00,  hoM- 
ToL  III  — 68 
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tng  State  decision  that  owner  of  abutting  proper^  can  compel 
aaaeBBment  board  b;  mandamos  to  e>^iit  liearliiK  binds  Federal 
court;  People's  Nat  Baiik  t.  Maiye,  191  U.  S.  276,  24  Sup.  Ct  69, 
following  Virginia  court  In  upboldlug  Virginia  act  1880,  p.  205, 
providing  for  taxation  of  sharee  In  national  and  State  banks, 
affirming  107  Fed.  CiSli  Williams  t.  Parker,  188  U.  S.  602,  23  Sup. 
Ct  442.  47  L.  562,  upbotdlng  Massachusetts  act  Uay  23,  1S9S, 
limiting  height  of  buildings  upon  certain  Boston  streets;  Rasmussea 
T.  Idaho,  181  U.  B.  200,  45  I..  1)21.  21  Snp.  Ct  S9&.  holding  State 
decision  finding  no  conflict  between  State  law  and  State  Constitu- 
tion binds  Federai  court;  Mason  v.  Missouri,  179  U.  S.  334,  4S  L. 
219,  21  Sup.  Ct  128,  upholding  Nesbit  law  of  Missouri,  held  valid 
b7  State  Supreme  Court,  making  provision  for  registration  of  voters 
In  cities  which  had  or  might  have  over  300,000  inhabitants; 
WllliamB  V,  Steams.  126  Fed.  213,  holding  decision  of  State  Su- 
preme Court  upholding  State  statute  dividing  State  Snpreme  Court 
Into  divisions  binds  Federal  court;  Provident  etc.,  Assur.  Soc.  v. 
Eladler,  102  Fed.  860,  holding  insurance  policies,  approved  and 
accepted  In  Massachusetts  and  premium  paid  there,  are  Massachu- 
setts contracts,  governed  b^  State  law  requiring  attachment  of 
application. 

S7I.  2  (XII.  987).    IneguaUtf  of  taxation  constitutional. 

Approved  In  Travelers'  Ins.  Co.  v.  Connecticut,  185  U.  S.  372.  46 
L.  954,  22  Sup.  Ct  676,  upholding  Connecticut  Pub.  Acts  1897,  chap. 
153.  providing  tor  assessment  of  stock  held  by  nonresidents  in 
domestic  coiporatlons  at  full  value  without  deduction  of  real  estate; 
State  V.  Smith,  1S8  Ind.  fiSS,  83  N.  E.  30,  upholding  Acts  1899,  p.  422, 
providing  for  deduction  from  assessed  value  of  realty  the  mort- 
gaged Indebtedness  thereon  not  exceeding  $700  or  one-half  such 
valuation;  State  v.  Hammond  Packing  Co.,  110  La.  189,  34  So.  371, 
upholding  Acts  1808,  No.  127,  Imposing  license  fee  on  certain  cor- 
porations doing  buBlneea  within  State. 

Distinguished  In  Cottlug  v.  Godard,  183  U.  S.  110,  46  L.  109,  22 
Sup.  Ct  43,  holding  unconstitutional  Kansas  act  March  3,  1397, 
Undting  charges  to  be  made  by  one  stockrard  company  without 
so  limiting  charges  of  other  smaller  concerns. 

Syl.  5  (XII,  987).     Statute  requiring  notice  and  hearing  sufficient 

Approved  In  Lander  v.  Mercantile  Nat  Bank,  186  V.  S.  4(j9,  49 
L.  1254,  22  Sup.  Ct  913,  holding  notice  of  time  and  place  of  first 
meeting  of  board  of  equalization  is  sufQcleut  notice  to  banks  atfected 
by  action  taken  at  adjourned  meeting. 

Distinguished  In  Montlcello  Co.  t.  Baltimore  City,  90  Md.  428,  45 
Atl.  213,  holding  unconBtitutlonal  Acts  1892,  chap.  701,  requiring 
persons  having  custody  of  distilled  liquors  to  report  same  to  tax 
commissioner  whose  valuation  was  final. 
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187  U.  8.  407-478.  42  L.  239.  WABNBE  T.  NEW  0ELBAN8. 

SjrL  2  (XII,  887).  Munlclpalitr  iHBulng  warranta  In  payment  Is 
bonnd. 

Approved  In  VIckery  t.  Sioux  City,  104  Fed.  1S7,  holding  city  ts- 
SDlng  bonds  for  street  Improvements,  under  Iowa  statntea,  Is 
charged  wttb  duty  of  collecting  and  applying  assessments  on  abut- 
ting land. 

(XII,  987).     MlBcellaneona. 

Cited  In  New  Orleans  t.  Warner,  lao  V.  8.  203,  45  Ii.  4D5,  21 
Sap.  Ct  366,  holding  new  defense  cannot  be  set  up  by  exceptions 
tu  master's  report  after  merits  liave  been  fully  determined,  afflrm- 
iDK  101  Fed.  1006. 

187  U.  8.  479-612,  42  L.  243,  INTBRSOTATB  COMMBECB  COMMIS- 
SION V.  CI^'CINNATI,  ETC.,  HY. 

Syl.  1  (XII,  0S7).  Regulating  ratea  leglslatlTe.  determining  rea- 
aonabieness  Judicial. 

Approved  In  LonlsTille,  etc.,  N.  R.  R.  Co.  v.  Brown,  123  Fed. 
M8,  holding  Florida  railroad  commission,  vested  with  legislative 
and  gnasl-Judlclal  powers,  is  not  exempt  from  interference  of  Fed- 
eral court  by  injunction  In  flxing  future  rates;  Tift  v.  Southern 
Kj.  Co.,  123  Fed.  791,  792,  794,  holding  equity  has  Jurisdiction  to 
grant  injunction  against  unreasonable  rates,  but  will  await  de- 
cision of  commission  In  pending  controversy  where  no  Irreparable 
injury  requires  urgency;  Western  Union  TeL  Ca  v.  Myatt.  98 
Fed.  344,  holding  un const! tutioual  Kan.  act  January  3,  1899,  cre- 
ating court  of  visitation,  vesting  tt  with  power  to  fix  aod  enforce 
rates;  Blue  v.  Beach,  16S  Ind.  133,  GS  N.  E.  94,  upholding  Barns' 
Rev.  Stat  1894,  {  6711,  anthorizlng  State  board  of  health  to  adopt 
mlea  to  prevent  spread  of  contagions  diseases;  State  v.  JoBnson, 
61  Kan.  818,  SO  Pac.  1073,  holding  unconstitutional  chapter  28, 
Laws  of  Kansas,  creating  court  of  visitation,  vested  with  power 
to  Qx  and  enforce  rates;  State  v.  Associated  Press,  1S9  Mo.  4G2  (see 
60  S.  W.  106),  holding  courts  cannot  declare  that  private  corpora- 
tion has  become  so  large  as  to  be  Impressed  with  public  use,  such 
being  a  legislative  power. 

Syl.  3  (XII,  987).  Commerce  commieelon  cannot  prescribe  or 
enforce  rates. 

Approved  in  Sontbem  Pac.  Co.  v.  Colorado  Fuel,  etc.,  Co.,  101 
Fed.  782,  784,  holding  interstate  commerce  commission  has  no 
Xtower  to  fix  rates  from  Pueblo,  Colo.,  to  San  Francisco. 

<XII,  987).    Miscellaneous. 

Cited  In  Interstate  Com.  Comm.  v.  Southern  Pac.  Co.,  123  Fed. 
(100.  holding  order  of  commerce  commission  based  on  finding  that 
railroad  custom  of  routing  certain  fruit  shipments  Is  unreasonable, 
requiring  practice  to  cease.  Is  lawful  order;  Southern  Pac.  Co.  v. 
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Colorado  Fuel,  etc.,  C!o.,  101  Fed.  T8Q,  bolding  court  of  equity  will 
not  Interfere  In  controTers?  between  camere  and  sblpper  to  fix 
maximum  freigbt  rate. 
167  U.  a.  512-618.  42  L.  268.  WIGHT  T.  UNITED  STATES. 

Sjt.  1  (XII,  asS).  Granting  dlBcrimlnating  rebates  violates  In- 
terstate commerce  act 

Approved  In  Soutbera  Ry.  t.  Wilcox.  99  Va.  409,  39  S.  E.  147, 
holding  contract  for  ahlpping  at  rates  lower  than  tbose  stated  tu 
scbedule.  hence  violative  of  commerce  act,  cannot  be  enforced. 
167  U.  S.  518-628,  42  L.  200,  CAMFIELD  v.  UNITED  STATES. 

Byl.  2  (XII,  988).    Fencing  public  land  for  private  use  trespass. 

DlBtinguisbed  In  Potts  v.  United  States,  114  Fed.  55,  holding 
building  fence  around  owner's  land,  tbougb  connecting  with  fences 
of  others  so  as  to  bar  access  to  public  land,  Is  not  unlawful  when 
done  bona  flde. 

S7I.  3  (Xn,  988).    United  States'  power  over  Federal  property. 

Approved  In  Tarpey  v.  Uadsen,  ITS  U,  S.  221,  46  L.  1W5,  20  Sop. 
CL  Kil,  bolding  as  between  railroad  claiming,  under  grant  and 
individual  entryman,  question  of  right  rests  upon  record  evidence; 
Van  Lear  v.  Elsele.  126  Fed.  825,  bolding  United  States  may  make 
regulations  regarding  use  of  watere  of  Arkansas  Hot  Springs  In 
same  manner  as  private  owner;  English  v.  United  States,  116  Fed. 
027,  holding  United  States  may  recover  In  civil  action  timber  cut 
on  public  lands  In  violation  of  20  Stat.  89  or  value  thereof;  Dob- 
bins V.  Los  Angeles,  139  Cal.  183,  72  Fac.  971,  upholding  ordinance 
prohibiting  erection  of  gasworks  or  stor^e  tauks  within  certain 
limits;  Danfotth  v.  Groton  W.  Co.,  178  Mass.  477,  69  N.  E.  lOW. 
upholding  Stat  1900,  chap.  290.  prohibiting  dismissal  of  petition 
pending  In  Superior  Court  for  assessment  of  damages  for  takiug 
property.  See  78  Am.  St  Rep.  230,  note. 
167  U.  B.  629-548,  42  L.  203.  WHITNEY  v.  UNITED  STATES. 

(XII.  988).    Miscellaneous. 

Cited  In  United  States  v.  Pendell.  185  U.  S.  197.  46  L.  870.  22 
Sup.  Ct.  627,  holding  decision  of  private  land  claims  as  to  snfflclency 
of  evidence  of  possession,  under  Spanish  land  grant,  will  not  be 
reviewed  unless  clearly  erroneous;  Lockhart  v.  Johnson,  ISI  U. 
S.  520,  45  L.  982.  21  Sup.  CL  066,  holding  land  claimed  within  Urn- 
its  of  Mexican  grant  is  not  withdrawn  or  reserved  from  entry 
because  of  pendency  of  claim  In  Court  of  Private  Land  Claims. 
167  U.  S.  648^99,  42  L.  270,  BAUMAN  v.  BOSS. 

Syl.  1  (XII,  988).    Eminent  domain  conditioned  on  compensation. 

Distinguished  In  Sawyer  v.  Commonwealtb.  182  Mass.  217,  05 
N.  E.  63,  holding  Injury  to  eatabllshed  business  U  not  approprla- 
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tlon  of  property  entitling  owner  to  Jury  trial  under  water  supply 
net  ISKi. 

Syl.  3  (XII,  089).    Incidental  benefit  and  Injury  considered. 

Approved  In  l^rrn  Haute,  etc.,  R.  R.  Co.  v.  Flora,  29  Ind.  App. 
448,  64  N.  E.  350.  sustaining  tnetructlon  to  Jury  to  assess  damages. 
If  any,  that  appellant  mlgHt  have  sustained  from  the  taking  of  his 
property. 

Syl.  4  (XII,  880).    Legislature  may  assess  land  benented. 

Approved  la  Cliadwick  v.  Kelley,  187  U.  S.  544,  23  Sup.  Ct  177, 
47  U  294,  opfaoldlng  State  statute  and  ordinances  autborlzcd 
thereby  assessing  three-fourths  of  street  pavlog  against  abutting 
lots  on  front  foot  plan;  Wight  v.  Davidson,  181  D.  S.  37S,  S80, 
385.  tt  L.  904.  906,  SG6.  21  Sup.  Ct.  619,  G20,  (122,  upholding  act 
March  3,  1889,  providing  for  asseHsoieiit  upon  abutting  and  bene- 
ated  lands  one-balf  of  damages  to  land  condemned  for  opening 
of  etreets;  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  341, 
45  L.  888,  21  Sup.  Ct  S31,  45  L.  889,  21  Snp.  CL  631,  holding  appoi^ 
tlonment  of  entire  cost  of  street  improvements  upon  abutting  prop- 
erty according  to  frontage  without  hearing  as  to  benefits  Is  valid, 
affirming  Barber  Asphalt  Pav.  Co.  v.  French,  158  Mo.  54,').  546, 
68  N.  W.  937,  938;  Hadley  v.  Dague,  130  Cal.  219,  62  Pac.  504,  up- 
holding street  improvement  act  of  1891,  authorizing  assessments 
according  to  frontage;  Barfleld  v,  Gleason,  ill  Ky.  512,  517.  03 
S.  W.  968,  969,  upholding  Ky.  Stat,  f  2S38,  providing  for  original 
construction  of  streets  at  exclusive  cost  of  abutting  owners;  Smith 
T.  Mayor,  etc.,  182  Mass.  234,  65  N.  E.  41,  upholding  StaL  1867. 
chap.  106,  Butborizing  city  to  lay  sewers,  assessing  cost  thereof 
on  abutting  or  Iwneflted  property  In  such  sum  as  mayor  and  coun- 
cil determined;  Webster  v.  Fargo,  9  N.  Dak.  210,  S2  N.  W.  733, 
upholdlDg  section  2280,  Rev.  Codes,  1895,  authorizing  assessments 
for  street  paving  on  abutting  property  on  front  foot  plan;  King 
V.  Portland,  38  Or.  424,  63  Pac.  3,  upholding  Sess.  Laws  1898,  au- 
thorizing assessment  of  one-half  of  cost  oF  street  Improvement 
upon  lots  abutting  thereon. 

Distinguished  in  dissenting  opinion  In  French  v.  Barber  Asphalt 
Paving  Co.,  181  U.  S.  351,  45  L.  892,  21  Sup.  Ct  635,  majority 
holding  apportionment  of  entire  cost  of  street  Improvement  against 
abutting  lots  according  to  frontage  does  not  deny  due  process. 

Syl.  6  (XII,  9S9).    Notice  and  hearing  constitutes  due  process. 

Approved  In  United  States  v.  Honolulu  Plautatlon  Co.,  122  Fed. 
5SG,  holding  Issue  of  fact  as  to  value  of  land  In  proceedings  by 
United  States  to  condemn  same  In  Hawaii  is  triable  by  jury; 
Stark  V.  Boston,  180  Mass.  295,  62  N.  E.  375,  upholding  Stat.  1839, 
I  3.  providing  that  persons  agt;rieved  at  assessment  on  property 
may  apply  to  street  commlEsl oners  for  abatement  of  part. 

Distinguished  In  dissenting  opinion  in  French  v.  Barber  Asphalt 
Paving  Co.,  181  U.  S.  358,  300,  45  L.  895,  SOU,  21  Sup.  Ct.  USS,  aiA- 
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Joritf  holding  apportionment  of  entire  coat  of  atreet  ItDprorement 
upon  Abnttlog  lots  according  to  frontage  and  without  hearing  doef 
not  deny  doe  process. 

8t1.  8  (XII,  989).  Leglalature  delegating  determination  of  dam- 
ages. 

Approved  In  Brlckaon  v.  Caaa  Co.,  11  N.  Dale  SOU,  507,  92  N. 
W.  S47,  &18,  npholdlng  section  31.  chapter  SI,  Laws  1S95.  author- 
izing county  commlaeloners  to  iaaue  bonds  to  defray  expenaea  of 
procuring  right  of  way  and  constrncting  drain. 

DlBtlngaished  in  Archer  v.  Board,  etc.,  128  Fed.  1ST,  boldlng 
unconstitutional,  under  Ark.  Const,  requiring  aaaeaament  of  dam- 
ages by  Jury  of  twelve,  act  1883,  providing  for  asaessmenta  of 
damages  by  Jury  of  six. 

Syl.  9  fXII,  989>.    Damagea  not  payable  before  taking. 

Approved  In  United  StateB  v.  DIclcson,  127  Fed.  ITS,  holding 
United  States  Is  not  subject  to  payment  of  costs  to  landowner  on 
diamtssal  of  proceedings  to  condemn  land  before  acceptance  of 
sucb  land;  Benedict  v.  New  York,  98  Fed.  792,  holding  time  of 
filing  map  la  not  time  of  taking  property  for  purpose  of  appralee- 

(XII,  9RS).    MlBcelianeouB. 

Cited  In  Downes  v.  Bidwell.  182  U.  S.  293,  362.  45  L.  1109.  1135, 
21  Sup.  Ct  789.  holding  provlslonB  of  Constitution  which  are  ap- 
plicable were  In  force  In  Porto  Rico:  dissenting  opinion  in  Work- 
man v.  New  York,  179  U.  S.  583.  45  L.  329,  21  Sup.  Ct  223.  major- 
ity holding  city  liable  by  maritime  law  for  Injury  caused  by  col- 
lision with  flreboat  due  to  negligence  of  crew  thereof. 
167  U.  S.  5e9-<»«.  42  L.  292.  THE  J.  P.  DONALDSON. 

Syl.  1  (XII,  9S9).    Tugmaater  must  use  due  care. 

Approved  In  The  Temple  Emery.  122  Fed.  182,  holding  tug  mmit 
use  degree  of  care  reasonably  required  under  circumstances;  In  re 
Moran,  120  Fed.  564,  566,  567,  holding  tug  not  liable  Cor  brealElns 
of  hawser  due  to  extraordinary  sea  and  wind;  The  Kalkaska,  107 
Fed.  962.  holding  tug  stranding  several  miles  out  of  course  with- 
out having  taking  soundings,  in  consequence  Of  whlcb  tows  were 
lost,  must  show  excuse  for  deviation. 

(XII,  9S9).     Mlscelianeoua. 

Cited  in  Gentry  v.  Singleton,  128  Fed.  682,  holding  employee  of 
partnership  receiving  sharn  of  proflts  for  services  Is  not  a  partner. 
167  TJ.  S.  606-624.  42  L.  296,  THE  GLIDE. 

Syl.  1  (XII,  990).  Admiralty  exclusively  enforces  State  liens  for 
repairs. 

Approved  in  The  Robert  W.  Parsons,  191  C  8.  24,  37,  24  Sup. 
Ct.  9,  15,  holding  proceedings  In  rem  to  enforce  lien  for  repairs  on 
vessel  navigating  Erie  canal  are  wltliin  exclusive  admiralty  Jurls- 
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dlcUon;  The  Buergla,  124  Fed.  846,  holding  admiralty  will  enforcu 
proTlslons  of  Balllnger's  WashlDgton  Code,  IS  5953,  D9M,  giving 
lien  on  vessels  for  DOnperformance  of  cliarter  for  carriage  to  or 
fruiD  State  ports;  The  Underwriter,  119  Fed.  757,  holding  no  Hen 
exists  for  coal  obtained  bj  master  where  charter  party  provided 
that  charterer  should  famish  coal  and  that  master  should  act 
under  his  orders;  The  Robert  Dollar,  115  Fed.  224,  holding  Wash- 
ington statute  making  person  having  charge  of  alteration  or  repair 
of  vessel  agent  of  owner  to  contract  debts  applies  to  foreign 
vessels;  The  Falls  of  Keltles,  114  Fed.  3KS,  holding  Admiralty  Court 
cannot  refuse  Jurisdiction  of  suit  hy  American  citizen  against 
British  ship  under  shipping  articles;  The  John  S.  Parsons,  110  Fed.  - 
005,  holding  no  Hen  can  be  enforced  In  rem  In  admiralty  for  repairs 
and  necessaries  unless  given  by  local  statute;  The  Iris,  100  Fed. 
lOS,  106,  111,  112,  113,  holding  under  Pub.  Stat  Mass.  giving 
lieu  on  vessel  for  labor  or  repairs  understanding  that  credit  was 
given  to  vessel  is  unnecessary. 

Distinguished  In  dissenting  opinion  In  The  Robert  W.  Parsons, 
191  U.  S.  54.  24  Sup.  Ct  21,  majorl^  holding  admh-alty  has  exclusive 
Jurisdiction  of  proceedings  In  rem  to  enforce  lien  for  repairs  fur- 
nished vessel  navigating  Erie  canal;  Knapp,  Stout  &  Co.  v. 
McCaffrey,  177  U.  8.  642.  44  L.  924,  20  Sup.  Gt  826,  holding  bill 
to  enforce  lieu  for  towage  by  foreclosing  Hen  on  raft  of  lumber  Is 
suit  In  personam  to  enforce  common-law  remedy  whicb  may  bo 
brought  In  State  court:  Olaen  v.  Birch,  133  CaJ.  484,  65  Pac.  1033, 
holding  action  against  owner  for  services  rendered  on  vessel  In 
which  owner  is  personally  served  and  personal  Judgment  demanded 
is  suit  in  personam. 
167  U.  S.  624-632,  42  L.  302,  PECK  v.  HENEICH. 

Syl.  1  (XII,  900).    Affirmance  must  rest  on  ground  presented. 

Approved  In  United  States  v.  Gentry,  119  Fed.  76,  holding  pre- 
sumption Is  that  error  was  prejudicial  and  it  cannot  be  disregarded 
unless  shown  to  be  non prejudicial;  Currier  v.  Dartmouth  College. 
117  Fed.  47,  holding  on  writ  of  error  defendant  may  support 
verdict  directed  for  him  upon  any  ground  presented  In  motion  for 
direction  regardless  of  grounds  of  court;  Choctaw,  O.  &  G.  R.  R.  Co. 
V.  Holloway,  114  Fed.  485,  holding  erroneous  Instruction  that  master 
was  bound  to  furnish  reasonably  safe  appliances  and  place  to  work, 
since  reasonable  care  In  furnishing  such  is  sufficient;  dissenting 
opinion  in  Chicago  House  Wrecking  Co.  v.  BImey,  117  Fed.  81, 
majority  sustaining  as  a  whole  charge  as  to  measure  of  damage 
by  ploiatlff  permanently  Injured  In  service  of  wrecking  company: 
dissenting  opinion  In  Choctaw,  etc.,  R.  R.  Go.  v.  Tennessee,  116 
Fed.  30,  majority  sustaining  Instruction  that  master  should  fur- 
nish reasonably  safe  appliances  where  court  also  subsequently 
properly  quallfled  such  Instrnctlon;  dissenting  opinion  In  Heer  v. 
Warren,  etc.,  Co.,  118  Wis.  68,  94  N.  W.  782,  majority  anstainlng 


Cg.lzccbyCoOgIC 


167  U.  S.  633-669        Notes  on  U.  8.  Reports.  &W 

Inatrnctlon  bs  to  loss  of  profits  wbicb  wae  correct  in  tbe  abstract 
wbere  no  quallficatloa  thereof  was  requested. 

S7L  S  (XII,  990).    ChampertouB  tmst  deed  void. 
Approved  In  GasserlelKli  t.  Wood,  119  Fed.  314,  boldlng  eqnlt; 
win  not  enforce  agreement  to  fomlsb  evidence  to  establish  defend- 
ant's  Interest  as  heir  and  to  pay  all  cost  In  consideration  of  tvo- 
tblrds  of  property  recovered.    See  83  Am.  St.  Sep.  170,  note. 

Distinguished  In  Boyle  t.  Boyle,  116  Ped.  764,  holding  agreement 
for  conttngrent  fee  gives  no  eQoltable  Hen  apon  land  subject  fit 
such  agreement;  Muller  v.  Kelly,  116  Fed.  !M6,  upholding  attomey'i 
contract  for 'contingent  fee  where  not  champertoua  and  where  client 
agreed  to  pay  costs,  and  did  pay  same. 

167  U.  S.  633-646,  42  L.  306,  INTEKSTATE  COMMERCE  COMUIS- 
8ION  V.  DETROIT,  ETC.,  BY.  CO. 

Syl.  1  (XII,  990).  Commerce  act  contemplates  tianaportatiOD 
by  rail. 

Approved  in  New  Yorit  v.  Knight,  192  U.  S.  28,  24  Sup.  Ct.  200, 
sustaining  Imposition  of  franchise  tax  under  New  York  laws  opon 
independent  cab  service  maintained  by  Pennsylvania  railroad  at 
New  York  terminal,  affirming  171  N.  Y.  360.  64  N.  E.  154;  State  v. 
Atchison,  etc.,  Ry.,  176  Mo.  715,  75  S.  W.  781,  holding  quo  warranto 
will  not  lie  to  prevent  railroads  from  Imposing  recouslgnment 
charge  for  delivery  of  cars  upon  switch  designated  by  consignee. 

167  U.  S.  616-659,  42  L.  310,  SHAPLBIQH  V.  SAN  ANGELO. 

Syl.  1  (XII,  990).  Municipality's  corporation  not  collato^ll; 
attackable. 

Approved  In  Tulare  Irrigation  Dist  v.  Sbepard,  185  V.  S.  13,  IS. 
46  L.  779,  780,  22  Sup.  Ct.  536,  holding  defective  organisation  of 
Irrigation  district  under  California  irrigation  act  1887  cannot  be 
set  up  to  defeat  bonds  thereof  held  by  bona  fide  purchasers. 

Distinguished  in  Gastonia  Cotton  Mfg.  Co.  v.  Wella  Co.,  128  Fed. 
374,  holding  corporation  which  never  fulfilled  charter  requirements 
of  subscribing  and  paying  in  $2,000  acquired  uo  legal  existence  to 
enable  It  to  sue  as  citizen  of  chartering  State. 

Syl.  3  (XII,  990).    Reorganization  does  not  avoid  prior  contracts. 

Approved  In  Miller  v.  Ferris  Iir.  Dlst,  99  Fed,  150,  holding  Judg- 
ment of  ouster  against  irrigation  district  for  irregularities  In  orgalii- 
zation  docs  not  alfect  bonds  issued  previous  thereto;  Ranken  v. 
McCallum,  23  Tex.  Civ.  86,  87,  60  S.  W.  976,  977,  holding  municipal 
corporation  succeeding  another  which  was  abolished  by  Judicial 
decree  aud  embracing  same  'territory  la  liable  on  drainage  trands 
issued  by  predecessor;  Giikney  v.  How,  105  Wis.  47,  81  N.  W.  123, 
holding  towns  from  which  terrilory  was  taken  for  new  town  wblcb 
issued  taxes  before  it  was  declared  illegally  organlxed  are  liable 
for  oi'ders  issued  by  such  town. 
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167  U.  S.  Ki9-6M,  42  L.  315,  ST.  JOSEPH,  ETC.,  R.  R.  v.  STUTK. 

8jl.  2  (XII,  091).    AUegatlon  must  be  of  real  Federal  question. 

Approved  In  Bankers',  etc.,  Co.  t.  Minnesota,  etc.,  Ry.,  192  D.  S. 
SS4,  24  Hup.  Ct.  S2B,  boldln^  suit  based  on  general  law  against 
railroad  for  loss  of  mall  package  does  not  arise  nnder  Federal  law 
80  as  to  deprlye  Circuit  Court  of  Appeals'  decision  of  flDallty; 
Sawyer  v.  Piper.  188  U.  8.  1H7,  23  Sup.  Ct.  634,  47  L.  759,  holding 
Supreme  Court  has  no  Jurisdiction  of  writ  of  error  to  State  court 
utiere  dalin  was  made  tbat  Federal  rlgbt  would  be  denied  unless 
supplementary  answer  were  allowed;  New  Orlenas  Water-Works  Co. 
T.  Louisiana,  ]8r>  U.  S.  345.  46  L.  941,  22  Sup.  Ct  e»i,  holding  no 
Federal  question  la  Involved  In  forfeiture  of  corporation  cbarter 
by  decree  of  State  court  In  quo  warranto  proceedings. 

Distln^lahed  in  Bwatford  t.  Tcmpleton,  1S5  D.  S.  493,  46  L.  1008. 
22  Sup.  Ct.  7SG,  holding  action  for  damagea  against  State  election 
officers  for  preventing  plaintiff  from  voting  at  congressional  elec- 
tlou  Involves  Inherently  Federal  question. 

Syl.  3  (XII.  991).  Railroad  operating  In  several  States  not  citizen 
of  each. 

Approved  In  dissenting  opinion  In  Calvert  v.  Railway  Co..  64  S.  C. 
l.nfi.  41  S.  E.  969,  majority  holding  Virginia  corporation  becoming 
doinesUc  In  South  Carolina  remains  nonresident  of,  latter  State  for 
Federal  Jurisdiction.    Sec  85  Am.  St  Rep.  919.  note. 
167  U.  S.  664-673.    Not  cited. 
167  U.  S.  C73-CS1.  42  L.  .S20,  HEDItICK  v.  ATCHISON,  ETC..  R.  R. 

Syl.  1  'XII,  901).    State  court's  findings  conclude  Supreme  Court. 

Approved  In  Jenkins  v.  Neff,  186  U.  S.  235,  46  L.  1142.  22  Sup.  Ct 
1107.  holding  State  court's  findings  of  tact  are  conclusive  upon 
Supreme  Court  on  writ  of  error;  Bemcnt  v.  National  Harrow  Co., 
im  U.  S.  83.  46  L.  1066.  22  Sup.  Ct.  752,  holding  Supreme  Court  la 
bound  by  findings  of  fact  made  In  State  court  In  suit  in  equity  as 
well  as  In  action  at  law;  Western  Union  Tel.  Co.  v.  Call  Publishing 
Co.,  181  U.  S.  103.  45  L.  771.,  21  Sup.  Ct.  565.  holding  questions  Of 
fact  settled  In  State  courts  are  not  reviewable  In  Snpi'cme  Court; 
Gardner  v.  Bonestell,  180  U.  S.  370,  45  L.  577,  21  Sup.  Ct.  402,  hold- 
ing determination  of  land  department  against  claim  tbnt  land  lies 
within  Mexican  grant  and  that  plaintiff  was  bona  fide  purchaser 
Is  conclusive. 

Syl.  2  (XII,  991).    Entry  against  wrong  range  not  fatal. 

Approved  In  Cosmos  Exploration  Co.  v.  Gray  Eagle  OH  Co.,  112 
Fed.  11,  holding  rlgbt  to  patent  once  vested  In  treated  by  govern- 
ment as  equivalent  to  patent  Issued,  and  patent  when  issued  relates 
back. 

167  D.  8.  681-688.    Not  cited. 
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i6T  U.  8.  688-703.  42  L.  326,  MacGEBAL  t.  TAYLOR. 

Syl.  1  (KII,  892).  Infant  disamrmlng  need  not  retnni  wasted 
consideration. 

Approved  In  BnUock  v.  Sprowls,  93  Tex.  193,  S4  8.  W.  663,  hold- 
ing Infant  on  disafDrmtng  his  deed  need  not  tetnrn  consideration 
received  where  SDcb  bas  been  squandraed. 

Syl.  3  (XU,  992).  Infant  dlsclatmiog  cannot  retain  fruits  of 
contract 

Approved  tn  United  States  Inv.  Corp.  v.  nirickson,  84  Minn.  20, 
86  N.  W.  610.  boldins  infant  disclaiming  contract  to  Batlefr  mort- 
gagee on  land  conveyed  to  him  by  bis  father  cannot  retala  the 
land  freed  from  mortgage. 

1G7  U.  8.  703-722,  42  L.  333,  MENOTTI  t.  DILLON. 

Syl.  1  (XII,  992).    Ralb^ad  gntnt  attaches  on  deflnlte  location. 

Approved  In  Nelson  v.  Northern  Pac.  Ry.  Co.,  188  D.  S.  118,  23 
8up.  Ct  305,  47  L.  410.  holding  settler  In  good  faltb  on  land  nlthhi 
exterior  limits  of  grant  to  railroad,  after  withdrawal  order  bnt 
before  deflnlte  location,  will  be  protected;  United  States  v.  Oregon, 
etc.,  R.  R.  Co.,  176  U.  S.  43,  46,  44  L.  364,  3C6.  20  Sap.  Ct  266, 
267,  holding  Northern  PaclQc  grant  of  1864  was  In  nature  of  float 
and  attached  to  no  lands  appropriated  before  filing  map  of  definite 
location;  Northern  Pac.  R.  E.  Co.  v.  Soderberg,  104  Fed.  428,  hold- 
ing term  "  mineral  land "  In  act  1864,  excepting  such  lands  from 
grant,  was  subject  to  enlargement  before  deflnlte  location  to  In- 
elude  granite  lands. 

Sjl.  4  (XII,  992).  Withdrawal  order  cannot  aSect  GongresaloDal 
control. 

Approved  In  dissenting  opinion  In  NelsoD  T.  Northern  Pac.  Ry- 
Co..  188  U.  S.  143,  151,  23  Snp.  Ct.  815,  SI8,  47  L.  420.  423.  ma- 
jority holding  bona  flde  settler  on  indemnity  lands  of  railroad 
grant  of  1864,  after  withdrawal  order  but  before  definite  location, 
will  be  protected,  and  reversing  Northern  Pac.  By.  v.  Nelson,  22 
Wash.  532,  61  Pac.  707,  holding  withdrawal  of  public  lands  in- 
cluded la  exterior  limits  of  nUlroad  grant  was  withdrawal  from 
homestead  claims. 

1G7  U.  S.  723-744,  42  L.  340,  DeGUYER  v.  BANNING. 

Syl.  3  (XII,  992).  Patent  Is  conclusive  on  government  and 
claimant. 

Approved  In  United  States  v.  Peralta,  99  Fed.  630,  holding  pat- 
ent covering  Spanish  and  Mexican  grant  Is  conclasive  of  location 
of  land  covered  thereby;  Brown  y.  Parker,  127  Ulch.  393,  86  N. 
W.  000,  holding  Federal  survey  bounding  swampy  land  adjacent 
to  Lake  Erie  by  meander  line  la  conclusive  that  such  land  Is  not 
part  of  lake  bed. 
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167  U.  8.  74B,  42  L.  1200,   MBBEITT  T.  BOWDOIN  COLLEWE. 

(XII,  992).    MiscellaqeouB. 

Cited  IB  Blrthe  Co.  t.  Hinckley,  111  Fed.  838.  and  Beed  t.  Stan- 
lejr,  97  Fed.  S22.  Ei24,  525.  botb  holding  blU  of  review  must  be 
filed  wltbln  time  allowed  (or  appeal. 


OLXVIII  UNITED  STATES. 


168  V.  B.  1-66.  42  U  855,"  SOUTHERN  PAC.  R.  R.  T.  UNITED 
STATES. 

ByL  1  (XII,  993).    Question  adjudicated  binds  parties  and  privies. 

Approved  la  Deposit  Bank  v.  Frankfort,  191  U.  S-  514,  34  Sup. 
Ct  15S,  holding  Federal  decree  enjoining  collection  of  taxes  rest- 
ing on  effect  of  Inferior  State  court  decision  as  res  Judicata- Is 
binding,  altbougb  State  Supreme  Court  clianges  State  rule;  Baker 
v.  Cummlngs,  181  U.  S.  124,  45  L.  780,  21  Sup.  Ot.  i581,  holding 
general  dismissal  on  merits  of  bill  for  accounting  prevents  use 
of  such  bin  as  set-on  in  action  at  law  between  same  parties; 
Mitchell  V.  First  Nat  Bank.  180  U.  S.  480,  45  L.  631.  21  Sup.  Ct 
•421.  holding  denial  bj  State  court  of  bank's  claim  against  insolvent's 
estate  precludes  bank  from  proceeding  In  Federal  coart  on  same 
claim:  Werlein  v.  New  Orleana.  177  D.  8.  396,  397,  44  L.  820,  20 
Sup.  Ct  685,  holding  claim  tbnt  land  held  by  city  for  public  use 
cannot  be  sold  on  execution  is  defeated  by  decision  refusing  to 
enjoin  sale  on  ground  of  Illegality;  Peufleld  v.  Potts,  12B  Fed.  480, 
holding  defendants  In  several  Infringement  suits  touching  same 
patent  stipulating  with  ptalntiCT  for  trial  of  test  case  are  with 
plaintiff  concluded  by  judgment  therein;  United  States  v.  South- 
em  Fac.  R.  R.  Co.,  117  Fed.  661,  552,  holding  mortgagees  of  South- 
ern Pacific  company  have  no  greater  rights  than  railroad  which 
took  no  title  to  land  wltbln  grant  to  Atlantic  and  Pacific  company 
.  of  1866;  Estill  Co.  v.  Bmbry,  112  Fed.  884,  885,  holding  judgment 
sustaining  validity  of  railroad  construction  bonds  in  suit  by  plaln- 
tllTs  assignor  Is  conclusive  aa  to  plaintiff's  rights;  Dady  v.  Georgia, 
etc..  By.,  112  Fed.  842,  holding  Federal  court  will  not  grant  pre- 
liminary Injunction  where  court  of  concurrent  jurisdiction  has 
full  charge  of  controversy;  Union,  etc..  Bank  v.  Memphis,  111  Fed. 
608,  holding  State  Judgment  exempting  bank  from  taxation  which 
by  State  practice  is  res  Judicata  only  as  to  taxes  involTed  has 
aame  effect  In  Federal  courts;  Qorham  t.  Broad  River  Tp.,  109 
Fed.  776,  holding  judgment  that  township  bonda  were  Illegal  and 
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void  bars  purcbaaer  of  sucb  bonds  In  privitr  witb  plaintiff  in  sucb 
action  from  suing  on  coupons;  Stewart  v.  Tillage  of  Asbtabula. 
107  Fed.  804,  boldlng  decision  dismissing  petition  to  enjoin  cit; 
from  preventing  restoration  of  tracks  and  denying  relief  Is  con- 
clusive as  to  plaintiff's  rlgbt  to  damages  for  removal;  Norton  t. 
Houae  of  Mercy,  101  Fed.  385,  holding  Kentucky  decision  itiat 
New  Tork  cbsrltable  corporation  could  not  take  under  Kentucky 
trill  estops  latter  from  suing  In  otlier  States  on  questions  decided; 
United  States  t.  Soutbem  Pac.  R.  H.  Co.,  98  Fed.  32,  38,  40. 
bulding  Atlantic  and  Padflc  railroad  took  title  to  grant,  under 
act  1800,  by  filing  map  of  definite  location  and  forfeited  same  in 
1886,  hence  Sontbern  Pacific  acquired  no  title;  In  re  Skinner,  07 
Fed.  Iftl,  holding  State  court's  Judgment  finding  conveyance  from 
husband  to  wife  was  in  frand  of  creditors  is  binding  on  bank- 
rupt's petition  for  discharge;  Green  t,  Thornton,  130  Cal.  485,  62 
Ptic.  7r>l,  holding  Judgment  In  ejectment  that  plalntiR  baB  no  title 
Is  res  adJuOlcata  In  action  by  his  successor  against  same  defend- 
ant to  quiet  title;  San  Jose,  etc.,  Co.  v.  San  Jose  Ranch  Co.,  12!) 
CsL  678,  62  Pac.  271,  holding  Southern  Pacific  company  took 
nothing  by  grant  in  1S71  of  lands  Included  In  grunt  to  Atlantic 
and  Pacific  i-oad  in  1866;  Garden  City  t.  Bank,  05  Kan.  34a  69 
Pac.  326,  93  Am.  St.  Rep.  286,  holding  final  Judgment  for  plaintiff 
in  suit  In  coupons  of  bonds  is  res  Judicata  in  subsequent  suit  on 
other  coupons  of  same  bonds;  Lowentbal  &  Meyers  v.  Baca,  10 
N.  Meic.  361.  62  Pac.  983,  bolding  Judgment  In  replevin  is  bar 
to  action  of  trespass  for  taking  of  same  property;  Hanrick  t> 
Gurley.  93  Tes.  480,  55  8.  W.  330,  holding  Judgment  denying  right 
to  recover  land  on  ground  that  plaintiff  was  not  entitled  to  In- 
herit bars  plaintiff  in  suit  for  other  land  claimed  by  Inheritance; 
Biern  v.  Ray,  49  W.  Va.  135,  38  S.  E.  533,  holding  decree  dismissing 
bill  to  set  aside  deed  to  one  tract  of  land  cannot  be  pleaded  as 
res  Judicata  in  suit  to  subject  another  tract  to  satisfy  prior  Jndg- 

Distinguisbed  in  Southern  P.  R.  R.  Co.  t.  United  States,  183  U. 
S.  521,  528.  46  L.  309,  312,  22  Sup.  Ct.  155,  158.  160,  bolding  de- 
cision that  railroad  took  no  title  to  lands  in  confitcting  place  llm- 
lls  of  grant  to  It,  and  prior  grant  to  another  does  not  bar  claim 
to  other  lands;  Ingram  v.  Ingram,  75  Vt.  3M,  56  Atl.  5.  bolding  _ 
in  suit  by  wife  for  support  a  finding  in  prior  divorce  suit  by  hus- 
band that  wife  was  not  guilty  of  willful  desertion  was  immaterial. 
Syl,  2  (XII,  093).  "  Designated  "  line  means  "  definitely  located." 
Approved  in  Weriiug  v.  Ingeraoll,  181  U.  S.  138,  45  L.  T86,  21 
Sup.  Ct.  573,  holding  act  1822  giving  use,  for  canal  purposes  only, 
of  ninety-foot  strip  on  condition  that  map  and  survey  be  made 
witbln  three  years,  otherwise  to  revert,  constituted  no  grant;  United 
States  v.  Oregon,  etc.,  R.  K.  Co.,  176  U.  S.  43,  44  L.  364,  20  Snp. 
CL  206,  bolding  grant  of  1864  to  Northern  Pacific  was  In  nature 
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of  "float"  ODtll  definite  locatioo  or  route;  United  States  v.  South- 
ern Pac.  B.  R.  Co.,  98  Fed.  33,  35,  36,  37,  bolding  Atlantic  and  I'a- 
cific  company  on  flllng  map  la  1872  acquired  title  to  lands  witbln 
gnutt  of  1866,  excluBlve  of  Southern  PaHfic,  and  forfeited  same 
to  nnlted  States  b^  act  1886;  Wilson  t.  Souttacrn  Fac.  R.  R.  Ca, 
135  Cal.  426,  07  Pac.  090,  holding  where  applications  for  patents, 
under  grant  of  1S71,  had  heen  approved  company  was  not  negll- 
gent  IB  not  applring  for  patents  under  act  1666. 

Sjl.  S  (XII,  9&i).    Judgment  concludes  matters  actually  decided. 

Approved  In  Gunnison  v.  Chicago,  etc.,  Ry.  Co.,  117  Fed.  G13, 
holding  mortgagee  cannot  after  thirty  years'  delay  maintain  suit 
against  railroad  to  foreclose  same;  ^tna  Ufe  Ins.  Co.  v.  Ikuird 
of  Comrs.,  117  Fed.  88,  holding  former  Judgment  based  on  general 
fluding  is  conclusive  Id  subsequent  action  on  dltTercot  cause  nhere 
sajue  defenses  are  Interposed;  In  re  Lemmon,  etc.,  Co.,  112  Fcil. 
299,  bolding  order  of  Banlcruptcy  Court  dismissing  trustee's  peti- 
tion Is  conclusive  on  proposition  that  property  was  not  that  of 
bankrupt  until  reversed;  United  States  v,  Elsenbels,  112  Fed.  19C 
holding  final  Judgment  of  State  court  when  offered  In  evidence  In 
Federal  court  cannot  be  questioned  as  to  errors  not  aCTccting  Juris- 
diction; Bresnahan  v.  Tripp,  etc.,  Co.,  99  Fed.  2S3,  bolding  de- 
fendants on  rehearing  In  suit  for  Infrlngeident  of  patent  must 
show  newly  discovered  evidence  sufficiently  clear  to  overcome  prior 
decision, 

Syl.  7  (XII,  994).     Party  not  appealing  cannot  reverse  decree. 

Approved  In  United  States  v.  Soothem  Pac.  R.  R.  Co.,  98  Fed, 
46,  47,  holding  purchasers  from  railroad  company  in  good  faltb 
and  believing  they  would  obtain  title  are  protected  by  act  March 
3,  1887. 

(XII,  993).    Miscellaneous. 

Citca  In  Southern  Pac.  R.  R.  v.  United  States,  189  U.  8.  452,  23  Sop. 
Ct  068.  47  L.  1»0,  bolding  land  within  twenty-mile  limits  of  grant  to 
Tessa  Paclfis  was  excepted  from  grant  to  Southern  Pacific,  and  after 
forfeiture  by  former  cannot  be  claimed  by  latter  as  Indemnity  land: 
Hanrtck  v.  Gurley,  98  Tes.  47&,  55  S.  W.  120,  granting  rehearing 
for  further  argument  on  question  whether  prior  Judgment  as  to 
right  of  Inheritance  precludes  consideration  of  such  question  In 
another  suit  between  same  parties. 
168  U.  S.  G6-S6,  42  L.  383.  BERGERE  v.  UNITED  STATES. 

Syl.  2  (KlI,  094).  Alcalde's  report  delivering  possession  must 
be  approved. 

Approved  In  United  States  v.  Elder,  177  U.  8.  121,  44  L.  007, 
20  Sup.  Ct  543,  holding  prefect  and  Justice  of  peace  had  no  power 
to  grant  land,  and  where  not  ratlBed  by  governor  their  acts  were 
void. 
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(Xll.  9M).     HlBcellaneoua. 

ated  In  United  States  t.  Pendell,  185  U.  8.  197,  46  L.  870,  22 
Sup.    Ct    627,    boldlng  Supreme  Court   will   not  review    decision 
of  Conrt  of  Private  Land  Claims  as  to  safflcleDcy  of  poflsesalon 
tuder  Spanlsb  land  grant 
168  n.  S.  86-89,  42  L.  880,  ALASKA  MIN.  CO.  ▼.  WHBLAN. 

Syl.  1  (XII,  9M).    Foreman  Is  fellow  servant  of  workmen. 

Approved  In  Fournler  v.  Pike,  128  Fed.  991  990,  holding  rc»«- 
man  tn  construction  of  building,  allowing  men  to  do  work  Id  danger- 
ous manner.  Is  fellow  servant;  Pennsylvania  Co.  t.  Fishack,  123  Fed. 
471,  holding  yardmaBter  la  charge  of  awltcbyards,  but  subordi- 
nate to  general  fardmaater.  Is  fellow  servant  of  switching  crew; 
Davis  V.  Trade  Dollar  Consol.  Mln.  Co.,  117  Fed.  123,  holding 
foreman  of  shift  gang  Is  fellow  servant  of  members  of  alternat- 
ing shifts;  M'Donald  r.  Buckley,  100  Fed.  204,  holding  foreman 
with  power  to  bire  and  discharge  Is,  while  directing  fall  of  piles 
driver  hammer,  a  fellow  servant  of  members  of  pile-driver  gang; 
LocbbBum  v.  Oregon  Rj.  &  Nav.  Co.,  101  Fed.  854,  holding  sec- 
tion foreman  wltb  power  to  hire  and  discharge,  but  under  super- 
intendence of  division  roadmaster,  is  fellow  servant  of  members 
of  section  gang;  Stevens  v.  Chamberlln,  100  Fed.  381,  holding  ma- 
chinist in  woolen  mill  making  repairs  when  directed  by  superin- 
tendent,  and  employee  called  by  macblDiat  to  assist  bim.  are  fel- 
low servants;  Briegal  v.  Southern  Pac.  Co.,  98  Fed.  SH>2,  holding 
engineer  and  fireman  oiling  turntable  at  engineer's  orders  are  fel- 
low servants;  The  Picgua,  97  Fed.  651,  boldlng  longshoreman  and 
foreman  of  stevedores  are  fellow  BervantB;  Slavena  v.  Northern 
Pacific  E.  E.  Co.,  97  Fed.  262,  holding  conductor  of  delayi-d  train 
and  section  men  clearing  obstruction  from  track  under  bis  direc- 
tions are  fellow  servauta:  Thomas  v.  Cincinnati,  etc..  By.  Co.,  07 
Fed.  249,  holding  railroad  yardm aster  directing  trains,  empow- 
ered to  hire  and  dUcbarge,  but  subject  to  orders  of  supcrlnteudcnt, 
Is  fellow  servant  of  switch-gang  foreman;  New  Omaha,  etc.,  Co. 
T.  Baldwin,  62  Nebr.  180.  87  N.  W.  31,  boldlng  foreman  having 
control  of  branch  of  electric-lighting  company's  work  Is  fellow 
servant  of  lineman;  Deserant  v.  Cerilloa,  etc.,  E.  R.,  9  X.  Mei. 
GOO.  55  Pac.  291,  holding  pit  boss  in  mine,  working  under  genernl 
superintendent,  Is  fellow  servant  of  other  employees;  McVey  v. 
St.  Clair  Co.,  49  W.  Va.  425,  38  S.  B.  653,  boldlng  foreman  operal- 
Ing  electric  mining  machine  and  coal  loader  called  to  assist  him 
are  fellow  servants;  Wiakle  v.  Montello,  etc.,  Co.,  Ill  Wis.  451, 
87  N.  W.  464,  holding  foreman  conducting  blasting  In  granite  qoarry 
Is  fellow  servant  of  employees  assisting.  Sec  75  Am.  St  Rep.  687, 
note. 

DiBtlngoUhed  in  Memphis,  etc..  Newport  Packet  Co.  v.  Hill.  122 
Fed.  247,  holding  deck  band  on  steamer  selected  by  officer  In  com- 
mand to  act  as  captain  of  watch  is,  while  so  acting,  an  officer  of 
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reseel;  Alasha  United  Gold  Min.  Co.  t.  Unset,  114  Fed.  TO,  holding 
mioe  foreman,  hiring  aod  dlacharglDg  men,  and  directing  all  their 
operation  Is  a  vice-principal ;  dissenting  opinion  In  McLalne  t. 
Head  &.  Dowst  Co.,  71  N.  H.  308,  62  AtL  SS2,  majority  holding  fore- 
man's failure  to  warn  workman  !n  ditch  of  dumplDg  of  rock  and 
earth  therein  Is  not  breach  of  master's  duty  to  furnish  safe  place. 

168  U.  &  90-&5,  42  L.  302,  TURNBR  T.  NBW  TORE. 
Sjt  1  (XII,  994).  Legislature  may  shorten  Statute  of  Llmltatloni. 
Approved  In  Wilson  v.  Isemlnger,  185  D.  S.  83,  46  L.  808,  22  Sup. 
Ct.  &7S,  upholding  PennsylTania  act  1S56.  |  7,  creating  presumptton 
of  release  of  unacknowledged  ground  rent  after  twenty-one  years 
nonpayment;  Saranac  Land,  etc.,  Co.  v.  Comptroller  of  N.  Y.,  177 
U.  8.  322,  323,  326.  330.  44  L.  789.  791,  792,  20  Sup.  Ct.  644.  617,  hold- 
ing N.  Y.  Laws  1885,  chap.  448,  prescribing  two-years  limitation  Is 
Statute  of  Limitations  and  Irregularities  In  tax  sale  cannot  there- 
after be  questioned,  afflrming  83  Fed.  436;  Tyler  t.  Court  of  liegls- 
tration,  175  Mass.  74,  55  N.  B.  813,  upholding  registration  act  180S, 
for  catting  oH  adverse  Interests  requiring  application  for  registra- 
tion to  set  lortb  all  other  outstanding  luteresta;  Meigs  v.  Roberts. 
1C2  N.  Y.  378,  76  Am.  St.  Rep.  a23,  56  N.  E.  840,  upboldlng  Laws 
1SS5,  cbap.  448,  making  comptroller's  tax  deed  after  lapse  of  two 
years  from  record  conclusive  evidence  of  regularity. 

108  U.  S.  95-103.  42  L.  894,  UNITED  STATES  v.  OOLDENBERQ. 

Syl.  2  (Xll,  S95).  Judicial  addition  to  statutory  language 
Improper. 

Approved  In  Plummer  v.  United  States,  116  Fed.  1022,  reaffirming 
rule;  Plrle  v.  Chicago  TlUe  &  Trust  Co..  182  U.  S.  452,  45  L.  1179. 
21  Sup.  Ct  912,  holding  under  section  57g.  bankruptcy  act  1398, 
creditor  receiving  a  preference  must  surrender  same  before  he  Is 
entitled  to  make  claim  against  estate;  MotUtt  v.  United  Statea,  128 
Fed.  380,  holding  Immigration  laws  (act  March  3,  1891),  providing 
punishment  for  violation  Is  highly  penal  and  are  strictly  consti'iied. 

ICS  U.  S.  104-124.  42  L.  3D8,  COMPAGXIA  DE  NAVIGATION  LA 
FLICHA  V.  BRAKER 
Syl.  1  (XII,  995).    Charter  party  exemptions  construed  against 

Approved  In  Rnott  v.  Botany  Worsted  Mills,  179  U.  S.  71,  45  L.  93, 
21  Sup.  Ct  31,  holding  vi'ssel  is  liable  under  section  1  of  Barter  act 
1893, for  damage  to  cargo  ofwool  ocenaloned  by  drainage  from  sugar 
notwithstanding  stipulations;  Gardner  v.  Southern  R.  R..  127  N.  C. 
297,  37  8.  E.  329,  holding  carrier  must  show  that  agreement  as  to 
value  of  article  shipped  was  reasonable  and  for  valuable  con- 
sideration; HInkie  V.  Southern  Ry.,  120  N.  C.  030.  78  Am.  St  itcp. 
689,  86  8.  E.  350,  holding  where  cattle  are  delivered  in  damaged 
condition  after  unreasonable  delay,  carrier  bears  burden  of  brlng- 
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ing  Injury  within  ezceptloD  of  contrscL    See  notes,  88  Am.  St.  Bep. 
97,  119,  129. 

Syl.  5  (XII,  99S).    Concurrent  decisions  on  facts  followed. 

Approved  In  nilnols  r.  lUinois  G.  B.  B.  Co.,  ISl  U.  S.  98,  48  L. 
440,  22  Sup.  Ct  308,  following  flndlug  of  Circuit  Court  and  of 
Circuit  Court  of  Appeals  that  piers  and  docks  In  question  do  not 
extend  heyoud  point  of  practicable  navigation;  Jacobson  v.  Lewis 
Klondike,  etc.,  Co.,  112  Fed.  78.  following  admiralty  rale  that  deci- 
sion of  lower  court  based  on  conflicting  testimony  will  not  be  re- 
versed unless  clearly  against  evidence;  Whitney  v.  Olsen,  lOS  Fed. 
296,  holding  on  appeal  In  admiralty  decision  of  District  Court  on 
questions  of  fact  upon  contradictory  evidence  will  not  be  reverse] 
unless  clearly  against  evidence. 

Syl.  Q  (XII,  99G).    "  At  owners  risk  "  does  not  eicuae  negligence. 

Approved  In  Washburn-Crosby  Co.  v.  William  Johnston  Co.,  12o 
Fed.  274,  holding  shipper  to  recover  for  loss  by  Are  under  bill  of 
lading  exempting  carrier  from  nonnegllgent  loss  by  fire  must  show 
negligence;  Cunard  SS.  Go.  t.  Kelley,  115  Fed.  6S6,  holding  general 
clause  In  bill  of  lading  exempting  shipowner  from  liability  for  loss 
on  quay  does  not  exempt  from  negligence  and  Is  valid. 

(Xll,  OeS).    MlBcellaneons. 

Cited  tn  The  New  England,  110  Fed.  417,  holding  provision  of 
English    steamship    company's    ticket    issued    to    American    that 
English   law   should  govern   is  Ineffectual   to   validate  exemption 
clause. 
1G8  U.  S.  124-131,  42  L.  407,  CBAEMEB  T.  WASHINGTON. 

Syl.  1  (XII,  996).  Habeas  corpus  petition  most  Include  pro- 
ceedings attached. 

Approved  In  Nordstrom  v.  Van  De  Vanter,  181  V.  S.  616,  49  L. 
1029,  21  Sup.  CL  923,  tealBrmlng  mle;  Terllnden  v.  Ames,  184  U.  S. 
279.  46  L.  Ml,  22  Sup.  Ct.  488,  holding  petitioner  desiring  to  claim 
that  depositions  show  no  Indictable  offense  must  set  them  out; 
Storl  V.  Massachusetts,  183  U.  S.  141,  46  L.  123,  22  Sup.  Ct.  73, 
holding  writ  of  habeas  corpus  will  not  l>e  granted  to  review  lawful- 
ness of  governor's  respite  or  sutHclency  of  indictment. 
ICS  C.  S.  131-135,  42  L.  409.  MILLER  v.  COBNWALL  R.  E. 

Syl.  3  (XII,  996).  Question  raised  on  motion  for  rehearing 
insufficient 

Approved  In  Lufkin  v.  Lufkin,  192  U.  8.  601,  24  Sup.  Ct  819, 
reaffirming  rule;  Layton  v.  Missouri.  187  U.  S.  3&S,  23  Sup,  CL  138, 
47  L.  215.  holding  objection  raised  in  State  court  that  State  statute 
Is  unconstitutional  and  void  relates  only  to  State  Constitution; 
JacobI  v.  Alabama,  187  U.  S.  135,  23  Sup.  Ct  48.  47  L.  107,  holding 
claim  that  evidence  was  admitted  without  presence  of  witness  vio- 
lating Fourteenth  Amendment  first  raised  by  error  to  State  Supreme 
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Court  but  not  considered,  cannot  conter  Federal  Jurisdiction;  New 
Tork,  etc..  E.  E.  Co.  v.  New  York,  186  U.  S.  273.  46  L.  1180.  22  Sup. 
Ct  917,  holding  vrlt  of  error  must  be  dismissed  wbere  record  sbowi 
no  Federal  question;  Chapln  t.  Pye.  17B  D.  S.  130.  45  L,  121.  21 
Sup.  CL  72.  bolding:  Insufficient  under  Rev.  Stat,  |  700,  statement 
In  assignment  of  errors  tbat  State  court  disregarded  portion  of  brief 
treating  of  constttntlonal  qnestlon;  Cincinnati,  etc.,  Ry.  Co.  t. 
TLleband,  177  U.  S.  820,  44  L.  913,  20  Sup.  Ct.  824.  dlBinlssIng  writ 
of  error  wbere  certlOcate  shows  that  no  constitutional  gueatlon  was 
raised  below,  t)ut  that  It  first  appeared  In  assignment  of  errors; 
Benkel  t.  CinclnnaU,  177  U.  B.  171,  44  L.  721.  20  Snp.  Ct.  673.  hold- 
ing certificate  of  State  chief  Justice  as  to  decision  on  consUtudonal 
Qnestlon  cannot  confer  Jorladlction. 

168  D.  S.  135-144,  42  L.  4U,  FLBTCHEB  t.  BAXTIMORK.  ETC., 
B.  B. 

SjL  1  (XII,  ms>.     Dne  care  reqalred  toward  property  near  track. 

ApproTed  In  Lesser  Cotton  Co.  t.  St  Louis,  etc.,  By.  Co.,  114  Fed. 
140,  snstalnlng  charge  that  Jury  must  find  that  defendant  set  Are, 
and  was  negligent  else  plaintiff  could  not  recover,  and  that  on 
showing  of  negligence  burden  sliifted. 

(XII,  &9G).    Miscellaneous. 

Cited  in  Dlshon  v.  Cincinnati,  etc..  By.,  126  Fed.  201,  202,  hold- 
hig  where  section  hand  living  In  sectlon-honse  near  track  was  killed 
by  negligence  of  trainmen  while  crossing  track  after  hours,  com- 
pany Is  not  liable. 

168  U.   S.  144-177.  42  L.  414,  INTERSTATB   COMMBRCK   COM- 
MISSION 7.  ALABAMA,  ETC..  BY. 

Syl.  1  (XII,  997).    Commission  cannot  prescribe  future  rates. 

Approved  In  Southern  Pac,  Co.  v,  Colorado  Fuel,  etc.,  Co..  101 
Fed.  782.  784,  holding  Interstate  commerce  commission  has  uo 
power  to  prescribe  rate  from  Pueblo.  Colorado,  to  Pacific  coast; 
State  V.  Johnson,  61  Kan.  81S,  60  Pac.  1073,  holding  unconstitutional 
Kansas  act  1898,  chap.  28,  creating  court  of  visitation  with  power  to 
fix  and  enforce  rates. 

SyL  2  (XII,  997).     Existence  of  rival  line  material. 

Approved  In  East  Tennessee,  etc.,  R,  B.  Go.  v.  Interstate  Com- 
merce Com..  ISl  U.  S.  12,  14.  15,  21,  45  L  723,  724,  726.  21  Snp.  Ct 
520,  521,  523,  holding  competition  of  carriers  also  subject  to  act 
to  regulate  commerce  may  produce  dissimilarity  of  circumstances 
enabling  carrier  to  take  such  competltlOD  Into  consideration. 

Syl.  3   (XII,   997).    Competition  Justifying  long  and  shorthaul 

Approved  in  Interstate  Commerce  Com.  v.  Cincinnati,  P.  &  V.  R. 
R.  Co.,  124  Fed.  ij28,  holding  conditions  of  competition  at  Norfolk 
Vol.  Ill— M 
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and  Blcbmond  wamuit  lower  rate  to  Mississippi  vallej  points  tbui 
from  Wllmlnston,  North  Carolina;  Interstate  Commerce  Com.  t. 
Soatbern  Rjr.  Co.,  lOS  Fed.  710.  holding  Goupetltlon  Is  a  must 
obTlons  and  effective  circamstance  which  makes  circumstances  ol 
long  and  short  hauls  dissimilar;  East  Tenn..  eta.  By.  Co.  v.  Inter- 
state, etc.,  Com.,  9B  Fed.  61,  holding  competition  at  a  more  distant 
point  cannot  tnnUsh  dissimilarity  of  circumstances  warranting 
higher  rates  to  Intermediate  point  where  competition  Is  stIQed  t? 
agreements. 

8jL  5  (XII,  998).  Clrcnlt  Court  may  examine  evidence  of  dis- 
crimination. 

Approved  In  Interstate  Commerce  Commission  t.  Southern  Pac. 
Co.,  123  Fed.  601,  holding  suit  In  Federal  court  to  enforce  com- 
mission's order  Is  proceeding  de  novo. 

<X1I,  997).     MlecellaneoDB. 

Cited  In  Interstate  Commerce  Com.  v.  Clyde  Steamship  Co.,  181 
U.  S.  32,  45  L.  731,  21  Sup.  Ct  513,  holding  where  commerce  com- 
mission through  error  of  law  have  failed  to  Investigate  facts,  coiuta 
will  not  Independently  Investigate  facts  but  will  dismiss  without 
prejudice. 
168  U.  S.  177-187.  43.  L.  426,  CH.WBS  v.  UNITED  STATES. 

SyL,  1  (XII,  998).  Confirmation  of  grant  refused  where  evidence 
waiiting. 

Approved  In  United  States  v.  Elder,  177  U.  S.  IIS,  44  L.  695.  20 
Sup.  Ct  542,  holding  conveyance  by  governor  and  public  record  of 
grant  was  necessary  to  vest  applicant  under  regulation  of  1828 
with  fee. 

168  U.  S.  198-207.    Not  cited. 
168  U.  S.  208-218,  42  L.  438,  CRISPIN  v.  UNITED  STATES. 

Syl.  2  (Xir,  998).     Prefects  could  not  grant  public  land. 

Approved  in  Mitchell  v.  Purman.  180  U.  S.  432.  4S  L.  610,  21  Sup. 
Ct  441,  holding  authority  of  Spanish  otHcer  to  make  conveyance 
of  public  land  not  presumed  from  fact  of  conveyance;  United  States 
V.  Elder,  177  U.  S.  121.  44  L.  607,  20  Sup.  Ct.  543,  holding  prefect 
and  justice  of  peace  In  1845  had  no  power  to  grant  title  to  public 

Syl.  3  (XII,  908).    No  title  by  prescription  before  cession. 
Distinguished  In  Sena  v.  United  States.  ISO  U.  S.  240,  23  Sup.  Ct 
.508,  47  L.  791,  holding  abandonment  of  Spanish  grant  nine  years 
before  &leslcan  treaty  of  1}J48.  without  resumption  of  possession  or 
assertion  of  title  for  flfty  years  after  treaty,  bars  confirmation. 
108  U.  S.  218-224.     Not  cited. 
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168  U.  a.  221-241.  42  L.  444,  OGDEN  CITY  Y.  ARMSTBONQ. 

Sfl.  1  (XII,  990).  Equltf  Jartsdlctlon  not  conferred  by  Joining 
distinct  amounts. 

Approved  In  Wbeless  t.  St  Lonls,  ISO  U.  S.  382,  46  !>.  585.  21  Sup. 
Ct.  403,  holding  separate  Interests  of  complainants  in  suit  to  enjoin 
proceedings  to  I  err -assessments  'or  local  ImproTements  cannot  be 
Joined  for  Jurisdictional  amount. 

Syl.  3  (XII,  999).  Vote  empowering  street  Improvement  Juris- 
dictional. 

Approved  Id  Allen  v.  Portland,  35  Or.  432,  43G,  58  Pac.  S12,  513. 
holding  burden  of  showing  that  council  In  making  public  Improve- 
ment did  not  have  Jurisdiction  where  record  shows  reaulsite  peti- 
tion rests  on  complainant 

Syl.  B  (Xn,  999).    Equity  enjoining  tax  where  clouding  title. 

Approved  in  Pyle  T,  Brenneman,  122  Fed.  791,  holding  equity 
baa  Jurisdiction  to  enjoin  collection  of  illegal  tax  wbere  property- 
owner  has  no  adequate  legal  remedy  for  recovery  of  money  so 
paid;  Kansas  City,  etc.,  R.  R.  Go.  v.  King,  120  Fed.  620,  bolding 
equity  will  enjoin  collection  of  tas  where  same  is  illegal  and 
assessment  becomes  an  apparently  valid  lien  upon  property;  Pabst 
Brewing  Co.  v.  Crenshaw,  120  Fed.  155,  holding  equity  will  en- 
join enforcement  of  State  inspection  laws,  requiring  Inspection 
fee  for  beer  temporarily  stored  before  shipment  Into  other  States; 
Hutchinson  v.  Beckman,  118  Fed.  402.  holding  equity  will  enjoin 
enforcement  of  Illegal  ordinance  where  enforcement  would  require 
plaintiff  to  defend  many  criminal  suits  a'bd  would  severely  Injure 
his  buBicess;  United  States  v.  Southern  Pac.  R.  R.  Co.,  117  Fed. 
554,  holding  United  States  may  maintain  suit  In  equity,  under  Acts 
I89G.  to  test  bona  Qdes  of  purchasers  to  prevent  multlpltcll; '  of 
suits;  Union,  etc..  Banjc  v,  Memphis,  HI  Fed.  563,  holding  equity 
will  enjoin  collection  of  taxes  levied  In  violation  of  bunk  charter 
on  ground  of  preventing  multiplicity  of  suits;  Central  Pac.  Rj*. 
T.  Bvuns,  111  Fed.  74,  holding  equity  will  enjoin  assessment  in 
manner  not  authorized  by  law,  legal  remedy  being  inadequate:  Bid- 
well  V.  Huff,  103  Fed.  373,  holding  equity  will  enjoin  enforcement 
of  assessment  against  land  which  will  not  be  benefited  by  im- 
provement where  tax  Is  one-fourth  of  value  and  will  destroy  mort- 
(tage  security:  Duiuars  v.  Denver,  16  Colo.  App.  302,  304,  65  Pac. 
5.^1.  holding  where  fatal  defects  In  notice  In  proceedings  for  mak- 
ing public  improvement  do  not  appear  on  face  the  assessment  is 
cloud  on  title. 

Distinguished  In  Tulare  Irrigation  Dlst.  t.  Shepard,  185  U.  S. 
24,  46  L.  7S4,  22  Sup.  Ct  540,  holding  de  facto  corporation  receiv- 
ing beneflts  of  bonds  Issued  cannot  set  up  that  It  was  not  legally 
organized  when  sued  by  bona  fide  holder:  People  v.  District  Court, 
29  Colo.  233,  6S  Pac.  253,   holding  District  Court  cannot  enjoin 
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State  board  of  aMeesors  from  assesBlng:  tranBDortatloD  companies 
as  autborlKed  b;  Sees.  Laws  19Q1. 

168  U.  S.  241-290.    Not  cited. 

168  U.  8.  260-254,  42  L.  4S6,  UNDERHILL  t.  HERNANDEZ. 

(XII,  1000).    MlacellaneoDS. 

Cited  in  dissenting  opinion  In  Tncker  t.  AlexandrolT,  183  D.  S. 
467,  46  L.  282,  22  Sup.  Ct  212,  majority  holding  member  of  Rns- 
Blaa  naval  service  sent  to  United  States  as  member  of  crew  ot 
uafinlsbed  war  vessel  deserting  before  completion  Is  deserter  wltbin 
treaty  1837. 
168  n.  S.  255-262,  42  L.  458,  PRATT  t.  PARIS  GAS  K,  ETC.,  CO. 

SfL  1  pUI,  1000).  State  court  may  Incidentally  adjndicate  patent 
valldtty. 

Approved  in  Bankers',  etc.,  Co.  v.  Minnesota,  etc.,  Ry.,  192  D. 
S.  384,  24  Sup.  Ct.  329,  boldlog  suit  against  railroad  for  loss  of 
mall  package,  where  baaed  upon  general  principles  of  law,  does  not 
arise  under  laws  of  United  States;  M'Mullen  v.  Bowers,  102  Fed. 
496,  GOO,  liolding  suit  to  prevent  purcbaser  from  receiver  of  per- 
son licensed  to  use  dredges  in  certalu  territory  from  using  dredges 
beyond  territory  does  not  arise  under  patent  laws;  Kurtx  v.  Strauss. 
100  Fed.  801,  holding  bill. for  apeclSc  performance  of  contract  to 
Introduce  patent  article  and  for  cancellation  of  forged  aeatgnment 
of  part  Interest  In  patent  states  no  cause  arising  under  patent  law; 
Carleton  v.  Bird,  94  Me.  ISS,  189,  47  AtL  155,  156,  holding  State 
court  has  Jurlsdlctton  of  dull  on  covenant  for  license  fee  for  use 
of  patent  lime  kiln  where  defendant  claimed  to  use  process  dif- 
ferent from  plalntifra:  Pratt  v.  Hawes,  118  Wis.  611,  95  N.  W.  968, 
holding  State  court  having  Jurisdiction  of  parties  and  subject-mat- 
ter in  suit  for  price  of  patent  right  and  of  machine  itself  may 
determine  validity  of  patent. 

Distinguished  In  Excelsior  Wooden  Pipe  Co.  ▼.  Pacific  Bridge 
Co.,  185  C.  S.  286,  295,  46  L.  913,  917.  22  Sup.  Ct.  682,  686,  hold- 
ing suit  by  licensee  against  patentee  and  third  person  setting  up 
title  under  license  and  validity  of  patent  and  its  infringement 
arises  under  patent  laws. 
168  U.  S.  262-273,  42  L.  461,  HODGSON  T.  VERMONT. 

Syl.  2  (XII.  1000).     Information  affords  due  process. 

Approved  in  Mallett  v.  North  Carolina,  181  U.  8.  699,  45  L. 
1020,  21  Sup.  Ct.  734,  holding  allowance  of  appeal  from  court  of 
one  district,  but  not  from  another.  In  case  of  grant  of  new  trial 
to  accused,  does  not  deny  equal  protection  of  law;  Maxwell  v. 
Dow.  176  U.  S.  584.  603.  44  L.  598,  605,  20  Sup.  Ct  450,  457,  hold- 
ing proceeding  by  information  Instead  of  by  Indictment  accords 
due  process;  State  v.  Jones,  108  Mo.  402,  68  S.  W.  567,  susUlnlng 
prosecution  for  larceny  by  Inforioatlon  pursuaot  to  Uo.  Const  1900, 
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art  2,  1  12,  maklDs  Indictment  and  Information  concturent    See 

78  Am.  8t  Rep.  239,  note. 

168  n.  S.  27S-278.  42  L.  464,  UNITED  STATES  v.  WILSON. 

Syl-  1  (Sn,  1001).    CoDsnl  Tolnnt&rll;  paying  fees  cannot  recover. 

Approved  In  United  States  v.  Edmonston,  181  U.  S.  510,  45  L. 
076,  21  Sup.  Ct.  722,  holding  volnntary  payment  by  mistake  of 
12.50  Instead  of  fl.SS  per  acre  for  land  gives  do  claim  against  gov- 
ernment for  overcharge;  New  Orleans,  etc.,  R.  R.  Co.  v.  Louisiana 
Const,  etc,  Co.,  100  La.  26,  94  Am.  St.  Rep.  406.  83  So.  Cie, 
Holding  payment  of  wharfage  rentals  nnder  threat  of  civil  snita 
i*  voluntary  payment  and  camiot  be  recovered.  See  94  Am.  St 
Bep.  410.  note. 
168  U.  S.  278-286,  42  L.  466,  HOLTZMAN  v.  DOUGLAS. 

SyL  1  <XII,  1001).    Payment  of  taxes  evidences  claim. 

Approved  In  Jackson  v.  Simmons,  98  Fed.  773,  holding  wher« 
plaiatllT's  grantors  allowed  strangers  to  title  to  pay  taxes  tar 
tv'enty-two  years,  such  was  evidence  ot  abandonment 

SyL  8  t^I,  1001).    Tenant  attorning  to  another  holda  adversdy. 

Approved  in  Treece  v.  American  Assn.,  122  Fed.  601,  upholding 
charge  tbat  If  tenant  be  put  In  possession  of  tract  of  land  with- 
out Inserting  boundaries  whole  was  possessed,  but  if  lease  aped- 
fled  amount,  actual  occupancy  controlled. 
1(JS  C.  S.  287-310.  42  L.  468,  O'BRIEN  V.  MILLER. 

SyL  1  (XII,  1001).    Contract  construed  as  a  whole. 

Approved  in  Pressed  Brick  Car  Go.  v.  Eastern  By.  Co.  of  Min- 
nesota, 121  Fed.  611,  holding  intention  of  the  parties  must  be  de- 
duced from  entire  agreement  considered  together;  Bnllalo,  etc.,  Co. 
V.  Bellevne,  etc..  Co.,  165  N.  T.  254,  ST  N.  E.  7,  holding  interrup- 
tion of  traffic  oD  street  railroad  due  to  heavy  snow  where  de- 
fendant operated  as  successfully  as  other  lines  was  no  substantial 
breach  of  contract  to  run  cars  as  other  lines  were  rnn. 

SyL  2  (XII,  1001).    Admiralty  acts  on  equitable  principles. 

Approved  In  American  Steel  Barge  Co.  v.  Chesapeake,  etc.,  Co.,, 
115  Fed.  673,  holding  pledge  of  freight  to  be  earned  during  term 
of  time  charter  to  secure  payment  of  charter  hire  gives  owner 
equitable  lien  in  admiralty  as  of  date  of  charter;  New  York,  etc.. 
By.  Co.  V.  Plscataqua  Nav.  Co.,  108  Fed.  96,  holding  seagoing  ves- 
sels prevented  by  obstructloa  of  private  drawbridge  from  navi- 
gating channel  may  sue  In  Admiralty  Courts  for  damages. 

SyL  6  (XII,  1001).  Shipowner  retaining  damages  liable  to  credit- 
ors therefor. 

Approved  In  The  St  Johns,  101  Fed.  477,  holding  insurer's  right 
of  subrogation  after  paying  loss  due  to  collision  Is  subordinate  to 
right  a  of  damage  claimants. 
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IGS  n.  S.  311-328,  <2  L.  4T8.  HARRISON  T.  PEREA. 

Syl.  2  <XII,  1001).  CroBB-blll  allegliig  Impertinent  mattm  la 
demurrable. 

Auproved  in  United  States  Mineral  Wool  Co.  v.  Manvill  Covtr- 
lug  Co.,  101  Fed.  140,  holding  bill  la  not  bad  for  multifartousiiess 
for  alleglns  iarrlngement  of  two  separate  patents  for  single  ol}- 
Jcct  wbere  no  Injustice  results;  Commercial  Bank  t.  Sandford,  99 
t't'd.  lo7,  bolding  bill  to  foreclose  mortgage  is  not  multifarious  be- 
cause Joining  persons  claiming  title  nnder  tax  sale  made  after  exe- 
cution of  mortgage. 

Syl.  3  (XIl,  1002).  Territorial  court's  flndlngs  conclude  Supreme 
Court 

.Approved  in  Kelly  t.  Rhoads,,  188  U.  S.  6.  23  .Sup.  Ct.  201.  47 
L.  301,  holding  flocli  of  10,000  filieep  driven  acrosa  Wyoming  to 
-Nebraska  at  rate  of  nine  miles  a  day  Is  subject  of  Interstate  com- 
merce and  not  taxable  by  State;  Lubra  t.  HaDcock,  181  U.  S.  570, 
45  1_  1007,  21  Sup.  Ct.  727.  holding  Supreme  Court  In  revlewiog 
territorial  decision  is  confined  tu  asslgument  of  errors  based  oa 
rulings  of  the  court;  Thompson  v.  Ferry,  180  U.  S.  4S*,  45  I*  tJXJ, 
21  Sup.  Ct,  453,  holding  on  appeal  from  territorial  court,  whore 
no  errors  are  assigned,  sole  question  open  for  review  Is  sufficiency 
of  findings  to  sustain  Judgment;  Apache  County  v.  Barth.  177  U. 
S.  542,  44  L.  879,  20  Sup.  Ct.  719,  holding  Supreme  Court  may  con- 
sider territorial  Supreme  Court's  findings  made  in  addition  to 
those  of  trial  court,  wbicb  snch  court  also  adopted. 

Syl.  C  (XII,  1002).    Judge  estimating  executor's  attorney's  fees. 

Approved  in  Jacoway  v.  Hail^  67  Ark.  345,  S5  S.  W.  14.  holding 
ndmlulstrator  not  entitled  to  allowance  for  attorney's  fees  expended 
in  reslBtlng  proper  charges:  Richardson  v.  Tyson,  110  Wis.  5SS, 
86  .N.  W,  2oO,  holding  guardian  ad  litem  employing  assiatlng  coun- 
sel Is  entitled  to  reasonable  compensation  therefor. 

<XI1.  lOOli.    Uiscelianeous. 

Cited  in  ^■ew  Dunderberg  MlD.  Co.  V.  Old,  97  Fed.  154.  hold- 
ing, under  Colorado  statutes.  In  actions  for  coDversloo  of  ore  plain- 
tiff   may    recover   value   and    sum   equal   to   legal    Interest   from 
conversion. 
168  U.  S.  32S-339,     42  L.  4S4,  KARRICK  t.  HANKAMAN. 

Syl.  2  (XII,  1002).     Partner  dissolving  before  time  must  acconnt 

Approved  in  WUIlemson  v.  Monro^  101  Fed.  332,  holding  partnets 
in  railroad  construction  work  receiving  assurance  of  contracts  and 
dissolving  partnership  to  obtain  entire  profits  tlierefrom  must  ac- 
count to  retiring  partner.    See  77  Am.  St.  Rep.  310,  321,  note. 

Distinguished  in  Leouard  v.  Sparks,  100  La.  550,  33  So.  597,  hold- 
ing where  one  employs  two  others  who  agree  to  divide  profits,  tbe 
employer  retaining  power  to  discharge  either,  either  employee 
may  determine  tbe  Joint  nndertabing. 
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Sjl.  S  (XII.  1002}.     Partner  Cftrrylug  on  bnalaeBS  must  account 

Approved  In  Towle  v.  Hammond,  99  Fed.  617,  holding  partner's 
porchaae  of  another's  Interest  In  firm  does  not  Innre  to  benefit  ot 
ttUrd  partner  Blthoagh  acquiring  eqnlty  of  redemption  after  vendor 
roUed. 

(XII,  1002).    Ulscellaneons. 

Cited  in  Federal  Oil  Co.  v.  Western  Oil  Co.,  121  Fed.  677,  holding 
equity  will  not  enforce  oil  and  £as  lease  providing  for  payment  of 
monthly  rental  for  delay  in  commencing  wells  and  certain  royalties 
on  oil  produced;  Dukes  v.  Bash,  29  Ind.  App.  108,  64  N.  E.  »,  hold- 
ing equity  will  not  enforce  contract  to  procure  right  of  way  In 
future  where  parties  agree  on  sum  as  liquidated  damages  for  breach. 
IGS  n.  8.  33U-34&,  42  L.  491,  WABNER  v.  BALTIMOBE,  EIQ,  R.  B. 

Syl.  1  (Xn,  1002).    Oarrl«^s  duty  toward  passengers  stated. 

Approved  In  Chesapeake,  etc.,  Ry.  Co.  v.  King,  99  Fed.  254,  255, 
'256.  holding  where  passenger  alights  at  station  and  must  cross 
Intervening  tracks  company  Impliedly  agrees  that  its  trains  shall 
■ot  render  exit  unnecessarily  dangerous. 

Dlstmgnlshed  In  Chattanooga,  etc.,  Hy.  v.  Downs,  106  Fed.  643. 
holding  person  stepping  !n  front  of  approaching  train  without 
looking,  after  visiting  express  office  erected  on  company's  ground.  Is 
guilty  of  negligence  In  law. 

Syl.  2  (XII,  1002).    Negligence  for  Jury  where  facts  inconclusive. 

Approved  In  Dunworth  v.  Grand  Trunk,  etc.,  Ry.,  127  Fed.  309. 
holding  street-car  conductor  standing  on  railroad  tracks  while 
watching  for  trains,  being  struck  from  behind.  Is  negligent  in 
law;  Western  Gas  Coust.  Co.  v.  Banner,  97  Fed.  389,  sustaining 
court's  refusal  to  Instruct  tor  defendant  where  evidence  as  to 
whether  plaintiff  Injured  by  falling  smokestack  was  warned  of 
danger. 

Distinguished  in  District  of  Columbia  v.  Moulton,  1S2  U.  S.  S79, 
45  L.  1240,  21  Sup.  Ct.  841,  holding  allowing  broken  steam  roller  to 
remain  near  curb  after  It  had  been  In  use  does  not  present  case  of 
negligence  for  Jury;  Morse  v.  St  Paul  F.  Jb  M.  Ins.  Co.,  124  Fed. 
452,  holding  verdict  dndlng  seaworthiness  will  be  set  aside  where 
uncontradicted  evidence  showed  that  vessel  was  old  and  that  holes 
had  been  bored  through  timbers  without  finding  sound  wood. 
168  D.  S.  349-374,  42  L.  497,  ST.  ANTHONY  FALLS  WATER- 
POWER  CO.  V.  ST.  PAUL  WATER  COMRS. 

Syl.  3  (XII,  1003).    Submerged  and  shore  lands  reserved  to  States. 

Approved  in  Mobile  Transf.  Co.  v.  Mobile,  128  Ala.  349,  30  So. 
&47,  holding  State  grant  of  shore  below  blgb  water  to  city  of 
Mobile  Is  In  trust  for  furtherance  of  public  Interest  and  not  sub- 
ject to  city's  debts;  dissenting  opinion  Id  Kean  v.  Calumet  Canal  Co.. 
190  U.  S.  482,  23  Sup,  Ct.  600,  47  L.  1146,  majority  holding  Federal 
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patent  to  Indiana  purporting  to  be  pursuant  to  swamp  land  act 
1S50,  coTerIng  "  irbole  of  fractional  sections  "  carried  portions  sab- 
merged  nnder  nonnarlgable  water;  dissenting  opinion  In  Scranton 
V.  Wheels.  179  U.  8.  IQT.  45  ^.  139.  21  Sup.  Ct.  58,  majorll;  bold- 
ing  riparian  owner  may  sue  officer  of  United  States  to  prerent  Inter- 
ference wltb  rormer*!  right  In  aubmerged  vater  front. 

Sfl.  4  (Xll,  1003).    StaU  court's  ruling  on  State  law  blndtnc. 

Approved  in  Hardin  v.  Sbedd,  190  U.  S.  519.  23  Snp.  Ct  SSS,  47 
L.  1157,  holding  State  law  determines  wbetlier  Federal  patentee  of 
land  bordering  nonnavigable  lake  takes  title  to  submerged  land 
adjoining;  Snlllvan  Timber  Co.  t.  Mobile,  110  Fed.  190,  holding 
under  Alabama  law  grant  of  lands  adjoining  tide  water  ezteada  to 
high  Ude;  New  Whatcom  t.  Falrhaven  Land  Co.,  24  Wash.  511,  64 
Pac.  741,  holding  clt7  becoming  riparian  owner  on  navigable  lake 
and  nonnaTlgahle  outlet  cannot  divert  waters  of  lake  for  mnnlcipal 
purposes;  dissenting  opinion  In  Kean  r.  Calumet  Canal  Co.,  190 
U.  S.  483.  487,  23  Sup.  Gt.  661.  663.  4T  L.  1146,  1148.  majority  holding 
Federal  patent  to  Indiana  under  act  1850,  describing  land  as  "  wbole 
of  fraction  sections"  carries  submerged  portions  thereof. 
168  V.  S.  875-381.  Not  cited. 
168  U.  S.  382-398,  42  L.  509,  WILLIAMS  T.  UNITED  STATES. 

Syl.  3  (XII,  1004).    Indictment  need  not  refer  to  statute. 

Approved  In  United  States  v.  Linnier,  125  Fed.  87,  holding  where 
evidence  warrants  unly  conviction  for  manslaughter  on  indict- 
ment for  murder  court  may  set  aside  verdict  for  murder  and  ent^ 
Judgment  for   man  slaughter. 

Distinguished  In  United  States  v.  Metfl,  118  Fed.  902,  9(^  hold- 
ing bad  on  demurrer  indictment  charging  conspiracy  In  rlolatlon 
of  Bev.  Stat.,  {  5425,  where  object  of  conspiracy  as  set  forth  con- 
stituted no  oltense  against  government. 

Syl.  4  (XII,  1004).    Excessive  senteace  not  fatal. 

Approved  In  In  re  Graves.  117  Fed.  T99,  holding  on  refnaal  of 
warden  of  State  house  of  correction  to  carry  out  sentence  court 
may  recall  prisoner,  vacate  sentence  and  Impose  shorter  one  in 
another  institution. 

Syl.  G  (XII.  1004).  Indictmenta  against  defendant  for  similar 
ofTenses  Jolnable. 

Distinguished  in  United  States  v.  Dietrich,  126  Fed.  670,  holding 
two  persons  cannot  be  severally  charged  In  same  Indictment  under 
Rev.  Stat.,  1  1781,  and  In  same  count,  one  wltb  agreeing  to  give 
and  other  to  receive  bribe. 
168  U.  S.  398-409.  42  L.  615,  NOBLES  v.  GEORGIA, 

Syl.  2  (XII,  1004).  Supreme  Oourt  follows  State  court's  con- 
struction. 

Approved  In  Nordstrom  v.  Van  De  Vanter,  181  U.  S,  616,  45  L. 
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1029,  21  Sap.  Ct  923,  and  CUfford  t.  Benmpler,  ITT  n.  S.  693, 
44  L.  946,  20  Snp.  Ct  1028,  botli  reaffirming  rule;  Guaranty  Trnst 
Co.  V.  GalYeaton  City  R.  R.  Co.,  107  Fed.  320,  foUowlag  Texas  <le- 
cIbIoh  tbat  State  statutes  authorizing  appointment  of  recelTera 
does  not  apply  to  receivers  appointed  bj  Federal  courts;  State  t. 
Citizens'  Bank,  52  La.  Ann.  1103,  27  So.  717,  bolding  questions 
wtietLer  bank  accepted  State  statute  and  what  the  effect  or  such 
acceptance  wonid  be  under  State  law  are  not  Federal  questions. 

Sj-l.  4  (XII,  1004).    Insanity  addressed  to  court's  discretion. 

Approved  in  Youtaey  v.  United  States,  97  Fed.  940,  843,  holding 
issue  as  to  ability  of  defendant  to  make  rational  defense  though 
presented  In  motion  for  continuance  on  ground  of  sickness  should 
be  tried  by  appropriate  proceeding. 
16S  D.  8.  410-430,  42  L,  619,  THE  VICTORy. 

SyL  1  (XII,  1004).    Vessel  clearly  at  fault  has  burden. 

Approved  In  The  Phillip  Mlnch,  128  Fed.  583.  holding  circum- 
stances did  not  warrant  apportionment  of  damages  where  collid- 
ing Teesel  was  clorly  at  fault  and  negligence  of  barge  debatable; 
The  Sicilian  Prince,  128  Fed.  135,  holding  tmth  vessels  at  fault 
the  Jefferson  for  not  keeping  out  of  way,  and  Sicilian  Prince  for 
failing  to  give  proper  sIgnaU;  The  Dorchester,  121  Fed.  883,  hold- 
IdK  Dorchester  at  fault  for  violating  rules  requiring  her  to  keep 
out  of  way  and  requiring  signal  on  changing  course;  The  Acllia, 
120  Fed.  460,  461,  holding  Acllia  solely  at  fault  for  collision  for 
violating  Inland  rules  of  navigation  by  attempting  to  pass  to  port 
side  of  channel,  affirming  108  Fed.  981.  982;  The  Northern  Qucc-D, 
117  Fed.  914,  bolding  mcrvliig  steamer  clearly  at  fault  for  collision 
with  anchored  vessel  at  night  did  not  prove  negligence  on  part 
of  latter;  The  Pilot  Boy.  115  Fed.  875,  holding  absence  of  required 
lookout  casts  burden  on  steamer  to  sliow  that  such  fact  did  not 
contribute  to  collision;  The  Livingstone,  113  Fed.  883.  holding 
Uvlngstone  solely  at  fault  for  changing  course  contrary  to  signals 
previously  given  by  other  vessel  and  understood  by  former;  The 
Columbia.  109  Fed.  668.  holding  ship  in  tow  with  bark  and  on 
shorter  hawser  at  fault  for  collision  where  ship  steered  against 
bark's  hawser  when  former's  hawser  parted;  The  Newport  News, 
105  Fed.  393.  holding  colliding  ferry-hoat  at  fault  for  keeping  to 
left  side  of  channel;  The  L.  C.  Waldo,  100  Fed.  609.  holding  rule 
that  vessel  having  another  on  her  starboard  bow  must  keep  cut  of 
way  Is  inapplicable  to  vessels  rounding  bend  In  river;  The  Minnie, 
100  Fed.  13U,  holding  tug  shown  to  be  at  fault  has  burden  of  sbow- 
Ing  clearly  the  fanlt  of  other  vessel. 

Syl.  2  (XII,  10O4).    Other  vessel  presumed  to  follow  rules. 

Approved  in  In  re  George  U.  Etil  Co..  123  Fed.  40U,  holding  both 
vessels  at  fault  for  violating  rules  for  navigating  Great  Lnkea; 
The  Dorchester,  121  Fed.  893,  holding  Tliornhlll  nut  at  fault  for 


zedbyGoOgIc 


169  U.  3.  430-450        Notes  on  U.  8.  Reports.  8D8 

n>.^latalDlDg    cootm    In    reliance    on    Dorcbeeter's    obedluice    to 
rules. 

(XII,  1004).    Miscellaneous. 

Cited  Id  The  Alfred  W.  Booth,  127  Fed.  454,  holding  article  SS, 
iDlaad  navigation  rules,  requiring  veEsels  to  keep  on  starboard 
sUe  ol  narrow  channels,  applies  to  upper  bair  of  New  York; 
Cunard  8S.  Co.  v.  Kelley,  H5  Fed.  685,  holding  common-law 
habiitt]'  of  carrier  may  tie  limited  by  contract  as  to  losses  not  due 
to  negligence. 
108  D.  B.  430-437,  42  L.  631.  MU8B  t.  ARLINGTON  HOTEL  CO. 

Sjl.  1  (XII.  1005).     Federal  right  must  be  dlsUncUy  asserted. 

Approved  In  Chrystal  Springs  Land,  etc.,  Co.  t.  Los  Angeles,  17T 
Ti.  S.  16fl.  44  L.  720,  20  Sup,  Ct  573,  reaffirming  rale;  Spencer  t. 
T'uplan  Silk  Co..  191  U.  8.  530,  24  Snp.  Ct  176.  holding  plaJutUTs 
pleading  must  show  that  case  substantially  inroives  contrOTersr 
under  Federal  law  to  deprive  Circuit  Court  of  Appeals'  indgment 
of  finality;  Fllholl  v.  Maurice,  185  V.  S.  110.  Ill,  46  L.  S2S,  828,  22 
8\ip,  Ct.  561,  holding  Circuit  Court  has  no  Jurisdiction  of  eject- 
ment suit  where  complaint  claims  no  right  under  Federal  laws  bvt 
alleges  ouster  In  violation  of  Constitution  and  French  treaty; 
Cincinnati,  Hamilton,  etc.,  Ry.  Co.  v.  Thiet>aud,  177  U.  8.  620,  44 
L.  913,  20  Sup.  Ct.  824,  holding  question  of  constitutionality  of 
State  statute  raised  first  In  assignment  of  errors  will  not  sostaiD 
writ  of  error. 

.     Distinguished  In  Mitchell  v.  Furman,  180  V.  S.  428,  *&  L.  008.  21 
Sup.  Ct  440,  holding  Supreme  Court  entertains  direct  appeal  from 
Circuit  Court  in  suit  to  establlsb  land  claim  under  treaty  of  1S21 
with  Spain. 
IGS  U.  S.  437-H3,  42  L.  533,  THE  RESOLUTE. 

Syl.  1  (Xli,  1005).    Question  of  Hen  on  vessel  held  by  receiver. 

Approved  In  The  Jonas  H.  French,  119  Fed.  i&i,  holding  vessel 
tu  possession  of  receiver  appointed  by  Circuit  CouK  cannot  be 
velzed  on  process  from  District  Court  of  same  district  In  suit  for 
prior  demand;  The  Tbouias  L.  James,  115  Fed.  509,  holding  salvors 
utuy  assign  their  claims  by  properly  drawn  Instrument  in  writing. 

PUtinguisbed  la  Bruce  v.  Murray.  123  Fed.  371.  holding  master  <tf 
vessel  bas  no  lien  for  wages. 
iCS  U.  8.  443, 444.     Not  cited. 

108  U.  S.  445-450,  42  L.  537.   STEWART  T.  BALTIMORE,   ETC 
B.  R. 

Syl.  1  (XII,  1005).    Statutory  remedy  enforceable  in  other  States. 

Approved  In  Smith  v.  Empire  State,  etc.,  Devel.  Co.,  127  Fed.  465. 
holding  foreli;n  corporation  having  principal  office  In  WasblnKton 
Is  subject  to  suit  in  WiLsliington  under  Itallioger's  Codes,  i  4203. 
for  wrongful  death  of  servant  In  Idaho;  Florida  Cent  Jc  P.  R.  R. 
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Co.  T.  SuUlTan,  120  Fed.  801,  boldlDg  AlabBma  administrator  ma; 
tue  In  Florida  under  Rev.  Stat.  Fla.,  fj  2342,  ;£343,  for  wrongful 
deatb  of  Intestate  In  latter  State;  T-Ta-Tab-Wab  t.  Bebock,  100 
Fed.  263,  boldlns  sncceasors  in  interest  of  tribal  Indian  under 
tribal  customs  maj  malotain,  under  Iowa  Code,  ti  3443,  344S,  action 
for  wrongful  arrest  of  deceased  plaintiff;  Davis  v.  Mills.  99  Fed. 
42,  bolding  Gomp.  Laws  Mont,  p.  728,  f  460,  raaklug  trustees  liable 
for  debts  of  corporation  whlcb  does  not  file  annual  reports,  Is 
enforceable  outside  State;  Baltimore,  etc.,  R.  R.  v.  Ryan,  31  Ind. 
App.  603,  68  N.  E.  92S.  bolding  plaintiff  suing  In  Indiana  for 
wrongful  deatb  In  Illinois  Is  entitled  to  benefit  of  Illinois  statute 
and  city  ordinance  relative  to  locomotive  wblstle  and  bells  and 
street  gates;  Utah  Say.  &  Trust  Co.  v.  Diamond  C.  &  C.  Co.,  -26 
Utab,  308,  73  Fac.  526,  bolding  rlgbt'of  action  for  wrongful  deatb 
given  by  Wyo.  Rev.  Stat  1887.  I  23S4a,  Is  enforceable  In  Utab. 

Distinguished  In  Boston,  etc.,  R.  R.  v.  Hurd.  108  Fed.  120, 
bolding  Mass.  Pub.  Stat.  1882,  chap.  112,  i  212,  punishing  railroads 
for  wrongful  death  b;  fine,  recoverable  by  Indictment  for  benefit 
of  widow  and  children.  Is  remedial;  Lyon  v.  Boston,  etc.,  R.  R.  Co., 
107  Fed.  3ST,  holding  Vermont  administrator  of  New  Hampshire 
Intestate  cannot  maintain  action  in  Vermont  under  Xew  Hampshire 
revival  ststute. 

Syl.  2  (XII,  lOOiS).    AcUon  of  tort  transitory. 

Approved  In  Velaloro  v.  Perkins,  101  Fed.  396,  bolding  alien  may 
maintain  action  under  section  2,  Mass.  employer's  liability  act  1887, 
giving  widow  or  dependent  next  of  kin  right  to  sue  for  wrongful 
death;  Denver,  etc.,  R.  R.  Co.  v.  Roller,  100  Fed.  744,  bolding  foreign 
railroad  corporation  operating  in  California  and  legally  served 
therein  may  be  sued  for  tort  committed  outside  such  State.  See  80 
Am.  St.  Rep.  923.  note. 

SyL  3  <XII.  1005).    Fedferal  court  regards  real  party. 

Approved  In  Lehman  v.  Baltimore,  etc.,  R.  R..  128  Fed.  102, 
bolding  change  of  party  plaintiff  from  administrator  of  deceased 
to  his  widow  to  conform  to  State  statute  works  no  discontinuance. 

Distinguished  In  Blsbop  v.  Boston,  117  Fed.  TT2.  bolding  cl tinea- 
ship  of  administrator  and  not  of  benefldarles  determines  Federal 
Jurisdiction  In  suit  for  wrongful  deatb  of  intestate;  Cincinnati,  etc., 
R.  R.  Co.  v.  Thleband,  114  Fed.  022,  023.  holding  administrator 
suing  under  Indiana  statute  for  wrongful  death  of  intestate  sues  as 
trustee  and  his  citizenship  determines  Federal  Jurisdiction;  Boston, 
etc.,  R.  R.  V.  Hurd,  108  Fed.  120.  holding  Mass.  Pub.  Stat  1882, 
cli,ip.  112.  I  212,  punishing  railroads  for  negligence  In  causing 
deatb  by  fine,  recoverable  by  indictment  for  widow  and  children, 
Is  not  pennl. 

{XII,  1005).    Miscellaneous.. 

Cited  in  Peers  v.  Nevada  Power,  Light  &  W.  Co.,  119  Fed.  401, 
tiolding  Xerada  statute  creating  liability  for  wrongful  deatb  cre- 
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at(«  single  cause  of  action,  oot  one  In  deceased  by  Bnrrival  and 
anotber  In  next  of  kin;  Hale  t.  Coffin,  JU  Fed.  570,  holding  Circuit 
Court  for  district  of  Massachusetts  wlU  not  dlemlaa  suit  br  Min- 
nesota receiver  to  enforce  stockbolder's  liability;  dissenting  opinion 
In  In  re  EaUte  Hayo,  60  S.  C.  425,  38  S.  E.  042,  majority  holding 
Rev.  Stat.,   i  2315  et  seq.,  gives  administrator  a  new  statutory 
action  and  not  surrh-al  of  action  of  deceased. 
leS  IT.  S.  451-471,  42  L.  63ft,  THOMPSON  T.  MAXWELL  LAND 
GRANT,  ETC.,  CO. 
Syl.  1  (XII,  1006).    Second  appeal  cannot  reopen  flrst 
Approved  in  Yazoo  &  M.  V.  R.  R.  Co.  t.  Adams,  180  U.  8.  T,  46 
h.  401,  21  Sup.  Gt.  242,  holding  Federal  qnesUon  Is  raised  too  late 
In  State  where  raised  by   new   pleaa  filed   after   State  Supreme 
Court  has  passed  on  merits  and  remanded  suit. 

168  tJ.   S.  471-488,  42  L.  547,  HySE  V.   RICHMOND  TRACTION 
CO. 
Syl.  1   (XII,  1006).     Equity  will  not  enforce  contract  to  form 
partnership. 

Approved  in  Prince  v.  Lamb,  12S  CaL  128,  60  Pac  691,  lioldlng 
agreement  that  plaintiff,  who  equipped  defendant  for  Alaskan 
mining  expedition,  should  have  undivided  half  interest  In  claims 
diBCovered  constituted  no  mining  partnership. 
168  D.  S.  488-505.  42  L.  653.  D0CGLA8  v.  KKNTOCKY. 
Syl.  2  (XII.  1006).  Lottery  privilege  grant  Is  not  contract. 
Approved  In  lottery  Case,  188  D.  S.  356,  23  Sup.  Ct  327, 
47  L.  501,  holding  carriage  of  lottery  tickets  between  States  by 
fxpress  carrier  Is  interstate  commerce  which  Congress  may  prohibit; 
Andrews  v.  Andrews,  188  U.  S.  34,  23  Sup.  Ct  241,  47  L.  370. 
lioldlng  full  credit  clause  Is  not  violated  by  Massachusetts  court 
refusing,  under  State  statutes,  to  give  effect  to  divorce  obtained 
elsewhere  by  citizen  for  cause  not  recognized  in  MaBsacbusetts; 
FUher  V.  Cushman,  103  Fed.  SGo.  holding  liquor  license  having 
recognized  value  of  $4,000  to  $5,000  ie  property  within  meaning  of 
bfinkruptcy  statute;  Mason  v.  Railroad  Ca,  51  W.  Ya.  187,  41  S.  E. 
420.  holding  mandamus  lies  to  compel  railroad  to  restore  street 
Improperly  used  under  franchise  to  lay  tracks.  See  78  Am.  8L 
Itep.  255,  note. 

Distinguished  in  dissenting  opinion  In  Lottery  Case.  ISS  U.  S. 
3CS,  23  Sup.  Ct.  330,  47  L.  501.  majority  holding  carriage  ot 
lottery  tickets  between  States  by  express  carrier  Is  Interstate  com- 
merce within  power  of  Congress  to  prohibit. 
Syl.  3  (XII,  1007).  Supreme  Court  determines  existence  of  con- 
Approved  In  Deposit  Bank  v.  Frankfort,  191  IT.  S.  518,  24  Sop. 
Ct.   IGl,    holding   Federal  decree  sustaining  exemption   baaed   on 
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effect  of  declBloD  of  Inferior  State  court  as  res  Judicata  la  binding 
altbougli  htgliest  State  court  reverfles  Inferior  court  decision;  Steams 
T.  Minnesota,  179  U.  8.  233,  45  L.  170,  21  Sup.  Ct  77.  holding 
Bnpreme  Conrt  Independently  determines  competency  of  State  to 
make  alleged  contract  and  meaning  and  validity  of  such  contract; 
Walsh  T.  Columbus,  etc.,  R.  R.  Co..  176  U.  S.  475,  44  L.  551,  20  Sup. 
Ct  390,  holding  Supreme  Court  determines  whetber  contract  alleged 
to  have  been  Impaired  existed  or  was  Impaired. 

Syl.  4  (XII,  1007).  State  construction  of  obligation  clause  not 
binding. 

Approved  In  Lob  Angelea  City  Water  Co.  T.  Los  Angeles,  103 
Fed.  716,  holding  Federal  question  presented  by  suit  by  water 
company  to  enjoin  enforcement  of  ordinance  fixing  rates  on  ground 
of  Impairment  of  contract 

(XII,  1006J.    UlBcellaneons. 

Cited  In  Bi  parte  Kameta.  36  Or.  254,  78  Am.  St  Rep.  777.  60 
Pac.  395,  holding  lottery  Is  gaming  within  Portland  city  charter  for 
suppression  of  gaming. 
168  C.  S.  505-613.  42  L.  559,  UNITED  STATES  t.  UNION  PAC.  RY- 

Syl.  1  (XII,  1007).  Certificate  must  state  questions  as  distlnc: 
propoeltloni. 

Approved  In  Felsenheld  v.  United  States,  ISS  U.  8.  134,  46  L. 
1089,  22  Sup.  Ct  743,  declining  to  answer  questions  of  Circuit  Court 
of  Appeals  so  certified  as  to  require  search  of  whole  record  and 
la  effect  determination  of  merits;  German  Ins.  Co.  v.  Hearne. 
lis  Fed.  135,  holding  Circuit  Court  of  Appeals  has  not  power  to 
certify  a  "  case"  to  Supreme  Court  for' decision. 

168  U.  8.  613^32.     Not  cited. 

168  U.  S.  632-573,  42  U  568,  BBAM  t.  UNITED  STATES. 

Syl.  1  (XII,  1008).    Confession  must  be  voluntary. 

Approved  In  State  v.  Height,  117  lown,  859,  91  N.  W.  937,  94  Am. 
St  Rep.  329,  holding  unconstitutional  to  require  defendant  to  sub- 
mit to  physical  examination  of  private  ports. 

Distinguished  in  Harley  v.  United  States,  186  U.  8.  229,  46  L. 
1140,  22  Sup.  Ct  SSI,  holding  admissible  statements  voluntarily 
made  by  defendant  both  before  and  after  examination;  Common' 
wealth  V.  Stortt,  177  MasB..344,  5S  N.  E.  1022,  holding  admissible 
statements  made  to  officers  after  accused  replied  "  yes "  to  ques- 
tlon  whetber  he  wished  to  make  voluntary  statement  after  having 
been  warned  of  consequences;  Thornton  v.  State,  117  Wis.  340,  341, 
93  N.  W.  1107.  1108.  holding  comparison  of  tracks  left  In  snow 
with  shoes  of  accused,  charged  with  rape,  does  not  make  defend 
ant  witness  against  himself. 


IzcJbyCoOgIC 


168  U.  a  573-588        Note*  on  U.  S.  Reports.  862 

Syl.  4  (KlI,  1008).  B«pl7  to  statement  that  cosospect  charged 
defendant  Inadmlaelble. 

Approved  In  State  v.  Jay,  116  Iowa,  266,  88  N.  W.  1071,  holding 
inadmlBBible  Btatement  of  boraethlef  aa  to  whereabouts  of  animal 
where  made  to  anestlng  officer  after  latter  said  It  would  go  easier 
with  accused. 

DistlugulBhed  In  Fuller  v.  State,  108  Ga.  813,  35  8.  K.  288, 
holding  admisBlble  statement  of  accused  to  officer  who  aald  to 
prisoner  "Tes,  let  me  hear  what  you  have  got  to  say;"  Iowa  v. 
Storms,  113  Iowa,  394,  85  N.  W.  613,  holding  admissible  coaresslon 
made  after  being  shackled  and  led  Into  presence  of  deceased  where 
accused  said  no  Inducements  were  offered  him;  Iowa  v.  Novak, 
109  Iowa,  730,  732.  733,  79  N.  W.  470,  471,  holding  admissible  atate- 
ments  made  by  prisoner  while  under  arrest  and  In  shackles  where 
such  condition  was  required  by  ordlnarj'  pradence;  Collins  v.  State, 
115  Wis.  600,  92  N.  W.  2B8,  holding  admissible  statements  of  ac- 
cused In  response  to  officer's  Interrogatories  which  In  substance 
stated  contents  of  previous  statements  of  two  women  Jointly  lin- 
pllcated  m  larceny. 
168  U.  3.  573-583.  Not  cited. 
168  U.  S.  583-688.  42  L.  589,  IN  RE  TAMPA,  ETC.,  R.  R. 

Syl.  2  (Xn,  lOOOJ.  Certiorari  Improper  to  review  appointment  of 
receiver. 

Approved  in  In  re  Huguley  Mfg.  Co.,  184  U.  S.  301,  46  li.  5% 
22  Sup.  Ct.  456,  holding  writ  of  prohibition  agAlnst  Circuit  Court 
proceedings  will  not  be  granted  where  appeal  lies;  Re  McKenzie. 
180  U.  S.  649.  45  L.  662,  21  Sup.  Ct.  473,  holding  appeals  from  Inter- 
locutory orders  appointing  receivers  are  authorized  to  be  tal:en 
from  Alaslfa  District  Court  by  act  June  6,  1900;  In  re  Parquet.  114 
Fed.  441,  holding  Circuit  Court  of  Appeals  cannot  Issue  writ  of 
prohibition  to  stay  proceedings  in  Circuit  Court  where  appellate 
Jurisdiction  not  involved  by  appeal  or  error;  Tormanses  v.  Melsing. 
109  Fed.  711.  holding  on  appeal  from  interlocutory  order  appoint- 
ing receiver  and  granting  injunction,  Circuit  Court  of  Appeals  may 
dispose  of  case  on  merits  wlien  facts  warrant;  Tormanses  v.  Mesling. 
106  Fed.  78fi,  holding  order  of  District  Court  for  Alaska  by  which 
placer  mining  claim  la  turned  over  to  receiver  to  work  same  Is  final 
and  appealable. 

Distinguished  in  Heinz  v.  Butte,  etc..  Min.  Co.,  107  Fed.  ICT, 
holding  order  dismissing  application  to  set  aside  Injunction  Is  not 
appealable  witliln  act  June  6,  1000;  Jack  v.  State,  102  Fed.  214. 
holding  order  permitting  intervention  and  suspending  ord«-  re- 
quiring receiver  to  dismantle  road  was  not  appealable. 

(XII,  1000).     Miscellaneous. 

Cited  in  Coltrane  v.  Templeton,  106  Fed.  377,  holding  order  ap- 
pointing coreceiver  entered  prior  to  act  June  6,  1800.  allowing 
appeals  from  Interlocutory  orders  is  not  appealable. 
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les  n.  s.  ss&-ti04,  42  l.  ssi,  Michigan  land,  etc.,  co.  t. 

RUST. 

B7I.  1  (XII,  1009).    "ntle  remains  in  goTernment  until  patent. 

Approved  In  Schlosser  t.  HempblU,  118  Iowa,  45T,  4S8,  90  N.  W. 
843,  holdtug,  nnder  swamp  land  act  of  18.^0,  title  to  swamp  land 
(lid  not  pass  to  States  until  survey  and  Issue  of  patent;  dlsBentlng 
opinion  In  Kean  v.  Calumet  Canal  Co.,  190  O.  S.  491,  23  Sup.  Ct. 
Gii4,  47  L.  1190,  majorltj  holding  snbmerged  portions  of  sections 
pass  to  State  of  Indiana  under  Federal  patent  under  swamp  land 
act  coTerlng  "  whole  of  fractional  sections "  referring  to  official 
pint.    See  91  Am.  St.  Rep.  909.  note. 

Syl.  2  (XII,  1009).  Department's  control  coatlunes  until  patent 
Issues. 

Approved  In  Hawley  v.  Dlllcr,  178  U.  8.  488,  44  K  1162,  20  Sup. 
bt.  991,  holding  land  department  bas  power  to  cancel  original 
entiT  at  any  time  before  patent  Issues;  Cosmos  Exploration  Co.  v. 
Gray  Eagle  Oil  Co..  112  Fed.  12,  boldlng  entryman  on  lands  claimed 
In  lieu  of  forest  reservation  lands  secures  a  vested  Interest  tbureln 
only  wben  he  complies  with  the  law,  affirming  104  Fed.  42,  44;  Olive 
I^nd,  etc.,  Co.  v.  Olmstead,  103  Fed.  574,  boldlng  qualified  entryman 
performing  all  conditions  for  patent  has  equitable  title  wlilcli  will  be 
protected  unless  land  department  before  patent  iRsuea  finds  land  not 
open:  Small  v.  Lutz.  41  Or.  574,  S77,  09  Pac.  825,  boldlng  secretary  of 
interior's  determination  that  lantjs  were  open  to  homestitad  Is  con- 
clusive on  grantee  of  State  under  swamp  laud  list  whlcb  bad  been 
revoked;  Altschul  v.  Clark,  39  Or.  320,  ti5  Pac.  ma.  holdlnfc,  under 
grant  of  18(>6  to  Oregon  In  aid  of  road,  road  company  grantee  of 
iState's  rigbt  does  not  acquire  title  until  secretary  of  Interior  ap- 
proves selection  filed. 

(XII.  1009).    Ulsceilaoeous. 

Cited  In  Clark  v.  Herlngton,  186  D.  S.  210,  46  L.  1131.  22  Sup.  Ct. 
ST4,  holding  recovery  on  warranty  in  conveyance  by  grantee  of 
railroad  of  lauds  open  only  to  homestead  canuot  be  defeated  on 
ground  that  department's  cancellation  of  selection  was  Invalid; 
Warner  Stock  Co,  v.  Calilerwood,  36  Or.  232,  .'59  Pac,  IIG.  holilln!; 
grant  of  swamp  land  to  State  la  180O  related  back  to  ISGO  and  pur- 
chaser from  State  took  privity  over  homestead  settler  settling 
Iliereon  In  ISSO. 

1C8  n.  S.  604-CU.  42  L.  59G,  NORTHERN  PAC.  B.  R.  v.  MESSKR- 
SANTRY  LAND,  ETC..  CO. 

Syt.  1  (XII,  1010).    Withdrawal  of  Indemnity  lands  excepts  same. 

Approved  In  dissenting  opinion  In  Nelson  v.  Northern  Pac.  Ry.. 
188  U.  S.  143.  23  Sup.  Ct.  315.  47  L.  420,  majority  holding  bona  fide 
settler  on  nnsurveyed  Indemnity  lands  after  wlthilrawal  order  but 
before  definite  location  ot  railroad  will  be  protected,  and  reversing; 
Northern  Fac.  By.  v.   Nelson,  22   Wash.  032.  01  Pac.  707,  holdiui. 
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bona  flde  Mttler  upon  Indemnity  land  witbin  Northern  Pacific  grant 
of  1864  settling  after  withdrawal  order  acauires  nu  ligbts  as  against 
railroad;  dlsBenttag  opinion  in  Hewitt  v,  Scbnltz,  180  TT.  8.  150, 
45  K  473,  21  Sup.  Ct  317,  majority  following  land  department's 
construction  of  grant  of  1834  that  same  did  not  autborlze  withdrawal 
of  Indemnity  land  upon  approval  of  map  of  deQnlte  location. 
168  U.  S.  611-eia  42  L.  S99,  WILSON  v.  LAUBEKT. 

Syl.  1  (XII.  1010).  Injunction  against  assesBment  under  uncon- 
stitutional law. 

Approved  In  Central  Pac  Ry.  t.  Kvans,  111  Fed.  74,  holding 
equity  haa  power  to  enjoli^  asBessment  of  railroad  property  In 
manner  not  authorized  by  law  wher^  legal  remedy  Inadequate: 
Pickett  V.  Russell,  42  Fla.  131,  2S  So.  769.  holding  equity  may  en- 
join collection  of  tax  It  illegal  and  Inquire  Into  validity  of  elec- 
tion authorising  such  tax. 

SyL  2  (XII,  1010).    Property  taxable  for  public  square. 

Approved  In  Matthews  v.  Kimball,  TO  Ark.  455,  66  S.  W.  €G(>. 
holding  assessment  tor  park  Improvements  Is  anthorlzed  by  Ar- 
kansas statute  providing  for  asBessments  by  cities  for  local  im- 
provements of  public  nature. 
108  U.  S.  61S-627,  42  K  602,  SHEPARD  v.  ADAMS. 

SyL  1  (XII,  1010).    Supreme  Court  reviews  sufllclency  of  service. 

Approved  in  St.  Louis  Cotton  CompresB  Co.  t.  American  Cotton 
Co..  125  Fed.  200,  201,  holding,  nnder  section  5,  Circuit  Court  of 
Appeatii  act.  Supreme  Court  has  JurlBdictioa  to  review  by  writ  of 
error  nuestlon  of  validity  of  service  of  summons  below;  Hays  v. 
Richardson,  121  Fed.  538,  holding  Circuit  Court  of  Appeals  cannot 
review  Judgment  of  Circuit  Court  dlsmlslng  action  for  want  of  Ju- 
risdiction for  insufflciency  of  bond  In  suit  against  nonresidents; 
lb  B.  Waterman  Co.  v.  Parker  Pen  Co.,  107  Fed.  14S,  holding 
order  sustaining  motion  to  set  aside  process  on  foreign  corporation 
because  not  served  at  place  of  business  Is  not  appealable  unteas 
showing  no  place  of  buBlness  within  district;  dissenting  opinion 
In  Giles  V.  Harris,  189  U.  S.  480,  23  Sup.  Ct.  647,  47  L.  913,  majority 
holding  Supreme  Court's  Jurladlction  under  act  1881,  to  consider 
whole  case  on  appeal  from  Circuit  Court,  cannot  be  confined  to 
Jurisdiction  by  certificate. 

SyL  2  {XII,  1010).  Federal  courts  conforming  to  State  practice 
is  discretionary. 

Approved  in  Lange  v.  Union  Pac.  R.  R.,  126  Fed.  340,  boiding 
Circuit  Court,  In  allowing  amendments  to  pleadings,  Is  not  con- 
trolled by  Colorado  practice  and  Its  action  is  not  reviewnble: 
Western  Tel.  Co.  v.  Burgess.  108  Fed.  33,  holding  section  5190. 
Ohio  Code,  allowing  Jurors  to  take  written  charges  and  Instruc- 
tions Into  retirement,  does  not  control  proceedings  In  Circuit  Court 
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108  n.   S.  627-e32,  42  L.   605,   HIGHLAND  AVE.,  ETC.,  R.  R.  T. 
COLUMBIAN  EQUIPMENT  CO. 

S7I.  1  (XII,  1011).  Interlocutory  order  appointing  receiver  not 
appealable. 

Approved  in  Jack  t.  State,  102  Fed.  213,  bolding  order  permitting 
Intervention  and  saspendlng  prior  order  directing  receiver  to  dia- 
inantle  railroad  la  not  appealable  wltbln  28  Stat.  066. 

Distinguished  in  Re  McKenzie,  ISO  D.  3.  S49,  45  L.  662.  21  Snp. 
Ct  473,  bolding  act  June  6,  1900.  authorizes  appeals  from  intei^ 
locutorf  orders  appointing  receivers  to  t>e  taken  from  District  Court 
of  Alaska;  Josepb  Daj  Dry  Oooda  Co.  v.  Hecbt,  1^  Fed.  763, 
bolding  act  June  0,  1900,  allowing  appeal  from  Interlocutory  orders 
appointing  receivers  upon  hearing  in  equity,  authorizes  appeal  frota 
appointment  on  ex  parte  hearing. 
leS  U,  8.  632-640,  42  L.  607,  HALL  v.  UNITED  STATES. 

SyL  2  (Xn,  1011).  Unnecessary  allegations  do  not  vitiate  Indict- 
ment 

Approved  In  Rieger  v.  United  States,  107  Fed.  922,  holding  Indict- 
ment for  willful  misapplication  of  funds  of  l>ank  is  not  rendered 
flad  by  statement  tbat  note  discounted  was  due  on  wrong  date. 
16S  U.  8.  040-642.     Not  Cited. 
168  U.  a  642-651,  42  L.  611,  CONDE  v.  YORK. 

Syi.  1  (XII,  1011).    Transfers  of  government  claims  bind  parties. 

Approved  In  Fewell  v.  Surety  Co.,  80  Miss.  791,  28  So.  757,  02  Am. 
8t  Rep.  628,  holding  Rev.  Stat.,  1  3737,  preventing  assignment  of 
contracts  with  United  States,  ia  Inapplicable  in  suit  involving 
disposition  of  money  paid  under  completed  contract 

ayL  '2  (XII,  1011).    Federal  question  must  alfect  plaintiff  in  error. 

Approved  in  Farmers'  Nat  Bank  v.  Robinson,  176  U.  8.  682,  44 
L.  037,  20  Sup.  Ct  1027,  reaffirming  rule;  National  Bank,  etc..  Loan 
Co.  V.  Petrle,  188  U.  8.  424,  23  8up.  Ct  512,  47  L.  880,  holding  right 
to  recover  For  money  paid  to  national  bank  for  void  bonds  la  not 
defeated  because  transaction  was  forbidden  by  law. 
168  U.  8.  651-073,  42  L.  614,  UcHENRY  v,  ALFORD. 

SyL  3  (XII,  1012).    Act  1SS3  exempted  railroad  land. 

A(i>roved  In  McHenry  t.  Brett  fl  N.  Dak.  70,  72,  81  N.  W.  66. 
67.  holding  tax  purchaser  of  property  not  subject  to  taxation  ac- 
quires no  lien  and  cannot  recover  taxes  voluntarily  paid. 

Syl.  8  (XII,  1012).    Dakota  act  exempting  railroad  lands  valid. 

Approved  In  Steams  v.  Minnesota,  179  U.  8.  236.  46  L.  171,  21 
Sup.  Ct  78,  npbolding  Minn.  Laws  1865  and  1870,  exempting  rail- 
roads from  all  other  taxes  In  consideration  of  percentage  nf  gross 
Earnings. 

■VfO.  UI  — 55 
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DlatlDgulahed  In  dluenUng  opinion  In  Steama  t.  Minnesota,  179 
U.  S.  25S,  256,  45  L.  178,  21  Sup.  Ct  8S,  majorttr  upholdlns  Minn. 
Laws  18G5  and  1870,  exempting  rallroada  from  all  other  tazea  In 
conBlderatlon  of  sbare  of  groea  earnlnga. 
168  U.  8.  674-68S,  42  L.  tt22,  CASTILLO  v.  McCONNlCO. 

8;1.  1  (XII,  1012),  State  dedslona  baaed  on  nonfederal  groond 
nonre  view  able. 

Approved  In  IlUnola  v.  BInna,  1S9  U.  S.  006,  23  Sop.  CL  851.  47 
L.  U21,  and  Neater  v.  Church,  189  U.  B.  SOS.  23  Sap.  CL  849,  47  L. 
U21,  both  reaffirming  ralei  Lombard  t.  West  Chicago  Park  Com- 
mlsHlonera.  181  U.  8.  43.  45  L.  737.  21  Sap.  Ct  611.  holding  declalon 
of  State  Supreme  Court  that  It  la  competent  on  new  assessment  to 
determine  questions  of  benefit  from  proof  Is  decision  of  local 
question. 

(XII,  1012).     Miscellaneous. 

Cited  in  Tompkins  y.  Blakey,  70  N.  H.  586.  49  AtL  112,  holding 
New  Hampshire  stockholder  In  Iowa  corporation  Is  bound  bj  Judg- 
ment or  Iowa  court  wbere  stockholder's  liability  Is  contractual,  re- 
gardless of  New  Hampshire  rule. 
168  U.  8.  685-TOl,  42  L.  626,  PBNN  MUT.  L.  INS.  CO.  t.  AUSTIN. 

Sfl.  1  (XII,  1013).  Supreme  Court  exclusively  entertatus  con- 
tract appeals. 

Approved  In  Davis,  etc,  Mfg.  Co.  t.  Los  Angeles,  189  U.  S.  217. 
23  Sup.  Ct  000,  47  L.  780,  bolding  Supreme  Court  eDtertotos  direct 
appeal  of  bill  alleging  Impairment  of  contract  by  city  ordinance* 
which  had  force  of  State  law;  Wright  v.  MacFarlane,  etc.,  Co., 
122  l-'ed.  774,  775,  holding  where  Jurisdiction  of  ault  for  lojimclion 
depended  entirely  on  question  of  constitutionality  of  Hawaiian 
laws.  Circuit  Court  of  Appeals  bas  no  Jurisdiction  on  appeal;  River- 
aide  &  A.  Ry.  Co.  V.  Riverside,  118  Fed.  740,  743,  holding  Federal 
court  has  Jurisdiction  of  ault  to  enjoin  enforcement  of  resolution 
of  council  declaring  purpose  of  discontinuing  furnishing  power 
alleging  impairment  of  contrnct;  St  Clair  County  v.  Interstate  S. 
&  C.  Transfer  Co.,  liO  Fed.  T8o.  holding  Circuit  Court  of  Appeals 
has  no  Jurisdiction  of  writ  of  error  where  sole  question  Is  as  to 
constitutionality  of  State  statute;  American  Sugar  Reflning  Co.  v. 
New  Orleans,  1(H  Fed.  3.  holding  Circuit  Court  of  Appeals  shonld 
dismiss  writ  of  error  wbere  controlling  question  Involves  construc- 
tion and  application  of  Constitution;  Dawson  t.  Columbia  Ave.  S.  P. 
Co.,  102  Fed.  206,  207.  bolding,  under  act  February  18,  1885,  no 
appeal  lies  to  Circuit  Court  of  Appeals  from  order  granting  Injunc- 
tion in  case  Involving  ordinance  Impairing  contract 

Syl.  2  (XII,  1013).  Real  and  colorable  constitutional  claim  gives 
Jurisdiction, 

Approved  In  Andrews  v.  Andrews,  188  H.  S.  29,  23  Sup.  Ct  KO. 
47  L.  3tS.  bolding  Supreme  Court  bas  Jurisdiction  on  writ  of  error 
to  State  court  which  correctly  decided  Federal  question  bLvoWed; 
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Loeb  T.  C<dnmbla  Township,  179  U.  S.  481,  46  L.  286,  21  Sup.  Ct 
178,  faoldlng,  under  act  1881,  JarI«4)lction  of  Supreme  Comt  to  review 
case  iDToIvlQg  constitutional  question  extends  to  cases  In  wbicb 
either  psrty  claims  such  right;  LoulBvlUe  Trust  Co.  r  Stone,  107 
Fed.  309,  holding  Federal  court  taking  ]urtsdictton  against  assess- 
ments alleged  to  be  discriminatory  mar  administer  relief  altbougb 
dlBCrtmlnatlon  not  made  oat:  Bz  parte  Jacobl,  104  Fed.  Q61.  deny- 
ing application  for  appeal  to  Circuit  Court  of  Appeals  from  decision 
of  Clrcnlt  Court  based  on  ground  that  appellant  Is  detained  un- 
constltDtlonally;  Los  Angeles  City  Water  Co.  v.  Los  Angeles,  103 
Fed.  716,  holding  Federal  court  bas  Jnrlsdiction  of  suit  by  water 
company  to  enjoin  enforcement  of  city  ordinance  Oilng  rates  on 
ground  ot  Impairment  of  contract;  Dawson  t.  Columbia  Ave.  Sav- 
ing Fund,  etc.,  Co.,  102  Fed.  206,  207,  holding,  under  act  February 
18,  1895,  no  appeal  lies  to  Circuit  Court  of  Appeals  from  order 
granting  Injunction  In  case  Involving  constltutloaal  question. 

SyL  3  (XII,  1013).     Laches  defeaU  Hgbt  to  Injunction. 

Approved  in  New  York  v.  Price,  186  n.  S.  100,  46  L.  824,  22  Sup. 
Ct  695.  holding  riparian  owners  allowing  construction  of  dam  to 
proceed  for  two  years  are  not  entitled  to  j^rmanent  injunction, 
but  damages  with  injunction  In  alternative;  Guarantee  Trust,  etc., 
Co.  T.  Delta,  etc.,  Co.,  104  Fed.  15,  holding  equity  will  not  quiet 
title  to  lands  claimed  by  defendants  under  conveyances  executed 
from  nine  to  twenty-Qve  years  before  suit;  Meyrowltz  Mfg.  Co. 
r.  Eccleston,  98  Fed.  440,  holding  ten  years'  delay  bars  right  lo 
sue  in  equity  for  Infringement  of  patent;  Uantle  v.  Spec.  Mln. 
Co.,  27  Mont.  478,  71  Pac.  667,  holding  unexplained  delay  of  nearly 
nine  years  bars  suit  by  plaintiff  claiming  Interest  In  mine  to  enjoin 
defendaat  from  working  aame  and  for  accounting. 

Syl.  4  (XII,  1013).     Laches  depends  upon  circumstances. 

Approved  in  Ward  v.  Sherman,  192  U.  S.  176,  177,  24  Sup.  Ct 
230,  holding  delay  of  three  and  a  half  years  before  questioning 
completeness  of  mortgagee's  title,  under  delivery  of  property, 
bars  right  to  rescind  contract  for  delivery;  First  Nat  Bank  v. 
Ewing,  103  Fed.  180,  holding  equity  allowing  contractor's  claim 
for  railroad  construction  on  receivership  will  not  enforce  mechanic's 
lien  thetetor  where  not  asserted  for  four  years;  Heirs  of  Ledoux 
r.  Lavedan.  62  La.  Ann.  332,  27  So.  203,  holding  creditors  of  confls- 
catee  having  acquiesced  in  possesBlon  of  latter's  beire  for  many 
years  cannot  deny  titles  derived  from  such  heirs;  Hatch  v.  Lucky 
Bill  Mln.  Co.,  25  Utah,  41S,  71  Pac.  SC8,  holding  stockholders  of 
mining  corporation  acquiescing  In  sale  of  stock  under  void  assess- 
ments until  ten  months  and  more  thereafter  cannot  claim  invalid. 

(XII,  1013).     Miscellaneous. 

Cited  In  Mercantile  Trust,  etc„  Co.  r.  Collins  Park,  etc.,  Co..  09 
Fed.  SIT.  holding  suit  to  enjoin  enforcement  of  city  ordinance 
having  force  of  State  law  involves  Federal  question. 
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168  U.  a.  703,  42  L.  1211,  THORP  T.  BONNIFIBLD. 

(XII,  1013).    MlacellaneouB. 

Olted  in  Thorp  t-  Bonnifleld,  177  U.  S.  17,  44  L.  6S3,  20  Sop. 
Ct  684,  In  history  of  UOgatlon;  Bboer  t.  Held,  125  Fed.  684,  hold- 
ing llablUtf  of  fluretles  wa^  not  merged  in  enperaedeaa  bond  given 
pending  writ  of  error  where  appellate  court  had  no  Jnrladlctiwi. 
168  U.  S.  707,  BX  PARTE  FDLLER. 

MlBcellaneouB. 

Cited  In  Bx  parte  Fuller,  182  U.  S.  563,  45  L.  1232,  21  Sup.  Ct 
871,  reciting  history  of  litigation. 
168  U.  8.  710, 

Miscellaneous. 

Cited  In  The  Senator  SuIllTsn,  117  Fed.  178,  rejecting  as  Im- 
possible contention  that  steamer  crossed  schooner's  bow  and  changed 
course  so  as  to  strike  schooner  at  right  angles. 
168  n.  S.  711,  KNOTT  T.  BOTANY  WORSTED  UILLS. 

Certiorari. 

Cited  In  Knott  t.  Botany  Worsted  MiUs,  179  U.  S.  71,  4S  L.  93, 
21  Sap.  Ct.  SI,  reciting  history  of  litigation. 


CLXIX  UNITED  STATES. 


168  U.  S.  1-16,  42  L.  636,  STUART  t.  HAYDBN. 

Syl.  1  (XII,  1014).    Transfer  of  stock  is  Insolvent  national  hank. 

Approved  In  Rankin  v.  Fidelity  Trust  Co.,  188  U.  S.  246,  23  Sap. 
Ct.  555,  47  L.  704,  reaffirming  rule. 

Syl.  2  IXII,  1014).    When  shareholder's  liability  arises. 

Approved  In  Graham  v.  Piatt,  28  Colo.  424,  66  Pac.  31,  holding 
where  after  national  hank  became  insolvent  stockholder  made 
assignment  for  beneQt  of  creditors  sum  afterward  assessed 
against  him  by  comptroller  was  valid  claim  against  estate  of 
stockholder. 

Distinguished  in  Earle  v.  Corson,  188  U.  S.  63,  54,  55,  23  Snp. 
Ct.  258,  250.  47  L.  370.  holding  national  bank  stockholder's  power 
to  sell  stock  not  limited  by  fact  at  time  of  transfer  Its  assets  conld 
not  dlscbarge  liabilities  or  purchaser  is  unable  to  respond  to  doable 
liability  when  seller  did  not  know  such  facts  at  time  of  sale;  Earle 
V.  Carson,  107  Fed.  &43,  holding  owner  of  national  bank  shares 
selling  same  without  knowledge  of  Insolvency  of  bank  and  who 
does  everything  possible  to  have  proper  transfer  made  on  liank'f 
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books,  not  liable  to  asseBBment  by  comptroller  upon  sbowlng  tli&t 
bank  was  Insolvent  at  time  of  sale  and  that'  purchaser  was  also 
Inaolvent. 

Syl,  4  (XII,  1014).  Findings  concurred  In  by  Clrcnlt  and  Glrcnft 
Court  of  Appeals. 

Approved  In  Shapplrio  t.  Goldberg,  192  n.  S.  240,  24  Sup.  Ct  260, 
applying  rule  In  suit  by  purchaaer  of  realty  to  obtain  equitable 
relief  on  ground  of  vendor's  fraud;  Bejer  v.  Le  Pevre.  186  U.  S. 
119.  46  h.  1082,  22  Sap.  CL  '.'ST,  applying  rule  In  Hult  to  set  aside 
win  on  ground  of  fraud  and  undue  Influence;  UlinolB  v.  Illinois  C. 
B.  B.  Co.,  134  D.  S.  98,  4S  L.  449.  22  Sup.  Gt  808.  applying  mle  to 
findings  that  wharvee  did  not  exteml  into  lake  beyond  point  of 
practicable  navigability;  Wbitney  v.  Olsen,  108  Fed.  29«,  holding  In 
appeal  In  admiralty,  decision  of  District  Conrt  on  queetlons  of  fact, 
depending  upon  contradictory  evidence,  will  not  be  reversed  unless 
clearly  against  evidence;  Jacobsen  v.  I^ewis  Klondike,  etc..  Co.,  112 
Fed.  76,  arguendo. 
169  U.  S.  10-20,  42  L.  6*4,  UNITED  STATES  v.  PASSAVANT. 

Syl  1  (XII,  1014).    Kevlew  of  collector's  decision  by  appraisers. 

Approved  In  United  States  v.  Brown,  127  Fed.  797,  holding  under 
customs  administrative  act  of  189Q,  |  14,  board  of  general  appraisers. 
on  review  of  case  submitted  to  it  by  coUector,  must  first  determine 
Its  Jurisdiction,  including  validity  of  protest;  United  States  v.  Beebe, 
122  Fed.  770,  affirming  117  Fed.  679.  holding  where  secretary  of 
treasury  acts  under  erroneous  construction  of  statute  by  adopting 
n  basis  of  rellquldatloD  exchange  value  of  foreign  coin,  upon  protest 
action  of  collector  is  reviewable;  United  States  v.  Loeb,  107  Fed. 
U9U,  holding  appraisement  may  be  Impeached  If  appraises  or  col- 
lector proceeded  on  wrong  principle,  contrary  to  law;  United  States 
V.  Loeb.  99  Fed.  732,  holding  under  customs  administrative  act  of 
ISiX).  i  13.  when-  collector  does  not  deem  appraisement  too  low. 
nppeal  taken  by  blm  by  direction  of  secretary  of  treasury  confers 
no  Jurisdiction  on  board  of  three  general  appraisers  to  review 
appraisement  and  he  may  rebut  presumption  of  Jurisdiction  by 
showing  appeal  taken  against  bis  own  Judgment 

Syl.  2  (XII,  1015).     Tariff — Market  value  In  exporting  country. 

Approved  In  Rheltistrom  v.  United  States.  118  Fed.  305,  hold- 
ing French  general  internal  revenue  tax  on  alcobol,  which  Is  not 
collected  on  goods  exported,  Is  part  of  dutiable  value  of  goods  under 
customs  administrative  act  of  ISM.  but  local  taxes  are  not;  Downs 
V.  United  States.  113  Fed.  IJS,  holding  Itusslan  sugar  on  which 
bounty  has  been  bestowed  by  remitting  excise  duty  is  subject 
to  couDtervBllIng  duty  Imposed  by  section  5  of  tariS  act  of  1897. 

{S.II.  1014).    Miscellaneous. 

Cited  in  Downs  v.  United  States.  187  U.  S.  502,  23  Sup.  Ct  224, 
47  L.  2T7,  upon  question  of  bounties  and  drawbacks. 
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18»  U.  8.  26-39.    Not  cited. 

169  n.  S.  39-44.  42  L.  653,  IN  RE  BOARDMAN. 

SyL  2  (XII,  1015).    No  habeas  corpns  where  remand  clear. 

See  87  Am.  St.  Rep.  201,  note. 
160  U.  S.  45-6B,  42  L.  66B,  BDH-DINO,  ETC..  ASSN.  t.  PRICB. 

S7I-  1  (XII.  1013).    Ckinrts  —  Amount  In  controTeraj. 

Approved  Id  Turner  v.  Sonthem  Home  Building,  etc,  Assn.,  101 
Fed.  315,  bolding  wben  bond  of  borrowing  stockbolder  was  con- 
dition for  payment  of  stock  does  and  premium  and  Interest  on 
$2,000,  Federal  court  bad  Jurisdiction  over  foreclosure  wbere  stock 
dues  in  errears  amounted  to  S200,  though  stockholder  In  answer  - 
asked  for  credit  of  value  of  stock,  \>j  which  amoant  remaining  dne 
was  reduced  below  f2,000;  dissenting  opinion  In  Giles  t.  Harris,  189 
U.  8.  489,  23  Sup.  Ct.  647,  47  L.  913.  majority  denying  FedenU  Juris- 
diction over  suit  by  negro  t»  compel  registrar  to  enroll  name  on 
county  voting  lists  under  Constitution  alleged  to  violate  Federal 
Constitution. 

(XII,  lOlS).    MlacellaneouB. 

Cited  Id  Kinney  v.  Columbia  Sav.,  etc.,  Assn.,  113  Fed.  SB5,  hold- 
ing where,  on  borrowing  from  loan  association,  borrower  gave  note 
agreeing  to  pay  principal,  with  Interest  according  to  by-laws,  and 
no  rate  of  Interest  was  fixed  by  by-laws,  but  prospectus  which  was 
made  part  of  contract  showed  amount  of  monthly  payments  bj 
borrowing  and  nonborrowing  memtwrs.  excess  paid  by  borrower  as 
sbown  is  payment  of  Interest 
166  n.  S.  55-80,  42  L.  658,  WILLIAMS  v.  PAINB. 

S7I.  2  <XII,  1016).    Conveyance  by  married  woman  by  attorney. 

See  84  Am.  St  Rep.  763,  764,  note. 

Syl.  4  (XII,  lOltij.    Effect  of  war  on  agency. 

See  84  Am.  St.  Rep.  771,  note. 

Syl.  8  (XII,  1016).  Deeds  — Words  In  pnesenti  In  contract  of 
sale. 

Approved  In  Mineral  Co.  v.  James,  S7  Va.  414.  34  S.  B.  38,  hold- 
ing instrument  in  form  of  deed  bnt  stating  "  but  to  all  other  tracts 
named,  a  general  warranty  deed  Is  to  be  made,"  Is  an  agreement 
for  sale  and  not  a  deed. 

Syl.  10  (XII.  1018).  Deeds  —  Quieting  titles  In  District  of 
Columbia. 

Approved  in  Burget  v.  Marritt.  155  Ind.  149.  67  N.  B.  717.  uphold- 
ing Acts  1880,  p.  430.  S  2.  providing  that  where  children  by  former 
wife  had  executed  conveyance  of  lands  tit  wbicb  they  had  ex- 
pectancy. In  fee  during  widow's  life,  such  conveyance  shall  bind 
their  Interest  when  acqnired  by  Inheritance  from  widow,  as  applied 
to  quitclaim  deed  made  prior  to  Its  passag& 
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169  n.  8.  81-82,  i2  L.  668,  HOLDER  r.  AULTMAN. 

87L  1  (XII,  1016),     Supreme  Orort  — Review  of  Circuit  Court, 

Approved  In  Loeb  t.  Trustees  of  Columbln.  Township,  ITS  XT.  8. 
480,  45  L.  286,  21  Sup.  Ct  178,  upholdluf;  Jurisdiction  to  review 
Circuit  Court" B  Judgment  where  claim  Is  made  there  that  State  law 
Is  Invalid  under  Federal  Constitution;  Kz  parte  Jacobf,  104  Fed.  681, 
lioldlng  appeal  from  Circuit  Court  decision  denying  hat>eas  corpus 
based  on  gronnd  that  applicant  Is  detained  in  violation  of  Federal 
Constttutton  lies  to  Supreme  Court  and  not  to  Circuit  Court  of 
Appeals;  Dawson  v.  Columbia  Ave.  Savlng-Fnud,  etc.,  Co.,  ICQ 
Fed.  206.  holding  under  amendatory  Judiciary  act  of  ISffit  appeal 
does  not  He  to  Circuit  Ccurt  of  Appeals  from  order  granting  Injunc- 
tion In  case  where  municipal  ordinances  are  claimed  to  impair 
obligation  of  contracts,  thoogb  case  may  also  Involve  other 
questions. 
169  U.  S.  92-108,  42  L.  673,  POWERS  v.  CHESAPEAKE,  ETC.,  RT. 

Byl.  2  (XII,  1016).    Removal  —  Tort — Separable  controversy. 

Appr<ved  In  ShalTer  v.  Union  Brick  Co.,  128  Fed.  98;  Winston 
V.  Illinois  Cent.  R.  R.,  Ill  Ky.  958,  65  8.  W.  14,  and  Schumpert 
T.  Southern  R;.,  6S  S.  C.  339,  43  8.  El'  816,  all  reaffirming  rule; 
Chesapeake  &  O.  R.  R.  Co.  v.  Bizon.  179  n.  S.  1S7,  45  L.  124.  21  Sup. 
Ct  TO,  applying  rule  la  action  for  wrongful  death  agaluBt  rail- 
road and  its  servants;  Fogarty  v.  Southern  Pac.  Co.,  123  Fed. 
974,  holding  action  by  railroad  employee  against  railroad  and  its 
employees  for  Injuries  through  negligent  operation  of  road  not 
removable  by  railroad  where  codefendants  are  not  nonresidents; 
Dougherty  v.  Tazoo,  etc.,  M.  V.  R.  R.  Co.,  122  Fed.  209.  211,  hold- 
ing where  complaint  alleged  that  car  company  and  railroad  ran 
train  on  which  plaintiff  was  passenger  and  that  he  was  Injured 
by  negligence  of  car  servantB  who  were  also  servants  of  railroad. 
car  company  could  not  remove  where  railroad  was  citizen  of  State 
where  action  brought;  Person  v.  Illinois  Cent  R.  R.  Co.,  118  Fed. 
347,  holding  action  against  lessor  and  lessee  of  railroad  to  recover 
for  death  of  employee  of  lessee  alleged  to  have  been  due  to  Its 
negligence  in  operating  road  does  not  Involve  separable  contro- 
versy; Riser  V.  Southern  Ry.  Co.,  116  Fed.  216,  holding  action 
against  railroad  and  conductor  to  recover  fw  Injuries  received  In 
collision  alleged  to  have  been  caused  by  failure  of  conductor  to 
observe  company's  rules,  which  failure  was  due  to  Jolut  and 
concurrent  negligence  of  defendant,  Is  not  removable  by  railroad 
on  ground  of  separable  controversy;  Ward  v.  Franklin,  110  Fed. 
795,  holding  action  agalnat  several  defendants  for  damages  for  as- 
sault and  false  Imprisonment  charged  to  have  been  committed  by 
certain  defendants  at  instigation  of  another  defendant  Is  not  re- 
movable by  lut  defendant  on  ground  of  separable  controversy. 
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87L  S  (XII,  1017).    Wast  or  diverse  cltlzeDebtp  noticed  sua  spoote. 

Approved  In  GontliieiiUI  Nat  Bank  t.  BaCord,  191  U.  B.  UO, 
holding  Jurisdiction  of  Supreme  Court  to  review  Judgment  of  Cir- 
cuit Court  of  Appeals  must  be  first  considered  where  qnestion  Id 
regard  timeto  arises  on  face  of  record;  Great  Southern  Fire  Proof 
Hotel  Co.  V.  Jones.  177  U.  S.  404,  44  L.  844,  20  Sup.  Ct  692,  boU- 
lug  Pennarlvanla  limited  partnership  is  not  corporation  within 
rule  that  suit  by  or  against  corporation  In  Federal  court  la  cod- 
clualvely  presumed  tor  purposes  of  litigation  to  be  bj  or  agaiiut 
citizens  of  State  creating  eorporatlon;  Coker  v.  Monagban  Mills. 
110  Fed,  808,  holding  Circuit  Court  cannot  grant  injunction  to 
star  proceedings  in  State  court  In  action  brought  therein  becaoM 
of  pendency  ot  removal  petition  which  has  not  been  presented  to 
or  acted  upon  by  State  court;  Green  v.  Keaston,  154  lud.  12S,  AS 
K.  B.  SS,  holding  removal  petition  alleging  "  diverse  residence  at 
time  of  filing  complaint "  Is  Insufficient  where  citizenship  not  Bhown 
bj-  pleadings;  McCabe  v.  Maysvllle,  etc.,  B.  B.,  112  Ky.  867,  SS 
S.  W.  1056,  holding  removal  petition  must  show  existence  of  con- 
troversy which  Is  wholly  between  citizens  of  different  States  aod 
which  can  be  fully  determined  as  between  them;  State  v.  Frost. 
113  Wis.  645,  89  N.  W.  919,  holding  amount  of  pecnniary  value 
need  not  be  shown  In  plaintlfTs  pleading,  but  may  be  shown  In 
removal  petition. 

Syl.  4  (XII,  1017).    Limitation  tor  removal  —  Frivolous  objections. 

Approved  In  Union  Terminal  Ry.  Co.  v.  Chicago,  B.  &  Q.  R. 
R.  Co.,  119  Fed.  215,  holding  In  proceeding  by  railroad  to  condemn 
right  of  way,  under  Rev.  Stat.  Mo.  1899,  {  1264,  where  a  foreign 
and  a  local  railroad  were  made  defendant,  and  local  company  not 
alleged  to  be  In  possession  claiming  title,  and  it  had  recorded  con- 
reyance  of  all  property  to  codefendant,  there  vme  Improper  Joinder 
of  defendant  to  prevent  removal;  Fidelity,  etc.,  Co.  v.  Hubbard, 
117  Fed.  952.  holding,  under  Vs,  Code  1887,  II  3260,  3284,  provid- 
ing that  no  plea  In  abatement  can  be  filed  after  entry  of  decree 
nisi,  removal  petition  filed  after  Judgment  nisi  entered  la  too  late; 
.lones  V,  Mosher,  lOT  Fed.  563,  holding  where  removability  \b  first 
disclosed  by  amended  complaint  filed  after  expiration  of  time  to 
plead  to  original  complaint,  removal  petition  must  be  filed  within 
time  required  for  answer  to  amended  complaint;  Guarantee  Co. 
of  North  Dakota  v.  Hanway.  104  Fed.  374,  holding  filing  of  pe- 
tition for  removal  within  reasonable  time  after  it  becomes  re- 
movable by  reason  of  amendment  in  complaint  entities  defendant 
to  removal;  Green  v.  Valley,  101  Fed.  884,  holding  where  after 
expiration  of  time  for  original  defendants  to  plead  petition  was 
amended  making  others  defendants,  parties  made  defendants  hy 
nmeudment  may  remove,  though  time  within  which  original  de- 
feudunts  might  remove  had  elapsed;  Enders  v.  Lake  Erie,  etc.,  U. 
E.  Co.,  101  Fed.  203,  holding  where  by  reason  of  amended  com- 


zedbyGoOgIc 


ST3  Notes  on  U.  S.  Beitorta.  168  U.  S.  92-103 

plaint  deFendftnt  become  entitled  to  remove  he  must  file  applica- 
tion for  removal  within  time  which  he  Is  required  to  answer  to 
amended  complaint;  Pennsylvania  Co.  v.  Leeman,  160  Ind.  22,  23, 
6Q  N.  E.  60,  npholding  denial  of  removal  beraose  of  delay  in  Qling 
application,  tbongb  amended  complaint  filed  where  original  com- 
plaint not  in  record,  and  It  cannot  be  ascertained  whether  cause 
changed  from  nonremovable  to  removable  one;  Myers  v.  Chicago 
A  N.  W.  Ry.  Co.,  118  Iowa,  323,  91  N.  W.  1080,  holding  condemDa- 
tlon  proceeding  may  be  removed  to  Federal  court  If  amount  In 
controversy  exceeds  $2,000  and  controversy  la  between  citizens  of 
dlttercot  States;  Olds  v.  City  Trust,  Safe  Deposit,  etc.,  Co.,  1«0 
Mit^B.  2,  61  N.  B.  223,  holding  answer  in  abatement  denying  all 
Jurisdiction  over  defendant  Is  answer  to  declaration  witbln  re- 
moval statutes. 

Syl.  5  (Xn,  IWT).    Amendment  of  removal  petition. 

Approved  In  Hodge  v.  Chicago,  etc..  Ry.  Co.,  121  Fed.  SI,  hold- 
ing where  removal  bond  obligated  petitioner  to  lodge  tranaprlpt 
In  wrong  district  it  could  be  amended  on  leave  of  court  after  time 
for  removal  had  expired;  Dalton  v.  Milwaukee  Mechnnics'  Ins. 
Co.,  118  Fed.  882.  883,  holding  where  State  court  record  after  Si- 
iug  removal  petition  fails  to  show  facts  necessary  to  divest  that 
court  of  Jurisdiction  Federal  court  cannot  permit  amendment  of 
petition:  Kerr  v.  Modem  Woodmen  of  America,  117  Fed.  385. 
holding  Federal  court  may  allow  amendment  to  removal  petition 
.  which  IH  Bufflclent  to  give  it  Jurisdiction  for  purpose  of  correcting 
mistalcen  allegation  as  to  plaintifT's  citlzensliip  where  plaintiff's 
own  showing  establishes  requisite  diversity  of  citizeushlp:  Had- 
fleld  V.  Northwestern  Life  Assur.  Co.,  103  Fed.  532.  holding  where 
removal  petition,  through  clerical  error,  names  court  to  which 
cftuse  is  sought  to  be  removed  as  District  Court  Instead  of  Circuit 
Court,  and  order  of  removal  is  to  District  Court,  Circuit  Court 
miLf  permit  amendment  correcting  error  in  petition;  Fife  v.  Wblt- 
tf!l,  102  Fed.  540.  holding  Federal  coUrt  has  no  JurlBdiCtion  to  :tl- 
low  petition  for  removal  to  be  amended  bo  as  to  show  that  cause 
is  in  fact  remorable;  Murphy  v.  Payette  Alluvial  Gold  Co.,  08  Fed. 
^22,  holding  where  removal  petition  in  connection  with  record  fails 
to  show  grounds  for  removal  and  cause  Is  docketed  in  Federal 
court,  latter  cannot  grant  leave  to  amend  petition  to  show  that 
cause  was  in  fact  removable;  Springs  v.  Southern  Ry..  l:!U  N.  C. 
2<i0,  41  S.  E.  105,  holding  fatal  defect  in  allegation  of  diverse  citi- 
zenship in  removal  petition  cannot  be  corrected  in  Federal  court. 

Syi.  0  (Xll,  lOlT).  Removal  after  discontinuance  against  one 
defeudanL 

Approved  In  Chesapeake  &,  O.  R.  R.  Co.  v.  Dixon,  179  D.  S.  140, 
45  L.  125,  21  Sup.  Ct.  71,  holding  action  for  damages  for  wrongful 
death  due  to  negligence  of  railroad  and  its  servants  involves  no 
separable  controversy;  Lederer  v.  Sire,  105  Fed.  52i>,  holding  where 
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one  defendant  defaults  codefendant  may  remove  canee  for  dWeraltr 
of  cltlsenstilp;  Howe  t.  Nortliem  Pac.  Ry.,  30  Wash.  57S,  576,  70 
Pac.  1102,  boldlng  where,  in  action  against  nonresident  railroad 
and  its  resident  employees,  resident  defendants  dismissed  on  owd 
motion  Id  opposition  to  plalntHTs  contentlou,  at  close  of  all  testl- 
mony  otber  defendant  could  not  remove  cause. 

DIslinguislied  in  Kansas  City,  etc.,  R.  Y.  Co.  v.  Herman,  187  D. 
S.  67,  69.  23  Sup.  Ct  26,  47  L.  78,  79,  boldlng  removal  cannot  be 
had  where  suit  is  against  resident  and  nonresident,  and  former  is 
not  Joined  fraudulently  for  pnrpose  of  preventing  removal,  and 
trial  court  sustains  demurrer  to  evidence  as  to  resident  defendaot 
on  merits,  affirming  61  Kan.  548.  68  Pac.  46. 

SyL  7  (XII.  1017).    Waiver  of  right  to  remove  by  defense. 

Approved  In  Central  Grain  &  S.  Eicb.  v.  Board  of  Trade,  125 
Fed.  469.  holding  where  one  enters  special  appearance  to  move 
to  set  aside  service  of  process  he  does  not  waive  Illegality  if  after 
dental  of  motion  he  answers  to  merits  or  appeals  from  order  affect- 
ing merits  entered  by  court  while  withholding  Judgment  on  ques' 
Uon  of  Jurisdiction;  Berry  v.  Bt.  Louis  &  S.  F.  R.  R.  Co.,  118  Fed. 
U14,  holding  where  plaintiff  sued  a  resident  and  a  nonresident  on 
Joint  and  several  liability,  and  resident  not  served  and  declined 
to  elect  to  dismiss  as  to  resident  or  continue  cause  for  service, 
petition  for  removal  by  nonresident  must  be  granted. 
169  D.  8.  103-115,  42  L.  B77.  UNION  UUT.  L.  INS.  Ca  T. 
KIRCHOFF. 

SyL  1  (XII,  1017(.    Time  for  setting  up  Federal  question. 

Approved  In  Yazoo  &  M.  V.  B.  R.  Co.  v.  Adams.  189  U.  B.  T, 
45  L.  401,  21  Sup.  Ct  242.  holding  Federal  questlOQ  first  set  up  at 
new  trial  In  State  court  is  too  late;  Haie  t.  Lewis,  181  TJ.  8.  479. 
45  L.  962,  21  Sup.  Ct  680,  arguendo. 
161}  U.  8.  116-128,  42  L.  682,  WETMORB  v.  BYMBR. 

SyL  1  (XII.  1017).  Dismissal  of  Circuit  Court  appeal  for  vrant 
of  Jurisdiction. 

Approved  In  Defiance  Water  Co.  v.  DeSaDce,  181  tJ.  B.  195,  and 
HunUngton  v.  Laldley,  178  U.  8.  677,  44  L.  634,  20  Sop.  Ct  029, 
both  reaffirming  rule;  BscelBlor  Wooden-Plpe  Co.  v.  Pacific  BrldgiB 
Co.,  109  Fed.  498,  boldlng  wbere  Circuit  Court  dismisses  case  tor 
lack  of  Jurisdiction,  leaving  pending  motions  undetermined,  only 
Issue  reviewable  Is  that  of  Jurisdiction  which  must  be  in  Supreme 
Court  and  not  In  Circuit  Court  of  Appeals. 

Syl.  2  (XII,  1018).  RevlewabUity  of  Circuit  Court's  decision  on 
Jurisdictional  facts. 

Approved  In  Globe  Refining  Co.  v.  Lands  Cotton  Oil  Co.,  190  U,  S. 
541.  547,  23  Sup.  Ct.  751.  757,  47  L.  1172,  IITJ.  applying  rule  In 
action  for  damnges  for  breach  of  written  contract  to  deliver  oIL 

Distinguished  in  Greene  County  Bank  t.  Teasdale  CommisBlon 
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Co.,  112  Fed.  803,  boldlDg  In  action  for  recov^7  of  moner  only, 
amount  of  damages  claimed  determines  Jurisdiction  unless  declara- 
tion on  Its  face  shows  socb  amount  fs  claimed  in  bad  faltb  and 
merely  to  give  a  colorable  Jurisdiction. 

S7I.  a  (XII,  1018).  Circuit  Court  ma;  dismiss  for  want  of  Juris- 
diction. 

ApproTed  In  Excelalor  Wooden-Pipe  Co.  ».  PaclBc  Bridge  Co., 
1S5  U.  S.  2S8,  46  L.  914,  22  Sup.  Ct  683,  holding  though  bill  be 
ordluarf  bill  for  infringement  of  patent  of  vhich  Circuit  Court 
would  have  Jurisdiction,  It  answer  show  that  it  is  really  suit  upon 
contract,  conrt  will  dismiss  bill;  Put-ln-Ba;  Water-Worlcs,  L.  &  H. 
B.  Co.  T.  Ryan,  181  U.  B.  431,  45  L.  937,  21  Sup.  Ct  TIT,  holding 
Jurisdiction  having  attached  under  allegations  of  original  bill,  that 
Jurisdiction  did  not  fall  by  reason  of  anything  that  appeared  In 
ex  parte  affidavits,  denying  allegations  In  bill  In  respect  to  amount 
In  dispute;  Huntington  v.  Laldley,  176  C.  S.  678,  44  L.  635,  20  Sup. 
Ct  52S,  holding  question  whether  proceedings  concerning  title  to 
land  concluded  In  State  conrt  before  commencement  of  suit  In  Fed- 
eral court  afford  defensd  to  this  suit  Is  question  affecting  merits, 
and  Circuit  Court  dismisses  suit  on  own  motion,  and  appeal  Is  taben 
to  Supreme  Court  npon  question  of  Jurisdiction  only,  decree  must 
be  reversed  and  remanded  for  further  proceedings;  Jenkins  j.  Xork 
Cliffs  Imp.  Co.,  110  Fed.  809,  argaendo. 

160  U.  S.  128-132,  42  L.  687,  RICHARDSON  v.  LOUISVILLE,  ETC. 
B.  R. 

SyL  1  (XII.  1018).    State  declaion  obviously  correct  affirmed. 

Approved  In  Brown  v.  Drain,  187  U.  S.  635.  23  Sup.  Ct  842,  47  1.. 
343,  reaffirming  rule;  Equitable  Life  Assnr.  Society  v.  Brown,  187  U. 
8.  311.  314,  23  Sup.  Ct  124,  47  L.  192,  103,  amrmlng  Hawaiian 
Judgment  on  insurance  policy  Issued  to  one  domiciled  there  where 
claim  was  that  policy  had  situs  for  purposes  of  suit  at  domicile  of 
corporation;  Blythe  v.  Hinckley,  180  U.  S.  338,  4S  L.  661,  21  Snp. 
Ct  392,  granting  motion  to  aOlrm  where  assignments  of  error  a^e 
frivolous  and  taken  only  lor  delay. 
160  U.  8.  133-138,  42  L.  688,  CHICAGO,  ETC.,  RY.  v.  SOLAN. 

SyL  1  (XII.  1018).    Exemption  of  carrier  from  negligence. 

Approved  In  Texas,  etc..  By.  t.  Walker,  25  Tex.  Olv.  218,  60  S. 
W.  707,  holding  common  carrier  cannot  limit  liability  on  Interstate 
shipments;  Plttman  v.  Pacific  Exp.  Co.,  24  Tex.  Civ.  598,  69  S.  W. 
051.  holding  where  law  of  State  wherein  contract  la  made  with 
carrier,  though  It  be  for  Interstate  shipment  forbids  carrier  from 
limiting  common-law  liability,  stipulation  made  by  express  com- 
pany limiting  liability  to  certain  aum  regardless  of  value  of  property 
is  r<dd. 
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Sjl.  2  (XII,  I01E9>  State  laws  regulating  carrler'B  exemptloD 
contracts. 

See  8S  Am.  St.  Rep.  127,  133,  note. 

Sfl.  3  (XII,  lOlQ.  Commerce  —  State  regalatlon  of  raUroad 
operatloD. 

Approved  in  Penn^lvanla  R.  B.  Co.  t.  Hnghes,  191  V.  S.  489, 
bolding  i^o  unlawful  regalatlon  of  commerce  made  by  refusal  of 
State  conrt  to  limit  liability  of  carrier  for  Its  negligence  In  execo- 
tlon  of  contract  for  interstate  carriage  to  valuation  agreed  (m; 
Clercland,  etc.,  Hy.  Co.  t.  Illinois.  177  U.  8.  517,  44  L.  870,  20  Sup. 
Ct  723,  holding  State  statute  requiring  all  passenger  trains  to 
stop  at  county  seats  to  take  on  and.  let  otT  passengers  Is  void  as 
applied  to  Interstate  tbrough  train  where  sufBclent  local  tt«iDs 
furnished;  Central  Ry.  Co.  v.  Murphy,  116  Ga.  S70,  43  8.  B.  2QS. 
upholding  Clr.  Code,  H  2317,  231S,  making  It  duty  of  all  connecting 
carriers  to  trace  lost  freight  npon  application  and  making  carrier 
to  whom  application  is  made  liable  for  failure  to  glre  tuformatloa 
as  to  Bucb  trelgbt;  Bx  parte  Young,  36  Or.  250,  78  Am.  St.  Rep.  774, 
60  Pac.  708,  nptaoldlng  statute  punishing  persuasion  or  attempt  to 
persnade  sailor  to  desert  vessel  within  Jurisdiction  of  State;  CraW' 
ford  V.  Railway  Co.,  56  S.  C.  151,  34  8.  E.  85.  upbolding  Rev.  Stat.. 
i  1678,  providing  that  no  common  carrier  shall  overload  Its  can 
In  transporting  live  stock. 
160  U.  S.  138-160.  42  L.  093,  RITTBR  v.  MUTUAL  LIFE  INS.  CO. 

Syl.  1  (XII,  1019},    Insurance— "Insanity  "  defined. 

Approved  in  Manhattan  L.  Ins.  Co.  v.  Beard,  112  Ky.  461,  00  S. 
W.  36,  holding  where  policy  provided  that  It  should  be  void  If 
Insured  committed  suicide  "  sane  or  Insane,"  there  Is  no  recovery  If 
Insured  took  life  while  he  had  mlud  enough  to  know  that  act 
would  result  In  death  and  he  so  intended  though  he  might  not  have 
known  that  act  was  wrong.     See  S4  Am,  St.  Rep,  547,  note. 

Syl.  2  (XII.  1019).    Insurance  —  Policy  silent  as  to  suicide. 

Approved  In  Burt  v.  Uuion  Cent.  Ins.  Co.,  187  U.  8.  366,  23  Sup. 
Ct.  140,  47  L.  219,  affirming  105  Fed.  422,  denying  Tecovery  on 
policy  where  insured  e>cecuted  for  crime  though  policy  silent  as  to 
forfeiture  In  event  of  execution  for  crime;  Keiley  v.  Mutual  Life 
Ins.  Co..  109  Fed.  61,  holding  suicide  while  insane  does  not  avoid 
policy  where  applicant  covenants  In  application  that  he  will  not  die 
by  own  hand  while  insane;  Shlpman  v.  Protected  Home  Circle, 
174  N.  Y.  408.  67  N,  E.  86,  holding  beneficiary  cannot  take  benefits 
of  benefit  certificate  when  Insured  committed  suicide  white  sane, 
and  ameodment  of  by-laws  made  after  Issuance  of  certificate  pro- 
vided against  suicide:  NIher  v.  Supreme  Tent,  172  N.  Y.  493,  65 
N,  B.  259,  92  Am.  St.  Rep.  755,  holding  mutual  benefit  society  which 
has  Insured  member  agninst  unintentional  self-destmctloD  after 
one  year  cannot  by  subsequent  amendment  of  by-laws  providing 


IzcJbyCoOgIC 


S77  Notes  on  D.  S.  Reportft.        169  D.  S.  139-160 

Uiat  aelf-deatrnctlon  vblle  Insane  withiir  flre  rears  Irom  date  ol 
policy  should  avoid  poller  deprive  beneflclary  of  righta  tinder  policy: 
dissenting  opinion  In  Bnrt  t.  Union  Cent.  Life  Ins.  Co.,  105  Fed.  423. 
majority  denying  recoverr  on  pollc;  wbere  Insured  executed  for 
crime  tbongb  policy  silent  as  to  forfeiture  In  event  of  execution  lor 
crime.    See  84  Am.  8L  Bep.  542,  note. 

DIstlnKniflhed  tn  Campbell  v.  Supreme  Conclave  Heptasopbs,  66 
N.  J.  L.  276.  285,  49  A.U.  551.  554,  holding  suicide  will  not  defeat 
recoveiT  on  poUc7  not  procured  by  Insured  with  Intention  of  com- 
mitting: suicide,  nnless  contract  so  provides  in  express  terms. 

87I.  3  (XII,  1019).    Poller  payable  for  suicide  while  sane  void. 

Approved  tn  Knigbts  Templars'  Indemnity  Co.  v.  Jarmao,  187 
O.  S.  201,  23  Sup.  Ct  110,  47  L,  144.  holding  MIbsoutI  statute,  de- 
claring that  In  all  suits  on  life  policies  It  shall  be  no  defense  that 
insured  committed  snicide,  applies  wbere  Insured  committed  sui- 
cide while  Insane;  Mutual  Ute  Ins.  Co.  v.  Kelly,  114  Fed.  274, 
holding  where  Insured  warranted  and  agreed  In  application  that 
be  would  not  die  by  own  hand  within  two  years  after  issusnce  of 
policy,  and  covenanted  tbat  such  agreement  should  be  a  consider- 
ation for  the  contract,  such  agreement  Is  binding  on  bene- 
Bciary;  Bnrt  v.  Onion  Cent  Life  Ins,  Co.,  100  Fed.  421,  denying 
recovery  on  policy  where  Insured  was  executed  for  crime,  though 
policy  silent  as  to  forfeiture  In  event  of  execution  for  crime; 
Schmidt  V.  Northern  L.  Assn.,  112  Iowa.  44,  83  N.  W.  801,  hold- 
ing beira  of  beneflclary  who  murders  Insured  and  who  Is  under 
sentence  of  life  imprisonment  csnnot  recover  on  policy;  dlssenUng 
opinion  In  Csmpbell  v.  Supreme  Conclave  Heptasophs,  66  N.  J. 
L.  287.  49  Atl.  S55,  majority  holding  suicide  wlU  not  defeat  recov- 
ery on  policy  not  procured  by  Insured  with  Intention  of  committing 
suicide,  unless  contract  so  provides  in  express  terms. 

Distinguished  In  Ijupreme  Conclave  v.  Miles,  02  Md.  626,  627, 
C2S.  4S  Atl.  S49,  holding  beneOt  certificate  contslnlng  no  provision 
exempting  society  from  liability  In  case  of  suicide,  fsct  tbat  as- 
sured committed  suicide  is  no  defense  to  action  on  certificate,  un- 
less Intended  suicide  at  time  of  application  is  shown;  Morton  v. 
Supreme  Council.  100  Mo.  App.  88,  73  S.  W.  282.  npholdlhg  recov- 
ery where  insured  committed  suicide  snd  society  bad  passed  by- 
law* providing  tbat  if  Insured  committed  suicide  beneflclary  should 
be  entitled  to  only  half  of  face  value  of  policy;  Mtirray  t.  State 
Mut  L.  I.  Co..  22  R.  I.  627,  48  AO.  801,  holding  where  policy  pro- 
vided that  It  should  be  Incontestable  after  two  yean,  after  such 
time  insurer  cannot  set  up  fraud  In  application. 

<XII,  1010).    Miscellaneous. 

Cited  In  Mutual  Life  Ins.  Co.  v.  Eelly,  114  Fed.  278.  holding 
where  representations  aud  agreements  in  application  for  life  In- 
surance are  in  terms  "  offered  to  company  as  consideration  of  the 
contract"  and  policy  expressly  refers  to  application  and  makes  it 
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169  U.  B.  161-164,  42  L.  700.  BBNJAMIN  v.  NEW  ORLEANS. 

B7I.  1  (XII,  1019).'   ClrcMiit  Conrt  of  AppeaJs'  decision  final  wbcD. 

Approved  In  Cincinnati,  Hamilton,  etc.,  R7.  Go.  v.  Thleband, 
177  U.  8.  620,  44  L.  913,  20  Snp.  Ct  S24,  holding  lecora  inuat  af- 
flrmatlTely  shoT  that  exception  to  Instruction  that  plaintiff  tB 
entitled  to  recover,  under  State  statute  was  on  groand  that  ancb 
statute  was  in  contravention  of  Federal  Constitatlon;  Carter  v. 
Boberts.  177  U.  B.  500,  44  L.  863,  20  Sup.  Ct  714,  holding  where 
Circuit  Court  dlBmlBses  habeas  corpus  and  Circuit  Court  of  Appeals 
afflrms  Judgment,  an  appeal  and  writ  of  error  allowed  on  same 
da:r  by  circuit  Jndge  to  Supreme  Court  will  be  dismissed;  Ems- 
belmer  T.  Clt7  of  New  Orleans,  116  Fed.  S94,  rodtlng  biatmj  of 
litigation. 

169  U.  8.  166-189.    Not  cited. 
lf»  D.  S.  180-^209,  42  L.  711.  BAKBB  T.  CUMMINOa. 

Sjl.  1  (XII,  1020).    Appeal  —  Concurring  conclusions  by  lower 

Approved  In  IlllnoU  v.  lUinols  C.  R.  B.  Co.,  184  U.  S.  96,  46  L. 
449,  22  Sup.  Ct  308,  reaffirming  rule. 

S7L  2  (XII,  1020).    Equltf  follows  Statute  of  Limitations. 

Approved  in  Hale  v.  Coffin,  120  Fed.  474,  affirming  114  Fed. 
076,  holding  whae  Minnesota  conrt  entered  decree  laflng  assess- 
ment  upon  stockholders  of  Insolvent  corporation,  and  Maine  stock- 
holder bad  died  and  estate  closed,  suit  In  Federal  court  in  Maine 
to  charge  legatee  of  stockholder  for  assessment  broagbt  tbree  jears 
after  decree  was  barred  In  one  year  nnder  Maine  statute. 

Syl.  3  (XII,  1020).    Setting  aside  settlement  for  fraud  —  Laches. 

Approved  in  Baker  v.  Cnmmings,  181  D.  S.  126,  128,  45  L.  780, 
781.  21  Sup.  Ct.  682,  construing  effect  of  decision  In  principal  case. 
169  U.  S.  209-217,  42  L.  720.  UNITEID  STATES  v,  KLUMPP. 

SyL  1  (XII.  1020).    Tariff  —  Worsted  dress  goods. 

Approved  In  Wolff  v.  United  States,  113  Fed.  1002,  holding;  mobalr 
braids  made  of  balr  of  Angora  goat  are  not  woolen  goods  within 
tariff  act  1894,  par.  297,  suspending  until  January  1,  1895,  reduc- 
tion of  duties  on  such  goods. 
169  D.  S.  218-242.    Not  cited. 
189  U.  S.  243-248,  42  L.  733,  DDLL  T.  BLACKMAN. 

S7I.  1  (Xll,  1021).  Judgment  concerning  lands  In  another  State 
In  personam. 

Approved  In  Miller  ft  Lux  v.  BIckey,  127  Fed.  580.  holding  suit 
to  enjoin  defendant  from  diverting,  In  California,  watets  flowing 
down  river  having  source  In  that  State  and  flowing  through  Ne- 
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rada,  wbere  complainant's  laiLds  are  sitoated,  li  traosttory,  so  that 

Nevada  court  acquiring  Jurisdiction  of  defendant's  person  may  try 

same. 

169  n.  S.  249-200,  42  L.  7SG,  UNITED  STATES  t.  LOUISTILLB. 

S7l-  1  (XII.  1021).    Act  aothorlzinK  payment  of  Lonlsrllle  claims. 

DlstlDgnlstied  in  Buchanan  t.  Patterson,  ISO  U.  S.  36G.  23  Sup. 
Ct  769,  47  L.  1098,  holding  appropriation  of  March  3,  1899,  In  ac- 
ccH-dBQce  with  report  of  Court  of  Land  Claims  on  certain  French 
spoliation  claims  to  administratrix,  repreeentinK  certain  firm  and 
similar  appropriation,  same  person  as  admlntstrattiz  of  estate  of 
surrlving  partner  In  Arm,  intended  appropriation  to  next  of  kin 
of  those  composing  firm  at  time  of  seizure  only;  Bochanan  v.  Pat- 
terson, 94  Hd.  E>44,  SI  Atl.  171.  holding  wbere  platntifr  sued  In 
own  right,  as  administratrix  of  fath^'s  estate,  and  as  adminis- 
tratrix de  bonis  non  of  grandfather,  she  conld  appeal  from  decree  in 
any  or  either  capacity. 
169  U.  S.  265-263.  Not  cited. 
169  U.  S.  264-281,  42  L.  740.  THOMAS  v.  OAT. 

Syl.  1  (Xll,  1021).    Treaty  superseded  by  later  statute. 

Approved  in  Lone  Tolf  v.  Hitchcock,  187  n.  S.  066,  23  Sup.  Ct. 
221,  47  L.  806,  holding  Comanche  Indian  treaty  of  18GT  did  not 
preclude  enactment  of  act  of  June  6,  1000,  providing  for  allotment 
to  Indians  In  severalty  ont  of  lands  held  in  common,  and  purporting 
to  give  consideration  for  surplus  of  unallotted  lands. 

Syl.  4  (XII,  1021).  Oklahoma  taxation  of  cattle  In  unorganized 
county. 

Approved  in  Foster  v.  Pryor,  189  H.  S.  320,  23  Sup.  Ct  BBl, 
47  L.  837,  upholding  Oklahoma  Sess.  Laws  1899,  p.  216.  providing 
that  only  taxes  for  territorial  and  court  funds  shall  be  nssessed 
or  collected  In  sny  organized  country  or  district  attached  to  any 
county  for  Judicial  purposes. 

Syl.  6  (XII,  1022),     Legislature  apporUons  taxes. 

Approved  In  Foster  v.  Pryor,  189  D.  8.  333,  4T  L.  838,  23  Sup. 
Ct.  052,  upholding  Oklahoma  Sess.  Laws  1809,  p.  210,  providing 
that  only  taxes  for  territorial  and  court  funds  shall  be  assessed, 
levied  or  collected  In  any  unorganized  country  or  district  attached 
to  any  county  for  Judicial  puipoees;  Florida  C.  &  P.  R.  R.  Co.  v. 
Reynolds,  183  U.  S.  479,  46  L.  2S7,  22  Sup.  Ct.  180,  upholding  Florida 
statute,  providing  mode  of  collecting  taxes  on  railroads  which 
bad  escaped  taxation  on  certain  speclSed  years. 
1S9  U.  8.  284-294,  42  L.  748,  BAKER  v.  GRICE. 

Syl.  3  (XII,  1022).     Federal  habeas  corpus  for  State  prisoner. 

Approved  in  Moss  v.  Ulenn.  IJjU  U.  S.  506.  23  Sup.  CL  851.  47  L. 
D21;  Stevens  v.  Ohio,  179  U.  S.  680,  45  L.  3S1,  21  Sup.  Ct.  917,  and 
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Dreyer  t.  PeaBe.  376  D.  8.  681.  44  L.  637,  20  Bup.  Ct  1026,  aU 
reatOrming  rule;  Storl  t.  Massacbu setts,  183  U.  S.  141,  46  L.  124, 
22  Snp.  Ct.  73,  boldlng  Federal  court  canoot  Iraue  babe&s  corpoa 
wliere  alien  held  by  warden  of  State  prtBon  awaiting  execution 
under  State  ].udginent:  Minnesota  t.  Brnndnge,  180  V.  S.  S02,  45  L. 
«41.  21  Sup.  Ct.  456,  holding  babeas  corpus  from  Federal  court  wlU 
not  Isaue  wben  applicant  Imprisoned  for  violation  of  Minnesota 
dairy  act;  In  te  Matthews,  122  Fed.  2S4,  refusing  Federal  habeas 
corpus  when  petitioner  Indicted  in  State  court  for  killing  army 
deserter  while  trying  to  escape  arrest;  Ex  parte  Bearick,  118  Fed. 
031,  holding  Federal  court  will  not,  on  habeas  corpus,  release,  pend- 
ing State  appeal,  agent  of  foreign  corporation  arrested  for  vlolatiDg 
municipal  ordinance  licensing  canvassers,  on  ground  that  ordinance 
was  regulation  of  Interstate  commerce  as  to  blm. 

SyL  4  (XII,  1022).  Federal  habeas  corpus  — SUte  prisoner  on 
bail. 

Approved  In  Davis  v.  Bnrke.  179  U.  S.  402,  45  L.  251,  21  Snp.  Ct 
211,  holding  one  convicted  of  murder  In  State  court  must,  before 
applying  to  Federal  court  for  habeas  corpus,  exhanat  remedy  In 
State  court  by  setting  up  Federal  qnestlos  on  appeal  to  Supreme 
Court  or  bj  appealing  to  State  court  for  habeas  corpus. 
169  n.  S.  205-811.  42  L.  752.  WILLIS  T.  EASTERN  TRUST,  ETO. 
CO. 

SyL  3  (XII,  1022J.    Construction  of  adopted  statutes. 

Approved  In  Peterman  v.  Northern  Pac.  By.  Co.,  105  Fed.  336, 
holding  under  Rev.  Stat.  Idaho  1887,  §  4100,  mother  who  Is  sole  heir 
o(  unmanned  adult  son  may  sue  In  own  name  for  damages  for  hia 
wrongful  death;  Crawford  v.  Burke.  201  III.  590.  66  N.  E.  836. 
holding  words  "  while  acting  as  an  officer "  In  baukruptry  act, 
{  17,  providing  that  bankruptcy  discharge  shall  release  bankrupt's 
provable  debts  except  such  as  created  by  fraud  or  embezzlement 
while  acting  as  officer,  refer  to  word  "  defalcation  "  and  Tiot  to  words 
"fraud"  or  embezzlement;  Sulzer-Vogt  Mach.  Co.  v.  Rosbvllle  W. 
Co..  160  Ind.  208,  66  N.  B.  585.  holding  Acts  1888.  p.  267,  making 
certain  claims  against  debtors  in  falling  circumstances  liens  with- 
out QUng  notice  refers  to  claims  for  wages  of  laborers  employed  la 
shops,  mills,  etc..  only;  Gray  v.  Western  U.  Tel.  Co.,  85  Mo.  App. 
130.  holding  war  revenue  act  of  1898  requires  maker  and  sender 
of  telegram  to  affix  revenue  stamp. 

1G9  U.   S.  311-316,  42  L.  759.  RICHMOND.  ETC.,   R.   R.  v.   R.  A 
PATTERSON  TOBACCO  CO. 

Syl.  1  (XII.  1023).     Liability  tor  shipment  beyond  line. 

Approved  In  Cleveland,  etc..  Ry.  Co.  v.  Ultnols,  177  U.  8.  517, 
44  L.  870,  20  Sup.  Ct  723,  holding  void  New  York  law  compelllns 
all  passenger  trains  to  stop  at  county  seats  as  applied  to  through 
Interstate  train,  where  sufficient  local  trains  provided^  Central  By. 
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Co.  T.  Morphy.  116  Ga.  8T0.  43  S.  B.  268,  upholding  Civ.  Code, 
Jl  2317,  2318.  making  It  duty  of  Initial  or  connecting  carrier  on 
application  lo  Inform  shipper  as  to  circumstances  ot  loss  of  goods 
shipped;  Western  Sash,  etc.,  Co.  v.  Chicago,  etc.,  Ry.,  177  Mo.  65T, 
76  S.  W.  1003,  upholding  Mo.  Rev.  Stat.  1S80,  i  044,  making  railroad 
re<»lvlng  freight  for  shipment  to  point  outside  State  which  Is  not 
on  own  line  liable  for  Joss  or  injury,  whether  caused  by  lecelving 
or  connecting  line.  See  88  Am.  St.  Rep.  134,  note. 
189  D.  S.  318-323,  42  L.  762,  UNITED  STATES  v.  QABLINGER. 

SyL  2  (XII,  1023).    United  States  —  Dividing  day's  service. 

Approved  in  Northern  Trust  Co,  v.  Snyder.  118  Wis.  649,  90  Am. 
St.  Rep.  867,  89  N.  W.  470,  holding  sheriff  executing  several  com- 
mitments to  insane  asylum  not  entitled  to  four  days'  pay  where 
only  one  day  and  part  of  two  others  actually  occupied  In  service. 

Syl.  8  (XII,  1023).  Payments  to  government  employee  received 
without  protest. 

Approved  In  Chicago,  Milwaukee,  etc.,  Ry.  Co.  v.  dark,  178 
U.  S.  368,  44  L.  1107.  20  Sap.  Ct  930,  holding  where  railroad  con- 
tractor signed  paper  reciting  items  of  disputed  claims  and  ac- 
knowledged full  satisfaction  on  receipt  of  specified  amount,  he  Is 
barred  from  thereafter  suing  on  disputed  claims. 
169  D.  S.  323-330,  42  L.  764.  PAYNE  v.  R0BBET80N. 

SyL  1  (XII,  1023).  Homestead  by  marshal  entering  prior  ia 
proclamation. 

Approved  in  Winebrenner  v.  Pomey,  189  U.  8.  163,  28  Sup.  CL 
592.  47  lu  757,  holding  strip  referred  to  In  proclamation  of  Au- 
gust IS,  1893,  100  feet  In  width  around  and  Immediately 
within  outer  boundarleB  of  entire  tract  to  be  opened  to  settlement, 
ran  around  and  Immediately  within  outer  boundaries  ot  land  open 
to  settlement  and  not  around  boundaries  of  entire  tract  specified  lu 
Cherokee  cession;  Black  v.  Jackson,  177  U.  8.  365,  44  L.  807,  20  Sop. 
Ct.  654,  arguendo. 

DistJugulshed  In  Bockflnger  v.  Foster,  190  U.  8.  124,  125,  23  Sop. 
CL  839,  47  L.  9TS,  979,  holding  one  claiming  under  homestead  laws 
c&onot  sue  Oklahoma  town  site  trustees  to  divest  tbem  of  title  held 
by  tbem  under  act  of  May  14,  1890.  in  trust  for  town  site  occupants; 
Potter  V.  Hall,  180  U.  S.  296,  23  Sup.  Ct.  B47,  47  L.  819,  upholding 
decision  of  land  department  that  prior  entry  by  one  who  bad  re- 
turned and  taken  part  in  race  into  Oklahoma  did  not  disqualify  him. 
169  D.  S.  331-352,  42  L.  767,  UNITED  STATES  v.  EATON. 

SyL  4  (XII,  1024).    When  pay  of  acting  consul  begins. 

Approved  In  GUvey  v.  United  States,  182  U.  S.  604,  45  L.  1252, 
21  Sup.  Ct  894,  applying  rule  under  act  of  August  7,  1SS2,  pro- 
viding for  appointment  of  liupecton  of  steam  vessela. 
ToL  III  — SS 
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169  U.  S.  363-366.    Not  cited. 
168  D.  8.  866-398,  42  L.  780.  HOLDEN  t.  HARDT. 

37].  1  (XII,  1024).    Right  to  contract  limited  by  police  ptnrtx. 

Approved  In  Austin  v.  Tennessee,  179  U.  S.  349,  46  L.  228,  21 
Snp.  Ct  134,  upholding  Tenn  act  ol  1897,  prohibiting  Imports- 
tlon  or  sale  ol  cigarettes;  'WlIliamB  v.  Feara,  179  U.  8.  274,  ^  L. 
189.  21  Sop.  Ct  130,  upholding  Oa.  revenue  act  Impoe- 
Ing  tax  on  "  emigrant  agent,"  meaning  one  engaged  In  hlrlDg 
laborers  to  be  employed  oatelde  of  State;  Union  Pac.  R.  R.  Co.,  t. 
Rnef,  120  Fed.  110,  enjoining  labor  union  whose  members  are  on 
strike  from  preventing  employer  from  carrying  on  business  by  pre- 
venting others  trom  entering  or  remaining  In  his  serrlce,  by  assault- 
ing or  Intimidating  them  by  means  of  pickets  or  threats;  State  v. 
Cook,  107  Tenn.  502,  64  S.  W.  721,  upholding  act  1807,  punishing 
taking  of  promissory  note  for  patent  right  which  does  not  state  on 
Its  face  that  It  was  given  for  patent  right. 

Syl.  2  (Xlt,  1024).    Police  power  cannot  be  bartered. 

Approved  In  Wisconsin,  etc.,  R.  R.  Co.  v.  Jacobson,  179  D.  S.  297, 
46  L.  200,  21  Sup.  Ct  119,  upholding  Judgment  enforcing  trade 
connections  between  two  railroads. 

Sjl.  3  (XII,  1025).  Regulation  of  hours  of  miners  Is  police 
regulation. 

Approved  in  Consolidated  Cool  Co.  v.  Illinole,  185  U.  S.  207,  4S 
L.  875,  22  Sup.  Ct.  617,  uptioldlng  Illinois  act  providing  for  Inspec- 
tion of  mines  and  for  payment  of  Inspector's  fees  by  mineowners; 
Knoxvifle  Iron  Co.  v.  Harbison,  183  U.  S.  21,  46  L.  61,  22  Sup.  Ct 
4,  upholding  Tenn.  act  of  1899.  requiring  redemption  in  cash  of 
Ktore  orders  or  other  evidences  of  Indebtedness  Issued  by  employer 
Id  payment  of  wages  due  to  employees;  Bolln  v.  Nebraska,  176  U.  8. 
S6,  44  L.  3S3,  20  Sup.  Ct  288,  upholding  Nebraska  statute  per- 
mitting prosecutions  for  felony  by  information;  Central  of  Georgia 
Hy,  Co.  V.  Macon,  110  Fed.  871.  holding  where  railroad  has  law- 
fully acquired  posaesBlon  of  terminal  facilities  under  grant  from 
city  and  is  in  possession  under  claim  of  right,  and  council  passes 
ordinances  declaring  rights  of  company  forfeited,  railroad  1b  de- 
prived of  property  without  due  process;  People  v.  Lochner,  177  N.  Y. 
149. 151,  152,  104,  69  N.  E.  375,  330.  upholding  Laws  1807,  p.  4K.  re- 
strictlnE  hours  of  labor  In  bakeries:  The  Ten-Hour-Law  for  St  By. 
Contoratlons,  24  R.  I.  605.  54  Atl.  603,  upholding  Pub.  Laws.  chap. 
100-t,  regulating  hours  of  Ial)or  of  conductors,  grlpnien  and  motor- 
men  on  street  railways;  State  v.  Soplier.  25  Utah,  321,  71  Pac.  483,  93 
Am.  St.  Itep.  848,  upholding  statute  prohibiting  transaction  of  bust- 
Qpss  on  Sunday  and  exempting  therefrom  certain  business,  and 
uuder  It  barber  may  be  convicted;  Kllpatrick  v.  Grand  Trunk  Ry-. 
74  Vt.  301,  03  Am.  St.  Rep.  SOo.  52  Atl.  535,  upholding  Vt.  Stat  3SS6. 
3887.  declaring  that  no  railroad  shall  run  car  of  Its  own  without 
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steps  OB  Bide  of  ear,  but  tbat  same  etaall  be  on  end  or  Inside  of  car 
and  Imposing  fine  for  each  day's  violation  thereof;  Stste  v.  Buch- 
anan, 29  Wash.  608,  92  Am.  St  Rep.  934.  70  Pac.  S3,  nphotdlng 
act  1901,  prohibiting  emptofment  of  women  In  mechanical  or  mer- 
cantile establlsbmentB,  lanndrles.  hotels  or  restaurants,  more  tban 
tea  hoon  a.  day;  State  t.  KieutiberB,  114  Wis.  643,  547,  91  Am.  St. 
Rep.  944,  M7,  90  N.  W.  1103,  1105.  hoIdlDg  void  Laws  1S99,  chap. 
332,  punishing  discharge  of  employee  because  he  Is  member  of  labor 
organisation.    See  78  Am.  St.  Rep.  245,  note. 

blBtmgnlshed  In  Atkln  t.  SaiisHS.  191  U.  8.  218,  48  L.  150.  up- 
holding Kan.  act  1901,  making  It  an  offense  for  contractor  for  pub- 
lic work  to  permit  or  require  employee  to  perform  labor  on  that 
work  more  than  eight  hours  a  day;  Greenwich  Ins.  Co.  v.  Carroll, 
125  Fed.  128.  holding  void  Iowa  Code.  |  1T54,  making  It  unlawful 
for  two  or  more  insurance  companies  doing  business  in  State  to 
enter  into  agreement  as  to  amonnt  of  commlBslona  allowed  to 
agents,  or  as  to  manner  of  transacting  business  In  State;  In  re 
Morgan,  26  Colo.  433.  435,  437,  77  Am.  St.  Rep.  287,  288,  291.  58 
Pac.  1079,  holding  void  Sees.  Laws  1889,  p.  232,  regulating  hours 
of  employment  In  mines  and  smelters;  Ballard  v.  Oil  Co..  81  Hiss. 
561.  95  Am.  St  Rep.  481.  34  So.  550.  holding  void  act  of  1898,  pro- 
viding that  employees  shall  have  same  rights  and  remedies  as  others 
for  Injuries  suffered  from  act  or  omission  of  master  or  servants 
as  are  allowed  to  others;  People  v.  Orange  Co.  Road  Cons.  Co..  175 
N.  T.  88,  ff7  N.  E.  130,  holding  Fen.  Code,  I  3S4b.  sabd.  1,  prohibit- 
ing any  person  or  corporation  contracting  with  State  or  mnniclpallty 
from  requiring  more  than  eight  hours'  work  for  day's  labor,  void 
and  not  within  police  power  as  having  no  relation  to  public  health. 

Syl,  4  (XII.  1025).  State  Interference  where  contractors  on  nn- 
r>qdal  footing. 

Approved  In  Mallett  v.  North  Carolina,  181  U.  8.  509.  45  L.  1020, 
21  Sup.  Ct  734.' upholding  North  Carolina  statute  allowing  appeal 
to  State  In  criminal  case  from.  Superior  Court  of  eastern,  but  not 
from  western  district  of  State;  Maxwell  v,  Dow.  176  U,  S.  584, 
5S7.  003.  44  L.  588.  605.  20  Sup.  Ct.  450,  upholding  prosecution  for 
robbery  by  Information  and  trial  by  Jury  of  eight  under  Utnh 
statute;  Moss  v.  Whltzel.  108  Fed.  582,  holding  fact  of  asseBSUient 
by  comptroller  upon  national  bonk  stockholders  does  not  conclude 
such  stockholders  as  to  validity  of  debts  to  pay  which  the  sbbcbs- 
ment  Is  made;  Scbaezlein  v.  Cabanlss.  135  Cal.  4(58.  87  Am.  St.  Rep. 
12.3.  87  Pac.  75C,  holding  void  act  1889.  providing  that  where  work 
is  carrie<l  on  which  generates  or  produces  Injurious  gases  or  dust 
nnd  labor  commissioner  determines  that  mechanical  contrivance  can 
obvlnte  inhalation  of  such  gases  or  dust  he  shall  direct  that  such 
i-uiitrlvunce  be  provided. 

l)i^tlll^ulshed  In  In  re  Morgan.  20  Colo.  4-10.  441.  58  Pac.  lOSO, 
IiitIiIIii;:  void  Scss.  Laws  1SVJ,  p.  '2'62.  regulating  hours  of  labor  In 
iiiiiicii;ruuud  mines  and  smelters. 
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87I.  S  (XII,  1025).    Police  power  based  cm  reB*oiiab)e  discretion. 

ApproTed  in  Parks  t.  State.  109  Ind.  217.  21B,  220,  ZZl,  225,  M 
N.  E.  865,  867,  upbcddlng  Bams'  Bev.  Stat  1901,  ||  T318-7332e, 
making  It  nnlawfol  to  practice  medicine  witbout  license;  St.  IjouIs, 
etc.,  IC7.  T.  Smith,  20  Tex.  CIt.  480,  W  S.  W.  631,  bolding  Tex.  Uve 
stock  law  and  proper  regnlatlons  tb«r«ander  of  State  live  stock 
sanitary  conimlBslan  are  not  Tlolatlve  of  Interstate  commerce  daoie 
of  Constitution. 

{Sll,  1024).    HlscellaneoDS.  .  s 

Cited  Id  State  t.  Moore,  2  Pennew.  (Del.),  321,  46  Atl.  67S.  op- 
boldlng  prosecution  hj  Information;  Satton  t.  Hancock,  US  Ga. 
443.  45  S.  E.  507.  upholding  Civil  Code,  I  3283,  making  probate  Id 
common  form  concluslre  upon  all  parties  In  IntMest,  except  mlsora, 
after  expiration  of  scTen  years  from  time  of  Buch  probate;  Tyler 
V.  Conrt  of  Beglstration,  170  Mass.  74,  65  N.  E.  813,  aptaoldlng 
Stat.  1898,  chap.  562,  relating  to  registration  and  conilrmaUon  of 
land  titles;  dissenting  opinion  in  De  Lima  v.  Bldwell,  1S2  U.  S. 
216,  45  L.  1063,  21  Sup.  Gt.  760,  majority  holding  with  ratlficatloii 
of  treaty  of  peace  between  Spain  and  United  States,  Porto  lUco 
ceased  to  be  "  foreign  country "  within  mcflnlng  of  tariff  laws; 
dissenting  opinion  in  Beodryx  t.  Perkins,  114  Fed.  824,  majority 
holding  bill  to  vacate  prior  decree  for  fraud  will  not  sustain  decree 
granting  such  relief  on  ground  of  mistake  of  fact,  though  such 
mistake  related  to  state  of  pleadings  at  time  of  bearing,  and  was 
shared  by  court,  and  prevented  determination  of  cause  on  merits; 
Republican  Iron  Co.  v.  State.  160  Ind.  384,  66  N.  E.  lOOtf,  argoenda 

169  D.  S.  398-415,  42  L.  793,  SMITHSONIAN  INSTITOTION  v. 
MEECH. 

Syl.  2  (XII,  1026).    When  resulting  trust  arises. 

Approved  in  In  re  Davis,  112  Fed.  132.  holding  where  purchaser, 
who  pays  consideration  for  property,  causes  it  to  be  conveyed  to 
another,  with  Intention  that  It  shall  be  held  in  tmet  for  benefit 
of  third  persons,  which  intended  trust  falls  because  not  declared 
In  conformity  with  Statute  of  Frauds,  trust  results  in  favor  of 
purchaser. 

DlstlDgulsbed  m  In  re  Peabody,  118  Fed.  270,  balding  where  pur- 
chafer  Intending  to  devote  purchased  property  for  benefit  of  grand- 
children took  deed  In  name  of  daughter  (mother  of  grandchildren), 
trust  resulted  la  her  favor. 

SyL  3  (XII,  1026).     Purchase  In  wife's  name  as  advancement. 

Approved  in  In  re  Davis,  112  Fed.  131,  holding  where  purchaaer 
causes  title  to  be  conveyed  to  anotber  with  intention  that  same 
shall  be  held  In  trust  for  benefit  of  third  persons,  which  intended 
trust  does  not  conform  to  Statute  of  Frauds,  trusts  results  In  favor 
of  purchaser. 
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87L  4  (Xn,  102Q.    BenltlDg  trost  between  hoBband  and  wife. 

Approved  Id  In  re  Davis,  112  Fed.  133,  holding  where  purcbaAer 
canaea  tlQe  to  be  conveyed  to  another  with  intention  that  It  ahali 
be  hdd  In  trnat  for  third  person,  which  Intended  tmat  falla  be- 
canse  of  Statute  of  Franda,  trust  reanlta  In  favor  of  pnrchaser- 
169  U.  &  410-121,  42  L.  801,  BBOWN  v.  MABION  NAT.  BANK. 

S7L  2  (XII,  1026).    Intereat  Included  In  renewal  note— nsary. 

Approved  In  Baseltlne  v.  Central  Nat  Bank  (No.  1).  183  U.  & 
135,  46  U  119,  22  Sup.  Ct  52,  holding  In  action  on  note  given  to 
national  bank,  maker  cannot  set  off  usurious  Interest  paid  In  c&sh 
upon  renewal  of  such  note  and  others  of  which  It  was  a  conaoll- 
datlon,  affirming  156  Mo.  74,  fi6  S.  W.  897,  holding  one  who  has 
paid  naurlouB  Interest  on  note  to  national  bank  cannot  maintain 
■alt  to  recover  twice  amoant  of  asnrlous  Interest  paid,  unless  he 
has  paid  or  ofFers  to  paj  principal  of  note;  Dalngerfleld  National 
Bank  v.  Bagland,  181  U.  S.  46,  45  L.  739,  21  Sup.  Ct.  liST,  holding 
If  obligee  actually  pays  usurious  Interest  as  such,  nsnrloua  transac- 
tion occurs  then,  and  he  must  sue  within  two  years;  Second  Nat. 
Bank  V.  ritzpatrlck,  Ul  Kj.  232,  63  S.  W.  460,  holding  Judgment 
against  national  bank  for  twice  amount  of  Interest  paid  aa  penalty 
for  nsDiy  beara  Intereat  from  date  of  flUng  petition  to  recover 
penalty:  Citizens'  Nat  Bank  v.  Forman,  111  Ky.  212,  83  S.  W.  456, 
holding  debtor's  right  of  action  to  recover  twice  amount  of  usurious 
interest  paid  national  bank  doea  not  accrue  when  note  Is  dis- 
counted; Cltlsens'  Nat  Bank  v.  Donoell,  172  Mo.  412,  418,  72  S.  W. 
932,  holding  forfeiture  of  Interest  by  national  bank  not  avoided  by 
giving  separate  renewal  note  in  which  is  Included  usurious  in- 
terest, or  by  applying  usurious  Interest  to  principal;  Bank  v.  Hasel- 
Une,  155  Mo.  64.  56  8.  W.  1017,  holding  under  U.  8.  Rev.  Stat, 
I  5198,  In  suit  by  national  bank  on  note,  usurious  Interest  paid 
cannot  be  set  off.    See  85  Am.  St  Rep.  539,  note. 

Dlstlngoisbed  In  Lonlsvllle  Trust  Co.  v.  Kentucky  Nat  Bank,  102 
Fed-  446.  447,  holding  where  on  settlement  between  national  bank 
and  debtor  payment  waa  made  and  new  note  given  for  balance, 
limitations  on  action  under  Rev.  Stat.,  i  5198,  to  recover  peaaltr 
for  usury  commenced  to  run  on  date  of  new  note;  dissenting  opin- 
ion In  Citizens'  Nat  Bank  v.  Forman,  111  Ky.  223,  S3  S.  W.  758, 
majority  holding  debtor's  right  of  action  to  recover  twice  amount 
of  usurious  interest  paid  national  bank  does  not  accrue  when  note 
Is  discounted. 

169  U.  S.  421-432,  42  L.  803,  SAVINGS',  ETC.,  80C.  v.  MULT- 
NOMAH CO. 

Syl.  1  (XII,  1026).  Taxation  of  mortgagee  and  mortgagor's  In- 
terest separately. 

Approved  in  Rosa  v.  PorUand.  42  Or.  138,  70  Fac.  875.  following 
rule:  State  v.  Smith,  158  Ind.  551.  552.  5TT,  63  N.  It.  25,  28;  64  N.  E. 
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'9,  upholding  set  1899,  euthorlzlDg,  for  tax  pnrpoBes,  dedactfon 
of  mortgage  Indebteiliiese,  not  exceeding  |T00,  from  asaeeeed  valua- 
tion of  real  estate:  Baltimore  v.  Safe  Deposit,  etc.,  Co.,  97  Md.  662, 
S9  All.  317,  apboldlng  act  1902,  cbap.  480,  taxing  personal  properly 
beld  In  trust  as  property  of  trae  owner  In  county  where  owner 

SyL  2  (Xll,  1020).    Tax  on  mortgages  held  by  nonresidents. 
Approved  In  Blackstone  v.  Miller,  188  D.  S.  206.  23  Sup.  Ct.  279. 

47  L.  44S,  holding  where  Illinois  citizen  malies  deposit  In  New  York 
which  remaina  there  fonrteen  months.  It  la  taxable  In  New  York, 
though  whole  succession  bad  been  taxed  In  Illinois,  Including  this 
deposit;  Eldman  v.  Martinez.  184  D.  S.  582,  48  L.  701.  22  Sup.  Ct 
517,  holding  Inheritance  tax  under  war  revenne  law  of  1898  does 
not  apply  to  Intangible  personalty  In  this  country  of  nonresident 
alien,  whose  property  passed  to  nonresident  alien  son,  partly  by 
will  and  partly  hy  foreign  Intestate  laws;  Bristol  t.  Washington 
County,  177  U.  S.  144,  44  L.  707,  20  Sup.  Ct.  590.  holding  amount 
of  tax  on  mortgages  held  by  nonresident  la  claim  against  property 
of  person  taxed,  whieb  Is  debt  that  may  be  proved  against  his 
estate  In  State  where  loans  are  contracted;  Western  Assur.  Co.  \. 
Halllday.  120  Fed.  259.  260,  holding  municipal  bonds  deposited  with 
State  superintendent  of  Insurance  by  foreign  Insurance  company  for 
protection  of  Ohio  policy -holders  aa  required  by  statute  are  taxable 
by  auditor  of  county  where  beld,  when  not  returned  either  by  com- 
pany or  superintendent  of  insurance;  State  v.  Smith,  153  Ind.  531, 
63  N.  E.  23,  upholding  act  1899  authorizing,  for  tax  purposes, 
deduction  of  mortgage  Indebtedness,  not  exceeding  3700,  from 
assessed  valuation  of  real  estate;  Corry  v.  Baltimore  City,  96  Md. 
322,  53  AU.  913.  upholding  under  Code,  art.  81.  i  141  et  aeq.. 
taxing  shares  of  stock  In  corporations  created  In  State  when  owued 
by  nonresident  In  cosnty  where  principal  office  of  corporation  la 
Situated;  Allen  v.  Nat.  State  Bank.  92  Md.  513.  514,  515,  516.  517, 

48  AtL  79,  80,  81,  holding  act  1890,  chap.  120,  providing  that  aU 
mortgagees  or  assignees  holding  mortgages  of  record  in  State  shall 
pay  certain  tax  Includes  nonresident  mortgagees;  De  Kum  v.  Mult- 
nomah Co.,  38  Or.  250,  63  Pac.  497,  holding  under  mortgage  Ux  law 
of  18S2,  lien  on  tax  on  mortgagee's  interest  in  premises  Is  not  dis- 
charged by  satisfaction  of  mortgage. 

Distinguished  in  Board  of  Council  v.  Fidelity  Trust,  etc..  Co.,  HI 
Ky.  674,  64  S.  W.  472.  holding  In  absence  of  statute  mort^Bge  on 
Kentucky  realty  and  bonds  secured  thereby,  beld  by  nonresident, 
not  taxable  in  Kentucky,  though  trustee  named  In  mortgage  resides 
In  Kentucky. 

iTiU,  1026).    Miscellaneous. 

Cited  in  Talbot  v.  First  Nat  Bank  of  Sioux  City,  185  V.  S.  181. 
46  L.  802,  22  Sup.  CL  816,  to  point  that  Interest  greater  tban  legal 
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Interest  may  be  charged  but  may  be  rcllngulshed,  and  recovei?  hod 

of  legal  Interest 

169  D.  S.  432-465,  42  L.  807,  CENTRAL  NAT.  BANK  v,  aTEVETSS. 

Sfl-  2  (XII,  1027).  Supreme  Court  determines  wlietber  credit 
given  Federal  Judgment 

Approved  In  Anglo- Am  ericas  Provision  Co.  v.  Davis  Provision 
Co.,  106  Fed.  537,  upholding  Federal  Jurisdiction  vbere  effect  ot 
State  statute  limiting  right  of  foreign  corporations  to  sue  In  its 
courts  Is  to  deprive  corporation  of  another  State  of  equitable  rlgtit 
to  set  off  Judgment  rendered  against  It. 

Distinguished  in  Huntington  v.  Laldley,  176  U.  S.  678.  44  L.  635. 
20  Sup.  Ct.  530,  holding  dismissal  of  snit  by  Circuit  Court  for  want 
Of  Jurisdiction  not  Justified  on  ground  that  matter  was  res  adjudl- 
caCa,  or  vas  nnder  control  of  State  court,  as  these  matters  affect 

Syl.  3  <XU,  1027).  Relitigation  in  State  court  after  Federal 
decree. 

Approved  In  James  v.  Central  Trust  Co.,  88  Fed.  494,  holding 
Circuit  Court  may,  where  It  has  foreclosed  railroad  mortgage,  and 
has  sold  property  thereunder,  enjoin  stockholder  from  maintaining 
suit  tn  State  court  against  company  to  place  road  in  hands  of 
receiver. 

Syl.  4  (XII,  1027).    State  Injunction  against  Federal  proceedings. 

Approved  In  Farmers'  Loan,  etc..  Go.  v.  Lake  St.  R.  R.  Co.,  177 
U.  S.  til,  44  L.  871.  20  Sup.  Ct  668,  holding  Sling  of  bill  for  fore- 
closure of  mortgage  In  Federal  court,  and  Issuance  of  subpa-na  In 
suit,  give  Jurisdiction  as  against  action  subsequently  commenced  in 
State  court  by  summons  served  before  service  of  Federal  subpixna; 
Evans  v.  Gorman,  115  Fed.  402,  holding  Federal  court  cannot  enjoin 
sale  of  estate  lands  ordered  by  Arkansas  Probate  Court  to  pay 
Judgments  against  estate,  though  Injunction  suit  Is  ancillary  to  suit 
to  set  aside  such  Judgments  for  fraud,  commenced  after  sale 
ordered;  Hendryi  v.  Perkins,  114  Fed.  807,  holding  decree  vacating 
prior  decree  for  fraud  In  original  bill,  and  restoring  parties  to 
former  situation  tn  cause.  Is  final  and  appealable;  Phelps  v.  Mutual 
Reserve,  etc..  Assn.,  112  Fed.  485,  holding  Federal  court  cannot 
enjoin  receiver  appointed  by  State  court  of  concurrent  Jurisdiction 
from  acting  under  his  appointment,  where  no  priority  of  Jurisdiction 
is  claimed,  on  ground  that  State  court  had  no  Jurisdiction  to  make 
appointment;  United  States  v.  Blaenbels,  112  Fed.  ISD,  holding 
where  condemnation  suit  commenced  by  government  In  Federal 
court,  but  process  not  served  until  after  service  of  summons  on 
defendant  In  State,  action  brought  by  third  person  in  land  sought 
to  be  condemned.  Federal  court  after  condemnation  properly  gave 
effect  to  State  Judgment  In  distribution  of  award;  Oliver  v.  Parlin 
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ft  Orendorff  Go.,  lOS  Fed.  27B,  holdlag  where  In  equity  aolt  In  Fed- 
eral court  to  csncel  trait  deed  for  fraud  grantor  and  grantee  In 
Bucb  deed  were  made  defeudanta,  and  grantee  answered,  and  after 
cause  set  down  lor  beartog  owner  of  trost  deed  commenced  fore- 
ctosnre  In  State  court  and  sequestered  property.  Federal  court  bad 
no  such  priority  of  Jurisdiction  as  to  warrant  injunction  against 
State  proceedings;  Scbaberg  v.  UcDonald,  GO  Nebr.  501,  83  N.  W. 
789,  refusing  to  enjoin  enlt  for  assessment  ordered  by  comptroller 
by  receiver  of  Insolvent  l>anlf,  wbere  Federal  court  had  JurisdlcUoo 
over  receiver  and  questions  growing  out  of  admlnlBtration  of  bank's 

DiBtlngulsbed  In  National  Surety  Co.  v.  State  Bank,  120  Fed.  600, 
bolding  Federal  court  may  enjoin  plaintiff  in  an  unconscionable 
Judgment  of  State  court  from  using  it  to  extort  money  from  de- 
fendant wbo  In  equity  and  good  conscience  ougbt  not  to  pay  It. 
168  U.  S.  466-650,  42  L.  819,  SMYTH  t.  AMES. 

Syl.  1  (XII,  1027).    Federal  equity  — State  llmttatlonB. 

Approved  in  CotUng  v.  Godard,  183  U.  S.  113,  46  L.  110,  22  Sup. 
Ct.  44,  bolding  salt  by  stoci: holders  against  corporation  and  Its 
officers  and  attorney-general  to  restrain  enforcement  of  a  statute 
is  not  collusive  merely  because  corporate  officers  agree  wltb  stoct- 
boldera  as  to  invalidity  of  statute;  Black  v.  Jackson.  177  U.  S.  363, 
44  L.  807,  20  Sup.  Ct.  653,  holding  Olilahoma  court  cannot  grant 
mandatory  Injunction  to  estalillsh  possession  of  homestead,  wbere 
no  special  grounds  of  equitable  relief  sbown  and  forcible  detainer 
lies,  and  jury  trial  Is  not  waived;  Cmlckshank  v.  Bidwell,  1T6  V. 
S.  81,  44  L,  381,  20  Sup.  Cl  283,  refusing  to  enjoin  customs  col- 
lector from  enforcing  act  of  March  2.  ISOT,  to  prevent  Importation 
of  Impure  and  unwholesome  leas,  on  ground  of  unconstitutionality 
of  act;  Twin  City  Power  Co.  v.  Barrett,  126  Fed.  307,  holding  where 
complainant  secured  options  on  lands  to  develop  water  company 
and  transferred  same  to  others  nnder  contract  by  wblcb  tbey  were 
to  organize  corporation  and  pay  complainant  in  t>ondB  or  return 
options,  be  could,  a  abort  time  prior  to  expiration  of  options,  sue 
for  appointment  of  receiver  to  complete  purchase,  affirming  Barrett 
V.  Twin  City  Power  Co.,  118  Fed.  8G5;  Jones  v.  Mutual  Fidelity  Co., 
123  Fed.  G1&.  upholding  Federal  Jurisdiction  to  appoint  receiver  for 
Insolvent  corporation  under  19  Lawa  Del.,  chap.  181,  at  suit  of  un- 
secured creditors  who  have  not  reduced  claims  to  Judgment;  Dela- 
ware, etc.,  R.  B.  Co.  V.  Prank,  110  Fed.  605,  holding  equity  court 
faoB  Jurisdiction  to  enjoin  wrongful  acts  by  defendants  where  com- 
plainant's legal  remedy  Involves  numerous  actions  against  Irre- 
sponsible defendants  to  recover  amall  snma.  In  which  damages 
would  not  be  clearly  susceptible  of  proof,  and  which  if  successful 
would  not  result  In  practical  benefit  to  complainant:  Southern  Pine 
Co.  V.  Hall.  105  Fed.  80.  upholiltng  Federal  couit's  equitable  Jui-is- 
dictlon  over  suit  to  quiet  title,  though  complainant  la  not  in  poiuiek- 
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slon,  where  sncta  mlt  U  authorized  b7  State  atatnte  and  It  appears 
from  record  tbat  defendant  la  not  In  posKsslon;  Minneapolis  Brew- 
ing Co.  T.  M'OIUlvray,  IM  Fed.  270,  npholdlns  Federal  Jurisdiction 
over  salt  to  enjoin  State  officers  from  enforcing  Daltots  statute 
imposing  license  on  Itguor  dealers  by  seising  goods  for  nonpayment 
of  license,  on  groond  of  Invalidity  of  statute  under  Federal  Gon- 
stltntlon;  United  States  Life  Ins.  Co.  t.  Calrie,  98  Fed.  764,  7«>. 
upholding  Federal  equity  Jurisdiction  over  suit  for  cancellation  of 
Insurance  policy  after  death  of  Insured,  notwithstanding  commence- 
ment of  action  on  policy  by  defendant  In  State  court,  where  hill 
alleged  facts  showing  dellTery  ia  policy  procured  by  fraud.  See 
tss  A.m.  8t  Bep.  918,  note. 

Efl.  2  (XII,  1027).    Federal  eqnlty  Jurisdiction. 

Approred  In  Hauler  t-  Kansas  City  South.  Rjf.  Co.,  187  U.  8. 
619,  23  Sup.  Ct.  215,  47  L.  335,  holding  Arkansas  railroad  commis- 
sion cannot  regulate  rates  od  goods  shipped  from  one  point  In  State 
to  another,  where  route  la  for  considerable  distance  In  Indian 
Territory;  Detroit  v.  Detroit  Citizens'  Street  B.  B.  Co.,  184  TJ.  S. 
3N0,  4fi  L.  COG,  22  Sup.  Gt.  415,  upholding  equity  Jurisdiction  over 
suit  to  restrain  city  from  enforcing  ordinances  reducing  rates  of 
fare  on  ground  that  they  Impaired  obligation  of  contracts  entered 
Into  between  city  and  various  predecessors  of  complainant;  National 
Surety  Co.  v.  State  Bank,  120  Fed.  1102,  holding  Nebr.  Code, 
II  602-611,  authorizing  original  snlt  In  court  In  which  unconscion- 
able Judgment  was  rendered,  to  enjoin  Its  collection,  does  not  Im- 
pair Federal  Jurisdiction  to  grant  appropriate  relief  for  like  cause 
where  citizenship  and  amount  In  controversy  give  Juriedictton; 
United  States  v.  Southern  Pac.  R.  B.  Co.,  IIT  Fed.  654.  upholding 
equity  Jurisdiction  over  suit  by  United  States  to  set  aside  patents 
erroneously  Issued  to  railroad  under  grant,  to  test  bona  fides  of 
purchasers  and  to  establish  their  rigbts  tn  any  lands  so  patented 
and  to  require  accounting  from  railroad  as  to  lands  Involved  which 
It  has  sold;  Los  Angeles  City  Water  Co.  v.  City  of  Los  Angeles,  103 
Fed.  T16,  upholding  Federal  Jurisdiction  of  suit  by  water  company 
to  enjoin  enforcement  of  municipal  ordinance  fixing  water  rates,  ou 
ground  tbat  It  Impairs  contract  obligations  though  contract,  as 
set  out  in  bill,  expired  by  Its  terms  prior  to  paeaage  of  ordinance, 
where  it  Is  alleged  to  be  atiU  In  force;  Kimball  v.  City  of  Cedar 
Baplds,  90  Fed.  132,  upholding  Federal  Jurisdiction  over  suit  by 
stockholder  In  water-works  company  to  restrain  city  from  enforcing 
water  rates,  on  ground  (hat  they  are  so  low  aa  to  deprive  stock  of 
earning  ability;  Western  Union  TeL  Co.  v.  Myatt,  98  Fed.  353,  8S7, 
upholding  Federal  equity  Jurisdiction  to  enjoin  Kansas  court  of 
vlaltatiou  from  enforcing  rate  schedule;  Urcot  Hive  Lsdies  of  Mac- 
cabees V.  Supreme  Hive,  129  Mich.  334.  88  N.  W.  880.  upholding 
right  to  Injunction  by  fnuemni  society  ngninst  like  society,  alleging 
authority   to  extend  to  other  States  and  ownership  In  ritualistic 
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book.  aDd  its  right  to  nae  sach  book  tn  other  States,  and  mere 
license  to  defendant  to  use  It  and  alleging  'defendant's  claim  to 
exclusive  right  to  ose  ft,  aod  threatens  to  prevent  complaloaQt 
from  uslDg  It  by  repeated  suits;  Cit^  of  Albert  Lea  t.  Nielsen.  83 
Minn.  2!il,  SS  N.  W.  84.  npbolding  Jnriadlctlon  of  suit  to  establish 
plalntllTs  right  to  maintain  existing  dam,  and  to  restrain  deCend- 
aats  from  Interfering  with  dam,  and  from  prosecuting  snlta 
brought  by  them  Individually  against  plaintiff  for  damages  canaed 
by  said  dam;  Barton  Nat  Bank  v.  Atkins,  72  Vt.  41.  47  Atl.  179, 
upholding  equity  Jurisdiction  over  suit  by  creditors  to  enforce 
stockholder's  liability. 

Syl.  3  tXII,  1027).    Suit  against  officers  as  suit  against  State. 

Approved  In  Prout  v.  Starr,  188  D.  S.  542,  23  Sup.  Ct  400,  47  L. 
S87,  reaffirming  rule;  Spring  Valley  Water-Works  v.  San  Francisco. 
124  Fed.  a02,  holding  In  salt  against  municipality  and  Its  officers 
to  enjoin  enforcement  of  water  rate  ordinance  defendants  r^re- 
sent  taxpayers  who  are  bound  by  the  proceedings;  Starr  v.  Chicago, 
etc.,  By.  Co.,  110  Fed.  8.  holding  where  Federal  court  In  suit  by 
railroad  stockholders  restrained  company  from  putting  in  force 
State  rate  schedule,  and  enjoined  State  officers  from  oiforclng  such 
statute.  It  may-  enjoin  State  suit  by  attorney  In  name  of  State  to 
recover  penalty  for  failure  of  railroad  to  enforce  rates;  Haverhill 
Oas-Llgbt  Co.  V.  Barker,  lOS  Fed.  695,  holding  suit  by  gaa  com- 
pany against  State  gas  commission  and  attorney-general  who  Is 
charged  by  statute  with  duty  of  enforcing  orders  of  commission, 
to  enjoin  threatened  proceedings  to  enforce  such  an  order,  Is  not 
suit  against  State;  Bickman  v.  Missouri,  etc,  By.  Co.,  97  Fed. 
120.  holding  suit  by  State  railroad  commissioners  against  railroad 
to  enforce  obedience  to  rate  schedale  adopted  by  commission  is 
removal  to  Federal  court 

Distinguished  In  Smith  v.  Beeves,  178  U.  S.  442,  443,  444,  44  L. 
1144.  1143,  20  Sup.  Ct.  921,  holding  suit  against  Callfomla  SUte 
treasurer  for  recovery  of  taxes  paid  to  him  Is  suit  against  State; 
XJoulter  V.  Weir,  127  Fed.  905,  holding  under  Et^ntucky  statute  pro- 
viding for  taxation  of  Intangible  property  of  certain  corporations 
and  making  part  payable  directly  Into  State  treasury  and  rest  made 
apportlonable  to  certain  counties,  suit  against  State  auditor  to 
restrain  collection  of  tax  Is  not  maintainable  in  Federal  court  as 
to  part  due  State;  Union  Trust  Co.  v.  Steams,  119  Fed,  794,  holding 
suit  against  attorney -general  to  enjoin  institution  of  criminal  prose- 
cotlou  Id  name  of  State  under  State  st&tute.  by  which  tbey  are 
charged  with  no  special  duty,  is  suit  against  State;  dissenting 
opinion  In  South  Dakota  v.  North  Carolina.  192  U.  S.  331,  24  Sup. 
Ct  282,  48  L.  46a,  majority  upholding  Supreme  Court's  original 
Jurisdiction  over  suit  by  one  State  as  donee  of  holders  of  bonds 
issued  by  another  State  and  secured  by  railroad  stock  belonging 
to  such  State  to  compel  payment  of  bonds  and  subject  stock  to 
satlaf action  of  debt. 


IzcJbyCoOgIC 


881  Smjth  T.  Amea.  16&  V.  8.  466-550 

SjL  S  (XII,  1028).  Corporation  U  penoD  wttttlu  Fonrteeatb 
Amendment 

Approved  In  Central  of  Georgia  By.  Co.  T.  Macon,  110  Fed.  871, 
boldtog  trbere  railroad  has  lawfully  acquired  poasesslon  of  terminal 
facilitlea  under  grant  from  city,  and  is  in  posaesslon,  tt  la  deprived 
of  property  wltbont  dne  process  by  ordinance  declaring  Its  rtgbts 
forfeited  and  directing  mayor  to  take  possession;  Street  v.  Varaey, 
etc..  Co.,  160  Ind.  345.  66  N.  B.  898,  boidtng  void  minlmnm  wage 
law  of  1901.  fixing  minimum  wage  to  be  paid  uns killed  laborers 
employed  upon  public  work  of  State,  counties  or  cities;  Pinney  t. 
Provident  Loan,  etc.,  Co.,  lOfl  Wis.  402,  S2  N.  W.  310,  holding  void 
Stat.  1S08,  I  li75b,  providing  that  until  domestic  corporation  has 
filed  wltb  register  of  deeds  of  county  where  its  principal  office  is 
located  a  list  of  officers  upon  whom  service  Is  to  be  made,  process 
may  be  served  on  register  of  deeds. 

Syi.  6  (XII,  1028).  Due  process  —  Bates  rendering  property 
valueless. 

Approved  In  Wallace  v.  Arkansas  Cent  B.  B.  Co.,  118  Fed.  424, 
restraining  railroad  cqmmlsslon  from  enforcing  rates  alleged  to 
amount  to  taking  of  property  without  due  process  by  reducing  earn- 
ings below  amount  required  to  pay  operating  expenses,  taxes  and 
fixed  charges,  and  cause  Is  submitted  on  demurrer  to  otber  parts 
of  bill;  San  Diego  Land,  etc.,  Co.  v.  Jasper,  110  Fed.  714,  upholding 
act  Cat.  March  2,  18S5,  empowering  supervisors  to  fix  water  rates 
based  on  reasonable  value  of  plant;  Abern  v.  Newton  &  B.  St  By. 
Co.,  105  Fed.  703.  refusing  preliminary  Injuuction  to  restrain  en- 
forcement of  statute  regulating  street-car  tares  at  suit  of  stock- 
holder, notwithstanding  doubt  as  to  validity  of  act.  wbere  irrepar- 
able Injury  not  shown;  Trammetl  v.  Denamore,  102  Fed.  799,  up- 
holding Georgia  constitutional  provision  requiring  legislature  to 
liasa  laws  regulating  railroad  rates  and  railroad  commission's  rates; 
Chicago  Union  TracUon  Co.  v.  Chicago,  199  111.  642,  65  N.  E.  492. 
determining  reasonableness  of  street-car  fares  fixed  by  ordinance; 
State  V.  Minneapolis,  etc.,  R.  R.,  80  Minn.  201,  205.  83  N.  W.  65. 
00,  applying  rule  where  rates  fixed  on  carload  lota  of  coal;  State  v. 
Earle.  6G  8.  C.  203,  44  S.  E.  784,  holding  party  affected  by  ordin- 
ance Is  entitled  to  show  hy  testimony  that  It  Is  so  unreasonable  in 
its  operation  as  to  amount  to  confiscation  of  property. 

Dlstiuguisbed  in  Louisville  ft  N,  B.  R.  Co.  v.  Kentucky,  183  U. 
S.  511.  40  L.  303.  22  Sup.  Ct  00,  upholding  Ey.  Const,  |  218,  and 
Gen.  Stats.  1894.  i  820,  prohibiting  railroads  from  cbarglng  more 
for  short  than  for  long  haul. 

Syl.  I  (XII,  1029).  Whether  rates  deprive  property  is  Judicial 
finest  I  on. 

Approved  in  Trammell  v.  Densmore.  102  Fed.  800,  reaffirming 
rule:  Chicago,  Milwaukee,  etc..  By.  v.  Tompkins.  176  U.  8.  173,  173, 
44  L.  420,  423.  20  Sup.  Ct.  338.  holding  court  ahould  refer  testimony 
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In  suit  to  ceBtraln  enforcement  of  railroad  commisslon'B  rate 
Bcbedule.  to  competent  master  to  find  facta  relating  to  teaaonable- 
ness  of  rates;  LonisTlIle,  eta,  R.  R.  Co.  v.  M'Ghord.  103  Fed.  220; 
221,  boldlng  Totd  Ky.  act  of  March  10,  1000,  providing  tbat  railroad 
commission  on  complaint  tbat  anj  railroad  Is  charging  extortionate 
rates  ma;  after  bearing  on  dne  notice  fix  rates  whlcli  sncb  compan; 
shall  charge  for  like  eerrlces;  Kimball  t.  City  of  Cedar  Rapids,  W 
Fed.  132,  upholding  Federal  Jurisdiction  over  snlt  by  stockholder  tn 
water  company  to  restrain  city  from  enforcing  water  rates,  on  ground 
that  they  are  so  low  as  to  deprive  company  ot  property,  though  U 
corporation  sued  Jurisdiction  would  not  exist;  Western  Union  Tei. 
Co.  V.  Myatt,  98  Fed.  S42,  358,  upholding  Federal  equity  JurlsdlcUon 
to  enjoin  Kansas  court  of  visitation  from  enforcing  rate  schedule; 
Matthews  T.  Board  of  Corporation  Comra.,  97  Fed.  4M,  uphold- 
ing JurlBdictloQ  to  determine  reasonableness  of  rates  established  by 
North  Carolina  coriwratlon  commission;  State  t.  Johnson,  61  Kan. 
848,  60  Pac.  1083,  holding  void  Laws  1S98,  chap.  2S,  creaUng  coorti 
of  visitation;  Carson  v.  Brocliton,  175  Mass.  245,  56  N.  E.  2,  np- 
holding  Stat.  1892,  chap.  215,  [trovldlng  that  any  town  except  cer- 
tain class  may  establish  rate  for  use  of  sewen,  to  be  paid  by  users 
thereof,  and  city  ordinance  thereunder  fixing  charges  for  "  metered  " 
and  "  unmetered  "  water  service  In  connection  with  sewer;  Janvrin, 
Petitioner,  174  Mass.  517,  G5  N.  B.  382,  upholding  act  189S,  u 
amended  In  1S97,  giving  to  water  takera  within  ten  miles  of  State 
house  In  Boston,  aggrieved  by  rates,  right  to  apply  to  court  to 
determine  reasonableness  of  rates  charged,  and  to  fix  rates;  dissent- 
ing opinion  In  Taylor  v.  Beckham  (No.  1),  178  U.  8.  601,  44  L.  1209, 
20  Sup.  Ct.  1016,  majority  denying  Jurisdiction  to  review  State 
Supreme  Court's  determination  that  It  bad  no  right  to  review  de- 
termination of  gubernatorial  election  contest  by  tribunal  to  whlob 
tbat  determlnatron  was  exclusively  committed  by  State  Constlta- 
tion.     See  90  Am.  St.  Jtep.  248,  note. 

Syl.  10  (XII,  1029).  Reasonableness  of  local  rates,  how 
determined. 

Approved  In  Interatate  Commerce  Commission  v.  Nashville,  C.  A 
8L  L.  Hy.  Co.,  120  Fed.  935,  holding  finding  tbat  rates  for  shipments 
to  particular  point  are  unreasonable  cannot  be  based  on  evidence 
wblcb  only  tends  to  sbow  that  they  ara  too  high  as  compared  with 
rates  between  Initial  point  and  one  or  two  other  points;  State  v- 
Unlted  States  Express  Co.,  81  Minn.  91,  83  N.  W.  466,  boldlng 
railroad  commission  for  purpose  of  fixing  rates  may  exact  from 
carrier  Information  as  to  all  its  property  and  business  within  State 
but  not  as  to  property  out  of  State,  nor  as  to  interatate  business. 

Distinguished  in  Minneapolis  ft  St  L.  B.  R.  Co.  v.  Mlanesota,  1S6 
D.  S.  267,  268,  46  L.  1157,  1158,  22  Sup.  Ct  904,  holding  tarlfT  fixed 
by  commission  for  coal  in  carload  lots  Is  not  proved  nnreasooable 
by  sbowlttg  that  If  such  tariff  wen  applied  to  all  freight  road 
would  not  pay  operating  expenses. 
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Sjl  11  (XII,  1029).     BftBis  for  carrier's  rates. 

Approved  In  Stanislaus  Co.  t.  San  Jo&quln,  etc.,  Co.,  192  V.  B. 
215,  24  Sup.  Ct.  247,  48  L.  414,  opboldlng  reduction  of  water  rates 
by  supervleora  acting  under  Cat.  Stat  1S85,  p.  96,  j  G,  so  as  to 
glre  annual  Income  of  6  per  cent  upon  tbe  then  value  of  property 
of  water  company  actually  used  In  sapplylng  water  to  the  public; 
Cotting  V.  Oodard,  183  D.  8.  69,  46  L.  101,  22  Sup.  Ct  35.  holding 
vtrid  Kan.  act  of  March  8,  1897,  defining  stockyards  and  regulating 
charges  thereof.  In  that  it  applies  only  to  Kansas  City  Stocttynrds 
Company  and  not  to  otber  corporations  engaged  In  lllce  business  lu 
State:  Spring  VaJ.  Water-Works  v.  San  Francisco,  124  Fed.  593. 
holding  void  water  rates  reducing  net  income  to  4  40/100  per  cent, 
on  value  of  property  employed  in  service  or  3  30/100  per  cent,  on 
Its  stock  after  deducting  Its  fixed  charges,  where  nsual  net  Inconii' 
from  capital  Invested  In  similar  enterprises  was  6  per  cent;  Kaneax 
City,  etc.,  By.  v.  Board  of  Railroad  Comrs.,  lOa  Fed.  357.  holding 
State  cannot  regulate  railroad  rates  between  two  points  In  State 
where  course  of  transportation  Is  for  considerable  distance  throngh 
another  State;  Hatthewe  v.  Board  of  Corp.  Comrs.,  106  Fed.  8, 
holding  where  In  proceeding  to  set  aside  order  of  corporation  com- 
mission flzlng  rates  on  fertilizers,  special  commissioner  could  not 
determine  exact  cost  of  transportation,  bat  found  that  there  was 
a  profit  at  the  rate  and  that  for  four  years  preceding  railroad  had 
earned  fair  profit  on  present  value  of  property,  finding  that  rates 
were  not  unreasonably  low  was  not  erroneous;  Kennebec  Water 
DIst  T.  Watervllle,  97  Me.  201.  202,  54  Atl.  12,  13.  holding.  In  fixing 
value  of  water  company's  franchise  which  Is  taken  by  eminent 
domain,  fact  that  It  is  not  exclusive  nor  perpetual  must  be  con- 
sldered.     See  89  Am.  St  Rep.  533,  534,  note. 

Syl.  12  (XII,  1029).    Carriers  —  Public  exempt  from  unreasonable 

Approved  Is  Interstate  Commerce  Com.  v,  Louisville,  etc.,  R.  R. 
Co.,  lis  Fed.  624,  holding  rates  on  naval  stores  and  cotton  unjust 
and  nnreastmable  in  themselves  and  unduly  discriminating  in  that 
they  are  prohibitory  of  shlpmente  to  point  where  there  is  no  com- 
petition; Kennebec  Water  Dist  v.  Waterville,  97  Me.  207,  54  Atl.  13. 
holding  in  determining  value  of  franchises  of  water  company  which 
are  taken  by  eminent  domain,  fact  that  the;  are  not  exclusive  nor 
perpetual  must  be  considered. 
SyL  13  (XII,  1029).  Railroad  entitled  to  Jnat  compensatl<ML 
Approved  In  Jack  v.  WlUlams,  113  Fed.  827,  holding  court  could 
order  receiver  to  dismantle  railroad  and  sell  materials  where  it 
would  take  large  sum  to  make  It  safe  and  it  was  being  operated 
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Sjt  14  (XII,  1030).    Nebraska  rate  law  of  1893  void. 

Approved  In  Paclflc  Ezprees  Oo.  t.  Cornell,  SB  Kebr.  ST9,  81 
N.  W.  381,  boldlng  maximum  rate  law  of  ISEtS,  being  void,  act  of 
1887  creating  board  of  transportation  Is  In  force. 

DistlngnlBtaed  In  State  r.  Eskew,  64  Nebr.  601,  602.  69  N.  W. 
629,  upboIdinK  act  1887,  impoBtog  duties  of  labor  commissioner  on 
governor  and  providing  for  appointment  of  special  deputy  to  assist 
btm  In  diBchargIng  them;  Nebraska  Telephone  Co.  v.  Cornell,  59 
Nebr.  749,  82  N.  W.  2,  holding  court  will  not  take  judicial  cognizance 
of  net  eamlngB  of  railroads  and  cannot  assume  wltbont  proof  tbat 
maximam  rate  law  of  1893  (s  confiscatory  legislation. 

(XII,  1027).    Miscellaneous. 

Cited  In  CottlDg  v.  Godard.  183  U.  S.  85,  46  li.  99,  22  Sap.  Ct.  33. 
holding  void  Ean.  act  March  3,  1897,  deOnlng  stockyards  and  regu- 
lating charges  thereof.  In  that  It  appllea  only  to  Eansaa  City  Stock- 
jards  Companr  and  not  to  other  stockyard  companies  In  Kansas; 
Starr  v.  Chicago,  etc.,  Ry.  Co.,  110  Fed.  5;  HIgglnson  v.  Chicago, 
etc.,  B.  R.  Co.,  102  Fed.  ISS,  and  Higginaon  v.  Chicago,  etc  R.  R. 
Co.,  100  Fed.  236,  all  reciting  history  of  litigation;  Kansas  City, 
etc.,  Ry.  V.  Board  of  Railroad  Conu^.,  106  Ped.  356,  to  point  that 
CoDgresB  has  exclusive  control  over  commerce  between  States: 
State  V.  JacksonvlUe  Term.  Co.,  41  Fla.  413,  27  So.  236.  upboIdlnR 
Laws  1SQ9,  chap.  4700,  1  6,  requiring  admission  Into  passenger 
terminals  of  all  railroads  desErlug  or  required  by  railroad  com- 
missloD  to  enter  and  fixing  compensation  for  use  of  such  terminal; 
WatklDs  V.  North  American  Land,  etc.,  Co..  107  La.  115,  31  So.  (iST, 
upholding  petition  by  stockbolder  alleging  that  he  has  exhausted 
all  available  means  through  corporate  agencies  and  impleading 
corporation  and  purchaser  of  Its  assets,  and  praying  that  sale  be 
set  aside  for  lesion  beyond  moiety. 
1C9  U.  S.  551-557,  42  L.  850.  MERRITT  v.  BOWDOIN  COLLEGE. 

Syl.  1  (XII,  1030).  Courts  —  Plea  requiring  dismissal  —  Cod- 
stltutional  question. 

Approved  In  Chamberlain  v.  Peoria,  etc..  Ry.  Co.,  118  Fed.  34, 
holding  where  no  certificate  of  Jurisdictional  question  Is  certified 
by  Circuit  Court  during  term  at  wblcb  decree  Is  entered,  court 
cannot  subsequently  make  certificate:  Biythe  Co.  v.  Hinckley.  Ill 
Fed.  838.  holding  an  attempted  appeal  to  Supreme  Court  in  case 
where  no  appeal  lies  to  that  court  does  not  operate  to  suspend 
running  of  time  within  which  hill  of  review  must  be  filed:  Reed  v. 
Stanley,  07  Fed.  522,  holding  where  party  against  whom  decree  Is 
entered  by  Circuit  Court  of  equity  has  no  right  of  appeal  to 
Supreme  Court,  time  wlthlo  which  he  may  file  bill  of  review  la 
limited  to  six  months  allowed  by  statute  for  taking  appeal  to 
Circuit  Court  of  Appeals. 
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16»  U.  8.  D57-DSS,  42  L.  853,  BACKUS  V.  FORT  STRBBT,  ETC., 
DEPOT  GO. 

Syl.  2  (XII,  1080).  Reriew  of  State  proceedlugi  not  InvolTlng 
federal  gueatlon. 

Approved  In  Maaon  t.  Mieaourt,  179  U.  8.  334,  4S  L.  219,  21 
Sup.  Ct  128,  holding  Sapreme  Court  will  follow  Missouri  decision 
upholding  power  of  legislature  under  State  constitutional  provision 
respecting  registration  laws  to  create  more  than  one  class  com- 
posed of  cities  hartiiK  In  excess  of  100,000  inbabltants. 

Syl.  3  (XII,  1030).  Condemnation  —  PosBesston  before  compensa- 
tion. 

Approved  tn  Williams  y.  Parker,  188  U.  S.  602,  23  Sup.  Ct  442, 
t~  L.  562,  upholding  Mass.  act  May  23,  1898,  prohibiting  erection  In 
Boston  of  buildings  over  certain  height,  and  providing  that  any 
person  owning  buildings  then  In  course  of  conHtructlon  may  re- 
cover damages  in  action  commenced  against  city  within  two  years 
'  for  damages  due  to  cbange  of  plans;  United  States  v.  Honolulu 
Plantation  Co.,  122  Fed.  586,  holding  In  pi-oceedings  hy  United 
States  to  coQclemn  land  In  Hawaii  for  public  use  Issue  of  fact  as 
to  value  of  laud  Is  triable  by  Jury;  Salt  Lake  City,  etc.,  Co.  v. 
Salt  Lake  City,  24  Utah,  297,  67  Pac.  793.  upholding  Rev.  Stat. 
I80S,  i  3G9T,  providing  that  plaintiff  in  condemnation  proceedings 
maj,  on  filing  bond  conditioned  to  pay  adjudged  value  of  property 
.lud  damages  if  condemned,  enter  Into  possession  of  property  and 
do  certain  work;  dissenting  opinion  In  The  Robert  W.  Parsons  Co., 
101  U.  S.  45,  majority  holding,  as  construed  by  State  courts,  N.  X. 
Laws  1897,  chap.  418,  ||  30,  35,  providing  for  enforcement  In  State 
court  by  proceeding  In  rem  of  Hen  for  repairs  to  canal-boat  navi- 
gating Erie  canal,  Infringes  upon  exclusive  Federal  admiralty 
Jurisdiction. 

Syl.  6  (XII,  1030).     Equal  protection  —  Change  of  adjudication. 

Approved  In  League  v.  Texas.  184  U.  S.  15S,  46  L.  480,  22  Sup. 
Ct,  476.  holding  Tex.  Gen.  Laws  1897,  chap.  103,  p.  132,  pro- 
elding  for  collection  of  taxes  by  Judicial  proceedings  as  applied 
to  taxes  already  delinquent  at  time  of  Its  passage;  Maxwell  v. 
Dow,  176  U.  S.  604,  44  L.  606,  20  Sup.  Ct.  457,  upholding  prose- 
cution for  felony  under  Utah  Constitution  by  Jury  composed  of 
eight  persons. 

Syl.  6  (XII,  1030).  Review  of  State  Judgment  condemning 
property. 

Approved  In  Adrlondack  Ry.  v.  New  Tork  State,  176  U.  8.  349. 
44  L.  500,  20  Sup.  Ct.  465,  holding  railroad's  right  to  condemn 
land  so  long  as  It  Is  unexecuted  except  by  mere  Sting  of  map  of 
proposed  route  Is  not  vested  so  as  to  make  condemnation  by  Slate 
for  other  purposea  an  impairment  of  contract 
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StL  7  (XII,  1080).    Objection  to  flDdtngs  miut  be  made  below. 

Approved  In  Frizzell  t.  Omataa  St  By.  Co.,  124  Fed.  180,  bold- 
Ins  nbere  charge  In  negHgence  case  la  correct,  omlaalon  to  glT« 
otber  mies  of  law  or  to  etnte  otber  facta  not  challenged  by  men 
objection  to  Instruction  wttbout  requeat  Cor  lostractfons. 
160  D.  S.  BSa-aOO.  42  L.  SffiS.  WILSON  t.  north  CAROLINA. 

S;L  1  (XII,  1030).     Following  State  statntory  construction. 

Approved  Is  Provident  Savlnga  Life  Aasur.  Soc.  t.  Hadley,  103 
Fed.  800,  holding  under  Massachusetta  statute  declaring  poller 
referring  to  application  must  have  attached  copy  of  application, 
application  inadmissible  In  nctJon  on  policy  where  policy  approYea 
and  accepted  In  bfassachuaetta  though  application  made  In  New 
York. 

SfL  2  (XII,  1030).  Review  of  State  Judgment  removing  State 
ofhcer. 

Approved  In  Taylor  t.  Beckham  (No.  1),  178  U.  S.  S?2.  44  L.  1198, 
20  Sup.  Ct.  SOO,  denying  t^upreme  Court's  Jurisdiction  to  review 
ijtate  decision  denying  J<irlsdlctlon  to  review  detenu inatlon  of 
gubernatorial  election  conbwt  by  tribunal  to  which  It  was  es- 
cluslvely  committed  by  State  Constltntlon;  Hawkins  v.  Roberta, 
122  Ala.  14S,  27  So.  332,  upholding  act  of  February  18,  1890.  cre- 
ating board  of  rerenae  for  Jefferson  county  and  abolishing  court 
o(  county  commlssloDers  of  said  county;  Taylor,  etc.  v.  Beckham, 
etc..  108  Ky.  305.  &4  Am.  St  Bep.  372,  56  S.  W.  184,  holding  conrta 
cannot  Interfere  with  determination  of  gubernatorial  election  con- 
test by  legislature,  as  under  Constitution  Its  decision  tbereon  Is 
conclusive;  In  re  McKee,  10  Utah.  241,  57  Pac.  27,  upholding  con- 
viction of  grand  larceny  by  Jury  of  eight  persons  as  provided  by 
Constitution  and  statutes;  Hortigan  v.  Board  of  Regents.  40  W.  Va. 
25.  38  S.  E.  703.  holding  notice  and  bearing  not  required  of  pro- 
ceeding by  university  regents  for  removal  of  professor;  dissentlug 
opinion  In  Taylor  v.  Beckham  (No.  1),  ITS  V.  B.  690,  597,  44  L. 
11M»7.  20  Sup.  Ct  80&,  majority  denying  Supreme  Court's  Jurisdic- 
tion to  review  State  decision  denying  Jurisdiction  to  review  deter- 
mination of  gubernatorial  election  contest  by  tribunal  to  which  It 
WHS  exclusively  committed  by  State  Constitution.  See  M  Am.  8L 
Rep.  379,  note. 

Syl.  3  (Xn.  1031).    Federal  question  —  Refusal  of  Jnry  trial 

Approved  In  Lonlsvltle,  etc.,  R.  R,  Co.  v.  Schmidt,  177  U.  8. 
236,  44  L.  7S0,  20  Sup.  Ct  622,  holding  mere  fact  that  proceeding 
to  hold  a  party  liable  waa  by  rule  to  show  cause  Is  not  want  of 
,due  process;  Weston  v.  Ralston,  48  W.  Ta.  188,  36  S.  B.  454, 
arguendo. 

Syl.  4  (XII,  1031).    Federal  question  mast  be  real 

Approved  in  Missouri,  etc.  v.  Zachrltx.  1S4  U.  S.  607.  46  U  764. 
22  Sup.  Ct  940;  Wisconsin  v.  Conimlsslonera  of  Public  Lands,  183 
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U.  8.  693,  22  Sup.  Ct  934,  and  Phlnney  v.  Sliepard,  etc.,  Hospital 
Trustees,  177  D.  S.  170,  44  L.  720,  20  Sup.  Ct  573,  574,  all  reaffirming 
rnle;  Sawyer  v.  Piper,  189  n.  8.  107,  23  Sup.  Ct  634,  47  L.  759, 
dismissing  writ  of  error  where  only  Federal  question  allied  U 
that  refusal  of  State  court  to  allow  plaintiff  in  error  to  file  stvple- 
mental  answer  In  snlt  in  wblch  foreclosure  and  sale  bad  been 
decreed  waa  taking  property  without  due  process  anfl  State  court 
did  not  appear  to  have  ahuaed  discretion;  New  Orleans  Water- 
Works  Co.  T.  Louisiana,  185  U.  S.  346,  46  U  942,  22  Sup.  Ct  694, 
denying  existence  of  Federal  questions  where  claim  was  that  for- 
feiture of  charter  of  water-works  company  for  maintaining  Illegal 
rates  by  State  decree  after  full  hearing  on  quo  warranto  Impaired 
obligation  of  contracts  or  devised  due  process  or  equal  protection 
because  by  charter  mandamus  was  legal  remedy;  dissenting  opinion 
in  Taylor  v,  Beckham  (No.  1),  178  D.  S.  582,  44  L.  1202,  20  Sup.  Ct. 
902,  majority  denying  Supreme  Court's  JurlSdlcdOD  to  review  State 
court's  denial  of  Jurisdiction  to  review  determination  of  guber- 
natorial election  contest  by  tribunal  to  which  It  had  been  exclusively 
committed  by  State  Constitution. 

169   U.    S.    600-606,    42    L.    873,    DNITED    STATES    v.    BOTTER- 
WOHTH. 

SyL  1  (XII,  1031).  Abatement  of  mandamus  against  government 
officer. 

Approved  in  Murpby  v.  Otter,  186  D.  8,  101,  46  L.  1075,  22  Sup. 
Ct.  778,  holding  fact  that  members  of  Arizona  board  of  loan  com- 
missioners were  changed  between  time  petition  for  mandamus 
was  filed  and  time  when  peremptory  writ  was  filed  did  not  abate 
proceedings. 

169  U.  S.  606-612,  42  L.  875,  McCORMICK  HARVESTING  MACH. 
CO-   V.   AULTMAN. 

(XII,  1031).     HlBcellaneous. 

Cited  In  Foreman  v.  Burlelgb,  109  Fed.  314,  as  Illustration  of 
danger  of  following  dicta. 
169  V.  8.  613-644,  42  L.  878,  MISSOURI,  ETC.,  RT.  v.  HABBR. 

Syl.  3  (XII,  1031).    State  protection  from  diseased  cattle. 

Approved  In  Beid  v.  Colorado,  187  U.  S,  151,  23  Sup.  Ct  97.  47 
L.  115,  upholding  Colo.  Seas.  Laws  1885,  p.  335,  prohibiting  Im- 
portation of  cattle  from  south  of  thlrtf-slxtb  parallel  unless  first 
kept  for  ninety  days  north  of  that  parallel,  affirming  Reld  v.  People. 
29  Colo.  343,  68  Pac.  231.  83  Am.  St  Rep.  76;  Dnited  States  v. 
Slater,  123  Fed.  120,  upholding,  under  act  May  29,  1884,  order  of 
agricultural  department  giving  notice  of  existence  of  scabies  on 
sheep  and  prohibiting  transportation  or  driving  of  diseased  sheep 
from  one  State  to  another;  State  v.  Rasmussen,  7  Idaho,  7,  10.  09 
Pac  934,  aphotding  act  of  March  13,  1899,  establlsblng  quarantine 
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a^aliut  diseased  sbeep;  St  IauIb,  etc.,  By-  ▼•  Smitb,  20  Tex.  CIt. 
459,  49  8.  W,  631,  npholdtng  Tex.  lire  stock  law  and  regnlatlons 
ttaereundv  of  Utb  stock  sanitarT  commission.  See  93  Am.  St.  Rep. 
84,  note. 

SjL  8  (XII,  1081>.    State  statnte  Incldentljr  affeotlns  commerce. 

Approved  In  Union  County  Nat.  Bank  t.  Ozan  Lumber  Co.,  12T 
Ted.  211,  boldlng  void  Arb.  Sess.  Acts  1891,  p.  296,  requiring  all 
negotiable  instruments  given  In  payment  of  patented  machine  or 
patent  right  to  ao  state  on  tbelr  fac&  but  esemptlng  tberefrom 
dealers  selling  patented  things  in  due  course  of  bnslness;  United 
States  T.  Morris.  125  Fed.  324,  upholding  Rev.  StaU  1  19T8  (cirll 
rights  act);  Westbelmer  t.  Welamao,  S  Kan.  App.  78.  M  Pac.  333, 
upholding  Oen.  Stat  1889,  par.  25S0,  relating  to  soliciting  orders 
for  sale  of  Ilqnor,  as  applied  to  agent  for  nonresident  prindpaL 

SyL  7  (XII,  1032).     State  exclusion  of  diseased  cattle. 

Approved  In  Connolly  v.  Union  Sewer  Pipe  Co..  184  n.  8.  S5S. 
46  L.  689,  22  Sup.  Ct.  439.  holding  Void  III.  trust  act  discrim- 
inating in  favor  of  agricultural  products  or  live  stock  in  bands  of 
producer  by  exempting  them  from  provisions  prohibiting  recover; 
of  price  of  articles  sold  by  any  trust  or  combination  formed  In 
violation  of  that  act 


Approved  In  Smith  v.  St.  Louis  £  Southwestem  B.  R.  Co.,  181 
U.  S.  257,  45  L.  850,  21  Sup.  Ct.  606,  upholding  quarantine  regula- 
tions established  by  governor  on  recommendation  of  live  stock  com- 
mission In  pursuance  of  Tex.  Bev.  Stat.  1S95,  art  5043c,  whereby 
Importation  of  cattle  from  Louisiana  is  prohibited  until  certain 
date;  Austin  v.  Tennessee,  170  U.  S.  349.  45  L.  228,  21  Sup.  Ct  134, 
upholding  Tennessee  statute  prohibiting  Importation  or  sale  of 
cigarettes  if  It  does  not  apply  to  original  packages:  Louisiana  v. 
Texas,  176  D,  S.  24,  44  L,  355,  20  Sup.  Ct  259,  boldlng  controversy 
between  two  States  within  Supreme  Court's  original  Jurlsdictloo 
not  created  by  enforcement  of  quarantine  regulations  by  health 
oBlcer  which  governor  permits  to  be  executed,  whereby  embargo 
Is  placed  on  interstate  commerce. 

Distinguished  in  dissenting  opinion  in  Smith  v.  St  Louis  k 
Southwestern  R.  R.  Co.,  181  U.  S.  262,  45  L.  ffi2,  21  Sup.  Ct  608. 
majority  upholding  quarantine  regulations  established  by  governor 
on  recommendation  of  live  stock  commission  in  pursuance  of  Tex. 
Bev.  Stat,  189S,  art  6013c,  whereby  Importation  of  cattle  from 
Louisiana  is  prohibited  until  certain  date. 

Syl.  9  (XII,  1032).    State  statute  In  absence  of  congressional. 

Approved  In  Pennsylvania  B.  R.  Co.  v.  Hughes,  191  U.  S.  489. 
upholding  refusal  of  Slate  court  to  limit  liability  of  carrier  for  neg- 
ligence in  execution  of  contract  for  Interstate  carriage  to  value 
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,  itreed  npon;  Beld  v.  Colorado,  167  U.  8.  147,  23  Snp.  Ct  96,  47  L. 

IH  upboldlng  Goto.  Seaa.  Lavs  1886,  p.  836,  problbltlug  Importatloa 
of  cattle  from  aontb  of  tUfrty-alztb  paraJlel  nnleas  first  kc^t  for 
iiiiMt7  days  north  of  tb&t  parallel,  afDrmlng  29  Colo.  343.  See  93 
Am.  St  Rep.  S7,  note. 

SjL  10  (ZII,  1032).  Kansas  act  relating  to  Importation  of  dlaeaaed 
cattle. 

Approved  in  dlsBenttng  opinion  in  State  t.  Smiley,  65  Kan.  2S7, 
flS  Pae.  214,  majority  upholding  Lawa  1887,  chap.  266,  known  as 
aoU- trust  law. 

IBS  V.  S.  644-048.    Not  cited. 

189  D.  8.  64&-732.  42  L  890,  UNITED  STATES  T.  WONG  KIM 
ARK. 
37t  8  (XII,  1032).    Dicta — General  expressions  In  opinion. 
Approved  In  King  t,  Fomeroy,  121  Fed.  296,  reaffirming  rule; 
Id  re  Wolf  &  Lery,  122  Fed.  130,  holding  where  bankrupt  gave 
note  to  creditor,  which  he  afterwardi  paid,  preference  was  in  pay- 
ment and  not  In  giving  of  note  and  must  be  coDSldered  as  having 
been  given  at  date  of  auch  payment 

SyL  S  (XII,  1033).  Ezclualon  acta  executed  In  anbordlnatlon  to 
Fourteentb  Am  end  meat 

Approved  in  United  States  v.  Tnck  Lee,  120  Fed.  901,  holding, 
under  act  of  September  13,  188S,  where  Chinese  latmrer  holding 
certificate  departed  at  point  other  than  one  designated  In  act  with- 
out permission  of  collector  to  leave  and  re-entered  at  undesignated 
port,  be  could  be  deported;  United  States  v.  Lee  Huen,  118  Fed.  455, 
constralng  exclusion  act  May  5,  1892,  |  3,  placing  burden  od  Chinese 
to  establish  by  affirmative  proof,  to  satisfaction  of  commissioner, 
rigbt  to  remain  In  country;  United  States  v.  Hnng  Chang,  126  Fed. 
404,  arguendo. 
Syl.  7  (XII.  1033).    Child  Of  resident  Chinese  Is  citizen. 
Approved  In  Chin  Bak  Kan  v.  United  States,  186  U.  8.  200,  46 
L.  1126,  22  Snp.  Ct  894,  holding  mere  assertion  of  citizenship  can- 
not deprive  commissioner  of  statutory  right  to  adjudge  Chinese  to 
l>e  uola,wfuily  within  country  unless  he  shall  establlsb  affirmatively 
rigbt   to  remain;  Sing  Tuck  v.  United  States,  128  Fed.  593.  bold- 
/ng-  wbere  alleged  Chinese  alien  apprehended  in  deportation  proceefl- 
lag  establishes  prima  facie  case  of  citizenship,  habeas  corpus  lies 
to  determine  legality  of  detention;  In  re  Uay  Quong  Sblng,  125 
Fed-  S42,  holding  under  act  of  February  14,  1903,  executive  officers 
of  department  of  commerce  could  determine  whether  or  not  Chinese 
KeeklnK  to  enter  was  bom  In  the  United  States;  Tsol  Sim  v.  United 
Slates.    118  Fed.  925.  holding  Chinawoman  who  lawfully  entered 
i-ftuntry   before  enactment  of  any  exclusion  Inws  but  fnlled  to  oli- 
tnln  certlflcote.  and  was  prior  to  arrest  married  to  citizen,  cannot 
be  deported:  United  States  ▼.  Leung  Sam,  114  Fed.  703,  upholding 
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commlMlaDer's  order  6t  deportation  where  deported  CblneBo  and 
bla  father  botb  teatlfled  to  his  birth  In  San  Franclaco  and  that  be 
left  for  visit  to  Cblna  In  1S98;  Steams  v.  Allen.  183  Mass.  409,  QT 
N.  B.  S51,  holding,  nnder  Pnb.  Stat  1882,  chap.  148,  providing  for 
adoption  of  children  where  mother  of  adopted  child  which  was 
bom  In  Maasacbuaetts  aurrendered  It  to  children's  borne  In  aocb 
State  for  adoption,  MiiAsacbusettB  conrt  had  Jarlsdtctlon  to  au- 
thorize its  adoption  though  father  was  resident  ot  Scotland  and 
did  not  consent  to  adoption. 

Dlstingnlshed  In  In  re  Sing  Tack,  126  Fed.  302.  397,  holding 
where  Chinese  makes  no  proof  of  citizenship  before  Inspector  he 
cannot  on  habeas  corpus  raise  such  question. 

(XII,  1032).    Miscellaneous.    ' 

Cited  In  Hennessey  v.  Blchardson  Drug  Co.,  188  U.  S.  34,  23  Sup. 
Ot  633,  47  L.  60S,  to  point  that  term  "  citizen "  is  analogous  to 
term  "  subject" 
169  n.  S.  737,  42  L.  1218,  POPE  v.  LOUISVILLE,  ETC.,  R.  R.  CO. 

(XII,  1033).     Miscellaneous. 

Cited  In  Gahleman  v.  Peoria,  etc..  By.  Co.,  101  Fed.  8,  reciting 
history  of  Utigatlon. 


OLXX  UNITED  STATES. 


170  U.   S..  1-38,  42  L.  027,  NEW  YORK  INDIANS  y.  UNITED 
STATES. 

S7I.  2  (XII,  1034).  Treaty  adopted  with,  but  proclaimed  without 
proviso. 

Approved  In  Fourteen  Diamond  Rings  v.  United  States,  183  U.  S. 
183,  46  L.  143,  22  Sap.  Ct  62,  holding  meaning  of  treaty  with  Spain 
ceding  Pbliippinea  not  controlled  by  senate  resolntlon  adopted 
after  ratiflcatlon  of  treaty  by  less  than  two-thirds  quorum,  that  it 
was  not  Intended  to  incorporate  Filipinos  Into  dUzensblp. 
170  U.  8.  38-41,  42  K  039,  LESSON  v.  DAVIS. 

Syl.  1  (Xll,  1034).    State  decision  on  gift  of  national  bank  stock. 

Appointed  Id  Farmers'  Nat  Bank  of  Arkansas  City  v.  Robinson, 
176  U.  S.  682,  44  L.  637,  20  Sup.  Ct  1027,  reaffirming  mle;  Holton 
V.  Davis,  108  Fed.  156,  holding  allegation  of  fraudulent  conspiracy 
between  plalntitF  and  his  counsel  and  defendant  In  action  in  In- 
terests of  latter,  made  to  Impeacb  Judgment  rendered  In  bis  favor, 
not  auBtained  by  fact  that  he  failed  to  take  out  writ  of  error  to 
Federal  Supreme  Court  where  other  parties  toot  case  there,  and 
It   was  dismissed  for  want  of  Jurisdiction;  Wood  v.   Davis,   lOS 
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Fed.  1S2,  determlnlDs  InsuffldeDcr  of  evidence  of  fraud  to  enjoin 
derendast  from  sralllng  blmself  of  Judgment  procured  bf  bis  frsnd 
at  Rolt  of  one  who  w&s  not  p&rty  to  action  In  wblcb  sncb  Judgment 
was  rendered. 

110  D.  S.  41-4S.     Not  cited. 

170 U.  8.  45-57.  42  U  943,  PARSONS  v.  DISTKICT  OF  COLUMBIA. 
S;L  5   (XII,    1036).    Conclualvenem   of   necessity   from   act   (or 
water  mains. 

Approved  In  Cbadwick  v.  KeUey,  187  D.  S.  544,  23  Sup.  Ct.  177. 
47  L.  294,  upholding  Louisiana  statutes  and  New  Orleans  ordinances 
tberennder  asseaslng  abutting  lots  for  street  paving;  Goodrich  v. 
Detroit.  184  U.  S.  438,  46  L.  631,  22  Sup.  Ct  399,  holding  where 
statute  providing  for  opening  of  streets  requires  notice  to  parties 
wbose  land  Is  to  be  taken  tor  street,  (act  that  it  does  not  provide 
(or  notice  to  owners  of  land  liable  to  be  asseased  (or  Improvement 
does  not  Invalidate  It;  Carson  v.  Sewer  Commissioners  of  Brock- 
ton, 1S2  U.  S.  403,  45  L.  1155,  21  Sup.  Ct  862.  holding  where  sewer 
coDstmcted  by  assessments  upon  adjoining  property  persons  using 
it  ma;  be  required  to  pay  reasonable  sum  for  Bucb  use;  Wight  v. 
Davidson.  181  U.  S.  380,  385.  45  L.  905.  906,  21  Sup.  Ct  620,  up- 
holding act  of  March  3,  1S99,  ordering  opening  of  Streets  in  Dis- 
trict of  Columbia  and  providing  (or  assessment  of  damages  upon 
adjacent  lots;  French  r,  Barber  Asphalt  Paving  Co.,  181  D.  8.  343, 
345,  45  L.  8S9,  890,  21  Sup.  Ct  632,  033.  upholding  assessment  for 
street  improvement  upon  abutting  owners,  according  to  frontage, 
ivitbont  any  preliminary  bearing  as  to  benefits,  affirming  Barber 
Asphnlt  Pav.  Co.  v.  French.  1S8  Mo.  544,  545,  549.  58  S.  W.  937, 
S38,  B39:  Barfleld  v.  Gleaaon,  111  Ky.  617,  03  S.  W.  969.  upholding 
Kj.  Stat,  i  2838,  providing  (or  original  construction  of  streets 
in  cities  of  first  class  at  exclusive  coat  of  abutting  owners  accord- 
ing to  area. 
SjL  6  (XII,  1035).  Notice  on  levy  of  direct  tax. 
Approved  In  Carson  v.  Sewer  Commissioners  of  Brockton,  1S2 
U.  S.  402,  45  L.  1154,  21  Sup.  Ct  8G1.  bolding  where  sewer  con- 
Htmcied  by  assessments  on  adjoining  property  persons  using  it 
ninr  be  required  to  pay  reasonable  sum  (or  such  use;  Carson  v. 
Broctton.  175  Mass.  245.  56  N.  E.  2,  upholding  Stat  1892,  chap.  245, 
hroridlng  that  council  o(  certain  cities  with  sewer  system  may 
establish  rates  for  use  of  such  sewers,  and  ordinance  thereunder 
•'tinriting  for  unmetcred  water  service  58,  and  for  metered  servli/e 
rhlrty  cents  per  thousand  gallons  of  sewage,  but  no  charge  to  be 
le^a  than  $8. 

Syl  7  (XII,  1035).    Legislature  determines  tax  for  local  work. 

Approved  in  Crane  v.  Siloom  S|)rinB8.  67  Ark.  38,  55  S.  W.  957. 
holding  Const   1874,  art   10,   i   27,   authorizing  "assessments   on 
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real  property  'for  local  Improrementa  In  towns  and  cities "  does 
not  iDblbIt  legislatnre  from  antborlzinK  creation  of  ImproTentrats 
embracing  entire  area  of  city;  Adams  v.  SbelbyvUie,  154  Ind.  471, 
77  Am.  St  Rep.  488,  57  N.  B.  116,  apholding  Barrett  law  of  1S99, 
relating  to  street  ImproTements,  whicb  aBsesBes  cost  on  property 
benefited  according  to  frontage;  Hackwortb  v.  Ottumwa,  114  lows, 
471,  87  N.  W.  426.  npbolding  Code  1897,  f  818,  apportioning  cost  of 
street  Improvementa  on  abutting  lots  according  to  frontage; 
Smith  T.  Worcester,  182  Mass.  234,  6S  N.  E.  41.  upboldlng 
Stat.  1867,  cbap.  106,  |  4,  providing  that  owners  of  lots 
abutting  on  streeta  In  which  eewer  shall  be  laid  shall  psy 
such  sum  aa  aldermen  shall  assess  npon  him  as  his  propor- 
tionate share;  State  t.  Trustees  of  Macalester  College,  87 
Minn.  168.  91  N.  W.  485,  holding  Macalester  college  not  entitled 
to  beneflt  of  exemptions  as  an  educational  institution  from  bor- 
dens  Imposed  to  pay  for  water  mains  laid  on  three  sides  of  collie 
grounds  authorized  by  Sp.  Laws  1S86,  chap.  110,  11  26,  27;  He- 
man  T.  Allen,  156  Mo.  651,  57  8.  W.  583,  upholding  charter  pro- 
vision providing  that  property  In  sewer  district  shall  be  taxed  for 
sewer  according  to  area;  Conde  v.  Schenectady,  164  N.  W.  263,  58 
N.  E.  131.  holding  property-owner  signing  petition  for  street  pave- 
ment, under  charter  requiring  cost  to  be  apportioned  among  own- 
ers according  to  frontage,  cannot  object  that  there  la  taking  of 
property  without  due  process;  Webster  v.  City  of  Fargo,  9  N.  Dat. 
211,  82  N.  W.  733,  upholding  statute  charging  entire  cost  of  pav- 
ing city  streets  to  abutting  owners  according  to  frontage;  King 
V.  Portland,  38  Or.  423.  431,  63  Fac.  7,  10,  upholding  statutory  pro- 
vision requiring  assessment  of  abutting  owners  for  street  Improve- 
ments and  proportional  assessments  for  street  Intersections  and 
providing  for  publication  of  notice  of  intention.  See  82  Am.  St 
Rep.  459,  note. 

Distinguished  In  State  v.  Robert  P.  Lewis  Co..  82  Minn.  408,  401. 
80  N.  W.  012,  holding  void  Sp.  Laws  1895,  chap.  110,  ll  26.  27, 
Imposing  tax  per  foot  of  frontage  upon  all  lots  abutting  on  streets 
in  which  water  pipes  are  laid,  reversing  on  reargument  82  Minn. 
400.  401.  85  N.  W.  211. 

Syl.  9  (XII.  1035).  Taxation — Assessment  exceeding  cost  of 
improvements. 

Approved  in  Wormley  v.  District  of  Columbia,  181  U.  S.  402, 
45  L.  922,  21  Sup.  Ct  609,  following  rule;  Barber  Asphalt  Pav.  Co. 
V.  French,  158  Mo.  G51,  58  S.  W.  940,  upholding  assessmeut  for 
street  Improvement  according  to  frontage  without  preliminary 
bearing  as  to  benefits. 

Distinguished  In  dissenting  opinion  in  French  v.  Barber  Asphalt 
Paving  Co..  181  D.  S.  358.  360,  45  L.  895,  896,  21  Sup.  Ct  638.  ma- 
jority upholding  assessment  for  street  improvement  according  to 
frontage  without  preliminary  hearing  as  to  benefits. 
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(XU,  1034).    Mlscellaneoas. 

Cited  Id  Barber  Aspbalt  Pav.  Oo.  t.  Fi^ncb,  158  Mo.  540,  58  S. 
W.  936,  as  to  value  of  dedsloDB  upon  particular  facts  when  applied 
to  otber  facts. 
170  V.  S.  57-77,  42  L.  948.  CHICAGO.  ETC.,  R.  R.  v.  NEBRASKA. 

Syl.  1  (XII,  1035).  Police  lesulatlon  of  coatracts  wltb  quaal- 
publtc  corporations. 

Approved  In  Fliher  v.  CushmaDt  103  Fed.  865.  boldlng  city 
llquot  license  transferable  subject  to  approval  of  autborltiea  wblcb 
Is  generally  granteil,  is  assets  under  bankruptcy  act  1808,  vrblcta  he 
may  be  compelled  to  transfer  to  trustee;  Matthews'  v.  Board  of 
Corporation  Comrs.,  97  Fed.  402,  holding  provision  In  railroad  chat- 
ter empowering  directors  to  &x  rates  doea  not  exempt  purchaser  of 
company's  property  on  foreclosure  from  regulation  by  State;  Provi- 
dence, etc,  SS.  Co.  V.  Fall  River.  183  Mass.  542,  67  N.  E.  648,  holdlDg 
Stat  1900,  chap.  472,  In  regard  to  abolition  of  grade  crossings  in  Fall 
River  Including  provisionB  adopted  from  Stat.  1890,  chap.  428,  con- 
tains sufficient  provisions  as  to  notice  to  constitute  due  process; 
Browne  v.  Turner,  176  Mass,  16,  66  N.  E.  971.  holding  Stat  1897, 
chap.  500,  I  17,  authorizing  construction  of  tunnel  and  Issuance  of 
bonds  therefor  and  providing  for  lease  of  tunnel  to  Boston  Elevated 
Railway  Company,  does  not  Impair  contract  made  by  transit  com- 
missioners with  West  End  Street  railway. 

Syl.  2  IXII,  1035).  Supreme  Court  determines  existence  of  con- 
tract. 

Approved  In  Wilson  v.  Standefer,  184  D.  8.  412,  46  L.  018,  22  Sup. 
Ct.  389,  holding  Judicial  proceeding  to  forfeit  lands  bought  from 
State  by  Tes.  act  of  1879  Is  not  contract  right  of  purchaser,  and 
no  contract  right  Is  Impaired  by  act  1897,  authorizing  forfeiture 
without  Judicial  proceeding. 
170  U.  S.  7S-100,  42  L.  955,  MISSOURI  v.  MURPHY. 

Syl.  2  (XII.  1030).    Municipal  regulation  of  State  gas  franchise. 

Approved  in  Chesapeake,  etc..  Tel.  Co.  v.  Balto.  90  Md.  644,  45 
Atl.  448,  holding  company  entitled  under  contract  with  city  to 
construct  wire  conduits  In  streets  under  direction  of  commissioner 
WDlcb  has  its  application  for  permit  refused  without  objection  to 
Its  speclUcatlons  may  enjoin  city  from  Interfering  with  construction 
of  conduits. 
170  U.  S.  100-113,  42  L.  964.  BABHOW  SS.  CO  v.  KANE. 

SyL  1  (XII,  1036).  Suit  by  nonresident  against  foreign  cor- 
poration. 

Approved  In  Lebman  v.  Baltimore,  etc.,  R.  R.,  128  Fed.  192.  hold- 
ing where  plaintiff's  Intestate,  a  citizen  of  Illinois,  was  killed  In 
Pennsylvania  Uirough  defendant's  negligence,  action  for  his  death 
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being  transitory,  wkb  properly  brooght  In  Illinois;  Louden  Mach  Co. 
T.  American,  etc..  Iron  Co.,  127  Fed.  1010,  boldliig  plea  recitlnc 
trand  and  tacts  showing  want  of  Jurisdiction  in  State  court  and  at 
same  time  filing  of  bond  and  removal  petition  are  not  waiver  of 
foreign  corporation's  objection  to  State  Jurisdiction;  Smith  v. 
Empire  State,  etc„  Co.,  127  Fed.  40S,  holding  service  of  procesa 
on  secretary  of  foreign  corporation  maintaining  principal  place  of 
business  in  Washlngrton,  as  authorized  by  Z  Ball.  Codes,  {  4S7S,  Is 
valid;  Barle  v.  CbesapeBke,  etc.,  By.,  127  Fed.  211,  holding  foreign 
railroad  owning  no  railroad  In  Pennsylvania  and  having  no  office 
there  tbongb  some  of  directors  lived  there  and  Its  cars  hauled 
tjirougb  State  by  other  roads  which  collected  freight,  and  which  was 
member  of  tariff  association  with  agency  In  snch  State,  Is  not  doing 
business  In  State  so  as  to  be  suable  there;  Central  Grain,  etc.,  Bi- 
ebange  v.  Board  of  Trade,  126  Fed.  4S7,  holding  return  to  process 
lEsiied  for  foreign  corporation  as  defendant  In  Federal  court,  show- 
lu;;  service  on  officer  of  corporation,  must  show  that  corporation  Is 
doing  business  tn  State;  Frawley  v.  Pennsylvania  Casualty  Co., 
124  Fed,  262,  263.  holding  where  Pennsylvania  company  negotiated 
four  policies  in  Wisconsin  by  correspondence  and  premiums  were 
paid  nt  home  office  and  one  renewal  premium  was  collected  by 
local  bank,  company  did  not  do  business  in  State  so  as  to  be  subject 
to  Jurisdiction  of  State  courts;  Eddy  v,  Oasas,  118  Fed.  364.  holding 
suit  by  citizen  against  alien  residing  In  State  where  salt  brought 
\s  Dot  removable  by  defendant  on  .ground  of  alienage  undN 
judiciary  act  1887,  i  2,  cl.  2;  Bcvans  v.  Southern  Missouri,  etc.,  B. 
n.  Co..  114  Fed.  US3,  holding  where  president  of  foreign  railroad 
corpur.ition  was  resident  in  State  and  had  an  office  therein  in  which 
he  performed  bis  duties  as  such  president,  service  in  action  against 
corporation  arising  without  State  by  resident  complainaut  was 
properly  made  on  such  president;  E/ldred  v.  American  Palace-Car 
Co..  105  Fed.  456,  holding  Federal  court  In  one  State  does  not  ac- 
quire Jurisdiction  over  defendnnt  which  Is  corporation  of  another 
Stnte  which  does  not  carry  on  business  in  State  of  suit,  nor  liave 
any  authorized  representative  therein,  by  service  of  process  on  one 
who  was  director  two  years  previously;  Doe  v.  Springfield,  etc.,  Mfg. 
Co..  104  Fed.  688.  holding  where  San  Francisco  broker  at  own  re- 
quest was  furnished  with  prices  by  Illinois  manufactory  and  occa- 
sionally sold  gooda  to  be  delivered  on  board  cars  at  factory  to  which 
price  he  added  commission,  broker  ;s  not  agent  of  corporntiou  under 
Cal.  Code  Civ.  Proc,  i  411,  so  that  service  of  motion  in  admiralty 
fflves  jurisdiction  of  corporation;  Eldred  v.  American  Palace-Car  Co., 
103  Fed.  211,  holding  in  suit  by  nonresident  Jurisdiction  of  defend- 
nnt corporation  not  resident  In  district  where  suit  brought  was  not 
acquired  by  service  on  resident  director,  It  not  being  alleged  that 
property  in  controversy  was  within  district;  Denver,  eta.  B.  B-  Co. 
V.  Iiolk-r.  100  Fed.  744.  holding  under  Cal.  Code  Civ.  .Pp>c..  IS  395, 
411.  foreign  railroad  which  docs  business  In  State  and  has  managlDg 
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agent  tbereln,  on  whom  serTice  may  legally  be  made,  Is  subject 
to  be  Boed  In  conrta  of  State  for  tort  committed  In  anotber  State; 
UcCord  Lumber  Co.  t.  Doyle,  97  Fed.  23.  24,  boldlng  fact  that 
foreign  corporation  vhlcb  bas  maintained  office  In  Ulnnesota  and 
there  contracted  liability  before,  anlt  brought  In  State  court  to 
enforce  Bucb  liability  withdrew  local  office  does  not  exempt  It  from 
being  subjected  to  persoual  judgment  on  service  made  on  its  presi- 
dent in  mode  prescribed  by  Mlnitesota  statate;  dlsaentlng  opinion  in 
Calvert  t.  Railway  Co.,  B4  S.  0.  155,  41  S.  B.  969,  majority  holding 
foreign  corporation  complying  with  statutory  provisions  as  to 
foreign  corporations  becoming  domestic  may  remove  suit  by  citizen 
of  this  State.  See  notes,  94  Am.  SL  Bep.  638;  85  Am.  St.  Rep.  909, 
919.  921,  922. 

Distinguished  In  Ooldmao  v.  Furness,  Withy  &  Co.,  101  Fed.  468, 
holding  wh'ere  Admiralty  Court  has  refused  to  entertain  suit  between 
foreigners  for  breach  of  contract  of  carriage  made  in  Canada,  which 
is  not  performable  here.  It  bas  do  jurisdiction  of  suit  by  assignee 
by  former  libelant  who  is  citizen  and  resident  of  district  where 
suit  is  brought. 

Syi.  2  (XII,  1037).    Corporation  Is  citizen  of  State  of  creation. 

See  note,  So  Am.  St.  Hep.  907,  918. 

Distinguished  In  Facl&c  Mut.  Life  Ins.  Co.  v.  Tompkins,  101  Fed. 
545,  holdlDg  corporation  contracting  In  State  other  than  that  of  its 
creation  cannot  be  there  sued  by  nonresident  of  that  State. 
170  U.  S.  113-127,  42  L.  969.  THE  JOHN  G.  STEVENS. 

Syl.  1  (XII,  1037).    Claim  for  collision  prior  to  supply  lien. 

Approved  in  The  Major  Reybold,  ill  Fed.  416,  holding  munic- 
ipality liable  In  admiralty  for  collision  caused  by  negligence  of  its 
servants  In  charge  of  its  vessel;  The  Wliliam  H.  Bailey,  103  Fed. 
800.  holding  exemplary  damages  are  not  recoverable  in  suit  in  rem 
against  vensel  for  maritime  tort. 

Distinguished  In  Woritman  v.  Mayor,  etc.,  of  N.  T.,  179  U.  S.  573, 
oSO.  45  L.  325,  330,  21  Sup.  Ct.  220,  225,  holding  city  liable  In  per- 
sonam under  admiralty  law  for  collision  caused  by  negligence  of 
Its  servants  In  charge  of  its  fireboat 

Syl.  2  (XII,  1037).    Tow's  claims  for  negligent  collision  —  Priority, 

Approved  in  The  Temple  Emery,  122  Fed.  181,  holding  suit  in 
rem  may  be  maintained  by  owner  of  tow  against  tug  for  damages 
caused  by  negligent  towage,  though  at  time  of  injury  tow  was 
under  charter  to  owner  of  tug. 

SyL  3  (Xn,  1037).     General  maritime  law  enforced  here. 

Approved  In  Homer  Ramsdell  Transp.  Co.  v.  I>a  Compagnie 
Uen.  Transatlantlque,  IS2  U.  S.  413,  45  L.  IICO,  21  Sup.  Ct.  834, 
holding  in  action  at  law  shipowner  not  liable  for  injuries  Inflicted 
exclusively  by  negligence  of  compulsory  pilot;  Huirlson  t.  Hughes, 
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125  Fed.  889,  holding  veuel  liable  for  collision,  tfaoagb  caused  by 
negligence  of  compnlsorr  pilot. 

(XII,  1037).    Miscellaneous. 

Cited  In  Tucker  t.  Alexandroff.  183  U.  8.  438,  40  L.  271,  22  8Dp. 
Ct  201,  Holding  member  of  Russian  nary  sent  Here  to  man  cruller 
being  built  bere  may,  on  desertion  prior  to  organization  of  crev 
and  before  launching  of  cruiser,  be  arrested  as  deserter. 
170  V.S.  127-183.     Not  cited. 
170  V.  8.  133-160,  42  L.  977,  AMERICAN  8DRBTI  CO.  v.  FAULT. 

SyL  1  (XII,  1037).  Casbler'B  Indemnity  bond  to  bank  —  Con- 
struction. 

Approved  In  Remington  t.  Fidelity,  etc.,  Co..  27  Wash.  43fi,  S7 
Pac,  »9l,  realOrmlDg  rule;  Order  or  United  Commercial  Travelers 
T.  M'Adam,  12S  Fed.  3G3,  construing  proTlslons  relatlre  to  assess- 
ments and  forfeiture  of  beneflts  In  fraternal  order;  Hart  v.  Em- 
ployers' Liability  Assnr.  Corp.,  122  Fed.  831,  constrnlng  accident 
Insurance  policy  with  reference  to  provision  aa  to  notice;  Wer- 
thelmer-Swartz  Co.  t.  United  States  Casualty  Co.,  172  Mo.  ISO,  72 
8.  W.  638.  95  Am.  St  Rep.  508,  constrniog  clause  In  Insurance  policy 
requlrtng  Insured  In  event  of  loss  to  immediately  protect  prop^ty 
from  further  damage  against  Insurer;  Hurley  v.  Fidelity  &,  Dep. 
Co..  05  Mo.  App.  93.  08  S.  W.  960,  holding  where  railroad  agreed  with 
contractor  to  keep  concrete  work  one  block  ahead  of  paving  and  Its 
bond  required  contractor  to  notify  surety  In  writing  of  any  act 
on  part  of  railroad  which  might  Involve  loss  to  surety  Immediately 
on  obtaining  knowledge  thereof,  notice  did  not  apply  to  deferred 
payment  after  completion  of  work. 

Distinguished  In  Guarantee  Co.  t.  Mechanics'  Sav.  Bank  ft  T. 
Co.,  183  U.  S.  418,  410.  46  L.  262.  22  Sup.  Ct  131.  holding  where 
teller's  Indemnity  bond  contained  provision  that  bank  wonld  no- 
tify surety  on  becoming  aware  of  teller  being  engaged  In  specu- 
lation or  gambling,  it  la  duty  of  bank  to  give  such  notice,  though 
while  confessing  speculating  teller  asserts  be  has  ceaaed  to  do  so. 

SyL  2  (XII,  1038).    CoDBtructlon  of  amblgaona  contracts. 

Approved  in  Fidelity  &  Deposit  Co.  v.  Courtney,  103  Fed.  004, 
G07,  determining  auffldency  of  notice  to  surety  company  of  de- 
falcation of  bank  president  where  receiver  bad  been  appointed  for 
hank;  disHeating  opinion  In  McMaster  v.  New  York  Life  Ina.  Co., 
09  Fed.  8T8.  majority  holding  provision  In  life  policy  or  in  appli- 
cation which  forms  part  of  contract  that  premiums  shall  be  paid 
annnally  la  not  Inconsistent  with  further  provision  fixing  date  of 
payment  of  second  premium  on  date  leas  than  one  year  hence,  bo 
as  to  authorize  extension  of  policy  beyond  date  (or  maturity  of 
BecoDd  premium. 
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SrL  3  (XII,  1038).  TermlaatloD  of  Indemnity  bond  bj  receiver- 
Bbip. 

Approved  In  American  Bonding  &  Trust  Co.  t.  Baltimore  &  O. 
B.  W.  B.  B.  Co.,  124  Fed.  881,  holding  bond  given  by  contractor  to 
railroad  receiver  for  faltbful  performance  of  worb  la  aaBignable; 
Mayor  of  Brunswick  v.  Harvey,  114  Ga.  73D,  40  AU.  757,  boldlng 
where  city  treasurer's  bond  limited  surety's  liability  to  losses  dur- 
Inj;  coutlnnance  of  bond,  and  discovered  within  six  months  from 
death,  dlsmisBal  or  retirement  of  treasurer,  surety  not  liable  on 
original  bond  for  loss  more  than  six  months  after  Its  expiration, 
though  discovered  within  six  months  from  dlsmissaL 

S7I.  4  (XII,  1088).  Bank  president's  false  statement  as  to  cashier's 
honesty. 

Approved  to  United  States  Fidelity,  etc.,  Co.  v.  Mulr,  115  Fed. 
206.  267,  288.  holding  where  bank  cashier  accompanied  application 
for  bond  with  statement  ea  to  past  condnct  and  condition  of  ac- 
count signed  by  bank's  president  In  good  faith,  though  It  was  in- 
Cfvrect.  l>ank  not  bound  by  such  statement  in  action  on  bond; 
Perpetual  Building  &  Loan  Assn.  v.  Fidelity  &  Guar.  Co.,  118 
Iowa,  733,  02  N.  W.  687.  holding  where  certificate  of  president 
of  loan  assoclatlOD  to  surety  company,  stating  that  accouuta  of 
employee  were  correct,  was  made  to  beat  of  bis  knowledge  and 
belief,  fact  that  at  time  auditing  committee  knew  of  error  In  ac- 
counts does  not  relieve  surety;  Taylor  v.  Commercial  Bank,  174 
N.  T.  US,  66  N.  B.  727,  BC  Am.  St.  Rep.  564.  holding  bank  not 
bound  by  representations  of  cashier  as  to  solvency  of  customer. 

DUtiaguisbed  la  Fidelity  &  Deposit  Co.  v.  Courtney,  186  U.  S. 
350,  46  L.  1197,  22  Sup.  Ct  837,  holding  In  action  on  bank  presi- 
dent's bond  cashier's  certlfleate  made  In  answer  to  query  by  surety 
as  to  conduct  of  president  Is  admissible;  Guaruutee  Co.  v.  Mechan- 
ics' Sav.  Bank  &  T.  Co.,  183  D.  S.  423,  46  L.  2G3,  22  Sup.  Ct.  132, 
holding  where  bank  president  knew  that  surety  regarded  specula- 
tion as  unfavorable  to  employee's  habits  and  he  Is  Informed  that 
employee  Is  specnlatfng,  representation  by  president  that  he  does 
not  know  or  has  heard  anything  unfavorable  to  employee's  habits 
Is  misrepresentation;  Issaquah  Coal  Co.  v.  United  States,  etc., 
GnaroQty  Co.,  126  Fed.  92,  holding  where  corporation  directors 
authorized  assistant  treasurer  to  procure  bonds  at  corporation's 
expense  and  at  its  expiration  renewal  was  made  on  auditor's  state- 
ment that  accounts  had  been  examined  monthly  and  found  cor- 
rect, which  was  untrue,  if  fact  of  its  execution  was  known  to 
manager  It  bound  company. 

8yL  K  (XII,  1038).    Principal  presumed  to  know  agent's  acts. 

Approved  in  Central,  etc.,  Co.  v.  George  8.  Good  &  Co.,  120  Fed. 
708,  reafflrmlog  rule;  Fidelity  &  Deposit  Co.  v.  Conrtney,  186  U. 
S.  362.  46  L.  1202,  22  Snp.  Ct  841.  upholding  refusal  In  action  by 


l,zcJbyC(>OgIC 


170  U.  S.  160-213        Notes  on  V.  8.  KeirarU.  908 

natioDal  builc  receiver  npon  Indemnltr  bond  to  lastrnct  that  no- 
tice of  default  was  not  given  aa  aoon  as  reasonably  practicable, 
afflrming  103  Fed.  606,  609,  npboldlng  reaaonablenesa  of  DOdce  b; 
national  bank  receiver  to  aurety  company  of  defalcation  of  presi- 
dent; Telset  V.  United  States,  etc,  Paper  Co.,  107  Fed.  345, 
holding  wbere  promotera  purchase  option  on  property  and  form 
corporation,  electing  tbemselves  directors,  and  on  purchase  of  prop- 
erty stockholders  are  unaware  of  actual  price  paid,  on  learning  of 
actual  price  they  could  cancel  stock  Issued  to  promotera;  Butler  t. 
Montgomery  Grain  Co.,  85  Mo.  App.  56,  holding  where  agent  dtir- 
Ing  time  be  Is  purchasing  corporation  stock  for  bis  principal  has  in- 
dependent transactions  with  corporation  In  which  he  acts  for  himself 
and  against  his  principal's  Interest,  his  knowledge  of  snch  trans- 
action Is  not  attributable  to  prlncipaL 

170  V.  8.  160-182,  42  L.  987.  AMERICAN  SURETY  CO.  T.  FAULT. 

SyL  2  (XII,  1038).  Indemnity  —  Timeliness  of  notice  of  loss  is  for 
Jury. 

Approved  in  Perpetual  Building  &  Loon  Assn.  v.  Fidelity  & 
Guar.  Co.,  118  Iowa,  737,  738,  02  N.  W.  3SB,  reaffirming  rule. 

170  U.  S.  182-189,  42  L.  998,  KIPLEY  v.  ILLINOIS. 

Syl.  1  (XII.  1030).     Federal  right  must  be  specially  claimed. 

Approved  to  Earklns  v.  City  of  Asbvllle,  180  U.  B.  633,  45  L.  709, 
21  Sup.  Ct  922,  reaffirming  rule. 

170  U.  S.  189-205.  42  L.  1002,  HAWKBB  v.  NEW  YORK. 

Syl.  1  (XII,  1039).  Act  forbidding  felons  to  practice  medicine  — 
Ex  post  facto. 

Approved  In  Beetz  v.  Michigan.  18S  U.  S.  SOS,  SIO,  23  Sup.  CL 
301,  47  L.  565.  56T,  upholding  Mich,  act  of  1899,  creating  board  of 
registration  in  medicine. 

Syl.  2  (XII,  1039>.     State  regulation  of  medical  practice. 

Approved  in  MelTert  v.  Medical  Board,  66  Kan.  715,  72  Pac.  240, 
upholding  Laws  1901,  chap.  254,  creating  t>oard  of  medical  registra- 
tion and  examination  and  regulating  practice  of  medicine. 
170  U.  S.  205-210.    Not  cited. 
170  O.  S.  210-213,  42  L.  1011,  HUMES  v.  UNITED  STATES. 

Syl.  1  (XII.  1039).    Appeal  —  Omission  of  unrequested  Instructions. 

Approved  In  Prlzzell  v.  Omaha  St.  By.  Co.,  121  Fed.  180,  apply- 
ing role  in  action  by  street  car  passenger  for  Injuries  snatalned 
by  fnilure  of  operatives  to  give  her  time  to  aligiit 

Syl.  3  (XII,  1039).    Appeal  —  Verdict  against  evidence. 

Approved  in  Kellogg  v.  United  States,  103  Fed.  201,  applying 
rule  where  question  of  defendant's  Insanity  set  up. 
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170  n.  8.  213-22S,  42  L.  1012,  WILLIAMS  v.  MISSISSIPPI. 

87L  S  (XII,  1040).    RemoTal  tor  dental  of  Federal  right  at  triul. 

Approved  In  Carter  v.  Texas,  1T7  U.  S.  447,  44  L.  841.  20  SiitJ. 
Gt  689,  holding  where  defendant  has  bad  no  opportunity  to  cti;tl- 
lenge  grand  Jury  wbicb  found  Indictment  agalnat  him.  objection  to 
Brand  Jnry  because,  under  State  law,  negroes  are  aolely  by  reasou 
of  race  excluded  from  grand  Jury  may  be  taken  eltber  by  plea 
in  abatement  or  motion  to  quash  before  pleading  tn  bar;  State  v. 
-  Brownfleld,  60  S.  C.  514,  39  S.  E.  4,  holding  motloD  to  quash  In- 
dictment against  negro  because  negroes  excluded  from  grant  Jury 
because  of  race  must  be  sustained  by  distinct  evidence;  Whitney 
V.  State,  42  Tex.  Cr.  286,  GO  S.  W.  806,  quashing  Indictment  wlicre 
negroes  Intentionally  excluded  from  grand  Jury;  Smith  v.  State. 
42  Tex.  Cr.  221,  58  S.  W.  08,  quashing  Indictment  against  negro 
where  It  was  ahown  that  great  prejudice  existed  against  negroes 
la  county,  and  that  Judge  selected  only  whites  as  Jury  commlBston- 
era  who  selected  only  whites  as  grand  Jurors  and  had  excluded 
negroes  from  petit  Juries  whilst  there  were  many  qualified  and 
competent  negroea. 

Syi  i  (XIL  1040).    Kducatlonal  teat  of  electors. 

Distinguished  In  United  States  v.  Lackey,  99  Fed.  967,  uphold- 
ing Bev.  Stat,  {  GS07.  providing  for  punishment  of  any  one  hin- 
dering or  Intimidating  another  from  exerclring  right  of  suffrage 
to  whom  such  right  Is  guaranteed  by  fifteenth  Amendment  by 
means  of  bribery  or  threats. 

ITO  U.  8.  226-243,  42  L.  1017,  GALVESTON,  ETC.,  BY.  v.  TEXAS. 

S7I.  1  (XII,  1040).  Removal  —  Complaint  must  show  Federal 
question. 

Approved  In  Adams  v.  Yazoo,  etc.,  R.  E,  Co.,  77  Miss.  31a,  28 
80.  956,  following  rule;  Houston  &  Texas  Cent  R.  R.  Co.  v.  Texas, 
177  n.  8.  78.  44  L.  680,  20  Sup.  Ct  049,  holding  where  defense  has 
been  interposed. reply  to  which  brings  out  matters  of  Federal  nature, 
those  matters  thus  brought  out  by  plaintiff  do  not  form  part  of 
bis  cause  of  action  within  removal  statutes;  South  Carolina  v. 
Virginia-Carolina,  etc.,  Co.,  117  Fed.  729,  holding  action  by  State 
to  subject  foreign  corporation  to  penalties  Imposed  by  State  statute 
not  removable  where  neither  complaint  nor  statute  make  reference 
to  Federal  (Constitution  or  laws. 

Distinguished  In  Scott  v.  Choctaw  O.,  etc.,  R.  B.  Co.,  112  Fed.  181, 
holding  fact  that  corporation  Is  cvganlzed  ander  act  of  Congress 
may  be  shown  in  petition  for  removal. 

Syl.  3  (XII,  1040).     Repeal  of  railroad's  power  to  consolidate. 

Approved  In  Cooper  Hospital  v.  Camden,  68  N.  J.  L.  703.  64  AtL 
^4,  holding  Cooper  hospital  not  exempt  from  taxation. 
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Sri-  *  (XII,  1010).    Federal  question  —  Belnsal  of  set-off. 

Approved  in  Anltman  &  Taylor  Co.  T.  BromfieUt,  102  Fed.  U, 
holding  wbere  defense  InTolves  Federal  qneation,  bnt  defeudftnt 
cannot  remove  because  Federal  question  does  not  appear  on  faiM 
of  complaint,  defendant's  remedy  Is  by  writ  of  emM-  from  Snpreme 
Court  to  State  court 
170  U.  a  243-201.  42  L.  1023.  HOUSTON.  BTO„  BI.  CO.  t.  TEXAS. 

(XII,  1040).    MlBcellaneons. 

Cited  la  Houston,  etc.,  By.  v.  Texas,  21  Tex.  ClT.  118,  S6  S.  W. 
229,  and  Hall  v.  Rnshlng,  21  Tex.  Civ.  683,  54  S.  W.  82.  both  recit- 
ing history  of  litigation. 
170  U.  8.  262-271,  42  L.  1029,  SBLVBSTBB  v.  tJNITBD  STATES. 

Syl.  2  (XII.  1010).    Criminal  law—  Disagreement  a«  to  one  count 

Approved  In  Hecbter  v.  State;  B4  Md.  441,  GO  AtL  1012,  boldlng 
on  Indictment  charging  two  oITenaes,  I.  e.,  receiving  stolen  goods 
and  being  accessory  before  the  fact  to  the  larceny,  verdict  flnding 
guilty  of  one  offense,  but  silent  as  to  other,  is  good. 
170  U.  8.  272-282,  42  L.  1033,  CALDBBON  v.  ATLAS  88.  CO. 

Syl.  1  (XII,  1041).  Harter  act  overrides  bfU  of  lading  —  Negli- 
gence. 

Approved  In  Knott  v.  Botany  Worsted  Mills,  179  U.  8.  72,  4S 
L.  93,  21  Sup.  Ct.  31,  boldlng  wool  damaged  by  drainage  from 
wet  sugar  through  fault  In  storing  of  cargo  within  Harter  act 
{  1;  Tbe  New  England,  110  Fed.  417,  holding  stipulation  limiting 
carrier's  liability  for  loss  of  transatlantic  ftrst-class  passeng^'s 
baggage  to  $00  is  not  reasonable  and  will  not  be  enforced  when 
prorlalon  not  called  to  passenger's  attention,  and  loss  resulted 
from  theft  by  carrier's  servants. 

Distinguished  In  In  re  Old  Dominion  88.  Co.,  115  Fed.  840,  hold- 
ing. In  proceeding  by  shipowner  to  limit  liability,  question  whether 
fire  by  which  cargo  was  destroyed  was  caused  by  neglect  of  ship- 
owner will  be  adjudicated  by  court  and  not  left  open  to  determina- 
tion of  jury  in  action  by  cargo-owner  for  that  purpose. 

Syi,  2  (XII,  1041).    Modification  of  explicit  contract 

Approved  in  Insurance  Co.  of  North  America  v.  North  German 
Lloyd  Co..  lOG  Fed.  977.  holding  stipulation  In  bill  of  lading  tbat 
"  ship  Is  warranted  seaworthy  only  to  extent  that  owners  shall 
exercise  due  diligence  to  make  >t  so,"  being  amblgnooe  and  uncer- 
tain. Is  of  no  effect 

Syi.  3  (XII.  1041).    Limitation  of  liability  in  bill  of  lading  — Har- 

Approved  In  Doyle  v.  Baltimore,  etc.,  B.  B.,  126  Fed.  842.  hold- 
ing common  carrier  cannot  limit  its  liability  for  goods  lost  in  ship- 
ment, through  its  negligence  by  regulation  or  provision  printed 
on  baclc  or  stamped  on  face  oE  blU  of  lading,  unless  same  is  agreed 
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□poD  with  ablpper  or  dlatiactly  brotigbt  to  bis  atteatlon:  Tbe  New 
EDgland,  110  Fed.  419,  boldlng  stlptilation  limiting  carrier's  lia- 
bility for  lOBB  of  transatlantic  firat-claas  passenger's  baggage  lu 
S60  la  not  reasonable  and  will  not  be  enforced  when  not  called  to 
passenger's  attention  and  loss  caused  bj  theft  by  carrier's  ser- 
rants;  Insurance  Co.  of  North  America  v.  North  German  Lloyd 
Co.,  106  Fed.  977,  boldlng,  If  taking  part  of  cargo  In  lighters  ht^ 
part  of  loading  of  vessel,  stipulation  In  bill  of  lading  relieving 
carrier  from  failure  to  provide  fit  lighter  ts  prohibited  by  Barter 
act,  1  1. 

170  D.  8.  283-303.  42  I*  1037,  MAGODN  T.  ILLINOIS  TEDST,  ETC., 
BANK. 

87I.  1  (XII,  1041).     State  conditions  on  devise  and  descent. 

Approved  in  Ruckgaber  v.  Moore,  104  Fed.  951,  holding  bequest 
by  nonresident  alien  to  nonresident  alien  of  securities  in  America 
not  subject  to  tax  under  war  revenue  act  of  1808,  f  29;  State  v. 
Tra.veler8'  Ins.  Co.,  73  Conn.  264,  47  Atl.  302,  upholding  Gen.  Stat. 
I  3916,  providing  that  Insurance  companleB  sbali  pay  tax  of  1^ 
per  cent  on  market  value  of  their  shares  of  stock  held  by  non- 
resldonts;  Walker  v.  People,  102  III.  108,  61  N.  B.  489.  upboldln^t 
inheritance  tax  law  of  1896,  Imposing  tax  on  all  property  passing 
by  wlU  or  by  Intestate  laws;  Matter  of  Vanderbllt  172  N.  Y.  T-1, 
64  N.  E.  783,  bidding,  under  Laws  1899,  chap.  76,  transfer  tax 
upon  contingent  remainders  Is  payable  forthwith  out  of  property 
tranaferred;  Matter  of  Delano.  176  N.  T.  492,  68  N.  E.  872,  uphold- 
ing transfM  tax  law  of  1896,  i  220,  subd.  6.  Imposing  tas  upon 
exercise  of  power  of  appointment;  Black  v.  State,  113  Wis.  216,  89 
N.  W.  526,  upholding  Laws  1899,  chap.  355.  exempting  from  in- 
heritance tax  all  estates  under  $10,000  In  value. 

DlsUngnlahed  In  dissenting  opinion  In  Snyder  v.  Bettman,  190 
D.  S.  257,  23  8up.  Ct  806,  47  L.  1038,  majority  upholding  succes- 
sion tax  under  war  revenue  act  1898,  1  29,  upon  bequest  to  municl-   , 
pallty  tor  public  purposes. 

SyL  2  (XII,  1011).     Collateral  Inheritance  tax  la  on  succession. 

Approved  In  Snyder  v.  Bettman,  190  D.  8.  251,  23  Sup.  Ot.  SOi, 
47  L.  1036,  upholding  succession  lax,  under  war  revenue  act  lyOS, 
I  29,  upon  bequest  to  municipality  for  public  purposes;  B!u.ok- 
Btone  T.  Miller,  188  D.  8.  204,  23  Sup.  Ct.  278.  47  L.  444,  holding 
deposit  by  Illinois  citizen  In  trust  company  In  New  York,  where  it 
remains  fourteen  months,  is  there  subject  to  transfer  tax,  thousb 
whole  succession  bad  been  taxed  In  New  York;  'Eidman  v.  Mar- 
tinez. 184  U.  S.  B89,  46  L.  7(B.  22  Sup.  Ot.  520,  holding  war  revcuu- 
act  1898,  I  29,  imposing  tax  on  Inheritances,  dues  not  apply  to  In 
tangible  property  in  this  country  of  nonresident  alien  passln;;  (o 
uonresident  alien  partly  by  will  and  partly  by  Intestate  laws  of 
another  country;  Plummer  v.  Coler.  ITS  U.  S.  133,  44  L.  1007,  20 
Sup.    Ct.   836,    holding   bequest  composed    wholly   of   government 
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bonds  fs  taxable  under  N.  Y.  Inheritance  tax  law;  Knowlton 
V.  Moore.  178  U.  S.  54.  67,  44  L.  073,  976,  20  Sup.  Ct.  753,  nphold- 
iDg  war  revenue  act  1898.  i  29.  Imposing  tax  on  Inberitancee;  Fenr 
V.  Campbell,  110  Iowa,  295,  81  N.  W.  606,  holding  Told  Acta  Twenty- 
Biitb  Gen.  Assemb.,  cbap.  28,  Imposing  t&x  on  Inheritances,  and 
providing  that  real  estate  subject  to  such  tax  shall  be  appraised 
after  appointment  of  personal  representative,  and  tax  calculated 
on  appraised  value  must  be  paid  bj  person  entitled  to  estate;  Union 
Trust  Co.  v.  Durfee,  125  Mich.  402,  496,  498,  84  N.  W.  1102,  IIM. 
upboldfng  Acts  1899,  No,  188,  Imposing  progressive  tax  on  Inherit- 
ances; In  re  Dow's  Estate,  167  N.  T.  230,  60  N.  B.  440,  441,  hold- 
ing, under  transfer  tax  law  of  1S97,  trust  funds  as  to  which  power 
of  appointment  Is  exercised  are  liable  to  taxation,  though  Invested 
fn  corporations,  capital  of  which  la  taxable,  and  tn  bonds  exempt 
from  taxation;  affirmed  fn  183  D.  S.  287;  Black  v.  State,  113  Wis. 

217,  89  N.  W.  526.  upholding  Laws  1899,  chap.  365,  exempting  from 
Inheritance  tax  all  estates  under  $10,000  in  value. 

SfL  3  (XII,  1041).    Meaning  of  equal  protection. 

Approved  In  Orr  v.  Gilman.  183  D.  S.  290,  46  L.  203,  22  Sup.  CL 

218,  upholding  N.  T.  transfer  tax  law  of  1897,  t  220.  snbd.  5. 
providing  that  where  one  makes  any  exercise  of  power  of  appcdnt- 
ment  derived  from  any  disposttlon  of  property  made  before  or 
after  passage  of  act,  such  appointment  deemed  irauafer  taxable 
as  tbougb  property  to  wblcb  appointment  relates  belonged  abso- 
lutely to  donee  of  power;  Cotting  v,  Godard,  183  U.  S.  107,  46  L. 
lOS,  22  Sup.  Ct  42,  holding  void  Kan.  act  of  March  8.  1897,  deda- 
ing  and  regulating  stockyards,  as  applying  only  to  Kansas  City 
Stockyards  Company  and  not  to  other  stockyard  companies  In 
Kansas;  Knowlton  v.  Moore,  178  U.  S.  100,  44  L.  ftOS.  20  Sup. 
Ct.  774,  upholding  war  revenue  act  1898,  (  29,  Imposing  tax  on 
Inheritances;  Condon  v.  Moloney,  108  Tenn.  88,  66  8.  W.  872,  uphold- 
ing Knox   county  road   law  of  1901;   State  v,   Shedrol,  76  Vt  281. 

-  283,  54  At).  10S2,  1083.  holding  void  Tt.  Stat.  4732,  4733,  exempting 
honorably  discharged  soldiers  from  peddler's  tax. 

Syl.  4  (XII,  1041).  Equal  protection — Reasonable  classlficatloD 
for  taxation. 

Approved  In  Missouri  v.  Docliery.  191  U.  S.  170,  48  L.  134,  hold- 
ing taxpayer  admitting  own  tax  correct  cannot,  on  ground  of  dralal 
of  due  process  or  equal  protection,  bave  writ  of  Mror  to  review 
State  decision  construing  statute  as  exempting  certain  corporatloDj 
from  payment  of  taxes:  Clark  v.  Kansas  City,  176  U.  S-  119i  44  L.  39T. 
20  Sup.  Ct  286.  holding  Kan.  Laws  1891,  chap.  74.  j  1,  autborlEloi; 
certain  cities  to  take  In  adjoining  territory  by  ordinance,  and  except- 
ing therefrom  agricultural  lands  not  owned  by  railroads.  Is  valid 
as  applied  to  lands  of  railroad  not  used  for  agricultural  purpose?: 
Central  Pac.  Ry.  v.  Evans.  Ill  Fed.  77,  holding,  under  Nev.  act 
March  10,  1901,  board  of  aaeessors  cannot  without  claaslfytag  rall- 
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road  property  designate  railroad  company  bf  name  and  bj  vote 
Ox  valuation  per  mile  of  Its  railroad  throughout  State;  Fidelity 
A  Casualty  Co.  t.  Freeman,  100  FM.  S5Q,  upholding  Tenn.  Acts 
1895,  chap.  160,  |  22,  providing  that  no  misrepreeentatlon  made  in 
negotiattons  of  Insurance  or  In  application  fiball  affect  policy 
unless  made  with  Intent  to  deceive,  though  aBsesBment  Insurance 
companies  excepted  therefrom;  State  v.  Jacksonville  Term.  Co..  41 
Fla.  374,  27  So.  224,  npboldlng  Laws  1889,  chap.  4700,  |  23,  reUt- 
ing  to  appeals;  State  r.  Smith.  ISS  Ind.  55S,  63  N.  B.  30,  uphold- 
ing Acts  1899,  p.  422,  authorising  deduction  for  tax  purposes  of 
mortgage  Indebtedness  not  exceeding  S700,  from  assessed  valua- 
tion of  real  estate;  Iowa  v.  Oarbroski.  Ill  Iowa,  499,  82  N.  W. 
960,  holding  void  Code,  |  1347,  requiring  all  peddlers  working  out- 
side of  cities  or  towns  to  procure  county  license,  but  esceptlng 
therefrom  union  army  and  navy  veterans;  Drew  t.  Tltft,  79  Ulnn. 
182,  7»  Am.  St  Rep.  448,  81  N.  W.  840,  holding  void  Laws  1897. 
chap.  293,  taxing  Inheritances  of  personalty  alone  and  allowing 
larger  exemption  to  lineal  heirs  than  to  collaterals;  Ballard  v. 
MlBBlsBlppl,  etc..  Oil  Co.,  81  Miss.  S58,  95  Am.  St  Rep.  479,  U 
So.  549,  holding  Told  Laws  1898,  p.  85,  chap.  66,  prorlding  that 
every  corporation  employee  shall  have  same  rights  and  remedies 
for  injuries  suffered  by  him  from  any  act  or  omission  of  corpora- 
tion or  its  employees  aa  are  allowed  to  others  where  Injury  re- 
sults from  act  of  fellow  servant;  Callahan  v.  St.  Loula,  etc.,  By. 
Co..  ITO  Mo.  494,  71  S.  W.  214,  94  Am.  St  Rep.  760,  upl|Oldlng  Rev. 
Stat.  1899,  t  2873,  making  railroads  liable  for  damages  sustained 
by  servants  by  reason  of  negligence  of  servants;  Condon  t.  Ma- 
loney,  108  Tenn.  92,  97,  65  8.  W.  873.  874,  upholding  Knox  county 
road  law  of  1901;  State  v.  Cook,  107  Tenn.  610,  64  S.  Vf.  723,  np- 
boldlng act  1S97,  punishing  taking  of  notes  for  patent  rlgbts  with- 
out explicitly  stating  tbat  fact  on  face  of  notes;  State  v.  Schlltz 
Brew.  Co.,  104  Tenn.  732.  737,  78  Am.  St  Rep.  949,  952.  59  S.  W. 
1030.  1037,  upholding  anti-trust  law  of  1897;  State  ».  Clark,  30 
Wash.  44S,  447,  71  Pac.  22,  23,  upholding  Inheritance  tax  law  of 
1901,  p.  67,  though  some  inheritances  are  exempt  and  propor- 
tional taxes  are  laid  on  others;  Copper  Co.  v.  Scberr.  50  W.  Ya.  551, 
40  S.  E.  522,  upholding  Acts  1901,  chap.  35.  f(  86.  87.  imposing 
greater  license  on  corporations  chartered  under  laws  of  this  State 
and  having  principal  place  of  business  or  chief  works  outside  of 
State  than  on  those  having  principal  place  of  business  or  chief  works 
Id  State;  Black  v.  State,  113  Wis.  221.  89  N.  W.  528,  upholding  Laws 
1899.  chap.  35S.  exempting  from  inheritance  tax  all  estates  under 
flO.OOO  In  value;  dissenting  opinion  in  Fidelity  Mut  Life  Assn.  v. 
Mettler,  185  U.  S.  336,  46  L.  936,  32  Sup.  Gt  673,  majority  upholding 
Tex.  Rev.  Stat  1895,  art  3071,  providing  that  life  and  health  In- 
enrance  companies  falling  to  pay  policies  on  demand  shall  be  liable 
tor  12  per  cent  damages  and  reasonable  attorney's  fees  for  collec- 
Vol.  Ill— 68 
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tlon  of  lOBS;  dlsBcntlng  opinion  In  Connolljr  v.  Union  Suwer  Pipe 
C!o.,  1S4  U.  S.  G6T,  46  L.  692,  22  Sup.  Ct  442,  majority  npholdlns 
111.  trust  statute  of  1898,  wbicb  exempts  from  Its  operation  agrl- 
cnltnral  products  or  live  stock  while  In  bands  of  prodncer  or  raiser. 

DIstlnguUbed  In  Connolly  t.  Union  Sewer  Pipe  Co.,  184  U.  S. 
S61,  46  L.  680,  22  Sup.  Ct  440,  npboldlng  111.  trust  statute  of  1898, 
wblch  exempts  from  Its  operation  agricultural  products  oe  lire 
stock  wblle  tn  bands  of  producer  or  ralsra. 

Syl.  6  (XII.  1041).  Equal  proteclJon  —  Inberltance  tax  —  Glasal- 
flcatlon. 

Approved  in  Blackstone  v.  Miller,  ISB  V.  8.  207,  23  Sup.  Ct  279, 
47  li,  445,  holding  deposit  by  Illinois  citizen  In  trust  company  In 
New  Tork  where  it  remalna  fourteen  months  Is  there  subject  to 
transfer  tax  though  whole  succession  bad  been  taxed  In  Illinois; 
Billings  V.  Illinois,  188  U.  S.  98,  99,  101,  103,  104,  23  Sup.  Ct  272, 
47  L.  401,  402,  applying  rules  in  upholding  111.  inberltance  tax  law 
of  1895,  I  2,  relating  to  taxation  of  Ufe  estates;  Clark  v.  TltUBvllle, 
184  U.  S.  331,  46  L,  672,  22  Sup.  Ct.  383,  upholding  city  ordinance 
Imposing  license  tax  upon  persons  carrying  on  occupations  regulated 
by  amouDt  of  sales;  Orr  v.  Gllman,  183  U.  S.  287,  280.  46  L.  201, 
202,  22  Sup.  Ct  217,  218.  upholding  N.  T.  transfer  tax  law  of  1897, 
i  220,  subd.  6,  providing  that  where  one  makes  any  exercise  of 
power  of  appointment  derived  from  any  disposition  of  property  made 
before  or  after  passage  of  act  such  appointment  deemed  transfer 
taxable  as  though  property  to  wblcb  appointment  relates  belonged 
absolutely  to  donee  of  power;  Billings  v.  People,  189  IlL  482,  483, 
50  N.  B.  802,  and  Ayers  v.  Chicago  Title,  etc.,  Co..  187  III.  58. 
58  N.  B.  324,  both  upholding  Inheritance  tax  law  of  1895;  Dixon 
v.  Blcketts.  26  Utah,  224.  ^  Pac.  960,  upholding  Laws  1901,  p.  61, 
chap.  62,  taxing  Inberltoucea.  See  notes,  88  Am.  Bt  B^.  518,  520; 
86  Am.  St  Rep.  703. 
170  U.  S.  303,  42  L.  1046,  SAWYEE  v.  KOCHBRSPEKGER. 

Syl.  1  (XII,  1042).  Removal  —  Complaint  must  show  Tedersl 
question. 

Approved  In  Arkansas  t,  Kansas,  etc.,  P.  Coal  Co.,  183  U.  S. 
1S8,  46  L.  14fi.  22  Sup.  Ct  48,  holding  want  of  Federal  question 
In  complaint  cannot  be  supplied  by  taking  Judicial  notice  of  facts 
not  reDed  on  and  regularly  brought  Into  controversy;  Joy  v. 
St,  IjiuIs.  122  Fed.  525,  denying  Federal  Jurisdiction  over  eject- 
ment to  recover  Spanish  grant  protected  by  Louisiana  purchase 
treaty  where  petition  shows  plaintHTs  rights  depending  solely  on 
question  whether  land  In  suit  was  within  boundaries  of  original 
grant;  Wichita  v.  Missouri,  etc..  Telephone  Co.,  122  Fed.  100, 
denying  removal  where  there  was  no  allegation  In  bill  disclosing 
Ibnt  right  was  based  on  Federal  Constitution  or  law  and  did  not 
act  forth  ground  of  relief  derived  from  either  sufflcieat  to  sustain 
Circuit  Court's  Jurisdiction  If  cause  bad  been  orlginaUy  brought 
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tbere;  Fllblol  t.  Torney,  lift  Fed.  BT6,  dcnylns  Federal  Juriedlc- 
tlon   where  complatnt  fa  ejectment  alleges  tbat  defeodaot  Is  Id 
possession  bj  direction  of  United  States. 
170  U.  a.  304-312,  42  L.  10*7,  WILLIAMS  ».  BGGLESTON. 

S7I-  2  (XII,  1042).  Stranger  cannot  complain  of  breacb  of  con- 
tract 

Approved  In  Pblnney  v.  Sbepard.  etc.,  Hospital  TrusteeB,  177 
v.  a.  170,  44  L.  720,  20  Sup.  Ct.  574,  dismissing  writ  of  error  for 
wast  of  Jurisdiction;  Joestlng  v.  Baltimore,  S7  Md.  &04,  65  Atl.  ISH. 
boldittg  BaHlmore  cannot  complain  that  annexation  act  of  ISSS 
created  contract  whicb  was  Impaired  by  Acts  of  1902,  chap.  130. 

S;l.  3  (Xn,  1012).    Municipality  is  State  agency. 

Approved  In  Crane  v.  Siloam  Springs.  67  Ark.  38,  55  8.  W,  967, 
holding  Const.  1874,  art.  19,  }  '27,  authorlalne  "  aasesBments  on  real 
property  for  local  Improvements  in  towns  and  cities  under  such 
regulations  as  may  be  prescribed  by  law,"  does  not  Inhibit  legis- 
lature from  creation  of  Improvement  district  embracing  entire 
area  of  a  city  or  town;  Byan  v.  New  York,  177  N.  Y.  277,  Qfl  N.  B. 
601,  upholding  Laws  1807.  p.  iS2,  cbap.  415,  as  amended  in  16SD, 
providing  that  wages  for  legal  day's  work  to  all  classes  of  laborers 
on  public  works  or  on  material  to  be  used  in  connection  therewith 
shall  be  not  less  tban  prevailing  wage  In  same  locahty  in  so  far  as 
It  relates  to  direct  employees  of  State  or  municipality;  Town  School 
Dlst  v.  School  Dlst  No.  2,  72  Vt  455,  48  Atl.  698,  upholding  Acts 
1800,  No.  130,  giving  validity  within  Brattlcboro  school  district  to 
teacber*B  certlQcatee  granted  by  prudential  committee  of  that  dis- 
trict and  providing  tbat  district  should  receive  same  share  of  school 
funds  as  before  passage  of  act;  dissenting  opinion  In  People  v. 
Coler,  166  N.  T.  31,  59  N.  E.  726,  majority  holding  void  labor  law 
1807,  In  so  far  as  it  provides  that  contractor  on  municipal  works 
shall  pay  workmen  rate  of  wages  prevailing  In  locality.  See  ^ 
Am.  St  Bep.  624,  note. 

SyL  4  <XII.  1042).    Political  State  subdivision  Is  local  concern. 

Approved  in  Matthews  v.  Kimball,  70  Ark.  463,  60  S.  W.  652,  hold- 
ing, under  Sandf.  &  H.  Dig.,  |  5321,  a  city  council  is  authorized 
to  lay  off  whole  city  into  an  Improvement  district  for  purpose  of 
Improving  a  public  park;  Heman  v.  Allen,  156  Mo.  551,  37  S.  W. 
563,  upholding  charter  provision  assessing  lots  In  sewerage  district 
for  cost  of  sewers  according  to  area. 

Syl.  5  (XII,  1042).  Due  proceaa  —  Consolidation  of  towns  to  erect 
bridge. 

Approved  in  Atktn  v.  Kansas.  191  U.  S.  221.  48  L.  157.  uphold- 
ing Kan.  Gen.  Stat  1001,  If  3827-3829.  making  it  criminal  for 
contractor  on  public  work  to  permit  or  require  employee  to  work 
more  tban  eight  hours  per  day:  Goodrich  v,  Detroit,  184  U.  S,  430, 
46  L.  631,  22  Sup.  Ct  399,  upholding  Mich,  statute  1897,  providing 
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for  opeolng  of  etreeU  on  notice  to  parties  whose  land  la  to  be  taken 
thougli  no  notice  provided  for  owners  for  land  liable  to  be  assessed 
for  Improvement:  Adams  v.  SbelbyvlUe,  154  Ind.  471,  77  Am.  St 
Rep.  488,  57  N.  E.  US,  holding  Imposition  of  aBBessmentB  for  local 
IniprovementB  per  front  foot  Irrespective  of  question  of  accralns 
benefits  violates  Fourteenth  Amendment;  Barfield  v.  Gleason,  111 
Ky.  513,  63  8.  W.  »es,  upholding  K7.  Stat,  f  2838,  providing  for 
original  cost  of  construction  of  streets  In  cities  of  first  class  at 
expense  of  abutting  owners  according  to  area;  Webster  ».  City  of 
Fargo,  9  N.  Dak.  210,  82  N.  W.  733,  holding  legislature  may  pro- 
vide that  entire  cost  of  paving  city  streets  shall  be  borde  by  aba^ 
tiDB  owners  according  to  frontage;  King  v.  Portland,  38  Or.  416, 
US  Pac.  5,  upholding  front  foot  assessment  for  local  ImprovemenU; 
Browne  v.  Turner,  176  Maes.  13,  se  N.  B.  970,  argnendo. 

SyL  6  (XII,  1012).    Binding  effect  of  State  dedsloiL 

Approved  in  Southern  Hy.  Co.  v.  North  CaroUna,  eta,  Comm„ 
09  Fed.  160,  holding  where  Federal  court  has  Independently  ren- 
dered decision  contrary  to  State  decision  holding  State  statute  has 
been  repealed  it  will  be  recalled  If  still  within  court's  control  In 
deference  to  later  decision  of  State  coort 

Syl.  7  (XII,  1042).     Municipality  formed  from  several  towns. 

Approved  In  dissenting  opinion  In  French  v.  Bsrber  Asphalt 
Pnvlng  Co.,  181  D.  8.  351.  45  L.  892,  21  Sup.  Ct  635,  majority 
.  upholding  assessment  upon  abutting  lots  for  street  Improvements 
without  prelllminary  bearing  as  to  benefits,  and  affirming  Barber 
Asphalt  Paring  Co.  v.  French,  158  Mo.  540,  58  S.  W.  B3S. 
170  U.  8.  312-343,  42  L.  1050.  SHAW  v.  KBLLOQO. 

Syl.  2  (XII.  1042).    Land  grant  —  Subsequent  finding  of  minerals. 

Approved  In  Cosmos  Esploration  Co.  v.  Gray  Eagle  OH  Co.,  112 
Fed.  10.  affirming  104  Fed.  44,  46,  holding  claimant  of  lieu  lands 
entered  under  forest  reservation  act  of  1897,  on  affidavit  statinc 
nonmineral  character  of  lands,  not  entitled  to  eqnitable  relief 
against  oil  placer  claimant  in  possession,  where  entry  made  because 
of  value  for  oil  purposes  though  no  oil  yet  discovered  on  particular 
lauds:  Olive  Land,  etc.,  Co.  v.  Olmstead,  103  Fed.  676,  holding 
under  forest  reserve  act  of  1897,  right  of  one  selecting  lieu  lands 
not  alTected  by  fact  that  land  is  in  vicinity  of  producing  oil  wells 
and  that  it  has  surface  Indications  of  oil,  or  that  It  was  aelected 
witl)  view  of  Its  possible  value  as  oil  land,  where  no  oil  baa  bsen 
discovered  thereon. 

Syl.  5  (XII,  1043).     Locators  In  possession  and  paying  taxes. 

Approved  In  Maese  v.  Herman,  183  U.  8.  580.  46  L.  338,  22  Sup. 
Ct.  04,  holding  confirmation  to  town  of  claim  reported  by  surveyor- 
general  as  claim  by  town  under  Mexican  grant  cannot  be  contested 
by  bill  in  equity  against  land  department  on  ground  that  grant  was 
to  private  persons  Instead  of  to  town. 
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(XII.  1042).     Mlicellflneona. 

Cited  in  Maese  t.  Herman.  183  U.  S.  679,  46  L.  838,  22  Snp.  Gt 
B4,  and  Shaw  r.  Lockett,  14  Colo.  App.  413,  60  Pac.  361,  botti  recit- 
ing history  of  litigation. 
170  U.  B.  343-355,  42  L.  1061,  THOMPSON  T.  UTAH. 

SyL  1  (XII,  1043).  Crimes  In  Territories  —  Oonstltntloiial  pro- 
visions. 

Approved  In  Hawaii  v.  Manklcbl.  190  U.  S.  211,  23  Sup.  Ct  78S, 

47  L.  1020,  holding  criminal  proceedings  by  grand  and  petit  juries 
not  substituted  for  existing  Hawaiian  procednre  by  Newlands  reso- 
InUon  of  annexation;  Downes  v.  BIdwell,  182  U.  B.  270,  203,  301, 
4B  L.  1100,  1109,  113S,  21  Sup.  CL  780,  789,  816,  upholding  Foraker 
act  Impbsing  duties  on  Imports  from  Porto  Rico. 

SyL  2  {XII,  1043).    What  is  constitntional  Jury. 

Approved  In  Maxwell  v.  Dow,  176  U.  S.  586,  609,  44  L.  599,  608, 
20  Sup.  Ct.  450,  upholding  prosecution  for  felony  by  Jury  of  eight 
under  UUh  Constirution;  West  v.  Gaminon,  98  Fed.  427,  uphold- 
ing Judgment  of  conviction  rendered  on  plea  of  guilty  voluntarily 
entered  and  which  leaves  no  Issue  of  fact  for  trial;  State  v.  Simons, 
61  Kan.  763,  756,  SO  Pac.  1062,  1063,  holding  defendant  in  prosecu- 
tion for  felony  cannot  agree  to  discharge  of  one  of  Jurors  and  buI>- 
mlt  to  verdict  by  remaining  Juroni  State  v.  Ellis,  22  Wash.  132, 
60  Pac.  137,  holding  defendant  In  prosecution  for  felony  cannot 
stipulate  tor  trial  by  Jury  of  eleven  men;  Richmond  v.  Henderson, 

48  W.  Va.  398,  37  8.  E.  667,  holding  appeal  and  not  certiorari  lies 
from  Judgment  of  Justice  rendered  on  verdict  of  Jury;  Lovlngs  r. 
N.  &  W.  By.,  47  W.  Va.  688,  36  8.  B.  964,  holding  void  Code, 
chap.  60,  1 169,  In  so  far  as  It  authorizes  Jury  of  six  to  try  >n  Circuit 
Court  api)eals  from  Judgments  of  Justices;  dissenting  opinion  In 
Hawaii  V.  UankichI,  100  V.  B.  246,  23  Sup.  Ct  601,  47  L.  1033, 
majority  holding  criminal  proceedings  by  grand  and  petit  Juries 
not  substituted  for  existing  Hawaiian  procedure  by  Newlands 
resolution  of  annexation. 

Syl.  4  (XII,  1043).    Utah  trial  by  Jury  of  eight  —  Ex  post  facto. 

Approved  in  Louisiana  v.  Fonrchy,  106  La.  760,  31  So.  328,  hold- 
ing void  Rev.  Stat,  If  119,  120,  authorizing  disbarment  In  civil  suit 
for  acts  which  when  committed  he  could  have  been  disbarred  only 
after  trial  and  conviction  In  crimlnat  court;  State  v.  Cook,  52  La. 
Ann.  116.  26  So.  751,  holding  act  of  1SS8,  No.  136,  providing  for 
selection  of  Jury  from  thirty  Jnrors  drawn  from  general  venire  box 
instead  of  being  selected  from  thirty-fonr  Jurors  so  drawn.  Is  not 
ex  post  facto  as  to  crime  committed  prior  to  its  passage;  State  v. 
Bates,  22  Utah,  68.  TO.  73,  61  Pac.  905,  906,  holding  one  convicted 
by  unlawful  Jury  after  plea  entered  Is  not  once  In  Jeopardy  though 
former  conviction  stands  unreversed  and  he  may  be  rean-ested 
under  aame  indictment;  dissenting  opinion  in  Downes  v.  Bldwell, 
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182  V.   8.  362,  45  L.   I13S.  21   Sup.  Ct.  815,   majoritr  upboldlng 
Foraker  &ct  ImpoBing  duty  on  Importa  from  Porto  BIco. 

S7I.  5  (XII,  IMS).  CrliulDsl'B  assent  to  trial  b;  unanthorlzcd 
trlbuDol. 

Approved  ia  State  t.  Tbompsoo,  104  La.  169,  28  80.  883,  boldlng 
one  accused  of  crime  necessarily  punishable  at  hard  labor  cannot 
waive  Jury, 

Dlstln^lsbed  In  Queenan  t.  Oklahoma,  190  D.  8.  551,  23  Sop.  Ct 
763.  47  L.  1178.  boldlng  rlgbt  of  defendant  to  object  ttaat  Juror  ta 
dlsgualifled  because  It  appeared  during  trial  tbat  be  bad  been  cod- 
ricted  of  felony,  contrary  to  his  statement  on  voir  dire,  ia  waived 
by  failure  to  raise  qnestlon  until  after  verdict. 
170  D.  8.  S55-372,  42  L.  1068,  VIRGINIA,  ETC.,  COAL  CO.  t. 
CBas'THAL  E.  E.,  ETC.,  CO. 

8yl.  1  (XII,  1044).    Ralbvad  supplies  prior  to  landbolders. 

Approved  In  LoulsTllle  &  N.  R.  R.  Co.  v.  Uempble  Gasligbt  Co.. 
126  Fed,  100,  holding  where  complainant  furnished  coal  to  gas  com. 
pany  for  several  years  and  thereafter  obtained  Judgment  tberefor 
on  which  execution  returned  nulla  bona,  and  assets  sold  to  psj' 
mortgage,  complaint  showing  tbat  twelve  or  eighteen  months 
previous  Income  had  been  diverted  to  pay  interest  Is  Insnfflclent  id 
entitle  complainant  to  preference  over  mortgage;  Southern  Ry.  Co. 
V.  Chapman  Jack  Ca,  117  Fed.  426,  holding  articles  purchased  for 
use  on  railroad  nearly  year  prior  to  receivership  for  use  on  leased 
road  not  Included  in  mortgage  not  entitled  to  preference  over  mort- 
gage debt;  Southern  Ry.  Co.  v.  Ensign  Ufg.  Co.,  117  Fed.  423, 
holding  one  fumlshlng  car  wheels  under  contract  with  railroad 
relying  upon  being  paid  for  same  in  sixty  days  In  accordance  wltn 
previous  course  of  dealing  and  with  knowledge  that  they  were  to 
be  used  In  repairing  equipment  of  leased  road  has  no  preference 
over  mortgages  which  do  not  Include  leased  road;  Gregg  T. 
Uercantlle  Trust  Co.,  109  Fed.  227,  holding  mortgage  upon  corpus 
of  property  of  railroad  can  only  be  displaced  In  favor  of  later  gen- 
eral creditors  on  ground  and  to  extent  tbat  there  has  been  diversion 
of  current  Income  by  company  or  receiver  by  which  mortgagees 
have  profited  and  from  which  Income  such  general  creditors  bad 
prior  eqnitable  right  to  payment:  Illinois  Trust,  etc..  Bank  v.  Doud, 
105  Fed.  147.  holding  loan  tx>  quasi-public  mortgagor  on  pledge  of 
Income  to  make  addition  to  mortgaged  property  entitles  lender  to 
no  preference  in  distribution  of  income  over  prior  mortgage  covering 
all  income  and  property  of  mortgagor  acquired  or  to  be  acqalred: 
First  Nat.  Bank  v.  Ewiog,  103  Fed.  1S3,  boldlng  where  ralboad 
at  time  It  passed  Into  bands  of  receiver  was  uncompleted,  It  was 
proper  tor  court  to  authorize  issuance  of  receiver's  certificates  to 
raise  money  for  Its  completion  and  equipment  as  well  as  to  pay 
.  debts  due  for  labor  previously  done,  and  to  make  sncb  certificate!!  as 
well  as  ordinary  operating  expenses  of  receiver  la  excess  of  eam- 
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lags  superior  lien  to  those  of  prior  mortKageB;  New  York  Security, 
etc.,  Co.  T.  Loulavllle,  etc.,  R.  R.  Co.,  102  Fed.  381,  holding  where 
court  on  BpplIca.tloD  of  mortgagee  puts  railroad  formed  by  coD- 
soltdatlon  of  several  lines  Into  haods  of  receiver  who  pays  operating 
expeiuea,  taxes  and  interest  on  prior  divisional  mortjjcageB  and  In 
so  doing  Incurs  preferential  debts,  preferential  debts  cannot  be 
apportioned  among  several  mortgage  Interests;  Van  Frank  v.  St. 
I.ouls,  etc.,  Ry.,  88  Mo.  App.  499,  holding  claim  for  printed  matter 
and  stationery  furnished  on  simple  contract  anterior  to  foreclosure 
proceedings  not  preferred  over  mortgage;  Van  Frank  t.  Missouri 
Pacific  Ry.,  89  Mo.  App.  470,  474,  47S,  holding  traffic  balances  ac- 
cruing within  year  prior  to  receivership  are  preferred  debts  over 
mortgage.    See  S3  Am.  St  Rep.  74,  note. 

SyL  2  (XII,  1044).  Priority  of  supplies  over  bonds  —  Misappro- 
priation of  Income. 

Approved  In  Southern  By.  Co.  v.  Ensign  Mfg.  Co.,  117  Fed,  420. 
holding  one  furnishing  car  wheels  under  contract  with  railroad 
relying  upon  being  paid  In  sixty  days  In  accordance  with  previous 
course  of  dealing  and  with  knowledge  that  they  were  to  be  nspil 
on  cars  of  leased  road  has  no  preference  over  mortgage  which  does 
not  Include  leased  road;  Rhode  Island  Locomotive  Works  t.  Con- 
tinental Trust  Co.,  108  Fed.  7,  holding  vendor  of  engines  which 
were  not  necessary  to  maintain  road  as  going  concern  cannot  on 
subsequent  appointment  of  receiver  become  entitled  to  preferential 
payment  over  mortgages. 

Distinguished  in  Gregg  v.  Mercantile  Trust  Co.,  109  Fed.  229. 
holding  mortgage  upon  corpus  Of  property  of  railroad  can  only 
be  displaced  in  favor  of  later  general  creditors  on  ground  and  to 
extent  that  there  has  been  diversion  of  current  Income  by  company 
or  receiver  by  which  mortgagees  have  profited  and  from  which  In- 
<:ome  such  general  creditors  bad  prior  equitable  right  to  payment 

Syl.  3  (XII,  1014).  Railroads  —  Priority  of  supplies  after  re- 
lAiversbip. 

Approved  In  Southern  By.  v.  Carnegie  Steel  Co.,  176  U.  S.  283, 
285,  44  L.  470,  471,  20  Sup.  Ct  357.  358.  holding  debt  for  rails 
bought  by  railroad  shortly  prior  to  appointment  of  receiver  and 
needed  to  operate  road  properly  end  safely  has  preference  over 
mortgage  as  to  Income;  Southern  Ry.  Co.  v.  Ensign  Mfg.  Co.,  11" 
Fed.  422,  holding  one  furnishing  ear  wheels  under  contract  with 
railroad  relying  upon  being  paid  in  sixty  days  in  accordance  with 
previous  course  of  dealing  and  with  knowledge  that  they  were  to 
be  used  on  cars  of  leased  road  has  no  preference  over  mortgage 
which  does  not  Include  leased  road;  New  York  Security,  etc.,  Co. 
V.  Louisville,  etc..  B.  B.  Co.,  102  Fed.  3S9,  holding  where  court  ou 
application  of  mortgagee  puts  railroad  formed  by  consolldntlou 
of  several  lines  Into  hands  of  receiver  who  pays  operating  e.tpi>uscs. 
taxes  and  interest  on  divisional   mortgages  and   In  so  doing   In- 
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curs  preferential  indebtedness  preferential  debts  cannot  be  appw- 
Honed  among  seTeral  mortgage  Interests. 

(XII,  lOM).    MIscellaneouB. 

Cited  In  AtlanUc  Tnist  Co.  t.  Dana,  128  Fed.  230^  holding  where 
corporaHon  receiver  appointed  In  suit  b;  Judgment  creditors  to 
whlcb  mortgagees  are  not  parties  Is  directed  to  make  permoDent 
Improvements,  cost  thereof  not  chai^eable  against  iDCome  accru- 
ing after  mortgagee  of  Income  has  asserted  his  right  thereto  by  Ip- 
terrenlng  In  aid  of  sntt  to  foreclose  his  mortgage. 
170  V.  a.  372-883.  Not  cited. 
170  U.  B.  388-402.  42  L.  1078.  STDABT  y.  BASTON. 

SyL  2  (XII.  1044).     Deed  to  county  commissioners  in  trost. 

Approved  In  Wright  t.  Morgan.  191  U.  S.  58,  48  L,  ^  holding 
Denver  acquired  absolute  alienable  title  under  patent  purporting 
to  convey  to  mayor  In  trust  for  said  city  and  to  bU  successors 
land  purchased  pursuant  to  act  authorizing  mayor  to  enter  certain 
lands  for  burial  purposes. 
170  D.  S.  402-408,  42  L.  1085.  JOLLY   v.   UNITED  STATES. 

Syl.  1  (XII,  1046).     Unsold  postage  stamps  subject  of  larceny. 

See  68  Am.  St  Bep.  SS6,  note. 
170  U.  S.  408-411.     Not  cited. 
170  n.  S.  412-488,  42  L.  1088.  EHODBS  v.  IOWA. 

SyL  1  (XII.  1045).    State  cannot  forbid  importation  of  commodity. 

Approved  In  Pabst  Brewing  Co.  v.  City  of  Terre  Haute.  98  Fed. 
883.  holding  void  ordinance  Imposing  license  tax  on  each  brewery, 
depot  oV  agency  of  brewery  as  applied  to  depot  maintained  by 
brewery  of  another  State  solely  for  purpose  of  storing  In  original 
package  beer  shipped  Into  State  until  distributed  to  customers  la 
same  package. 

Syl.  2  (XII.  1045).  Importation  and  sale  of  liquors  In  ortglsal 
packages. 

Approved  In  Austin  v.  Tennessee,  179  U.  S,  364,  45  L.  234,  21 
Sup.  Ct.  140,  holding  cigarettes  Imported  In  ordinary  pack  of  ten 
cigarettes  each  unboxed  but  thrown  loosely  In  baskets  are  not 
original  packages. 

Syl.  3  (XII,  1045).    When  Imports  subject  to  police  power. 

Approved  in  Iowa  v.  American  Express  Co.,  118  Iowa,  4S0,  4S2, 
92  N.  W.  67.  holding  where  liquor  Is  shipped  by  express  0.  O.  D. 
Into  this  State  to  be  delivered  to  consignee  on  payment  of  price, 
liquor  Is  Bobject  to  seizure  in  hands  of  express  company;  State  \. 
Hanaphy,  117  Iowa,  20,  90  N.  W.  603,  holding  salesman  soliciting 
orders  for  sale  of  liquor  for  principal  in  Illlnola  who  sends  goods 
C.  O.  O.  to  buyer  cannot  be  pi-osecuted  under  Code,  |  2382;  State 
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T.  Hlckox,  64  Ean.  669,  68  Pec.  38,  and  In  re  Bergen,  JIS  Fed.  842, 
both  bolding  rold  Kan.  Seas.  Laws  18SS,  cbap.  149,  |  12,  ponlablng 
taking  or  recelTlng  order  for  sale  of  llquora  aa  applied  to  agent 
for  llqDM  bonae  In  another  State  wbo  aolldta  orders  from  con- 
Burners  and  wbfcb  orders  be  forwards  to  principal;  State  v.  Intoxi- 
cating Liquors,  94  Me.  340,  341,  47  AtL  Ei33,  bolding  Uquora  shipped 
from  New  Hampshire  cannot  be  selxed  while  tn  car  standing  on 
aiding  and  bad  not  reached  destination;  State  v,  Blzman,  162  Mo. 
88.  62  S.  W.  837,  upholding  beer  inspection  act,  |  5,  providing  that 
one  bringing  beer  from  other  Btates  shall  before  offering  it  for  sale 
nottfy  inspector  who  shall  be  fumished  with  statement  of  Its  com- 
position, wbo  shall  then  Inspect  It  and  receive  his  fees. 

Distinguished  In  United  States  v.  Adams  Exp.  Co.,  119  Fed.  2ffi, 
bolding  where  liquors  are  shipped  bj  express  C.  O.  D.  carrier  not 
guilty  of  Belling  liquors  wltbont  license;  Sontbem  Elxp.  Co.  v.  State, 
114  Qa.  290,  39  S.  B.  900,  holding  wbislcey  shipped  from  another 
State  by  express  to  be  delivered  to  consignee  on  payment  to  express 
agent  of  price  Is  subject  to  liquor  laws  on  arrival  at  destination 
and  while  in  bands  of  express  agent;  State  v.  Intoxicating  Liquors, 
96  Me.  142,  143,  144,  49  Atl.  671,  holding  liquors  shipped  from 
Boston  by  railroad  and  connecting  lines  and  consigned  to  shippers 
and  seised  in  railroad's  warehouse  at  destination  were  subject  to 
aelsnre  tn  railroad's  hands  jnder  Rev.  Stat,  chap.  27. 

SyL  4  (511,  1045).     Statutes  interpreted  to  effect  Intent 

Approved  in  Dulutb  Brewing,  etc.,  Co.  r.  City  of  Superior,  123 
Fed.  358,  upholding  municipal  ordinance  requiring  manufacturers 
Of  liquors  maintaining  place  for  their  sale  within  city  distinct 
from  their  manufactory  to  pay  license;  State  v.  Atchlnson,  etc.. 
By„  176  Mo.  715.  75  S.  W.  781,  holding  quo  warranto  does  not  lie 
■gainst  railroad  making  unlawful  charges  as  Missouri  statutory 
remedies  afford  exclusive  remedy;  Corbin  v.  McConnell,  71  N.  H. 
852,  52  Atl.  448.  holding  void  statute  making  penal  solicitation  of 
orders  In  this  State  for  the  delivery  of  liquors  in  another  State 
with  knowledge  that  they  are  to  be  sold  here  in  violatioii  of  law. 

SyL  5  (XII,  1016).  Commerce  —  Station  agent  receiving  goods 
from  other  State, 

Approved  in  Lottery  Case,  188  U,  S.  381,  23  Sup.  Ct.  329,  47  L.  503, 
upholding  antl-iottery  act  of  1895,  prohibiting  carriage  of  lottery 
tickets  from  one  State  to  another. 
170  V.  8.  438-468,  42  L.  1100,  VANCE  v.  W.  A.  VANDBRCOOK  CO. 

SyL  1  (XII,  1046).  State's  control  of  liquors  In  original  packages. 

Approved  in  Dulutb  Brewing,  etc.,  Co.  v.  Superior,  123  Fed.  358, 
apboltUng  municipal  ordinance  requiring  manufacturers  of  liquors 
maintaining  place  for  their  sale  within  municipality  distinct  from 
manufactory  to  pay  license;  State  v.  Bixman,  162  Mo.  38,  62  S.  W. 
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837,  nptioldlDg  beer  Inepectlon  act,  |  5,  provldtDg  tbat  any  ODe 
receMng  for  sale  beer  made  in  other  States  shall  before  offering  same 
for  sale  notify  lospector  who  shall  be  fomlabed  wftb  statement  of  Its 
composition  and  shall  thereupon  Inspect  same  and  receive  fees. 

Sjl.  2  (XII,  1016).    State  prohibition  of  sale  fn  original  package. 

Approved  In  Reymann  Brewing  Co.  t.  Blister,  ITS  U.  S.  455,  45  L. 
274,  21  Sup.  Ct  203,  upholding  83  Ohio  Laws  15T,  tasting  liquor 
business  as  applied  to  West  Virginia  corporation  sending  beer  In 
cases  containing  several  bottles  to  Ohio  for  sale;  Minneapolis  Brew- 
ing Co.  V.  M'GlIilvray,  104  Fed.  263,  upholding  Seas.  Laws  S.  Dak. 
1S97,  cbap.  72,  licensing  and  regulating  liquor  bueineas  as  applied  lo 
dealer  who  manufactures  liquors  In  another  State  and  shlps'tbem 
therefrom  to  bis  warehouse  and  there  sells  them  in  original  pack- 
age; State  V.  Hanaphy,  117  Iowa,  18,  19,  90  N.  W.  602,  holding 
salesman  for  Illinois  firm  accepting  orders  for  liquor  In  this  State 
which  principal  sends  C.  O.  D.  to  buyer  cannot  be  prosecuted  under 
Code,  I  2382,  problbltlug  soliciting  orders  for  liquor. 

Sjl  8  (XXI,  1046).  Begulation  without  prohibition  of  sale  of 
liquor. 

Approved  in  Pabst  Brewing  Co.  v.  Crenshaw,'  120  Fed.  152,  Dp- 
holding  Mo.  Seas.  Laws  1809,  p.  228,  I  6,  requiring  one  recelviiig 
beer  for  sale  from  other  State  to  notify  Inspector  before  offering 
same  for  sale, who  shall  Inspect  and  label  same,  etc.;  State  v.  Ean- 
aphy,  117  Iowa,  20,  SO  N.  W.  803,  holding;  aalesman  for  IlUnols 
principal  accepting  orders  for  liquor  In  this  State  which  principal 
sends  C.  O.  D.  to  buyer  cannot  be  prosecuted  under  Code,  i  23^, 
prohibiting  soliciting  orders  for  liquor;  Stevens  v.  State.  61  Oblo 
St  60S.  56  N.  E.  479,  upholding  prohibition  of  sale  of  liquors  In 
unbroken  package  In  township  as  applied  to  aaie  by  agent  of  mana- 
facturer  located  In  auothn-  State. 

Syl.  4  (XII,  104S).    Act  1890  —  Sales  In  original  packages. 

Approved  In  Minneapolis  Brewing  Co.  v.  M'Gllllvray,  104  Fed. 
262,  upholding  Seas.  Laws  S.  Dak.  1897,  chap.  72,  licensing  and  rega- 
lating  liquor  business  as  applied  to  dealer  who  manufactures  liqnun 
in  another  State  and  ships  tbem  therefrom  to  his  warehouse  and 
there  sells  them  In  original  package. 

Syl.  5  (KIl,  1046).    Right  of  citizen  to  Import  liqnor  for  own  ose. 

Approved  In  In  re  Bergen,  115  Fed.  342,  holding  void  Kan.  Sess. 
Laws  1885,  chap.  14S.  1  12.  making  it  criminal  to  take  or  recelre 
orders  for  liquors  as  applied  to  agent  of  nonresident  principal  wbo 
sends  orders  to  principal  for  acceptance  or  rejection;  Baclne  Iron 
Co.  V.  McCommons,  111  Ga.  543,  upholding  license  tax  on  traveling 
agents  for  nonresident  principals  who  take  orders  for  gooda  sud 
when  same  are  shipped  into  State  receive  them  In  bulk,  brean 
original  package  an  1  distribute  them  among  customers  with  viUau- 
executory  contracts  have  been  made. 
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S7I.  10  (XII,  1M7).    Commerce  —  Act  requlrlog  purity  certificate. 

Approved  In  SoutlierD  Bxp.  Co.  t.  Ensley,  116  Fed.  7Sa,  holding 
bill  by  interstate  express  company  to  restrain  enforcement  of  city 
ordinance  requiring  payment  of  license  fee  as  condition  of  trans- 
acting business  In  city  need  not  sbow  compliance  with  State  laws 
aa  condition  of  doing  business  in  State  or  that  It  Is  exclusively  en- 
gaged In  interstate  commerce;  State  t.  HIcIeox,  64  Kan.  654,  658, 
669,  68  Pac.  37,  holding  void  Laws  1885,  cbap.  149.  i  12.  problbitlPor 
taking  orders  for  sale  of  liquor  as  applied  to  nonresident  salesman 
soliciting  orders  for  nonresident  merchant 
170  n.  S.  468-481,  42  L.  1111,  VANCE  v.  W.  A.  VANDBKCOOK  CO. 

8;1.  1  (XII,  1047).  Pleading  must  show  requisite  amount  in 
controversy. 

Approved  In  O'Neal  v.  United  States,  190  U,  S.  37,  23  Sup.  Ct  777, 
47  L.  946,  denying  Jurisdiction  to  review  District  Court  Judgment 
for  contempt  on  error  where  Jurisdiction  over  person  and  subject- 
matter  not  challenged  and  certificate  of  lower  court  was  whether  It 
bad  Jurisdiction  to  try  and  punish  defendant  for  contempt  upon 
facta  and  for  causes  stated;  Wiley  v.  Sinbler,  179  U.  S.  65.  45  L.  .SS, 
21  Sup.  Ct.  20,  npholdlng  Circuit  Court's  Jurisdiction  over  action 
against  State  election  officers  to  recover  damages  alleged  to  exceed 
12,000  for  refusing  plaintiff's  vote  for  member  of  Congress;  Maui- 
gault  V.  Ward,  123  Fed.  712,  upholding  Federal  Jurisdiction  where 
It  appears  from  bill  that  claim  Is  made  in  good  faltta  that  State 
Btatnte  under  whicb  defendants  are  proceeding  to  do  acts  sought 
to  be  enjoined  violates  Federal  Constitution  though  other  grounds 
of  invalidity  are  also  alleged  and  further  alleged  that  complainant 
will  sustain  damages  In  excess  of  ¥2.000;  Battle  v.  Atkinson.  115 
Fed.  385,  386,  denying  Federal  Jurisdiction  over  action  for  unlawful 
detainer  where  under  Arkansas  statute  Buch  action  le  merely  for 
purpose  of  restoring  possession  where  relation  of  landlord  and  tenant 
exists  and  complaint  alleges  value  of  premised  is  fS.OOO  and  rental 
value  ?25  per  month;  M'Cormlclt  v.  M'Donaid,  110  Fed.  53,  denying 
Jurisdiction  over  suit  to  declare  that  complainant  la  entitled  under 
agreement  with  defendant  to  certain  per  cent  of  net  profits  of  con- 
tract wbicb  is  being  executed  by  defendant;  Kunkei  v.  Brown,  SB 
Fed.  594,  595,  holding  amount  in  dispute  for  Jurisdlctiona]  purposes 
is  determined  by  amount  claimed  by  platnlin  In  his  pleading  in 
good  fallb  tbougb  such  claim  Is  made  under  mistake  of  fact  as 
subsequently  shown  by  evidence;  Chitty  v.  Pennsylvania  Ry.  Co. 
02  S.  C.  530,  40  8.  B,  946,  holding  in  aKdavlt  for  attachment  In  suit 
for  damages  to  property  it  is  not  necessary  to  state  value  of  property 
but  amount  of  damages  Is  aufficlent;  dissenting  opinion  In  Giles  v, 
Harris,  189  V.  S.  492,  23  Sup.  Ct.  648,  47  L.  914,  majority  denying 
Federal  court's  Jurisdiction  over  suit  in  equity  by  Alabama  negro 
to  compel  board  of  registrars  to  enroll  name  on  voting  lists  under 
Constitution  alleged  to  l>e  contrary  to  Federal  Constitution. 
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Syl.  4  (XII,  1018).    Heasure  of  damagea  for  IIUkkI  seizure. 

Approved  in  dissenting  opinion  In  Buckl  A  Son  Lnmber  Co  t. 
Fidelity,  etc,  Co.,  100  Fed.  410,  majority  Holding  nnder  Florida 
statute  conditioning  attachment  bonds  to  pay  all  costs  and  damages 
reasonable  attorney's  fees  expended  by  defendant  In  procnrliig  dU- 
■olatlou  of  attachment  and  In  addition  to  those  expended  in  mala 
case  are  recordable  as  damages  is  action  on  bond. 
170  D.  S.  481-511,  42  L.  1116,  ANDERSON  t.  UNITBD  STATES. 

Syi  6  (XII,  1048).    Homicide  by  shooting  and  drowning. 

Approved  in  Pooler  v.  United  States,  127  Fed.  D14,  holding  where 
indictment  charges  defendant  with  having  made  and  used  false 
voucher  concerning  claim  for  pension  upon  general  verdict  of  gnlllj 
punishment  prescribed  by  Rev.  Slat,  t  M38,  may  be  Imposed;  Jeweit 
T.  United  States,  100  Fed.  838,  holding  Indictment  charging  one  as 
"  president,  director  and  agent "  of  national  bank  In  process  of 
liquidation  with  willfully  misapplying  assets  of  bank  is  not  bad 
for  inconsistency  or  duplicity. 

Syl.  8  (XII,  1048).  Direction  that  verdict  of  manslaughter  nn- 
Jastiaed. 

Approved  in  United  States  v.  Lewis,  111  Fed.  634,  explaining 
elements  of  murder  and  manslaughter  and  facts  which  must  appear 
to  render  homicide  Justifiable  on  ground  of  self-defense. 
170  U.  &  511-621.     Not  cited. 
170  U.  8.  622-527,  42  L.  1130,  UNITBD  STATES  v.  WINSTON. 

Byl.  2  (XII,  1048).     District  attorney  —  Extra  compensation. 

Approved  In  The  Adula,  127  Fed.  854,  holding  district  attorney  la 
entitled  to  extra  compensation  in  prize  cases;  The  Adula,  127  Fed. 
863,  holding  marshal  entitled  to  compensation  outside  statutory  fees 
for  services  rendered  In  his  district  in  transferring  prize  to  another 
district  under  order  of  court. 
170  U.  S.  627-530.  Not  cited. 
170  U.  S.  530-537.  42  L.  1134,  TEXAS,   ETO.,  BY.  t.  REEDER. 

SyL  2  (XII,  1048).  Carriers  —  Contributory  negligence  of  pas- 
senger. 

Approved  In  Whitney  v.  New  York,  etc.,  R.  R.  Co.,  102  Fed.  854. 
holding  employee  changing  to  different  employment  with  defend- 
ant and  in  connection  with  change  stipulating  for  free  pass  ^i. 
while  using  pass  for  own  pleasure,  passenger  to  whom  railroad  Is 
liable  for  Its  negligence  causing  injury. 

170   U.   8.  637-584.  42  L.   1136,   WE8TINGH0USB  T.   BOYDES 
POWER   BRAKE   CO. 

Syl.  1  {XII,  1040).     Patent  for  mere  abstraction  Is  void. 

Approved  In  American  Bell  Tel.  Go.  v.  National  TeL  Mfg.  (^., 
100  Fed.  1051,  holding  void  BerUner  patent  No.  463,669,  for  tele- 
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phone  trail Bmltter;  NatkjQal,  etc.,  Co.  v.  Interchangeable,  etc.,  Co., 
9S  Fed.  767,  holding  void  Heln  patent  Mo.  480,194,  claims  1,  2  and  7. 
Tor  brake  beam;  Plumb  t.  New  York,  etc.,  B.  B.  Co.,  97  Fed.  648, 
holding  McKenna  patent  No.  348,2S9,  for  air-brake  attachment,  void 
In  view  of  prior  art;  Magic  Light  Co.  t.  Economy  Gaa  tamp  Co., 
97  Fed.  91,  holding  WllUama  patent  No.  606,435,  for  Improvement  In 
gafl-generatlng  gas  fixtures,  not  Infringed. 

DlBUngoisbed  tn  Busch  v.  Jones,  184  U.  S.  607,  46  L.  712,  32  Sup. 
Ct.  S15,  holding  void  Jones  patent  No.  204,741,  for  process  tor  re- 
moving type  Indentations  from  printed  sheets. 

Syl.  2  (XII,  1049).     Patents  —  Particulars  of  speclflcatlons. 

Approved  in  Singer  Co.  v.  Cramer,  192  U.  B.  284,  24  Sup.  Ct 
299,  48  L.  447,  holding  Cramer  patent  No.  271,426,  for  sewing-ma- 
chine treadle,  not  infringed  by  device  of  Dlehl  patent  No.  306,469; 
Hobbs  V.  Beach,  180  D.  S.  400,  4S  L.  SOS,  21  Sup.  Ct  416,  holding 
fact  that  claim  in  Beach  reissue  No.  11,167,  for  machine  for  at- 
taching stays  to  corners  of  boxes,  contains  words  "substantially 
as  described,"  does  not  preclude  patentee  from  Insisting  that  pat- 
ent has  been  Infringed  by  use  of  mechanical  equivalent;  Seller  v. 
Fuller  &  Johnson  Mfg.  Co.,  121  Fed.  80,  bolding  Starka  and  Felland 
patent  No.  486,200,  for  transplanting  machine,  not  Infringed  by 
machine  of  Uoehring  patent  No.  653,425;  Stllwell-Blerce,  etc.,  Co. 
T.  Eufaula,  etc.,  Oil  Co.,  117  Fed.  414,  holding  Valle  and  Tompkins 
patent  No.  421,454,  for  combined  cooker  and  cake  former  for  oil 
meal,  valid  as  to  claims  1,  2,  4  and  9;  American  Bell  Tel.  Go.  v. 
National  Tel.  Mfg.  Co.,  109  Fed.  1054,  holding  void  Berliner  patent 
No.  463,569,  lor  telephone  transmitter;  Anderson  Foundry,  etc., 
Works  V.  Potts,  108  Fed.  383,  bolding  Potta  patent  No.  322,393, 
claim  3,  for  clay  disintegrator,  limited  by  prior  art  and  not  in- 
fringed; National,  etc.,  Co.  v.  Interchangeable,  etc.,  Co.,  99  Fed. 
774,  holding  Heln  patent  No.  480,194,  claims  5,  6,  8  for  brake  beam, 
limited  and  not  Infringed. 

Syi,  3  (XII,  1060).    Pioneer  patent  cannot  cover  function. 

Approved  in  Singer  Mfg.  Co.  v.  Cramer,  192  U.  S.  276,  24  Sup. 
Ct.  296,  48  L.  444,  bolding  Cramer  patent  No.  271,426,  for  treadle 
device  for  sewing  machines,  not  Infringed  by  device  covered  by 
Dlebl  patent  No.  306,469;  Severy  Process  Co.  v.  Harper,  113  Fed. 
584,  585.  bolding  Severy  patent  No.  549,091,  tcsr  surface  for  platens 
for  printing  presses,  not  infringed  by  device  of  Allen  patents  Nos. 
613,217-613,221;  Electric  Smelting,  etc.,  Co.  v.  Pittsburg  Reduc- 
tion Co.,  Ill  Fed.  767,  758,  holding  Bradley  patents  No.  464,933  and 
No.  468,148,  relating  to  process  for  reduction  of  refractory  ores, 
not  infringed  by  Hall  patent  No.  400,766,  for  reduction  of  alumi- 
num ores;  Cleveland  Target  Co.  v.  Empire  Target  Co.,  97  Fed.  73, 
holding  Marqua  patent  No.  301,908,  for  target  traps,  valid  and 
infringed. 
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SjL  4  (XII,  1090).    Patenta  —  SubBtltutlon  of  eqalralento. 

Approved  In  De  Lamar  r.  De  Lamar  Mln.  Co.,  117  Fed.  241. 
holding  Told  Walstein  patent  Ko.  607.719,  for  process  for  extract- 
ing preciona  metals  from  cyanide  solotlona  by  use  of  sine  dast; 
Krajewakl  t.  Ptiarr,  106  Fed.  622,  boldlng  Krajewskl  patent 
No.  340,503,  for  machine  for  breaking  and  cutting  com,  valid  and 
infringed;  Westlngbonse  Air-Brake  Go.  t.  Chrlstensen  EnglneO'lng 
Co..  103  Fed.  494.  holding  WestinghouBe  patent  No.  360,070,  for  Im- 
provements  In  air-brake  mechanism,  not  Infringed;  Cleveland  Target 
Co.  T.  Empire  Target  Co.,  97  Fed.  74,  holding  Matqua  patent 
No.  301,908,  for  target  traps,  valid  and  Infringed. 

8f  1.  5  (XII,  lOSO).  Patenta  —  Machines  producing  same  reaolt 
as  equivalents. 

Approved  In  Standard,  etc.,  Scale  Co.  v.  Computing  Scale  Co., 
126  Fed.  649,  construing  Fltral,  Culmer,  Azias  and  Sanderson  cam- 
patlng  scale  patents;  American,  etc..  Tool  Co.  v.  Philadelphia,  etc.. 
Tool  Co.,  123  Fed.  896,  holding  Bates  patent  No.  364.181.  for  pneu- 
matic drilling  tool,  not  Infringed  by  tool  of  Keller  patent 
No.  647.415;  Maro  Knitting  Macbiae,  etc.,  Co.  v.  Jenckes  Mfg.  Co.. 
121  Fed.  lis,  holding  Mayo  patent  No.  363,628,  claim  2,  for  mechan- 
ism for  knitting  mscblne,  limited  and  not  Infringed;  Uaaseth  v.  Lar- 
kln,  119  Fed.  174,  holding  Masseth  patent  No.  439.166,  for  packer 
for  deep  wells,  not  Infringed;  Moore  v.  Schaw,  118  Fed.  OM,  hold- 
ing Moore  patent  No.  622,251,  for  holding  device  for  riveting  pipe, 
valid  and  Infringed;  Dowaglac  Mfg.  Co.  v.  Brennan,  118  ^ed.  147, 
holding  Hoyt  patent  No,  446,230.  for  Improvement  in  grain  drills, 
not  infringed  by  device  made  In  accordance  with  Christman  and 
Munn  patent  No.  497,S64;  Pittsburg  Meter  Co.  v,  Pittsburg  Sup- 
ply Co.,  108  Fed.  661,  holding  Youngs  patent  Na  473.544,  for  pro- 
portional gas  meter,  not  Infringed;  Thorn son-Houston  Electric  Co. 
V.  Lorain  Steel  Co.,  103  Fed.  643,  holding  Knight  patent  No.  428,169. 
for  improved  electric  motor  regulator,  valid  and  infringed  by  elec- 
tric controller  made  In  accordance  with  Harris  patent  No.  587,733; 
Westlnghouse  Alr-Brake  Co.  v.  Chrlstensen  Engineering  Co..  103 
Fed.  403,  holding  Westlnghouse  patent  No.  360,070,  for  improve- 
ment In  air-brake  mechanism,  not  infringed;  Nurton  t.  Wheaton, 
97  Fed.  641,  holding  Jordan  patent  No.  307,197,  for  improvements 
In  can-ending  machine,  not  Infringed  by  machine  made  in  accord- 
ance with  Wheaton  patents  Noe.  477,584  or  499,949. 

Syl.  6  (XII,   1050),     Air-brake  pateats. 

Approved  In  Westlnghouse  Air  B.  Co.  v.  Chrlstensen  Bug.  Co.. 
12S  Fed.  439,  affirming  123  Fed.  308,  which  affirms  113  Fed.  095, 
holding  Boyden  patent  No.  481,134,  claim  2,  for  valve  for  air- 
brake. Infringed;  Westlnghouse  Alr-Brake  Co.  v.  Chrlstensen  En- 
gineering Co.,  121  Fed.  558.  holding  where  article  made  by  de- 
fendant prior  to  filing  of  bill  for  Infringement  of  patent  did  not 
infringe,  and  do  Intention  there  to  Infringe  Is  shown,  Buhaeqtient 
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'.'bSDge  la  Btmctare  tranBformtng  It  Into  Infrlngliis  aevlce  will  not 
warrant  preliminary  lajuuctloii;  Crown  Cork,  etc.,  Co.  t.  Alnmlnum 
Stopper  Co.,  lOS  Fed.  857,  argnendo. 
170  U.  S.  584-687.  42  L.  1153,  FINK  v.  UNITED  STATES. 

Syl.  1  (XII,  UKJO).    Article  dutiable  nnder  two  headB. 

Approved  In  Petry  r.  United  States,  127  Fed.  lia,  holding  books 
for  children's  nse  in  German,  containing  lithographic  prints,  are 
dDtiable,  under  tariff  act  1897,  par.  400,  chap.  11,  f  1,  and  are  not 
admitted  free  under  par.  602,  (  2. 

Sfl.  2  (XII,  1050).  Muriate  of  cocaine  dutiable  aa  medicinal 
preparation. 

Approved  in  Scherlng  t.  United  States,  119  Fed.  472,  holding 
byosclo  bydrobromate  la  dutiable,  under  tariff  act  1890,  par.  74. 
as  meiJldnal  preparation  in  which  alcohol  Is  used,  and  not  under 
paragraph  76,  as  chemical  salt;  Bottle  &  Co.  v.  United  States,  108 
Fed.  217,  holding  chloral  hydrate  dutiable  under  paragraph  8T,  tar- 
iff act  1897,  as  medical  preparation  In  which  alcohol  Is  used;  United 
States  7.  Maasachusetts  General  Hospital,  100  Fed.  934,  holding 
surgical  Instruments  are  Bciendflc  Instruments  admitted  free  under 
tariff  act  1894,  par.  68S. 
170  U.  S.  585-593,  42  L.  1154,  WAGONER  v.  BVAN8. 

Syl.  2  (XII,  l<Xi0).     Municipal  taxation  of  property  ouUlde  limits. 

Approved  In  Foster  v.  Pryor,  189  U.  S.  332.  23  Sup.  Ct  052,  47 
L.  838,  upholding  Okla.  Seas.  Laws  1S99,  p.  218,  providing  that  onlv 
taxes  for  territorial  and  court  funds  sball  be  levied  In  unorgan- 
ized country  attached  to  any  county  for  Judicial  purposes. 
170  U.  S.  593-606,  42  L.  1156,  PROVIDENT  LIFE,  ETa,  CO.  v. 
MERCER  CO. 

Syl.  3  (XII,  1061).  Parttea  acting  In  good  faith  —  Statutory 
construction. 

Approved  in  Board  of  Comrs.  of  Stanley  Co.  v.  Coler,  113  Fed. 
710,  holding,  under  Code  N.  C,  {  1990,  empowering  county  com- 
missioners to  subscribe  to  stock  of  railroads  when  necessary  for 
their  completloD,   county  could   subscribe   for  stock  of  projected 

Syl.  4  (XII,  1051).     Recitals  li>  municipal  bonds. 

.Approved  In  Tulare  Irrigation  Dial.  v.  Shepard,  185  U.  8.  24 
46  li.  784,  22  Sup.  Ct  640,  holding  defective  organization  of  Irriga- 
tion district,  under  Cal.  act  ot  1887,  because  of  Insufficiency  o( 
notice  of  intended  preseotatlon  of  petition  for  formation  of  dis- 
trict to  supervisors,  cannot  be  raised  against  bona  flde  bondholder!) 
where  supervisors  decided  district  duly  organized  and  filed  copy 
of  determination  with  county  recorder,  and  bonds  contained  re- 
litnl  of  compliance  with  act;  Wetaell  v.  City  of  Paducah.  117  Fed. 
ii54,  applying  principle  where  council  make  recitals  tliat  all  necefr- 


zedbyGoOgIc 


170  D.  8.  e06-eiS        Notes  on  U.  S.  BaporU.  923 

iarj  conditions  have  been  compiled  with;  Board  of  Comrs.  of  Stsn- 
ley  Co.  T.  Coler,  113  Fed.  718,  holding  county  Issuing  bonds,  un- 
der N.  C.  Code,  f  1996,  for  stock  In  railroad  built  Into  county  as 
agreed,  Is  estopped  by  recitals  therein  tbat  they  were  Issued  by 
antborlty  of  such  statute  to  deny  that  subscription  was  necessary 
to  completion  of  road;  State  t.  Wichita  Co.,  62  Kan.  G02.  64  Fac. 
47,  holding  recitals  In  bonds  iHsued  under  refunding  acta  tbat  they 
are  issued  to  refund  county  bonds  actually  existing  when  act 
passed,  and  which  have  been  outstanding  for  two  years,  estop  county 
from  denying  such  facta  as  against  bona  flde  purchaser. 

Syl.  2  (XII,  1061).  Municipal  authority  to  Issue  bonds  when 
road  completed. 

Approved  In  Board  ot  Comra.  of  Stanley  Co,  t.  Ooler,  113  Fed. 
723.  holding,  under  N.  C.  Code,  I  1996,  empowering  county  commis- 
sioners to  subscribe  to  stock  of  railroads  when  necessary  to  their 
completion,  county  could  subscribe  to  stoclc  of  projected  railroad. 

Syl.  6  (XII,  IttSl).  Negotiable  municipal  bonds  delivered  In  vio- 
lation of  escrow. 

Approved  in  Pickens  Tp.  v.  Post,  99  Fed.  663,  reafflrming  rule; 
D'Esterre  v.  New  York,  104  Fed.  610,  holding  where  town  Issued 
negotiable  bonds  In  conformity  with  statute  and  ddlvered  them 
to  purchaser  by  whom  they  were  negotiated  for  value  to  bona 
flde  third  party,  municipality  cannot  avoid  liability  on  ground 
that  they  were  negotiated  by  officers  on  crenilL 
170  V.  8.  606^14,  42  L.  1162,  LEDBETTBR  v.  UNITED  STATES. 

Syl.  2  (XII,  lOSl).     Indictment  In  language  of  statute. 

Approved  in  In  re  Bellah,  118  Fed.  72,  74,  holding  averment  Id 
a  petition  in  Involuntary  bankruptcy  that  defendant  at  certain 
time  received  specified  sum  from  specified  source,  which  sum  "  be 
has  since  concealed  and  secreted  with  intent  to  hinder,  delay  or 
defraud  bis  creditors,"  ta  not  defective  for  want  of  particularity. 

Syl.  3  (XII,  1051).  Indictment  —  Negativing  provisos  and  ex- 
ceptions. 

Approved  In  In  re  Bellah,  116  Fed.  78,  holding  petition  in  In- 
voluntary bankruptcy  is  defective  If  it  omits  to  aver  that  defend- 
ant was  not  wage  earner  nor  a  person  engaged  cbiefly  Id  farming 
or  tillage  of  soil. 

SyL  4  (XII,  1052).    Indictment  In  words  of  statute 

Approved  In  Dalton  v.  United  States,  127  Fed.  S46,  holding  In- 
dictment, under  Rev.  Stat.,  1  5480,  for  using  mails  to  defraud 
must  not  only  charge  devising  of  scheme  or  artifice  to  defraud,  to 
be  effected  by  using  mails,  but  must  set  out  the  facts  which  con- 
stitute the  specific  acheme  or  artifice  so  devised  by  defendant 

170  U.  S.  614.  616.     Not  cited. 
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170  U.  8.  ei5-fl20,  42  L.  1165,  HOLLOW  AT  t.  DUNHAM. 

Syl,  1  (XII,  1052),    SofBclency  of  evidence  not  examinable  on  ap- 
peal from  TerTltoty, 

Approved  In  Lnhra  t.  Hancock,  181  V.  8.  570,  45  L.  1007,  21 
Sup,  Ct  727,  reaffirming  rule. 

Sjl.  4  (XII,  10B2).    Appeal  — General  excepUon. 

Approved  In  M'Cuteheon  t.  Hall  CapauJe  Co.,  101  Fed,  548, 
reaffirming  rale;  Hlndman  t.  First  National  Bank,  112  Fed.  S34, 
applying  rule  In  action  (or  damagea  for  deceit  wherebj  plalntlfF 
Induced  to  pnrcbaBe  stock;  Columlius  Const.  Co.  t.  Crane  Co.,  101 
Fed.  58,  holding  rule  10,  Circuit  Court  of  Appeals,  seventli  circuit. 
requiring  party  excepting  to  cliarge  to  "  state  distinctly  several  mat- 
ters of  law  In  charge  to  wblch  be  excepts,"  does  not  require  dif- 
ferent grounds  of  objection  to  be  enumerated  In  tbe  exceptions. 
170  U.  S.  621-628,  42  L.  1167,  UNITED  STATES  v.  SALAMBIER. 

Syl.  1  (XII,  1052).    Tariff  —  Protest  against  entry. 

Approved  in  United  States  v.  Brown,  127  Fed.  797,  boldlng  board 
of  general  appraisers,  under  customs  administrative  act  of  1890, 
is  required  first  of  all  to  determine  its  jurisdiction.  Including  tbe 
validity  of  the  protest;  Weil  v.  United  States,  124  Fed.  1007,  up- 
holding protest  against  classiScation  of  certain  longhaired  Rus- 
sian calf  skins  wbere  it  did  not  refer  to  paragrapb  664  of  act  of 
1807,  under  which  tbey  were  free,  but  only  to  paragraphs  561. 
5(S  of  said  act;  Knowlee  v.  United  States,  122  Fed.  972,  bolding 
protest  of  importer,  asserting  that  goods  were  exempt  under  cer- 
tain paragrapb,  sbould  be  sustained  wbere  tbey  are  exempt,  though 
under  another  paiugrapb;  Bayeradorfer  &  Co.  v.  United  States. 
122  Fed.  969,  holding  protest  claiming  goods  are  tree  of  duty  as 
provided  in  certain  specified  paragraphs  of  tariff  act  is  sufficient 
to  warrant  reversal  of  collector's  ruling,  though  paragrapb  which, 
as  matter  of  law,  places  tbem  on  free  list  Is  not  specified,  it  hav- 
ing been  named  In  companion  protest;  reversed  tn  126  Fed.  732; 
Shaw  V.  United  States,  122  Fed.  446,  holding  protest  claiming 
free  entry  of  importation  of  tapioca  flour,  under  paragraph  646 
of  tariff  act  of  18&4,  was  sufficient  to  advise  collector  that  exemp- 
tion was  in  fact  claimed  under  paragraph  677  of  act  of  1897. 
wbich  contains  identical  provision  wbere  sucb  act  was  one  in  force 
nad  governed  the  Importation;  United  States  v.  Shea,  etc.,  Co., 
114  Fed.  40.  holding  protest  Is  sufficient,  though  importer  fails  to 
designate  cvrrectly  tbe  provision  under  which  the  classification 
should  have  been  made;  In  re  Claflln,  113  Fed.  944,  945,  bolding 
protest  filed  by  importer,  under  customs  administrative  act  of 
1890,  against  classification  of  gloves  as  lambskin,  under  paragraph 
441  of  tariff  act  of  1897,  on  ground  that  they  should  be  "  assessed 
under  paragraph  439  as  Schmascbln  gloves,"  waa  sufficient;  United 
VoLIII  — 69 
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States  T.  PUdltch,  90  Fed.  93B.  holding  fact  tbat  protest  of  Im- 
porter agatast  asseumeat  tor  duty  falls  to  state  under  wbat  pn>- 
Tfalon  or  what  It  Is  -clBlined  merchandise  Bbould  be  assessed  does 
not  render  It  Insufficient,  where  on  appeal  right  paragraph  Is 
found  and  correct  duty  Imposed. 

Distinguished   In  Dnited  States  t.  Ba^ersdorfer,  126  Fed.  735, 
TRR,  holding  protest  falling  to  specify  the  proper  paragraph  under 
which  goods  are  free  of  duty. 
170  U.  B.  628-637.     Not  cited. 
170  D.  B.  637-666,  42  L.  1174.  HATES  t.  DNITED  STATES. 

Sj).  2  (511,  10S3),  Derivation  or  ratification  of  title  —  Private 
land  claims. 

Approved  In  Whitney  v.  United  States,  181  U.  8.  114,  40  L.  T75, 
21  Sup.  Ct  669,  holding  title,  under  Mexican  grant  In  New  Mexico, 
made  in  184S  by  governor  is  Incomplete  and  canuot  be  confirmed 
where  there  Is  no  evl-dence  of  approval  by  departmental  assembly 
and  no  record  of  further  proceedings  to  obtain  approval  of  su- 
preme government,  and  there  Is  no  record  of  Its  existence  In  archives 
of  New  Mexico;  Mitchell  v.  Furman,  180  U.  S.  431,  45  L,  610, 
21  Sup.  Ct  441,  holding  authority  of  Spaolsh  officer  to  make  con- 
veyance of  public  domain  not  presumed  from  mere  fact  of  con- 
veyance In  absence  of  other  evidence  where  he  had  no  aathority 
ex  officio  to  do  so. 

Syl.  3  (XII,  1053).  Adverse  possession  —  Mexican  grant 
-  Distinguished  in  Sena  v.  United  States,  189  U.  S.  240,  23  Sup. 
Ct  598,  47  L.  791,  holding  Court  of  Private  Land  Claims  cannot 
confirm  Spanish  grant  where  grantee's  descendants  had,  for  more 
than  nine  years  prior  to  Mexican  treaty  of  1848,  abandoned  land 
and  there  had  been  no  possession  by  representatives  of  grantee 
since  treaty,  and  no  attempt  to  assert  their' title  thereto  for  more 
than  fifty  years  thereafter. 
170  U.  S.  655-665,  42  L.  1181,  THECARIB  PRINCE. 

Syl.  1  (Sll,  1063).    Following  concurrent  decisions  on  facts. 

Approved  lu  BraJnard  v.  Buck,  181  U.  S.  105,  46  L.  453,  22  Sup.  Ct 
461,  applying  rule  to  resulting  trust;  International  Nav.  Co.  v.  Farr  k 
Bailey  Mfg.  Co.,  181  U.  S.  224,  45  L.  833,  21  Sup.  Ct  593,  apply- 
ing rule  in  determining  seaworthiness;  Illinois  v.  Illinois  C.  B-  It- 
Co.,  184  U.  B.  98,  46  L.  449,  22  Sup.  Ct  308,  applying  role  where 
courts  found  that  structures  did  not  extend  into  lake  beyond  point 
of  practical  navigability;  Workman  v.  Mayor,  etc.,  of  New  Yorii, 
179  V.  S.  855,  45  L.  318,  21  Sup.  Ct  213,  applying  rule  in  holding 
city  liable  in  rem  for  damages  caused  by  collision  of  Ita  flreboat; 
Whitney  v.  Olson,  108  Fed.  296,  holding  on  admiralty  appesl  ds- 
ctsion  of  District  Court  on  questions  of  fact  depending  upon  coo- 
tradlctory  evidence,  taken  In  open  court,  not  reversed  unless  clearij 
against  evidence;  Wllder's  SS.  Co.  v.  Low,  112  Fed.  165,  applying 
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rule  in  collision  case;  JBcobeen  t.  Lewis  Klondike,  etc.,  Co.,  112 
Fed.  78,  applying  rule  In  action  for  breach  of  towage  oontract 

S7I.  2  (XII,  10&3).    Bill  or  lading  exempting  from  loss  by  d^ects. 

Approved  in  Tbe  Southwark,  104  Fed.  104,  holding  agreement  In 
bill  of  lading  for  dressed  meats  to  be  shipped  across  Atlantic  that 
carrier  will  not  be  responsible  for  damage  arising  from  Injury  to 
ship's  refrigerator  or  machinery  Is  valid,  and  relieves  carrier  from 
liability  for  loss  resulting  from  snch  causes  unless  negligence 
Is  shown. 

DlsUngulshed  in  The  Ontario,  106  Fed.  327,  holding  mere  In- 
equality of  strength  In  rivets  not  evidence  of  defects  in  lost  rivets 
where  plates  sprung  so  as  to  render  vessel  nnseaworthy. 

Syt.  3  (XII.  10S3).  Harter  act  —  Nonliability  tor  nnseawortU- 
aess. 

Approved  in  The  Southwark,  191  U.  S.  8,  48  L.  69,  holding  fur- 
nishing of  refrigerator  In  good  order  competent  for  safe  transpor- 
tatlou  of  beef,  which  vessel  has  undertaken  to  carry,  Is  within 
obligation  to  use  due  diligence  to  provide  seaworthy  vessel  un- 
der Harter  act;  Knott  v.  Botany  Worsted  Mills,  179  U.  S.  73,  45 
L.  93,  21  Sup.  Ct.  31,  holding  where  wool  damaged  by  drainage 
from  wet  sugar,  damage  caused  by  Improper  loading  or  stowage 
of  cargo  within  Harter  act,  t  l;  The  Germanic,  1Z4  Fed.  3,  hold- 
ing vessel  liable  for  damage  to  cargo  where  by  reason  of  negll* 
gence  and  Improper  loading  of  cargo  in  port  by  stevedores,  brought 
about  condition  of  Instability,  which  owing  to  accumulation  of 
ice  on  upper  aeck  rendered  her  topheavy  and  she  turned  turtle 
at  dock;  The  C.  W.  Elpblche,  122  Fed.  439.  holding  Harter  act 
does  not  exempt  shipowner  from  liability  for  damage  to  cargo 
resulting  from  her  unseaworthy  condition  at  commencement  of 
'  voyage,  though  It  Is  shown  that  he  exercised  due  diligence  to 
make '  her  in  all  respects  seaworthy;  Nord-Deutscher  Lloyd  v. 
President,  etc.,  of  Ins.  Co.  of  North  America,  110  Fed.  424,  426, 
holding  due  diligence  not  exercised  to  make  l^hter  seaworthy  and 
fit  for  business  In  which  It  was  employed  where  seams  were  Im- 
properly calked  and  admitted  water  into  hold  when  boat  rocked 
by  slight  swell  from  passing  steamer;  Insurance  Ca  of  North 
America  v.  North  German  Lloyd  Co..  106  Fed.  976,  holding  If  taking 
cargo  to  vessel  In  lighters  be  part  of  loading  ot  vessel  stipula- 
tion In  bin  of  lading  relieving  carrier  from  failure  to  provide  fit 
lighter  Is  prohibited  under  Harter  act.  i  1;  The  Uanltoba,  104  Fed. 
151,  162,  holding  open  port  at  beginning  of  voyage,  condition  of 
which  was  unknown  to  officers,  made  ship  unseaworthy  as  to  cargo 
stowed  In  that  compartment;  The  Friesland,  104  Fed.  100,  hold- 
ing where  cargo  Injured  by  sea  water  entering  vessel,  which  had 
been  worn  by  corrosion,  tbrongb  iron  bottom  of  valve  chest  which 
had  never  been  removed  for  examinatldta,  there  was  not  sufficient 
Inspection  under  bill  of  lading  requiring  due  diligence  to  make 
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vessel  seaworthy;  Fair,  etc.,  Mfg.  Co.  t.  Intemstlonal  NaT.  Co.,  M 
Ped.  637,  bedding  vessel  not  seawortlij  wtiere  coveiiaga  of  port, 
tbongb  BtnictnrallT  St,  are  tbrougb  Inadvertence  Insecurelr  faH- 
tened  so  tbat  they  become  open  and  admit  water  damaging  cargo: 
In  re  Old  Dominion  SS.  Co.,  115  Fed.  S49,  holding  in  proceeding 
by  shipowner  In  District  Court  tor  limitation  of  liability  question 
whether  fire  by  which  cargo  was  destroyed  was  caused  hy  design 
or  neglect  of  shipowner,  so  as  to  deprive  It  of  exemption  from 
liability,  win  be  determined  by  court  and  will  not  be  left  open 
to  be  determined  by  Jury  In  action  brongbt  by  cargo-owner  for 
this  purpose;  The  Aggie,  107  Fed.  302,  argnend*. 
170  U.  S.  666-874,  42  L.  1188,  TEXAS,  ETC.,  RT.  t.  ARCHIBALD, 

SyL  1  (XII,  lOfiS).    Carriers  —  Duty  to  see  cars  are  fit. 

Approved  In  Patton  t.  Texas  &  P.  £.  R.  Co.,  179  U.  S.  664,  45 
L.  365,  21  Sup.  Ct.  278,  holding  railroad  not  liable  to  fireman 
Injured  through  turning  of  step  on  engine  through  nut  becoming 
loose  where  it  had  been  Inspected  at  beginning  of  trip;  Northern 
Pnc.  Ry.  Co.  v.  Tynan,  119  Fed.  292,  applying  rule  where  brake- 
man  killed  while  trying  to  couple  cars  equipped  with  old-style 
conpler  little  used,  and  decedent  not  Instructed  as  to  couplers: 
dissenting  opinion  In  Dawson  v.  Chicago,  etc.,  By.  Co.,  114  Fed. 
87S,  majority  holding  brakeman  going  between  moving  cars  and 
seizing  grip  Iross  primarily  used  for  making  couplings  Is  guilty 
of  contributory  negligence  where  there  were  tiand  holds  on  ad- 
joining car  which  he  might  have  safely  nsed;  Swcnson  v.  Bender, 
114  Fed.  7,  holding  servant  Injured  by  caving  in  of  tunnel  in  which 
he  was  worlclng,  and  which  was  Insufficiently  timbered,  cannot  be 
charged  with  contributory  negligence  In  law  where  he  was  Inei- 
po'lenced  and  master  assured  him  that  place  was  safe,  and  it  was 
shown  tbat  master  directed  planlis  to  be  put  In  to  hide  danger  from 
men;  New  Orleans,  etc.,  R.  R.  Co.  v.  Clements,  100  Fed.  423,  hold- 
ing foreman  In  switchyards  who  gets  on  moving  flat  cars  to  loosen 
brakes  and  is  Injured  by  brake  wheel  coming  off  not  guilty  of 
contrllmtory  negligence;  Missouri,  etc..  By.  Co.  v.  Merrill,  65  Kan. 
443,  70  Pac.  360.  93  Am.  St  Rep.  292,  holding  railroad  companj 
which  delivers  defective  car  to  connecting  carrier  not  liable  tot 
Injuries  to  employee  of  latter  by  reason  of  defect  after  recdvlng 
company  has  Inspected  car  and  taken  It  In  charge. 

Distinguished  In  dissenting  opinion  In  UcOulre  v.  Bell  Tel.  Co, 
167  N.  Y.  221,  60  N.  E.  438,  majority  holding  fact  that  lineman 
knew  that  pcde  nsed  by  telephone  company  did  not  t>elong  to 
company  does  not  relieve  company  from  liability  for  injury  caused 
by  Its  defects. 

Syl.  2  (XII,  1054).    Master  must  furnish  safe  appliances. 

Approved  In  Deserant  v.  ^Cerlllos  Coal  R.  R.  Co.,  178  D.  S.  421, 
44  L.  1134,  20  Sup.  Ct  972,  reaffirming  rule;  Choctaw,  etc.,  K-  B. 
Co.  V.  McDade,  191  U.  B.  68,  48  L.  101,  holding  brakeman  assumes 
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risk  of  Injury  from  proxlmltr  of  overhanging  watw-Bpout  on  tank 
to  track;  Texas,  etc.,  Ry.  Co.  v.  Bebymer,  189  U,  8.  470,  23  Sup. 
CL  623,  47  Ij.  906,  applying  rule  where  brakeman  Injured  by  fall- 
ing from  car  which  was  negligently  stopped  suddenly  with  knowl- 
edge of  his  position;  Wheeler  v.  Oak  Harbor,  etc.,  Co.,  126  Fed. 
3S1,  holding  where  woman  injured  by  skirts  being  caught  on  re. 
volvlng  shaft,  nnder  window  In  which  she  was  seated,  allegations 
that  ahe  waa  unacquainted  with  danger  and  that  It  was  her  cus- 
tom to  alt  there  with  defendant's  knowledge,  petition  not  demur- 
rable as  showing  contributory  negligence;  American  Distributing 
Co.  T.  Thorne,  122  Fed.  433,  holding  where  common  laborer  sent 
to  top  of  building  to  start  elevator  which  bad  stuck,  and  he  had 
previously  started  It  by  shaking,  and  In  attempting  again  to  do 
so  It  fell,  Injuring  hiiu,  be  did  not  assume  risk;  Kenney  v.  Med- 
daugh,  118  Fed.  214,  215,  holding  fireman  employed  on  road  for 
over  year  assumed  risk  of  proiimity  of  mall  crane  to  track;  Lind- 
say V.  New  York,  etc..  R.  R.  Co.,  112  Fed.  385,  holding  where 
brakeman  continuously  employed  In  railroad  yard  for  over  nine 
months  was  Injured  by  falling  into  drain,  which  with  118  other 
similar  drains  bad  plainly  existed  in  yard  all  time  of  bis  employ- 
ment, be  assumed  risk  thereof;  King  v.  Morgan,  109  Fed.  449, 
holding  experienced  miner  using  iron  bar  tn  tamping  dynamite 
assumed  risk  of  employment;  Beattle  v.  Edge  Moor  Bridge  Works, 
100  Fed,  234,  applying  rule  where  bridgeworker  Injured  through 
defects  in.  work;  Tennessee,  etc.,  By.  Co.  v.  Currier,  108  Fed.  23, 
holding  where  miner  engaged  in  driving  car  into  mine  injured 
while  riding  on  new  car  which  was  higher  than  old  one  be  was 
not  guilty  of  contributory  negligence;  Volk  v.  B.  F,  Sturtevant 
Co.,  104  Fed.  277,  holding  employee  whose  duty  it  is  to  clean  out 
bottom  of  elevator  abaft  and  is  injured  by  descent  of  car  upon  him  as- 
sumes risk  of  employment;  Mexican  Cent.  Ry.  Co.  v.  Murray,  102 
Fed.  272.  holding  employee  assisting  In  raising  bridge  spans  with 
iron  loops,  and  Injured  by  breaking  of  loop,  did  not  assume  risk 
where  be  continued  work  after  breaking  of  two  loops  and  when 
third  loop  was  strained;  Cincinnati,  etc.,  R.  R.  Co.  v.  Gray,  101 
Fed.  62ft.  holding  railroad  receiver  installing  new  and  different 
switch  from  one  formerly  used,  and  falling  to  instruct  as  to  Its  use,  13 
liable  for  Injuries  to  servant  caused  by  Its  Improper  operation:  Olseu 
V.  Nfirtb  Pacific  Lumber  Co.,  100  Fed.  388,  bolding  one  accepting  em- 
ployment may  assume  that  master  has  employed  careful  fellow  ser- 
vants; Grace,  etc.,  Co.  v.  Kennedy,  99  Fed.  6S2,  holding  servant 
does  not  assume  risk  of  employer's  neglect  to  furnish  reasonobly 
safe  system  of  protection  against  danger  from  Injury  from  pasB- 
ing  vehicles  coming  In  contact  with  guy  ropca  extending  from 
place  where  servant  la  working  out  Into  and  ii.cross  street;  Cres- 
well  V.  Wilmington,  etc..  Ry.  Co.,  2  Pcnnew.  (Del.)  215,  216,  43  Atl. 
630,  631,  holding  in  action  against  railroad  for  death  of  employee 
alleged  to  have  been   caused  by  combination   of  several   causes, 
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where  tbere  was  no  evidence  of  defects  In  appllancea  and  ahowu 
tbat  lie  bad  used  same  appliances  for  years,  It  la  not  error  to 
direct  verdict  for  defendant;  Wood  v.  Victor  Mtg.  Co.,  66  8.  C 
487,  4&  S.  B.  82,  applying  mle  where  carpenter  and  r^talrmBD 
employed  fn  cotton  mill  injured  by  falling  oa  him  of  sacks  of 
starch  negllKently  piled;  diseenting  opinion  In  Bt.  Loots  Cordage 
Co.  T.  Miller,  126  Fed.  615,  majority  holding  woman  injured  by 
Angers  slipping  Into  machine,  which  she  had  operated  each  Cay 
for  several  weeks,  after  Its  cogs  bad  been  ancovered.  See  7S  Am. 
St  Rep.  600.  601,  note. 
170  D.  8.  676-681,  42  L.  1192,  KINGMAN  v.  WE8TBEN  MFG.  CO. 

Syl.  1  (XII,  1054).    Where  time  for  error  to  Clrcnit  Court  rnnB, 

Approved  In  Id  re  Worcester  County,  102  Fed.  810,  holding  where 
Circuit  or  District  Court  permits  filing  of  petition  for  rehearing 
during  term  at  which  order  or  decree  sought  to  be  reviewed  was 
entered  It  retains  Jurisdiction  to  act  upon  sncb  petition  at  a  suc- 
ceeding term,  and  time  for  appeal  does  not  begin  to  run  until  sucb 
action  taken. 
170  U.  S.  681-702.  42  L.  I19B,  DNITED  STATES  T.  COK. 

(XII,  10S4}.    Miscellaneous 

Cited  in  Whitney  v.  United  States,  181  U.  S.  112.  46  I*  774,  21 
Sup.  Ct  569,  reviewing  history  of  Ueslean  colonization  law. 


CLXXI  UNITED  STATES. 


171  D.  S.  1-30,  43  L.  49,  SCHOLLKNBERGEB  v.  PENNSYLVANIA. 

Syl.  2  (XII,  1055).     Oleomargarine  Is  article  of  commerce. 

See  85  Am.  St  Rep.  402,  note. 

Syl.  3  (XII,  1065).  State  regulation  of  Introduction  of  Impure 
articles. 

Approved  In  Grossman  v.  Lurmaa,  192  D.  S.  196,  48  L.  404,  24  Snp. 
Ct.  236.  affirming  171  N.  Y.  332.  334.  63  N.  E.  1098,  1099,  nphftidli^ 
Laws  1893.  chap.  661,  relating  to  adulterations  in  food  and  pro- 
viding that  any  article  shall  be  deemed  adulterated  If  It  be  colored, 
coated  or  polished  or  powdered,  wbereby  damage  Is  concealed,  or 
It  Is  made  to  appear  better  than  it  really  Is  or  of  greater  value; 
Smith  V.  St.  Louis,  etc.,  B.  B.  Co.,  181  n.  8.  266.  46  L.  850,  21  Sap. 
Ct  605,  upholding  Tex.  Ber.  Stat  1895.  art  5lM3c.  relaUng  to 
quarantining  of  diseased  animals;  People  v.  Buffalo  Figb  Co.,  164 
N.  Y.  102,  78  Am.  St.  Bep.  027.  68  N.  B.  37,  holding  void  statute 
forbidding  having  In  possession  certain  kinds  of  fish  during  certala 
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aeasona,  la  so  far  tm  It  affects  possession  and  sale  of  Imported  flab. 
See  86  Am.  8t  Rep.  403,  note. 

DlaUngulBhed  In  Capital  City  Dairy  Co.  t.  Ohio,  183  U.  S.  248, 
46  L.  176,  22  Snp.  Ct  123,  upholdlQg  Ohio  laws  forbidding  mann- 
facture  and  sale  of  oleomargarine  wblch  contains  any  coloring 
matter;  Minnesota  t.  Brundage.  180  U.  8.  603,  505.  43  L.  641,  6£i. 
21  Snp.  Ot.  4GT,  denying  habeas  corpus  where  one  Imprisoned  for 
Ttolatlon  of  Minn,  dairy  act  haa  not  availed  himself  of  State  rem- 
edies for  review. 

6yl.  4  (XII,  lOSG).  Commerce  —  Prohibition  of  Importation  of 
pure  articles. 

See  78  Am.  St  Rep.  2S2,  note. 

SyL  5  lS.ll,  I05S).  Commerce  — Prohibition  of  Importation  of 
adulterated  articles. 

DUtlngnlshed  in  dissenting  opinion  In  People  v.  Buffalo  Fish 
Co..  164  N.  I.  110,  113,  114,  79  Am.  St.  Bep.  G33.  634,  68  N.  B.  40, 
41,  42,  majority  holding  void  Laws  1892,  making  It  unlawful  to 
have  in  possesalon  certain  kinds  of  flsh  at  certain  times,  as  applied 
to  posaeBsloD  and  sale  of  fmi^rted  dsb. 

Syl.  6  <XII,  103S).     State  prohibition  of  sales.  * 

Approved  In  Atiantlc  &  Paclflc  Tel.  Co.  v.  Philadelphia,  190  U.  8. 
162,  23  Sup.  Ct.  818,  47  L.  999,  holding  telegraph  company  though 
engaged  In  Interstate  commerce  may  be  compelled  by  city  to  pay 
reasonable  license  fee  for  enforcement  of  local  government  super- 
vision of  poles  and  wires. 

Syl.  7  (XII,  10&5).  Commerce  —  ProhlblUon  of  sales  In  original 
packages. 

Approved  In  Racine  Iron  Co.  v.  McCommons,  111  Ga.  S46,  36 
S.  E.  870,  holding  State  may,  to  raise  revenue.  Impose  llceuse  tax  on . 
traveling  agents  for  principals  residing  In  other  States  and  who 
make  executory  contracts  for  sale  of  goods,  and  who  receive  goods 
in  bulk,  break  original  package  and  distribute  goods  to  customers: 
McAllister  T.  State,  94  Md.  302,  303,  SO  Atl.  1047,  1048.  holding 
void  Code  Pub.  Gen.  Laws,  p.  489.  as  amended  by  Supp.  Code  1890- 
1900,  p.  33,  prohibiting  sale  of  oleomargarine  made  In  imitation  of 
butter,  in  so  far  as  it  prohibits  having  In  possesion  and  sale  In 
State  of  oleomargarine  in  original  package  made  In  another  State; 
In  re  Wilson,  10  N.  Mex.  36.  60  Pac.  75,  holding  void  Sess.  Laws 
1890,  p.  101,  Imposing  license  fee  as  condition  upon  which  coal  oil 
may  be  sold  In  Territory,  as  applied  to  sales  In  original  packages; 
Saulsbury  v.  State,  43  Tex.  Gr.  05,  G3  S.  W.  570.  96  Am.  St.  Rep. 
,  upholding  statute  requiring  peddlers  to  take  out  license  as 
applied  to  peddlers  of  buggies  previously  sent  him  by  manufacturer 
In  another  State  and  which  he  took  out  of  original  package  and  put 
together  and  sold;  dissenting  opinion  in  Austin  v.  Tennessee,  179 
D.  a.  369,  381,  45  L.  236,  241,  21  Sup.  Ct  142.  146,  majority  uphold- 
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lug  coDvictlon  of  rfolatloa  ot  Teno.  act  of  1897,  prohlbltliig  briDgliis 
Into  State  or  sale  ot  cigarettes,  wbere  cigarette  packages  Imported 
loosely  In  basket.    See  78  Am,  8L  Kep,  251,  note. 

Distlnsnished  In  Aostlti  t.  Tennessee,  179  D.  S.  363,  4B  L.  230;  21 
Sup.  Ct  136,  npboldlDg  conTlctlon  of  Titration  of  Tenn.  act  of 
1897,  problbttlng  Importation  or  sale  of  dgarettea  where  cigarettes 
Imported  In  ordinary  packs  whlcb  were  tbrown  loosely  In  basket: 
Arbuckle  v.  Blackburn.  113  Fed.  625,  626,  upholding  Ohio  par? 
food  law  of  1881,  as  applied  to  articles  brought  from  otlier  States 
and  sold  In  original  package;  In  re  Sclieltlln,  99  Fed,  27S,  2Tfs. 
upholding  Mo.  SeSH.  Acts  1895.  p.  26,  i  2,  prohibiting  manufacture 
or  sale  of  substance  In  Imitation  of  butter;  Cook  y.  Marahall  Co.. 
119  Iowa,  396,  93  N.  W.  376,  holding  where  many  boxes  of  cigarettes 
eacb  containing  ten  cigarettes  are  given  absolutely  loose  to  ex- 
press company  by  manufacturer  to  transport  to  another  State,  eacb 
box  Is  not  an  original  package;  Iowa  t.  Schlenker,  112  lowB,  650. 
84  N.  W.  700,  npboldlng  Code,  i  4989,  declaring  fine  for  one  who 
sells  adulterated  milk. 

Syl.  8  (XII,  1056).     Commerce  —  Suitability  of  original  package. 

Approved  in  dissenting  opinion  In  Austin  t.  Tennessee,  179  D. 
S.  367,  45  L.  235,  21  Sup.  Ct.  141,  majority  npholdlng  Tenn.  act 
of  1897,  prohibiting  sale  and  importation  of  cigarettes  as  applied 
ro  importation  of  cigarettes  In  ordinary  packs  tbrowo  loosely  tn 
basket. 

(XII,  1055).    Miscellaneous. 

Cited  tn  Austin  v.  Tennessee,  179  U.  S.  356,  4S  L.  231,  21  Sop. 
Ct  137,  Incidentally. 
171   U.  S.  30-34,  43  L.  60,   COLLINS  T.  NEW  HAMPSHIBE. 

Syl.  1  (XII,  1(^6).  Commerce  —  Law  reqniting  adulteration  of 
Imports. 

Approved  In  State  v.  Collins,  70  N.  H.  218,  4S  AtL  1O80,  follow- 
ing rule;  Minnesota  v.  Brnndage,  180  D.  S.  503,  SOB,  46  L.  641. 
W2,  21  Sup.  Ct.  457,  denying  habeas  corpus  wbere  person  cod- 
victed  In  State  court  of  vlolatlog  Minn,  dairy  act  has  not  ex- 
hausted all  State  remedies;  dissenting  opinion  In  tiOttery  Case,  18S 
U.  S.  3G0,  23  Sup.  Ct.  332,  47  L.  506,  majority  upholding  act  of 
March  2.  1805.  chap.  191,  prohibiting  trafHc  In  lottery  tickets.  See 
notes,  85  Am.  St.  Rep.  403;  78  Am.  St.  Rep.  252,  258. 

Syl.  2  (XII,  105G).    Direct  result  of  statute  considered. 

Approved  In  United  States  v.  Hogg,  112  Fed.  912,  afllrmlDg  ill 
Fed.  2!M,  and  holding  Ky.  Stat.,  g  1664,  par.  3,  providing  that 
offlcer  may.  at  any  time  after  return  day  while  original  execution 
is  In  his  hands,  sell  any  property  taken  in  virtue  thereof,  provided 
levy  made  before  return  day  does  not  change  common-law  rule 
lit  set  of  1S28  that  levy  may  be  made  on  return  day,  nor  does 
it  prohibit  sale  under  levy  so  made;  In  re  Ulgglns,  07  Fed.  7T6. 
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boldfng  act  189S,  |  OTc.  providing  tbat  adjndlcadon  In  bankruptcr 
Bball  dissolve  Hen  created  by  suit,  including  attucbment  ou  iiit>uf 
process,  whicb  was  begun  against  bankrupt  within  four  montbs 
prlM  to  flUng  ol  petition,  does  not  reter  to  beginning  of  suit  it- 
self bnt  to  beginning  of  that  part  of  proceedings  whose  special 
object  Is  to  secure  lien  on  property  of  debtor;  Atchison  Co.  v. 
ChalliBS,  6S  Ksn.  181,  69  Fac.  174,  holding,  under  Laws  1901, 
chap.  392,  I  1,  relating  to  service  of  eumuKHiB  In  tax  proceedings. 
service  by  leaving  copy  of  summons  at  defendant's  usual  place  of 
residence  Is  [lersonal  service. 
171  D.  8.  35-38.  43  I^  62,  POtJSDS  v.  UNITED  STATB8. 

Syl.  1  <XII,  1056).    Indictment  la  language  of  statute. 

Approved  In  In  re  Bellah,  116  Fed.  72,  75,  holding  averment  In 
petition  In  Involuntary  bankruptcy  that  defendant  at  certain  time 
received  speclQed  sum  of  money  from  specilled  source  whicb  sum 
"  be  has  ever  since  secreted  and  concealed  with  intent  to  binder, 
delay  or  defraud  credltOTs"  Is  not  defective  for  want  of  particu- 
larity. 

171  U.  a.  38-47,  43  L.  63.  HARRISON  v.  MORTON. 

Sji.  2  (XII,  1056).  State  decision  must  necessarily  Involve  Fed- 
eral question. 

Approved  In  Camaban  i 
84.^,  47  L.  343,  and  Balk  v. 
following  rule. 
171  U.  S.  48-55,  43  L.  67,  DETROIT,  ETC.,  RY.  v.  DETROIT  RT. 

Syl.  2  (XII.  KB7).    Municipal  grant  of  exclusive  use  of  streets. 

Approved  in  Logansport  Ry.  Co,  v.  City  of  Logansport,  114  Fed, 
602.  holding  neither  Ind.  act  of  September  7,  1881,  nor  act  of  March 
3,  1SI)1.  conferred  on  city  council  power  to  grant  to  street  railroad 
eltlier  an  exclusive  or  a  perpetual  use  of  Its  streets  for  railway 
purDoses. 

Syl.  3  (XII,  1057).     Statutes — Expression  "necessarily  Implied." 

Approved  In  Frecport  Water  Co.  v,  Freeport,  180  U.  8.  598.  45 
L.  688.  21  Sup.  Ct.  497.  holding,  under  111.  act  of  1872.  authorizing 
cities  to  contract  for  water  supply  for  period  not  excluding  thirty 
years  at  such  rates  as  might  be  fixed  by  ordinance,  city  could  by 
ordinance  cliarRe  rates. 

Syl,  4  {XII,  1057).    CoBstrnctlon  of  municipal  powers. 

Approved  In  Los  Angeles  r.  Log  Angeles  City  Water  Co.,  177 
U.  S.  571.  44  L.  802,  20  Sup,  Ct.  741,  holding  reservation  by  city 
in  lease  of  Its  water-works  of  right  to  regulate  rates  provided 
they  be  not  reduced  l>elow  then  existing  rates.  Is  right  of  city 
as  municipality  to  regulate  rates  and  not  mere  granting  back 
of  lessees  of  right  of  city  In  Its  proprietary  capacity  only. 
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171  U.  8.  66-92,  43  L.  72,  DEL  MONTE  MINING.  ETC..  CO.  t. 
LAST  CHANCE  MIN.,  ETC.,  CO. 

ByL  1  (XII,  1(67).  Mines  —  Owner  af  surface  owns  perpesdlcn- 
larly  underneath. 

Approved  la  Calhoun  Gold  Mia.  Go.  v.  AJaz  Gold  Uln.  Co..  182  U. 
8.  609,  4D  L.  1206,  21  Sup.  Ct.  890,  boldlng  blind  veins  underneatb 
prior  lode  claims  belong  to  surface  location,  under  Rev.  Stat. 
i  2322,  and  tLelr  discovery  b;  ruaning  tunnel,  under  section  2323, 
does  not  give  owner  of  tunnel  any  right  to  them;  Ohio  Oil  Co.  T. 
Indiana  (No.  1),  177  D.  8.  202,  44  L.  736,  20  Sup.  Ct.  681.  uphold- 
ing Ind.  act  of  March  4,  1883,  prohibiting  any  one  to  allow  es- 
cape of  goB  or  oil  without  confining  It  for  m(ae  than  two  days; 
Crown  Point  Mln.  Co.  v.  Buck,  97  Fed.  466,  holding  mineral  dis- 
covery made  on  public  laud  and  claim  located  thereon  vest  la 
locators  all  free  public  land  within  Its  limits  and  every  vein  whose 
npes  Is  found  within  such  land  within  surface  lines  extended  down- 
ward vertically,  whether  surface  secured  la  all  or  only  part  of  tracl 
within  boundary  lines  of  clnlni;  Manufacturers',  etc.,  Co.  v.  IndlBDa. 
etc.,  Co..  155  Ind.  474,  67  N.  E.  917.  uplioldlng  Acts  1891,  p.  S9. 
prohibiting  use  of  artificial  means  to  Increase  natural  flow  of  gaa 
from  a  well. 

Distinguished  In  State  v.  District  Court,  25  Mont  514,  516.  517, 
66  Pac.  1023,  1024,  holding  where  relator  owned  certain  patented 
claims  and  subsequently  defendant  locaied  on  discovery  near  cor- 
ners of  relator's  claims,  claiming  that  vein  there  discovered  passed 
on  Its  strike  through  relator's  claims,  and  defendant's  claim  In- 
cluded within  Its  lines  most  of  space  In  some  of  relator's  claims, 
ores  In  such  space  were  prima  facie  relator's. 

Syl.  5  (XII,  1057).    Mines  —  Previous  location. 

Approved  in  McCnlloch  y.  Murphy,  125  Fed.  154.  lollovlng  rule; 
Calhoun,  etc..  Co.  t.  AJax,  etc..  Co.,  27  Colo.  24,  69  Pac.  616,  hold- 
ing, under  U.  8.  liev.  Stat,  t  2323.  giving  to  tunnel  site  locators 
right  of  possession  of  all  veins  or  lodes  within  3,000  feet  from  face 
of  tunnel  gives  locator  no  right  to  blind  veins  that  it  may  cot 
underneath  and  within  boundaries  of  prior  valid  surface  location. 

Syl.  7  (XII,  1057).    Mines  —  End  lines  must  bo  parallel. 

Approved  In  Tonopah  &  Salt  Lake  Mln.  Co.  v.  Tonopoh  Uln. 
Co.,  125  Fed.  407,  foliowlng  rule;  Bunker  Hill,  etc.,  Co.  v.  Em- 
pire State-Idaho  M.  &  D.  Co.,  100  Fed.  640,  541.  holding  where 
Junior  claim  overlaps,  having  one  of  parallel  end  lines  laid  within 
or  across  senior  location,  owner  may  follow  vein  In  downward 
course  between  planes  of  own  end  lines  In  all  respects  as  though 
there  were  no  prior  location,  except  where  It  would  conflict  with 
rights  of  owner  of  such  senior  location;  Argonaut  Mln,  Co.  v. 
Xvennedy.  etc.,  Co.,  131  Cal.  26.  63  Pac.  152,  holding  end  lines  of 
surface  location  of  quarts  lode   located  under  act  of  1S66,   and 
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patented  nnd^  act  of  1ST2,  Deed  not  be  parallel  In  order  to  Insure 
extralateral  rights  to  owner. 

Syl.  8  (XII,  1057).    Lines  of  Junior  lode  location. 

DiBtlngulBhed  in  Clipper  Mining  Go.  t.  EU  M.  &  L.  Co.,  29  Colo. 
3M,  08  Pac.  291,  B3  Am.  St.  Rep.  100,  bidding  before  It  cun  be  said 
that  lode  1b  known  to  exist  witliln  placer  location  so  aa  to  authorize 
one  to  enter  thereon  and  locate  the  same,  there  must  be  actual 
knowledge  of  Its  existence  as  dlstingnlstaed  trom  belief  or  suppo- 
eltlon  that  it  exists;  State  v.  District  Court,  26  Kont.  618,  65  Pac. 
1025,  holding  where  relator  owned  certain  patented  claims  and 
subsequentlf  defendant  located  on  discover;  near  corners  of  rela- 
tor'a  claims,  claiming  that  vein  there  discovered  passed  on  Its 
strike  through  relator's  claims,  and  defendant's  claim  Included 
within  Its  lines  most  of  space  In  some  of  relator's  claims,  ores  In 
snch  space  were  prima  facte  relator's. 

BjL  8  ptil.  1067).  Mines  —  Main  axis  of  Junior  crossing  senior 
location. 

Approved  In  Bunker  HIII,  etc.,  Co.  v.  Empire  State-Idaho  M.  & 
D.  Co.,  100  Fed.  543,  holding  where  Junior  claim  overlaps,  having 
one  of  parallel  end  lines  within  or  across  senior  location,  owner 
'  may  follow  vein  In  downward  course  between  planes  of  own  end 
lines  in  all  respects  as  though  there  were  no  prior  location,  ex- 
cept where  It  would  conflict  with  rights  of  owner  of  such  senior 
location. 

S7I-  12  (XII,  1057).    PurauluK  vein  beyond  aide  lines. 

Approved  In  Bunker  Hill,  etc.,  Co.  T.  Empire  State-Idaho  M.  & 
D.  Co.,  100  Fed.  513,  holding  where  Junior  claim  overlaiis,  having 
one  of  parallel  end  lines  within  or  across  senior  location,  owner 
may  follow  vein  in  downward  planes  of  own  end  lines  In  all  re- 
spects as  though  there  were  no  prior  location,  except  where  it 
would  conflict  with  rights  of  owner  of  such  senior  location,  af- 
firming 108  Fed.  194,  holding  where  two  claims  overlap  along  apex 
of  ledge,  though  end  lines  of  senior  location  converge  and  meot 
with  other  claim  so  as  to  terminate  rights  of  owner  at  that  point. 
owner  of  Junior  claim  cannot  take  up  ledge  In  Its  downward  course 
beyond  such  point  and  follow  it  within  limits  of  own  end  lines; 
Calhoun,  etc.,  Co.  t.  AJax,  etc.,  Co.,  27  Colo.  14,  IS,  59  Pac.  613, 
614,  holding  where  veins  located,  under  act  of  1872,  cross  each 
other  on  strike,  prior  locator  Is  entitled  to  all  ore  of  croea-Teln 
within  surface  boundaries  of  his  location  extended  downward  v^- 
tlcally,  and  Junior  locator  has  only  easement  for  right  of  way  to 
follow  his  vein  across  prior  location,  but  not  to  take  out  ore  wltbln 
surface  boundaries  of  prior  location.    See  83  Am.  St.  Rep.  41,  note. 

Syl!  13  (XIl,  1057).    End  lines  limit  pursuit  of  vein. 

Approved  in  Montana  Mln.  Co.  v.  St  Louis  MIn.  &  Mill.  Co.. 
102  Fed.  434,  holding  possession  of  surface  of  mining  claim  Is  pos- 
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Beaalon  of  vein  or  lode  havliiK  Its  ai>ex  within  Bnrface  lines,  Ihougb 
1q  extending  downw&rd  vela  may  pass  vertical  side  lines  of  claim 
and  will  sapport  trespass  for  removal  at  ore  from  Bucb  v^d  be- 
neath sm-face  of  adjoining  claim;  Cosmopolitan  Mln.  Co.  v.  Foote, 
101  Fed.  G21,  holding  where  by  mistake  mining  claim  is  laid  across 
vein  passing  through  location  point,  side  lines  as  located  become 
end  lines  and  locator  not  entitled  to  extralateral  rights  thereunder, 
though  another  vein  extending  transvovelf  to  one  Intended  to 
be  located  may  have  Its  apex  Inside  of  such  sarface  lines;  Empire 
Mllllag.  etc.,  Co.  v.  Tombstone  MIU,  etc.,  Co.,  100  Fed.  915,  hold- 
ing owner  of  lode  claim  Is  entitled  to  all  rights  with  reference  to 
new  side  lines  that  he  would  have  had  If  they  had  originally  been 
located  as  such,  IncludiDg  right  to  follow  dip  of  vein  bavlng  apex 
within  boundaries  beyond  vertical  plane  passing  through  such  lines; 
Parrot  Silver,  etc.,  Co.  v.  Helnze.  25  MonL  144,  64  Pac.  326,  hotdli^ 
where  apex  of  vein  passes  through  one  of  parallel  end  lines  and 
a  side  line  the  extralateral  rights  of  locator  are  bounded  by  ver- 
tical plane  of  such  end  ilne  and  a  parallel  plane  extended  down- 
ward through  the  point  wbere  the  apex  crosses  the  side  Ilne. 
171  D.  S.  92,  93.  43  L.  87.  OLABK  v.  FITZGERALD. 

(XII,  1058).    Mines  —  Adjudged  conformably  to  preceding  case. 

Approved  In  State  v.  District  Court,  25  Mont.  514,  65  Pac.  1023, 
holding  where  relator  owned,  certain  patented  claims  and  sub- 
sequently defendant  located  on  discovery  near  corners  of  rela- 
tor's claims,  clniming  that  vein  there  discovered  passed  on  its 
strike  through  relator's  claims,  and  defendant's  claim  Included 
within  Its  lines  most  of  space  In  some  of  relator's  claims,  ores 
In  such  space  were  prima  fade  relator's;  Parrot  Sliver,  etc.,  Co, 
V.  Uelnze,  25  Mont.  144,  G4  Pac.  328.  holding  where  vein  on  its 
course  crosses  two  opposite  side  lines  of  mining  claim  such  side 
lines  thereby  become  In  fact  end  lines,  and  locator  cannot  follow 
vein  either  on  Its  dip  or  strike  beyond  vertical  planes  drawn  throogb  . 
side-end  lines. 

Distinguished  In  St.  Louis  Min„  etc.,  Go.  v.  Montana  Mln.  Co., 
IM  Fed.  668.  holding  when  secondary  vein  crosses  common 
side  line  between  two  mining  claims  at  angle  and  apex  of  vein 
Is  of  such  width  that  It  Is  partly  within  another  claim,  entira 
vein  will  be  considered  as  apexing  on  senior  location  until  It  has 
wholly  passed  beyond  aide  line,  without  regard  to  direction  In 
which  vein  dips. 
171  D.  S.  93-100,  43  L.  88,  JOHNSON  v.  DREW. 

Syl.  3  iXII,  1058).  Land  department's  findings  of  fact  con- 
clusive. 

Approved  In  Gertgens  v.  O'Connor,  191  D.  8.  240,  4S  L.  167,  re- 
affirming rule;  De  Cambra  v,  Rogers,  189  U.  S.  122,  23  Sup.  Ct 
521,  47  L.  735.  applying  rule  where  land  department  determined 
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contest  between  two  applicants  for  pre-emption;  School  of  Mag- 
netic Heallns  \.  McAnnultj,  187  VS.  S.  108,  23  Sup.  Ct  39,  47  L. 
96)  htddlns  conrt  may  review  postmaster-gen oral'a  fraud  order 
wliere  cumpluiuuut  una  duui;  no  uci  In  vlol.itlon  of  law;  (iardnpr 
T.  Bonestell,  180  U.  8.  370,  4S  L.  677.  21  Sup.  CL  402,  npholdlng 
land  department  finding  ttiat  land  in  controversf  was  outside  ex- 
terior boundaries  of  Kfexlcan  grant  In  California,  and  that  plain- 
tiff's grantor  was  not  purchaser  In  good  faltb;  Edwards  v.  Be- 
gole,  121  Fed.  8,  boldlng  determination  by  land  department  In 
contest  between  homestead  claimants  that  one  of  them  did  not 
become  an  actual  occupant  of  the  land  until  a  certain  date  Is 
one  of  tact  and  conclusive  on  the  courts;  Small  t.  Lutz,  41  Or. 
&78,  69  Pac.  826,  holding  determination  h?  secretary  of  int^lor 
on  application  for  patent  that  lands  applied  for  were  subject  to 
homestead  entry  la  conclusive  as  against  one  to  whom  tbe  land 
had  previously  been  conveyed  by  State,  under  list  of  swamp  lands, 
the  approval  of  wbtcli  had  been  revoked  after  such  conveyance  ami 
without  notice  to  grantee  therein. 
171  U.  8.  101-108,  43  L.  91,  TINSLBT  v.  ANDERSON. 

SyL  1  (XII,  1058).    Federal  habeas  corpus  —  State  prisoner. 

Approved  In  Storl  v.  Massachusetts.  183  U.  S.  141,  46  L.  124,  22 
Sup.  Ct  73;  Day  v.  Gonley,  179  U.  S.  680,  45  L.  383,  21  Sup.  Ct  917, 
and  Dreyer  v.  Pease,  176  D.  8.  681.  44  L.  637,  20  Snp.  Ct  1025,  aU 
reaffirming  rule;  Minnesota  v.  Brundage,  ISO  U.  S.  S02,  ^  L.  641,  21 
Sup.  Ct  456,  refusing  to  discharge  on  habeaa  corpna  one  charged 
with  violation  Minn,  act  of  1895,  prohibiting  sale  of  adnlterated 
nnhealthy  dairy  products,  where  State  remedies  not  exhausted;  Ex 
parte  Strieker,  109  Fed.  150,  holding  where  person  has  been  com- 
mitted Cor  contempt  not  committed  In  presence  of  court,  and  with- 
out process  or  hearing,  and  State  laws  give  no  right  of  appeal,  he  Is 
entitled  to  be  discharged  by  Federal  court  on  habeas  corpus. 

Syl.  2  (XII,  1058).    Review  of  State  commitment  for  contempt 

Approved  in  O'Neal  v.  United  States,  190  D.  S.  38,  23  Sup.  Ct  777, 
47  L.  046.  denying  jurisdiction  to  review  on  error  District  Conrt 
contempt  decree,  where  Jurisdiction  over  person  and  subject-matter 
not  challenged  and  question  asserted  in  certificate  of  lower  conrt 
was  whether  It  had  Jurisdiction  on  facts;  Board  of  Conncllmen  v. 
Deposit  Bank,  127  Fed.  813,  holding  proceeding  against  municipal 
olflcers  for  violating  an  Injunction  restraining  tbem  from  taxing 
assets  of  bank  Is  legal  proceeding  In  nature  of  prosecution  tor  an 
offense  and  Is,  therefore,  not  reviewable  by  appeal;  Ex  parte  O'Neal, 
125  Fed.  968,  npboldlng  Bankruptcy  Court's  power  to  pnnlsh  aum- 
marlly  as  contempt  an  assault  on  trustee  In  bankruptcy  In  perform- 
ance of  his  duties;  In  re  Parquet  114  Fed.  440,  holding  under 
Circuit  Court  of  Appeals  act,  a  6,  12,  Circuit  Court  of  Appeals  can- 
not lasne  prohibition  to  stay  proceedings  tn  Circuit  Court  In  case  la 
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which  Its  appellate  JorisdlcUoii  baa  not  been  fiiTOked  either  if 
appeal  or  error. 

S7I.  3  (XII,  l<Ki8).    Commitment  for  contempt  —  Eqnal  protection. 

Approved  In  UmJergrouud  E.  K.  Co.  t.  New  Tort,  116  Fed.  960, 
upholding  New  York  rapid  transit  act  of  1891,  authorizing  rapid 
transit  board  to  contract  for  coastmetion  of  undergrotmd  railroad 
In  New  York  with  an;  person,  firm  or  corporatloD  which.  In  oplalan 
of  board,  shall  be  best  guallfled  to  fulfill  and  carry  out  such  con- 
tract; Hawkins  v.  Koberta,  122  Ala.  148,  27  So.  332,  hoMlng  abolish- 
ment bj  legislature  of  office  created  bj  It  la  not  taking  property 
from  Incumbent  without  due  process  of  law. 

S7I.  4  (XII.  1058).    Habeas  corpus  —  Contempt 

Approved  In  Bx  parte  Strieker,  109  Fed.  150,  holding  where  person 

has  been  committed  for  alleged  contempt,  not  committed  In  presence 

-  of  court  and  without  process  or  hearing,  and  State  laws  give  him 

00  right  of  appeal,  he  is  entitled  to  be  dlscba^-ged  by  Federal  court 

on  habeas  corpus. 

Syl.  D  (XII.  lOoS).  Contempt — Refusal  of  corporate  officer  to 
deliver  books  to  receiver. 

Approved  in  In  re  Macon  Sash,  Door,  etc.,  Co.,  112  Fed.  328,  hold- 
lug  where  custodian,  who  has  no  personal  interest,  after  full  hear- 
ing bf  Bankruptcy  Court  refuses  to  surrender  any  of  assets  of 
bankrupt  to  marshal  when  so  ordered,  upon  pretense  he  has  right  to 
hold  part,  he  la  not  entitled  to  discharge  from  contempt  proceed- 
ings until  he  surrenders  that  to  which  he  has  no  claim;  Wayne 
Knitting  Mills  r.  Nugent,  104  Fed.  C36.  holding  fact  that  respondent 
was  under  Indictment  for  violation  of  bankruptcy  act,  |  29.  In 
having  retained  money  for  purpose,  defeating  operation  of  bank- 
rupt law,  does  not  excuse  failure  to  make  disclosure  of  facts  on 
referee's  order  to  show  cause,  on  ground  that  disclosure  would  tend 
to  Incriminate  him. 
171  U.  S.  108-137.    Not  cited. 

171  U.  S.  138-161.  43  L.  108.  PDLLMAN'S  PALACE  OAK  CO.  v. 
CENTRAL  TRANSPORTATION  CO. 

Syl.  1  (XII,  1059).    Leave  to  dismiss  where  defendant  prejudiced. 

Approved  In  Texas  Cotton  Products  Co.  v.  Stamea.  128  Fed.  184, 
holding  where  after  removal  of  suit  plaintiff  procures  dlsmlsaal 
without  prejudice  Federal  Jurisdiction  ends,  and  fact  of  removal 
does  not  affect  State  court's  Jurisdiction  to  entertain  new  anlt  on 
same  cause  of  action;  Ebner  v.  Zlmmerly,  118  Fed.  S2Q.  holding 
where  action  Is  under  Alaska  Code  Civ.  Proc.  |  378,  dismissed  with- 
out prejudice  for  failure  of  proof,  and  on  appeal  none  of  evidence 
was  In  record.  Circuit  Court  will  affirm;  Washington,  etc..  Asan. 
f.  Saunders,  24  Wash.  328.  330.  64  Pac.  549,  holding  In  acdon  to 
foreclose  pledge,  fact  that  defendant's  answer  seta  up  claim  of 
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parsmoimt  title  to  property  (a  controTeny  affords  plalattff  do  rl^ht 
to  demand  dismissal  on  Kroand  or  being  privileged  to  elect  not  to 
ti7  title  In  such  action:  Fenno  v.  Prlmrow,  119  Fed.  807,  arguendo. 

SyL  2  (XII,  1059).    Appeal  —  Refusal  to  diBContinne. 

Diatlngulgbed  In  Union  &  Planters'  Bank  v.  Uempbls,  189  U.  S. 
74,  23  Sup.  Ct  605.  47  K  714,  bolding  wbere  there  Is  no  dlTernltr  ot 
citizenship  and  Circuit  Court's  Jurisdiction  rests  wholly  on  ground 
that  cause  of  action  arose  under  Constltatlon,  If  appeal  goes  to  Cir- 
cuit Court  of  Appeals  and  there  goes  to  decree,  Supreme  Court 
will  reverse  for  want  of  Jurisdlctlbn  In  that  court;  Carter  v. 
Roberts,  177  U.  S.  600,  44  L.  863.  20  Sup,  Ot  714,  holding  direct 
appeal  to  Supreme  Court  from  Circuit  Court  decision,  Involving 
constitutional  right,  cannot  be  taken  after  cause  has  been  appealed 
to  and  decided  by  Circuit  Court  of  Appeals. 

Syl.  3  (XII,  lOSSi).  Recovery  of  property  delivered  under  Illegal 
contract. 

Approved  In  National  Bank  &.  Loan  Co.  v.  Petrle,  IS9  U.  S.  425, 
23  Sup.  CL  513,  47  L.  8S0,  holding  where  national  bank  bas  sold 
certain  bonds  and  vendee  has  obtained  Judgment  for  purchase 
money  In  State  court,  on  ground  that  sale  was  Induced  by  false 
representations  of  president  of  bank.  Judgment  will  not  be  reversed 
OD  ground  that  sale  was  without  authority  of  bank  and  Illegal  and 
.  void;  Aldrlch  v.  Chemical  Nat  Bank,  176  U.  S.  633,  44  L.  017,  20  Sup. 
CL  504,  holding  national  bank  which  uses  In  its  business  money 
obtained  by  its  vice-president  as  loan  to  it  from  another  national 
bank  cannot  escape  liability  to  account  therefor  upon  ground  that 
loan  was  not  negotiated  by  It  or  by  Its  direction,  or  tbat  it  could  not 
itself  have  legally  borrowed  the  money;  Cumberland  Tel.,  etc.,  Co, 
T.  Evansvllle,  127  Fed.  196,  19T,  holding  under  Indiana  statute, 
authorizing  formation  of  telephone  companies,  sale  by  such  com- 
pany of  all  its  property  and  franchises  Is  void  and  cannot  be 
validated  by  Its  recognition  by  city  which  granted  such  company 
franchise  to  use  Its  streets;  Richmond  Guano  Co.  v.  Farmers',  etc.. 
Co.,  120  Fed.  716.  holding  where  fertilizer  corporation  which  had 
no  power  to  engage  In  business  of  selling  fertilizers  made  by  others 
sold  as  agent  fertilizers  made  by  another  and  settled  by  notes,  It  la 
liable  for  value  of  fertilizers  received  and  sold;  Cox  v.  Terre  Haule, 
etc..  By.  Co.,  123  Fed.  4ol.  holding  there  can  be  no  recovery  of 
rental  for  use  of  railroad  delivered  by  owner  to  another  company, 
and  operated  by  latter  under  lease  which  was  void  as  ultra  vires  and 
against  public  policy;  Beasley  v.  Texas,  etc.,  By.  Co..  115  Fed.  950, 
holding  though  contract  by  which  railroad  agrees  to  establish  and 
maintain  a  station  at  particular  place  and  not  to  establish  any 
other  station  within  certain  distance  therefrom  Is  unenforceable  in 
equity,  one  who  on  faith  of  It  and  without  wrongful  intent,  has 
conveyed  property  to  company,  baa  remedy  at  law;  Savings,  etc., 
Co.  T-  Bear  Valley  Irr.  Co.,  112  Fed.  701,  holding  where  corporation 
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executes  deed  to  and  delivers  [lossesaion  of  all  tta  propeily  to  in- 
otber  corporation,  which  In  consideration  therefor  assumes  all  the 
debts  of  grantor  and  discharges  tbem  In  part  and  repudiates  noney 
such  grantor  will  not  be  permitted  to  assert  tbat  it  bad  no  powei  to 
make  conveyance  and  retake  the  property;  White  v.  Bank,  66  S.  C. 
512,  45  S.  E.  102,  holding  corporation  chartered  nnder  general  lam 
prohibiting  use  of  Its  funds  directly  or  Indirectly  In  banking  oper 
ations  Is  not  liable  to  creditors  of  bank  on  stock  subscribed  and  paid 
for  by  such  corimratlon  on  which  it  has  collected  dividends;  Reed 
V.  Johnson,  27  Wash.  5S,  ST  Pac.  3S6,  holding  thongb  not  estopped 
to  raise  Illegality  of  a  contract  neither  party  can  recover  Cor  Iobhi 
thereunder. 

SyL  5  (XII,  vm).  Heturo  of  proper^  on  dleafflrmance  of  Illegal 
contract 

Approved  In  United  States  v.  Southeni  Pac.  B.  B.  Co.,  117  Fed. 
555,  upholding  provision  of  acta  relating  to  suits  to  recover  lands 
erroneously  patented  under  railroad  grants,  requiring  grantee  com- 
pany to  pay  government  minimum  price  for  lands  erroneonslj 
patented  to  It  and  which  It  bad  sold  to  bona  9de  purchasers;  Hsllett 
V.  New  England  ItoUer-Grate  Co.,  1%  Fed.  222,  holding  tbougb 
N.  H.  act  of  1891  prohibits  corporation  from  selling  stock  at  less 
than  par,  a  nonresident  who  purchases  stock  In  corporation  of 
State  at  less  than  and  receives  certificate  therefor  In  Ignorance  of 
such  provisions  may  sue  to  recover  money  paid  after  certificate 
declared  void  by  courts;  Tennessee  Ice  Co.  v.  Ralne,  107  Tenn.  157, 
64  S.  W.  30.  holding  corporation  that  has  received  and  retains 
benefit  of  an  esecuted  contract  that  It  bad  no  power  nnder  Its 
charter  to  make  will  not  be  heard  to  say  that  Its  act  was  ultra 
vires  In  order  to  defeat  an  action  by  the  other  party  to  recover  what 
is  Justly  due  upon  an  equitable  adjustment  between  the  parties. 
171  D,  S.  161-179,  43  L.  118.  DISTRICT  OF  COIjUMBU  v. 
BAILEY. 

Syl.  1  (XII,  loeo).    Agreement  for  arbitration. 

Approved  In  Northern  Central  Ry.  Co.  v.  Maryland,  187  tt.  S.  270. 
23  Sup.  Ct  66.  47  L.  173,  holding  statute  compromising  llUgstlos 
between  State  and  corporation,  arising  from  claim  of  corporation 
of  tax  exemption  and  flxing  tax  rate  for  coiDoration,  may  be  re- 
pealed by  later  act,  which  changes  rate  of  taxation. 

Syl.  2  (XII,  1060).    Powers  of  District  of  Columbia  are  etatntory. 

Approved  in  District  of  Columbia  v.  Camden  Iron  Works,  ISI 
U.  S.  458.  45  L.  952.  21  Sup.  CL  GS2,  holding  seals  of  commissioners 
to  contract  presumed  to  have  been  atHxed  as  seal  of  corporation. 
171  D.  8.  179-187,  43  L.  127,  YOUNG  v.  AMY. 

Syl.  1  (XII,  1060).    Examination  of  facts  on  territorial  appeals. 

Approved  In  Luhrs  v.  Hancock.  181  D.  S.  670,  45  L.  1007.  21 
Sup.  Ct.  727.  applying  rule  in  action  of  ejectment;  Apache  County 
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V.  Barth,  177  U.  S.  542,  44  L.  879,  20  Sup.  Ct  719.  applyiog  rule  In 
action  to  recover  from  coontr  upon  Its  warrants. 
171  V.  S.  187-202,  43  L.  180,  THB  IRBAWADDY. 

Syl.  2  (XII,  1061).  Harter  act  —  General  average  when  master  at 
fault. 

Approved  In  The  Southwark,  191  TT.  S.  6,  7,  48  L.  6S,  69,  holding 
rurolablDg  of  refrigerating  apparatus  In  good  order  competent  for 
safe  carriage  of  cargo  of  beef  wblch  vessel  has  undertaken  to  carry 
Is  within  obligation  to  use  due  dlligeDCe  to  provide  eeawortliy 
vessel  within  Harter  act;  Knott  v.  Botany  Worsted  Mills,  179  U.  S, 
73,  45  L.  93,  21  Sup.  Ct  31.  holding  wool  dnmnged  by  drainage 
from  wet  sugar,  through  negligence  of  those  In  charge  of  ship  and 
cargo,  was  not  from  fault  In  management  of  vessel  within  Harter 
act.  t  3;  The  Germanic,  124  Fed.  S,  holding  when  by  negligent  and 
Improper  manner  of  unloading  cargo,  condition  of  Instabilltr 
brought  about,  which,  owing  to  accumulation  of  lee  on  upper  deck, 
renders  vessel  topbeavy  and  she  turned  turtle  at  dock,  she  Is  liable 
for  damage  to  cargo;  The  George  W.  Roby,  111  Fed.  617,  620,  hold- 
ing Harter  act  does  not  affect  rule  giving  priority  to  claim  of  Inno- 
cent cargo-owners  over  that  of  vessel-owner  against  fund  available 
for  payment  of  damages  sustained  through  collision  for  which  both 
vessels  bave  been  adjudged  In  fault;  Nord-Deutcber  Lloyd  v.  Presi- 
dent, etc.,  of  Ins.  Co.  of  N.  A.,  110  Fed.  425,  holding  due  diligence  to 
make  lighter  seaworthy  not  exercised  where  seams  so  Improperly 
calked  that  they  opened  and  admitted  water  Into  hold  when  boat 
rocked  by  light  swell  from  passing  steamer;  Insurance  Co.  of  N.  A. 
V.  North  German  Lloyd  Co.,  106  Fed.  97S,  holding  stipulation  in  bill 
of  lading  that  carrier  may  convey  goods  !n  lighter  to  and  from  ship 
at  risk  of  owner  of  goods  does  not  apply  to  risks  arising  out  of  unfit- 
ness of  llght«-;  The  Manitoba,  104  Fed.  152,  153,  holding  open  ports 
at  beglnnmg  of  voyage  through  which  water  entered  and  damaged 
cargo,  thougb  unknown  to  officers,  rendered  ship  onseaworthy;  In  re 
Lakeland  Transp.  Co.,  103  Fed.  332,  333,  holding  where  both  vessels 
were  in  fault  for  collision.  In  wblch  one  was  sunk,  with  her  cargo, 
cargo-owuN'  has  superior  lien  upon  fund  available  for  reparation ; 
International  Nav.  Co,  V.  Atlantic  MuL  Ins.  Co.,  100  Fed.  312,  313, 
holding  insurers  are  liable  to  assured  In  first  instance  tor  necessary 
salvage  expenses  incurred  for  rescue  of  ship  and  cargo  independ- 
ently of  general  average. 

Distinguished  In  In  re  Old  Dominion  88.  Co.,  115  Fed.  S49,  hold- 
ing in  proceeding  by  shipowner  In  District  Court  for  limitation  of 
liability,  Question  whether  fire  by  which  cargo  was  destroyed  was 
caused  by  desgu  or  neglect  of  such  shipowner,  so  as  to  deprive  it 
of  exemption  from  liability  under  Rev.  Stat,  i  4282,  If  not  previously 
adjudicated  will  be  determined  by  court  and  will  not  be  left  open 
Vol  UI  —  60 
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to  be  determined  bj  lory  in  action  for  tbat  pnipoae  bronght  by 
t-argo-owner. 

171  V.  B.  203-210,  48  L.  186,  HUBBBLL  ▼.  UNITED  STATES. 

87L  2  (XII,  1061).    Judgment  dlsmlislng  Infringement  anit  as  btt. 

Approved  la  Norton  v.  House  of  Mercy,  101  Fed.  386,  boldlng 
wbere  charitable  corporation  wlilcb  was  given  power  to  bold  real 
estate  not  exceeding  (50,000  In  valoe  was  made  resldnary  devisee 
of  Sentucklan,  and  Kentncky  conrt  In  suit  by  belrs  In  whicb  cor- 
poraton  Intervened  decided  that  corporation  already  held  ^>M& 
worth  of  real  estate,  Judgment  estopped  corporation  from  salng 
heirs  In  another  State  to  recover  lands  there  situated  aa  passing 
nnder  will. 

<XII,  1061).    Miscellaneous. 

Cited  In  Hnbbell  v.  United  States,  ITS  V.  S.  79,  4S  L.  »T,  21 
Sup.  Gt.  2G.  28,  determining  question  of  Infringement  of  patent  for 
metallic  cartridges. 

171  U.  8.  210-219,  48  L.  139,  TIDB-WATER  OIL  CO.  v.  DNITBD 
STATES. 

Syl.  1  (XII,  1061).  Drawbacli  —  Boxes  made  from  Imported 
■books. 

Approved  In  Swan  &  Fmcb  Co.  t.  United  States,  190  U.  S. 
146,  23  Sup.  Ct  703,  47  L.  986,  holding  drawback  provided  by  act 
Of  1897  not  allowed  on  goods  placed  on  board  vessel  bound  for 
foreign  port  to  be  used  and  coneumed  on  board  vessel  during  Its 
voyage;  SchUtz  Brewing  Co.  v.  United  States,  181  U.  S.  588.  45 
L.  1015,  21  Sup.  Ct  742,  holding  corks  and  bottles  In  whicb  beer 
Is  bottled  and  exported  for  sale  are  not  "  imported  materials  used 
in  manufacture "  of  such  beer  within  drawback  clause  of  tarlK 
act,  although  beer  be  bottled  and  corked  and  subsequently  heated 
for  Its  better  preservation. 

Distinguished  In  United  States  v.  Leonard,  108  Fed.  45,  hold- 
ing substances  obtained  by  washing  solid  residuum  left  after  dis- 
tillation of  wool  grease  is  dutiable  as  wool  grease  under  paragraph 
279  of  act  of  1897,  and  not  entitled  to  free  entry  nnder  para- 
graph 508. 

Syl.  2  (XII,  1061).    Tariff  — Nails  lose  Identity  when  used, 

Approved  In  State  v.  American,  etc,  Refining  Co..  108  La.  629, 
32  So.  974,  holding  sugar  refiner  Is  a  manufacturer  and  as  sncb 
Is  exempt  from  license  taxation  under  Constitution. 

171  U.  S.  220-241,  43  L.  142.  ELS  v.  UNITED  STATES. 

Syl.  4  (XII,  1062).    Mexican  grant  sustained  to  amount  paid  for. 

Approved  In  United  States  v.  Green,  185  U.  S.  267,  268,  269.  46 
L.  904,  903,  22  Sup.  Ct.  644,  645,  holding  no  conflrmatlon  of  titie 
to  overplus  within  Mexican  land  grant  for  which  Mexican  govern' 
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ment  bad  right  to  compel  payment  or  to  resell  such  surplus  to 
third  party  can  be  had  In  Court  of  Private  Land  Claims  upon  pay- 
ment of  asserted  value  of  auch  excess;  Alnaa  v.  United  States, 
184  U.  8.  648,  46  L.  731,  22  Sup.  Ct  311,  holding  nbere  condltlona 
of  Mexican  grant  not  fulflUed  In  accordance  with  terms  ot  grant 
at  time  of  cession,  clalma  to  demaslas  or  OTerplus  cannot  I>e  con- 
firmed; Reloj  Cattle  Co.  v.  United  States,  181  U.  S.  StT,  638,  03», 
46  L.  726,  727,  22  Sup.  Ct.  604,  holding  claimant,  under  Mexlciui 
grant,  for  whose  predeceasor  Blexican  authorities,  on  formal  de- 
nouncement of  excess  tbereto  over  area,  wblcb  grantee  could  take 
under  Mexican  law,  have  laid  off  In  Mexico  tbls  lawful  area, 
cannot  have  auch  lawful  area  cooflrmed  by  Court  of  Land  Claims 
out  of  territory  ceded  to  United  States,  wblcb  was  Included  within 
original  surrey  of  grant. 

Distinguished  in  Arlraca  Land  &  Cattle  Co.  t.  United  States, 
181  U.  S.-  653.  46  L.  733.  22  Sup.  Ct.  52G,  holding  claims  to  de- 
maslas. conditions  to  acquiring  which  were  unperformed  at  date 
fixed  in  Gadsden  treaty,  cannot  be  conflrmed  by  Court  ot  Private 
Land  Claims. 

SyL  6  (XII,  1062),  Fixing  boundaries  by  Court  of  Private  I^and 
Claims. 

Approved  In  United  States  v.  Camou,  184  U.  S.  674,  46  U  695, 
22  Sup.  Ct.  506,  reaffirming  rule. 
171  U.  S.  242,  243,  43  L.  150,  UNITED  STATES  v.  MAISH. 

Syi.  1  (SIl,  1062).  Mexican  grant  limited  to  amount  petitioned 
for. 

Approved  la  United  States  t.  Green,  185  D.  S.  267,  46  L.  904, 
22  Sup.  Ct  644,  and  ReioJ  Cattle  Go.  v.  United  States,  184  O.  S. 
ti37,  46  L.  726,  22  Snp.  Ct.  504,  both  reaffirming  rule. 

171  U.  S.  244-260.    Not  cited. 

171    U.    S.   260-276,   43   L.    157,   NORTHERN    PACIFIC    K.   B.   t. 
SMITH. 
Syl.  2  (XII,  1063).    Squatter  has  no  title  against  government  or 

grantees. 

Approved  In  King  v.  McAndrews,  111  Fed.  872,  holding  Dakota 
act  of  March  7.  1885.  including  portion  of  Indian  reservation  In 
city  of  Cbamberloln,  did  not  withdraw  land  from  entry  as  It  was 
not  part  of  public  lands. 

Distinguished  In  Northern  Pac.  Ry.  v.  Ely,  25  Wash.  aSSl.  65 
Pac.  557,  holding  where  railroad  without  objection  for  more  than 
ten  years  permits  portion  of  Its  rlfilit  of  way  to  be  acquired  by 
pre-empt  I  oners,  who  make  valuable  Improvements  thereon,  com- 
pany Is  estopped  from  asserting  title  to  those  portions  of  right  of 
way  thus  occupied. 
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SyL  8  (XII,  IOCS).  Northern  Pactflc  prior  to  land  company  set- 
tling towns  Ite. 

Approved  In  O'Connor  y.  Gertgens,  85  Minn.  490,  89  N.  W.  869. 
holding  act  of  CongreaB  of  1890,  1  S,  repealing  tnnd  grant  act  of 
March  3,  1865,  |  7,  did  not  annul  executive  ord»  previouBlf  made 
whereby  certain  lands  had  been  withdrawn  rrom  public  domsia 
for  benefit  of  grant. 

DiBtlngnlBhed  In  Northern  Pacific  By.  t.  Townsend,  84  Ufon. 
165,  80  N.  W.  1008,  holding  one  who  enters  tract,  under  homeateaJ 
laws,  acroBB  which  Northern  Pacific  has  previously  constructed 
Its  line  on  right  ot  way  provided  tor  by  congreaalonal  land  grant 
act  of  1864,  may,  bb  against  such  company,  acquire'  title  to  part 
of  Buch  way  by  adverse  possession  for  period  prescribed  by  Gen. 
StaL  1804,  f  5134;  reversed  in  190  D.  S.  267. 

SyL  4  (XII,  1063).  Estoppel  against  owner  permitting  right  ot 
way. 

Approved  In  United  States  v.  Lynah,  188  D.  8.  467,  23  Sup.  Ct 
366.  47  L.  547,  holding  where  government  by  coDBtrnctlon  ot  dam 
so  fioods  lands  as  to  destroy  them  landowner  Is  entitled  to  com- 
pensation, though  Injury  done  In  Improving  navigability  of  river: 
New  York  v.  Pine,  185  U.  S.  101,  46  L.  824,  22  Sup.  Ct  585,  hold- 
ing ascertainment  and  decree  for  payment  of  damages  with  in- 
junction In  alternative  Is  measure  of  relief  In  suit  by  ripartaa 
owner  to  restrain  construction  by  city  of  dam  in  aid  of  Its  water 
supply,  by  which  waters  of  river  are  unlawfully  diverted  from 
natural  flow  through  lands  of  riparian  owners  who  delayed  suit  un- 
til construction  had  proceeded  two  years. 

Syl.  5  (XII,  1063).  Congressional  right  of  way  conclusive  of 
necessity  therefor. 

Approved  In  Northern  Counties,  etc.,  Co.  v.  Enyard,  24  Wash. 
370,  64  Pac.  517,  following  rule;  Northern  Pacific  R.  R.  Co.  v. 
Townsend.  190  U.  S.  272,  23  Sup.  Ct  673,  47  L.  1047,  reversing 
84  Minn.  162.  and  holding  adverse  ownership  for  private  use  lU' 
der  State  Statute  of  Limitations  confers  no  title  on  Indlvldoal 
to  portion  of  right  of  way  granted  to  Northern  Pacific  by  act  at' 
1864.  See  B2  Am.  St.  Rep.  846,  note. 
171  U.  S.  277-291,  43  L.  163,  CAUOU  v.  DNITED  STATEa 

(XII,  1063).    Miscellaneous. 

Cited  In  United  States  v.  Camou,  184  U.  S.  572.  46  L.  69S,  O 
Sup.  Ct.  505,  explaining  decision  of  principal  case. 
171  U.   S.  292,  43  h.  169,  PERRIN  v.   UNITED  STATES. 

{XII.  1003).    Following  preceding  case. 

Approved  In  United  States  v.  Green.  185  U.  8.  267,  46  L.  9(H. 
22  Sup.  Ct.  644,  holding  no  confirmation  of  title  to  overplus  within 
Mexican  grant,  for  which  Mexican  government  had  right  to  con- 
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pd  payment  or  to  resell  eucb  aurplns  to  third  party,  can  be  had 
In  Court  of  Private  liand  Clalma  opon  payment  of  aeaerted  value 
of  sncb  exceaa;  ReloJ  Cattle  Co.  v.  United  States,  184  U.  8.  687.  46 
L.  726,  22  Sup.  Ct.  504,  holding  where  four  altloB  were  sold,  paid 
for  and  granted,  title  of  grantee  la  limited  to  that  quantity. 
171  n.  8.  293-312,  43  L.  170,  WALRATH  v.  CHAMPION  MIN.  CO. 

SyL  1  (XII,  1063).    Minea— Puraulng  v^ln  beyond  vertical  ends. 

Approved  In  Argonaut  Uin.  Co.  v.  Kennedy,  etc.,  Co.,  131  Cal. 
24,  63  Pac.  ISl,  holding  end  Unea  of  aurface  location  of  quartz 
lode  located  under  act  of  1866,  and  patented  under  act  of  1872, 
need  Dot  be  parallel  In  order  to  Insure  extraJateral  righta  to  owner. 

8yl.  S  <XII,  1063).     End  lines  of  located  vein  are  ends  of  aU. 

Approved  In  Bunker  Hill,  etc.,  Co.  v.  Empire  State,  etc.,  Co., 
106  Fed.  IM,  holding  where  two  clalma  overlap  along  apex  of 
ledge,  though  end  lines  of  senior  location  converge  and  meet 
within  other  claim,  owner  of  Junior  claim  cannot  take  up  ledge 
in  Ita  downward  course  beyond  point  where  lines  converge  and 
follow  It  within  limits  of  own  end  lines;  St.  Louia  Min.,  etc.,  Co. 
T.  Montana  Min.  Co.,  104  Fed.  667,  holding  where  secondary  vein 
croases  common  side  line  between  two  mining  claims  at  angle 
and  apex  of  vein  is  of  sucb  width  that  it  Is  partly  within  both 
claims,  entire  vein  considered  as  apexing  upon  senior  location  nn- 
Ul  it  has  wholly  passed  beyond  Ita  aide  line  witliout  regard  to 
direction  In  which  vein  dips;  Cosmopolitan  Min.  Co.  v.  Foote,  101 
Fed.  521,  holding  where  mining  claim  is  located  across  vein  loca- 
tor not  entitled  to  any  extralateral  rights,  though  another  vein 
extending  transversely  to  one  Intended  to  be  located  may  have 
Its  apez  inside  of  anch  surface  lines;  Empire  Milling,  etc.,  Co.  v. 
Tombstone  Mill,  etc.,  Co.,  100  Fed.  BID,  holding  where  lode  claim 
Is  located  across  vein  owner  la  entitled  to  follow  dip  of  vein 
having  apex  within  surface  boundariea  of  claim  beyond  vertical 
place  passing  through  such  Itnes. 

Syl.  5  (XII.  1063).  End  lines  must  be  straight,  though  not 
parallel. 

Approved  In  Argonaut  Min.  Co.  v.  Kennedy,  etc.,  Co.,  131  Cal. 
26.  28,  63  Pac.  162,  1S3,  holding  where  end  lines  of  quarts  lode 
dlve'i'ge  from  each  other  extralateral  rights  are  not  measured 
upon  dip  by  plane  coincident  with  flrat  end  line  of  aurface  location 
and  one  drawn  parallel  thereto  at  other  end  of  ledge,  but  exist 
between  vertical  planes  drawn  perpendicular  to  general  strike  of 
lode  through  extreme  points  of  its  length. 

171  U.  8.  312-344,  43  L.   178.  NEW  ORLEANS  v.  TEXAS,   ETC., 
BY. 

Syl.  1  (XII.  1003).    Condition  precedent  deflned. 

Approved  In  Haggtna  v.  Daley,  99  Fed.  610,  holding  where  oil 
lease  by  which  Icsaor  la  to  be  compensated  solely  by  share  of 
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prodDCt  contalDB  proTlso  requiring  leseee  to  commence  and  com- 
plete well  wltblu  Bpeclfled  lime,  such  provlBo  Is  condition  prece- 
dfflit  to  vesting  of  estate  In  lessee,  Bnd  contract  Is  forfeitable  for 
ItB  nonperformance. 

171  U.  8.  345-361,  43  L.  191,  PATAPSCO  GDANO  CO.  v.  NOETH 
CAROLINA  BOARD. 

Syl.  2  (XII,  1064).  Commerce— Receipts  under  fertilizer  inspec- 
tion law. 

Approved  In  dissenting  opinicm  In  State  r.  Blxman,  162  Mo.  57, 
62  S.  W.  643,  majority  upholding  beer  InapectltMi  act  of  May  4,  1809. 

Syl.  4  (XII,  1064),     State  Inspection  laws  to  protect  beoltb. 

Approred  in  Reld  r.  People,  29  Colo.  343,  08  Pac.  231,  93  Am.  SL 
Rep.  76,  upholding  Sees.  Laws  1885,  p.  335,  to  prevent  Introdoc- 
tlon  of  any  Infectious  or  contagious  disease  among  cattle  and 
borses;  State  t.  Blxman,  132  Mo.  27,  39,  62  S.  W.  833,  837,  uphold- 
ing beer  Inspection  act  of  May  4,  1899. 

171  U.  8.  381-385,  43  L.  197,  SMYTH  v.  AMES. 

Syl.  1  (XII,  1064).    Bates  —  Decree  In  169  U.  S.  4G6  modified. 

Approved  in  Hlgglnson  v.  Chicago,  etc.,  R.  R.  Co.,  102  led. 
198,  holding  vhete  State  board  of  transportation  bad  made  onl» 
requiring  railroad  to  appear  and  show  cause  why  reduction  In 
freight  rates  sbould  not  be  made  and  temporary  Injunction  sought 
by  supplemental  bill  to  restrain  board  from  entering  on  hearing, 
which  relief  based  on  ground  that  board  had  no  power  to  reduce 
rates,  temporary  Injunction  properly  refused,  affirming  100  Fed. 
236,  reciting  history  of  litigation  and  holding  Nebr.  act  of  188T, 
creating  board  of  transportation,  not  repealed  by  "  maximum  rate 
law"  of  1S93;  Nebraska  Telephone  Co.  v.  Cornell,  59  Nebr.  7^, 
82  N.  W.  2,  holding  maximum  rate  law  of  1893  does  not  matnloUy 
modify  provlBloDB  of  act  of  18S7,  deQnIng  duties  and  powers  of 
State   board  of  transportation. 

Distinguished  In  State  v.  Kskew,  64  Nebr.  601.  602,  69  N.  W.  629, 
upholding  act  of  1887,  Imposing  duties  of  labor  commissioner 
on  governor,  and  providing  for  appointment  of  epeclal  deputy  to 
assist  in  discharging  them. 

Syl.  2  pen,  1064).    Reasonableness  of  carrier's  rates,  bow  tested. 

Approved  in  Matthews  v.  North  Carolina  Corporation  Commis- 
sioners, 106  Fed.  10,  holding  where  in  proceeding  to  set  aalda 
order  of  corporation  commission  fixing  rates  on  fertlllEers,  special 
commissioner  was  unable  to  determine  exact  cost  of  transporta- 
tion, but  found  that  though  rate  decreased  profit  there  was  stlU 
profit,  and  that  for  four  years  preceding  railroad  bad  eaimed  fair 
net  profit  on  present  value  of  road,  rates  not  nnreasoDabI& 
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(XU,  1064).    Miacdlaneona. 

Cited  In   Haverlilll    Gaslight  Co.   t.    Barker,   109   Fed.    69S,   to 
point  that  bill  against  State  officers  to  reatreln  enforcement  of 
statute  passed  or  order  made  In  contravention  of  Fourteenth  Amend- 
ment la  not  suit  against  State  within  Bleventli  Amendment 
171  U.  S.  366-378.  43  L.  199,  WHITE  v.  BBKRY. 

Syl.  2  (XII,  1064).  Jurlsdlctloa  over  appointment  and  remoTsl  of 
officers. 

Approred  In  Landes  v.  Walls,  160  Ind.  219,  66  N.  E.  680,  deny- 
ing Injunction  to  restrain  persons  from  acting  as  members  of 
city  council  until  determination  of  action  by  way  of  Information 
iDBtltuted  in  name  of  State  In  wblch  tbelr  rigbt  to  so  act  Is 
drawn  in  question;  People  v.  Howe,  177  N.  Y.  BOB,  89  N.  B.  1116. 
denying  Jurisdiction  over  suit  by  keeper  of  penitentiary  at  time 
of  passage  of  Laws  1902,  p.  387,  chap.  127,  authorlKing  his  re- 
moval, to  restrain  commiBSloners  From  removing  him  and  trans- 
ferring penitentiary  to  sheriff;  Higglns  v.  Thompson,  30  Tex.  Civ. 
243,  70  S.  W.  ST8.  holding  injunction  will  not  lie  in  favor  of  mayor 
of  city  to  restrain  city  council  from  Illegally  impeaching  and  re- 
moving him  from  office;  dissenting  opinion  in  Taylor  v.  Beclcham 
(No.  1),  178  U.  S.  SS8,  44  L.  1208,  20  Snp.  Ct  1014,  majority  deny- 
ing Jurisdiction  to  review  State  decree  that  It  could  not  review 
determination  of  gubernatorial  election  contest  by  tribunal  to  which 
determination  exclusively  committed  by  State  Constitution. 

SyL  4  (Xll.  1065).    Injunction  against  removal  of  ganger. 

Approved  In  Marshall  v.  Illinois  State  Reformatory.  201  III.  14, 
15,  66  K.  E.  315,  denying  equity  Jurisdiction  to  restrain  board  of 
managers  of  Illinois  State  Reformatory  from  removing  one  from 
office  of  physician  of  reformatory. 
171  D.  8.  379.  43  L.  204,  WHITE  v.  BUTLBB. 

{XII,  1065).    Adjudged  conformably  to  preceding  case. 

Approved  In  Foyntz  v.  Sbackelford,  107  Ky.  C5S.  54  S.  W.  85S, 
holding  where  an  officer  in  rightful  possession  of  his  office  is  inter- 
fered with  In  discharge  of  his  official  duties,  to  detriment  of  public 
business,  he  is  entitled  to  injunction  against  such  Interference. 
171  D.  S.  380-388.  43  L.  204.  THOMPSON  v.  MISSOURI. 

Syl.  1  <XII,  1065).  Ex  post  facto  —  Law  admitting  handwriting 
expert's  testimony. 

Approved  In  Mallett  v.  North  Carolina,  181  tF.  S.  596.  45  L.  1019, 
21  Sup.  Ct.  733,  upholding  N.  C.  act  of  1899,  allowing  8tate  to 
appeal  from  order  of  Supreme  Court  of  eastern  district,  granting 
new  trial  in  criminal  case,  to  Supreme  Court,  as  applied  to  defendant 
indicted  prior  to  its  passage;  Willis  v.  State.  134  Ala.  450,  33  So. 
233,  holding  act  of  May  4,  1301,  relieving  State.  In  criminal  cases, 
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at  neceasltr  of  prorlog  Incorporation  mentioned  In  Indictment;  tn- 
len  defendant  before  trial  denies  Incorporation  bj  swom  pl«i, 
applies  to  prosecution  under  Indictment  found  before  pasaas«  of 
net;  SandberK  t.  State,  113  Wis.  SS4,  89  N.  W.  »»,  holding  In  pro- 
ceeding to  determine  heirs  of  one  who  died  prior  to  Its  eaactxneot; 
bad  after  enactment  of  Stat  1S98,  |  4160,  proTidlng  for  admlaaioa 
of  church  records  as  prima  fade  evidence  of  birth,  marrlaKe  ta 
death,  such  sectlMi  applies. 

171  tF.  S.  38S-404,  43  L.  208,  BALDT  ▼.  HTINTER. 

SfL  1  (XII,  IOCS).    Legality  of  acts  done  in  Confederate  Btitei. 

Approved  In  Houston  &  Texas  Cent.  R.  R.  Co.  t.  Texas.  177  U.  B. 
00,  44  K  687,  20  Sup.  Ct  556,  liolding  pay ments  actually  received  by 
State  officers  in  pursuance  of  State  statute  are  not  void  becuoM 
made  In  State  treasury  warrants,  which  had  been  Illegally  Issned 
In  Tlolatlwi  of  conatltntional  proTlaions  against  Insutng  ivamat) 
to  circulate  as  money  or  against  bUle  of  credit,  or  because  they 
were  Issoed  in  aid  of  rebellion. 

8;L  2  (XII,  lOGJ).    Guardian's  investment  In  Confederate  tMmdi. 

See  89  Am.  St.  Rep.  295,  note. 
171  U.  S.  404-437,  43  L.  214,  KING  v.  MDLLINS. 

Syl,  1  (XII,  1063).    Due  process  —  Listing  property  on  penit.ty  of 

Approved  In  Swan  et  al.  v.  West  Virginia,  188  U.  S.  739,  23  Sop. 
Ct.  848,  47  L.  677,  reatOrmlng  rule;  Wilson  v.  SUndefer,  184  U.  S. 
413,  46  L.  610,  22  Sup.  GL  390.  upholding  Tex.  act  of  March  23. 
1897,  authorizing  forfeiture  of  lands  bought  of  State  for  default  la 
paymeut  of  Interest  without  Judicial  proceeding,  but  providing  that 
at  any  time  wltbln  six  months  after  forfeiture  purchaser  may  sue 
to  establish  fact  of  payment:  Florida  C.  &  P.  R.  R.  Co.  v.  Reynolds, 
183  V.  S.  478,  46  L.  287,  22  Sup.  Ct  179,  upholding  Fla.  stBtutes. 
authoring  collection  of  taxes  on  railroad  property  for  prerioiu 
years  which  were  not  at  time  collected  through  lack  of  Rtatutory- 
provision  therefor,  or  In  consequence  of  misunderstanding  as  to  law 
or  from  neglect  of  administrative  offlclaln,  without  also  making 
provision  for  collecting  taxes  for  same  years  on  other  property. 

Syl.  5  (XII,  1065).    Ejectment  —  Plaintiff  recovers  on  own  Utie. 

Approved  In  Davis  v.  Living.  BO  W.  Va,  437,  488.  40  S.  B.  367,  368. 
holding  If  defendant  In  ejectment  shows  that  land  In  controrersy 
has  been  omitted  from  land-books  of  proper  county  for  five  snc- 
cesslve  years  before  trial  he  makes  prima  facie  case  of  focfeltore 
and  defeats  plalntUTs  rigbt  to  recover. 

ITl  U.  S.  437-440.    Not  cited. 
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171    TI.    S.    447'44S,    43   I..   233,    CALIFOBNIA    NAT.    BANK    y. 
STATELER. 

Syl.  2  (XII,  1066).  Appeal  —  Decree  referring  to  master  for 
Judicial  purpose. 

Approved  In  Mercantile  Tmst  Co.  y.  Chicago,  etc.,  Ry.  Co., 
123  Fed.  392,  holding  decree  on  intervening  petition  against  re* 
celver,  directing  blm  to  deliver  certain  property  or  Its  valne  to 
petitioner  and  to  pay  valne  of  Its  rental  while  used  by  him,  and 
referring  to  master  to  determine  property  and  rental  values,  ex- 
pressly stating  that  it  Is  Interlocutory,  Is  not  appealable. 
171  U.  8.  450-462,  43  L.  234,  THE  G.  R.  BOOTH. 

Syl.  1  (XII,  1066).  Explosion  breaking  ship's  side  as  proximate 
cause. 

Approved  In  Norwich,  etc.,  Trans.  Co.  v.  Insurance  Co.  of 
North  America,  118  Fed.  308,  holding  where  vessel  struck  rock 
and  sprung  leak  and  master  beached  her  on  what  be  thought 
was  sandy  beach,  but  which  was  soft  mud,  causing  vessel  to 
sink  until  cargo  submerged,  loss  was  attributable  to  attempted 
salvage  and  was  subject  Cor  general  average;  The  Frey,  106  Fed. 
320,  holding  wliere  eiceasive  violence  of  sea  Is  efficient  cause  of 
shifting  of  cargo,  causing  breakage  and  leakage  by  which  other 
portions  of  cargo  are  damaged,  without  which  damage  would  Dot 
have  occurred.  It  Is  proximate  cause  of  such  damage;  The  Mani- 
toba. 104  Fed.  154,  156,  holding  where  porthole  was,  without 
knowledge  of  officers,  opeu  when  ship  sailed  and  water  entered 
and  damaged  goods,  ship  was  nnseaworthy  at  commencement  of 
voyage  within  Harter  act;  Chicago,  etc.,  R.  R.  v.  Martin.  31  ind. 
App.  317,  65  N.  E.  594,  holding.  In  action  to  recover  for  negligence 
reanltlng  In  death  of  employee  of  stone  quarry  company,  that 
latter's  negligence  was  proximate  cause  of  Injury. 

Syl.  2  (XII,  1060).  Peril  of  sea  — Water  entering  hole  due  to 
explosion. 

Approved  In  The  Manitoba,  104  Fed.  151,  1.^2,  153,  154,  holding 
where  porthole  was,  without  knowledge  of  officers,  open  when  ship 
sailed    and    water   entered   and   damaged   goods,    ship    was   nnsea- 
worthy at  commencement  of  voyage  within  Harter  act. 
171  U.  S.  462-466,  43  L.  241,  THE  SILVIA. 

Syl.  1  (XII,  1000).     Test  of  seaworthiness. 

Approved  In  The  Southwark.  181  U.  S.  9,  48  L.  69,  holding 
furnishing  of  refrigerator  In  good  order  competent  for  safe  transpor- 
tation of  beef  which  vessel  has  undertaken  to  carry  Is  within 
ohllgatlou  to  use  due  diligence  to  provide  seaworthy  sbip  Imposed 
by  Harter  act;  American  Sugar  Refining  Co.  v.  Rlcklnson,  Sons  & 
Co.,  124  Fed.  192,  holding  ship  not  nnseaworthy  where  sugnr 
damaged  by  water  entering  through   water-bnilast  tank   through 
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tnaabole  wblch,  tbougb  haYlDg  tigbt  Joint,  blew  open  from  pressure 
of  water  negliKently  permitted  to  run  Into  tank;  Davidson  88.  Co. 
T.  One  Hundred  and  Nineteen  Thousand  Two  Hundred  and  Fifty- 
one  Bushels  of  Flaiseed.  117  Fed.  286.  holding  damage  to  cmko  of 
flaxseed  caused  by  water  due  to  dangers  of  sea  against  wbldi 
carrier  protected  from  llabllU;  by  bills  of  lading,  vessel  bebig  In 
good  condition  and  having  highest  rating  and  she  havlDg  en- 
countered severe  gales  and  heavy  Beas  which  caused  ber  Beams 
to  start  from  strain;  Insurance  Co.  of  North  America  t.  North  Ger- 
man Lloyd  Co.,  106  Fed.  976,  holding  where  lighter  taking  goods  to 
vessel  when  water  was  still,  having  been  capsized  by  swell  from 
pusMng  steamer,  tbere  Is  presumption  of  unseaworthiness;  affirmed 
In  lis  Fed.  420;  The  Ontario,  106  Fed.  328,  holding  where  sblp 
Inspected  Iwfore  voyage  encountered  rougb  voyage  and  sprung 
plates  and  two  rivets  lost,  mere  Inequality  In  strengtb  of  rivets 
not  evidence  of  defects  in  two  tbat  were  lost  to  render  vessel  mi- 
seaworthy  at  commencement  of  voyage. 

Distinguished  In  Farr,  etc.,  Mfg.  Co.  r.  International  Nav.  Co., 
08  Fed.  637,  638,  holding  ship  not  seawortby  wbea  coverings  of 
port  whicb  It  Is  usual  custom  to  close  before  sailing,  though  struc- 
turally fit,  are  Insecurely  fastened  so  tbat  tbey  open  In  good 
weather  and  admit  water  which  damages  cargo. 

Syl.  2  (Xn,  1066).     Sea.wortb  In  ess  ~  Closed  ports  when  salllDE. 

Approved  in  dissenting  opinion  In  Farr,  etc.,  Mfg.  Co.  v.  Inter- 
national Nav.  Co.,  98  Fed.  6J0,  majority  holding  ship  not  sea- 
worthy when  coverings  of  port  wblch  It  Is  usually  custom  to  close 
)>cfore  sailing,  tbougb  structurally  fit,  are  Insecurely  fastened  so 
that  they  open  In  good  weather  and  admit  water  which  damBge* 

Distinguished  In  Farr,  etc.,  Mfg.  Co.  v.  International  Nav.  Co.. 
OS  Fed.  G3S.  639,  holding  ship  not  seaworthy  when  coverings  of 
port  whlcb  It  Is  usual  custom  to  close  before  sailing,  though  struc- 
turally fit,  are  Insecurely  fastened 'so  that  tbey  open  in  good  weather 
and  admit  water  whlcb  damages  cargo. 

Syl.  3  (XU,  1066).     Foreign  vesseU  are  within  Hsiter  act 

Approved  in  Knott  v.  Botany  Worsted  Mills,  179  C  S.  75.  4S  L. 
94,  21  Sup.  Ct.  32,  holding  Hsrter  act,  |  1,  applies  to  foreign  vessel 
transporting  merchandise  from  foreign  to  American  port  so  tbit 
vessel  and  owner  are  liable  for  negligence  In  proper  loading  not- 
withstanding bill  of  lading. 

SyL  4  (XII,  10C7).     Neglect  to  close  portholes  —  Unseaworthiness. 

Approved  In  Knott  v.  Botany  Worsted  Mills,  179  O.  S,  74,  45  L. 
04,  21  Sup.  Ct.  3!^,  holding  damage  to  wool  from  drainage  from 
wet  sugar  was  through  fault  In  proper  loading  within  Barter  act, 
j  1;  The  Germanic,  124  Fed.  4,  9,  holding  where  by  negligent  and 
Improper  manner  In  which  unloading  of   vessel  by  stevedores  b 
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done,  she  becomes  topbeavy  owing  to  accumulation  <^  Ice  on  deck 
and  turns  turtle  at  dock,  sbe  Is  liable  for  damage;  Nord-Deutcber 
Lloyd  T.  President,  etc.,  of  Insurance  Co.  of  North  America,  110 
Fed.  424,  holding  due  diligence  not  exercised  to  make  llgbter 
seawortby  where  seams  so  Improperly  calked  that  tbey  opened  and 
admitted  water  Into  hold  when  boat  rocked  by  swell  from  passing 
steamer:  Tbe  Manitoba,  104  Fed.  ISl,  1S2,  IM.  holding  where  port- 
holes left  open  at  beginning  of  voyage  without  knowledge  of 
officers  ship  was  nnseawortby. 

Distinguished  In  International  NaT.  Co.  r.  Farr  ft  Bailey  Mfg. 
Co.,  181  U.  S.  222.  224,  45  L.  832.  833,  21  Sup.  Ct.  SOZ,  holding  neg- 
ligence In  falling  to  close  portholes  when  voyage  begins,  wbereby 
Injury  Is  sustained  by  cargo  through  water  coming  through  port- 
bole,  renders  shipowner  liable  under  Barter  act:  The  Manltou,  lie 
Fed.  66,  boldlDg  where  damage  caused  by  admission  of  steam 
tbrougta  valves  for  use  In  case  of  fire.  In  absence  of  evidence  that 
valves  were  closed  before  voyage  began  leakage  must  be  attributed 
to  unseaworthiness,  and  sbe  was  not  exempt  from  liability  under 
Harter  act. 
171   V.   8.   486-474,  43   L.   243,   BRIGGS  v.   WALKER. 

Syl.  1  (XII,  1067).     Executor  represents  person  of  testator. 

Approved  In  SuUlvan  r.  Louisville,  etc.,  R.  R.,  128  Ala.  97,  30 
So.  534,  holding  where  railroad  makes  contract  of  carriage  with 
Individual  and  his  assigns  and  limits  definition  of  "  assigns "  to 
legal  representatives  after  bis  death  and  to  bis  successors  In  busl 
ness,  on  his  death  no  one  can  claim  under  contract  as  surviving 
partner. 
171  U.  S.  474-504,  43  L.  246,  HUBBARD  v.  TOD. 

SyL  1  (Xlt,  1067).  Questions  considered  in  Supreme  Court  on 
certiorari. 

Approved  In  Montana  Mining  Co.  v.  St.  Lonls  M.  &  M.  Co.,  186 
U.  S.  31,  46  L.  1041,  22  Sup.  Ct.  746,  reaffirming  rule;  French 
Republic  v.  Saratoga  Vichy  Co.,  IBl  TI.  S.  440,  48  L.  254,  applying 
rule  In  suit  for  infclDgement  of  trademark. 

171  U.  S.  505-578,  43  L.  258.  UNITED  STATES  V.  JOINT  TRAFFIC 
ASSN. 

Syl.  1  (XII,  1067).    Commerce  — Joint  traffic  association. 

Approved  In  United  States  v.  Swift  &  Co.,  122  Fed.  534.  hold- 
ing agreement  to  refrain  from  bidding  against  eacb  other  In  pur- 
chase of  cattle,  to  bid  up  prices  to  stimulate  shipments  and  to 
cease  from  bidding  when  shipments  have  arrived.  Is  in  restraint 
of  trade;  Chesapeake,  etc..  Fuel  Co.  v.  United  States,  115  Fed.  619, 
622,  affirming  United  States  v.  Chesapeake,  etc..  Fuel  Co.,  105  Fed. 
105,  holding  contract  between  fuel  company  and  association  of 
coal   producers  whereby  former  was  to  handle  entire  output  ol 
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mines  for  weatern  market,  and  mlalmnm  price  fixed  by  aasoctiUon 
and  company  vaa  to  obtain  as  large  prcdt  as  possible  and  ac- 
count for  all  above  certain  sum  per  ton  wblcb  It  was  to  retain 
KB  compensation,  violates  anti-tniBt  law  of  1B90;  Delaware,  letc,  B. 
R.  Co.  T.  Frank,  110  Fed.  686,  denjrlnK  equity  Jurisdiction  to  enjdn 
ticket  brokers  from  dealing  In  special  tickets,  rates  for  wblcb  were 
fixed  b;  pooling  agreement  of  railroads;  East  Tenneseee,  etc.,  Rjr. 
Oo.  T.  Interstate,  etc..  Com.,  99  Fed.  61,  holding  ratee  to  Cbattanooga 
from  Bea  coast  fixed  by  agreement  of  railroads  which  are  bigher 
than  tboBe  charged  to  NashTllle  wblcb  Is  160  miles  beyond  Cbit- 
tanoogs,  violate  Interstate  commerce  act,  11  S,  4;  Brown  r.  Jacobs 
Pbarmacy  Co.,  115  Ga.  443,  90  Am.  St.  Rep.  140,  41  B.  B.  1^, 
holding  void  combination  of  dealers  to  compel  another  to  sell  &t 
prices  fixed  by  It  or  upon  ble  refusal  to  do  so  to  prevent  those  of 
whom  its  memb^s  are  purchasing  customere  from  selling  goods  to 
him;  State  v.  Armour  Packing  Co.,  173  Mo.  S88  (see  73  S.  W.  8B2. 
96  Am.  St.  Rep.  ),  upholding  sufficiency  of  evidence  of  trust 

to  fix  price  of  meats  by  packing  compajiles;  National  Lead  Co.  t. 
Grote  Paint  Store  Co.,  80  Mo.  App.  267,  holding  where  stocfc- 
holders  and  governing  ofllcers  of  corporation  combined  with  eacb 
other  to  violate  antl-truBt  act  of  1891  through  lustrum entalltj  of 
corporate  entity  then  corporation  was  party  to  such  Illegal  coO' 
blnatlon;  dissenting  opinion  In  Park,  etc.,  Co.  v.  National  Dmggliti' 
Assn.,  175  N.  Y.  36,  67  N.  E.  149,  majority  upholding  contract  be- 
tween manufacurers  of  patent  medicine  and  wholesalers'  associa- 
tion establishing  uniform  Jobbing  price  for  fixed  quantities  to 
dealers  who  agreed  to  maintain  prices  established  by  manufacturers. 
See  notes,  96  Am.  St.  Rep.  S96;  74  Am.  St.  Rep.  254. 

Distinguished  in  Bement  v.  National  Harrow  Co.,  186  U.  S.  92. 
46  L.  1069,  22  Sup.  Ct.  756,  upholding  agreement  of  licensee  of 
patent  for  harrow  Improvements  not  to  manufacture  or  sell  any 
'  other  such  harrows  than  those  which  It  had  made  nnder  patents 
before  assigning  tbem  to  licensor  or  which  It  was  licensed  to  make 
or  sell  under  llcenee. 

8yl.  2  <X11,  1068).  Prevention  of  combinatlous  prevenUng  lata- 
state  competition. 

Approved  In  Wisconsin,  etc.,  R.  R.  Co.  v.  Jacobson,  179  XI.  S. 
297,  45  L.  199,  21  Sup.  CL  118,  holding  railroads  not  deprived  of 
property  without  due  process  by  decision  compelling  them  to  fnr- 
nish  track  connections  where  roads  intersect;  Phillips  v.  lola  Port- 
land Cement  Co..  125  Fed.  595,  upholding  contract  of  sale  by  maan- 
facturer  to  Jobbers  of  some  of  Its  product  to  be  shipped  acrosa 
State  lines  to  latter  whereby  parties  agree  that  purchasers  sball 
not  sell,  ship  w  allow  any  of  sucfa  products  to  be  shipped  ont- 
Blde  of  certain  State;  Whltwell  v.  Continental  Tobacco  Co.,  125 
Fed.  468.  4£0.  holding  where  manufacturer  and  Its  employee  re- 
stricted sales  of  Its  products  to  those  who  refrained  from  deelinc 
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In  competitor's  commodities  by  llxlng  price  of  goods  to  tbosa 
who  declined  to  deal  In  competltot'B  goods  so  blgh  as  to  make  pur- 
chase nnprofltable,  there  was  no  violation  of  anti-trust  act;  Green- 
wich Ins.  Co.  V.  Carroll,  125  Fed.  127,  holding  void  Iowa  Code, 
I  17S4,  making  It  unlawful  for  two  or  more  Insurance  companies 
doing  business  In  State  to  enter  Into  any  agreement  as  to  agent's 
commissions  or  as  to  manner  of  tranaactlng  Insurance  business  In 
State;  United  States  t.  Northern  Securities  Co.,  120  Fed.  725.  727, 
holding  Told  combination  whereby  majority  of  stock  In  two  parallel 
railroads  Is  transferred  to  corporation  organized  for  purpose  of 
holding  and  voting  same  and  receiving  dividends  thereon,  to  be 
divided  pro  rata  among  stockholders  of  two  companies  so  trans- 
ferring their  stock;  State  v.  Smiley,  6S  Kan.  259,  262,  89  Pac.  205, 
206,  holding  agreement  entered  Into  by  all  dealers  on  certain 
market  limiting  their  right  severalty  under  penalty  to  buy  all 
grain  they  might  otherwise  on  such  market  Is  agreement  In  re- 
straint of  trade;  Matter  of  Davlea,  IGS  N.  Y.  101,  61  N.  B.  121, 
upholding  antl-moDopoly  act  of  1899;  State  v.  Buckeye,  etc.,  Co.,  Gl 
Ohio  St  548.  56  N.  B.  467.  upholding  93  Ohio  Laws,  p.  143,  de- 
fining trusts. 

Syl.  3  (XII,  1068).  Congressional  prohibition  of  combinations  to 
regulate  interstate  rates. 

Approved  in  Lottery  Case.  188  U.  8.  359,  23  Sup.  Ct  328,  47 
li.  502,  upholding  act  of  1895,  for  suppression  of  lottery  traffic; 
Downes  V.  Bldwell,  182  U.  S.  289,  45  L.  1107,  21  Sup.  Ct.  78S, 
upholding  Foraker  act  providing  temporary  civil  government  and 
revenues  for  Porto  Rico  and  taxing  Imports  from  Porto  Rico; 
Helm  Brew.  Go.  v.  Bellnder,  97  Mo.  App.  77,  71  8.  W.  695,  hold- 
ing agreement  between  breweries  not  to  sell  to  any  one  Indebted 
to  any  of  others  for  beer  until  he  paid  the  debt  was  In  conflict 
wltb  anti-trust  law. 

171  U.  S.  578-604,  43  L.  290,  HOPKINS  v.  UNITED  STATES. 

Syl.  1  (XII,  1068).  Commerce— Sale  of  stock  consigned  from 
other  States. 

Approved  in  Saulsbarr  v.  State,  43  Tex.  (^.  95,  63  S.  W.  570,  90 
Am.  St,  Rep.  ,  holding  one  having  buggies  shipped  to  blm  from 
outside  of  State  In  original  package  and  he  took  them  out  of  such 
packages  and  put  them  together  and  sold  Is  liable  to  occupa- 
tion tax. 

Distinguished  In  United  States  v.  Northern  Securities  Co.,  12U 
Fed.  728,  holding  combination  whereby  majority  of  stock  In  two 
parallel  railroads  Is  transferred  to  corporation  organized  for  pur- 
pose of  holding  and  voting  same  and  receiving  dividends  thereon 
to  be  divided  pro  rata,  among  stockholders  of  two  companies  so 
transferring  their  stock  violates  antitrust  act;  Montague  v.  Lowry, 
115  Fed.  30,  31,  holding  Tile  and  Mantel  Association  of  California 
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trhlch  bound  members  not  to  bn^  from  aonmembers  nor  to  kII 
to  nonmembers  at  less  tban  list  price  was  Illegal  under  antt-ttoBt 
act  of  1890,  I  1;  Adkins  v.  BIchmond,  98  Va.  100,  34  8.  B.  970.  bold- 
lag  resident  who  solicits  orders  for  sale  of  goods  for  nonreBldent 
principals  and  who  forwards  sacb  orders  and  receives  commli- 
sion  1b  engaged  In  Interstate  comm^ve  and  cannot  be  licensed  bj 
State  or  municipal  It  j. 

87L  3  (XII.  lOSS).  Agreement  Inddentallr  affecting  IntersUte 
commerce. 

Approved  In  Diamond  Glue  Co.  t.  United  States  Glue  Co-.  18T 
U.  8.  616,  23  Sup.  Gt.  208.  47  L.  333,  holding  contract  nnder  wblch 
foreign  corporation  was  to  superintend  operation  of  factory  wltbln 
State,  and  control  and  bandle  its  output  is  not  relieved  from  oper- 
ation of  Wis.  Stat.  1898,  probtblting  foreign  corporations  from 
transacting  business  within  State  until  they  have  filed  copy  of 
charter  with  secretary  of  State,  because  contemplated  traffic  might 
be  Interstate;  Phillips  v.  lola  Portland  Cement  Co..  125  Fed.  5M. 
upboldlDg  contract  of  sale  by  manufacturer  to  Jobbers  of  Its  prod- 
uct to  be  shipped  across  State  line  to  latter,  whereby  purchasers 
agreed  not  to  sell,  ship  or  allow  any  of  the  product  to  be  shipped 
outside  of  certain  State;  Whltwell  v.  Contlneutal  Tobacco  Ca. 
125  Fed.  458,  462,  hoidlog  where  manufacturer  and  bis  empIoTee 
restricted  sale  of  bis  products  to  those  refraining  from  deallag  ID 
good  of  oompetltora  by  fixing  price  to  those  who  refuse  to  refrain 
from  selling  competitor's  goods  so  high  as  to  make  their  sale 
unprofitable,  there  was  no  violation  of  anti-trust  act:  Wabash 
H.  R.  Co.  V.  Hannahan,  121  Fed.  56T.  refusing  prellmlDary  Injanc- 
tlon  restraining  officers  of  labor  union  in  declaring  sympathetic 
strike. 

Distinguished  In  Helm  Brew.  Co.  v.  Bellnder.  97  Mo.  App.  76.  71 
S.  W.  695,  holding  agreement  between  breweries  not  to  sell  to  any 
one  Indebted  to  any  of  others  for  beer  until  he  paid  the  debt  was  Is 
conflict  witb  anti-trust  taw. 

(XII,  1068).     Miscellaneous. 

Cited  In  United  States  v.  Swift  &  Co.,  122  Fed.  532,  to  point 
that  purchase  of  cattle  shipped  habitually  from  dther  States  to 
markets  where  defendants  purchase,  In  espectation  that  purchase 
will  be  made  by  slaughter  companies,  Is  Interstate  commerce. 

171  U.  S.  6l>l-620.  43  L.  300,  ANDERSON  v.  UNITED  STATES. 

Syl.  1  (XII.  1068).  Interstate  commerce  —  Cattle-yard  Id  two 
States. 

Distinguished  In  United  States  v.  Northern  SecurlUes  Co..  120 
Fed.  728.  holding  coniblnatlon  whereby  majority  of  stock  In  two 
parallel  railroads  is  transferred  to  corporation  organlied  for  pur- 
pose of  holding  and  voting  same  and  receiving  dividend!  thereon 
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to  be  divided  pro  rata  among  stockboldera  of  two  composles  bo 
traneferriiig  their  stock  violates  anU-tniBt  act 

Syl.  3  (XII.  1069).  Act  1890  — Agreementa  not  restricting  com- 
merce. 

Approved  in.  Hoblnson  t.  Suburban  Brick  Co.,  127  Fed.  807,  up- 
holding contract  by  wblch  owners  of  brlck-maklng  plants  coc- 
re;ed  them  to  corpwatloa  In  exchange  for  Its  stock,  btadjng  sellers 
not  to  engage  Id  competing  business  within  radius  of  corporation's 
place  of  buelDess  for  ten  years;  Phillips  v,  lola  Portland  Cement 
Co..  125  Fed.  Q95,  upholding  contract  of  sale  by  manufacturer  to 
Jobbers  of  its  product  to  be  shipped  across  State  lines  to  latter 
whereby  parties  agree  that  parcbasers  shall  not  sell,  sblp  or  allow 
any  of  product  to  be  shipped  outside  of  certain  State;  Whitwell  v. 
Continental  Tobacco  Co.,  125  Fed.  4!^  holding  where  manufacturer 
and  bis  employee  restricted  sale  of  products  to  those  refraining 
from  dealing  In  goods  of  competitors  by  Szlng  price  to  those  who 
refused  to  refrain  from  selling  competitor's  goods  so  high  as  to 
make  their  sale  unprofitable,  there  was  no  violation  of  anti-trust 
act;  dissenting  opinion  in  Straus  y.  American  Pub.  Assn.,  177 
N.  X.  488,  401,  90  N.  E.  1112,  1113,  majority  holding  agreement 
between  publishers  representing  95  per  cent,  of  books  published 
In  United  States  and  90  per  cent,  of  book  trade  to  sell  books 
only  at  retail  net  prices  and  to  sell  only  to  those  dealers  who 
would  maintain  such  net  prices  violates  anti-monopoly  law. 

Distinguished  in  Alontague  v.  Lowry,  115  Fed.  30,  31,  and  Lowry 
V.  Tile,  etc.,  Assn..  98  Fed.  824.  825.  both  holding  complaint  alleging 
that  members  of  association  have  combined  to  raise  pricta  of  man- 
tels, to  control  output  and  to  regulate  prices  thereof,  with  intent  to 
monopolize  trade  between  other  States  and  California  in  regard 
[hereto,  aa  well  aa  to  arbitrarily  fix  prices  Independently  of  their 
natural  market  value  brings  case  within  anti-trust  act  of  1800; 
Ileim  Brew.  Co.  v.  Bellnder,  97  Ma  App.  76.  71  S.  W.  895.  holding 
a;:reement  between  breweries  not  to  sell  to  any  one  Indebted  to 
liny  of  the  others  for  beer  until  he  paid  the  debt  waa  In  conflict 
with  anti-truBt  law. 

171  D.  S.  620-631,  43  L.  307,  NORTHWESTERN  BANK  v.  FREE- 
MAN. 

Syl.  I  (XII,  1069).    Chattel  mortgage  of  gWen  number  of  articles. 

Appi'oved  in  State  National  Bnnk  v.  Cudahy  Packing  Co.,  128 
Fed.  548,  holding  where  in  action  founded  on  chattel  mortgage 
of  cattle,  defendant  ofFered  prior  mortgages  claimed  to  have  been 
Ifiven  on  same  cattle,  but  description  therein  did  not  state  location 
of  cattle  nor  attempt  to  segregate  cattle  covered  by  plaintllTs 
mortgage  from  larger  number  attempted  to  be  described  In  mort- 
cages  offered  and  brands  were  different,  mortgages  properly  ex- 
cluded; 
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SyL  3  (XII,  106&).     Mortgage  of  animals  covers  Increase. 

Approved  In  Paclcvood  t.  Atkinson,  etc.,  Foxwortli  Co.,  T9  MIes. 
6S1,  31  So.  338,  holding  purcbaeer  at  trustee's  sale  under  deed  of 
trust  of  mare  and  other  property  and  any  Increase  tbat  may  be 
tbereaft«r  acquired  acquires  dtle  to  colt  foaled  .while  deed  In  force 
as  against  purctaaBer  of  grantor  who  bought  with  notice  of  lien. 
171  U.  S.  631-638,  43  L.  312,  SHOWN  t.  UNITBD  STATES. 

Syl.  2  (XII,  1069).    Review  of  Indian  Territory  courts'  capital  case. 

Approved  In  Ausley  v.  Alnswortb,  180  V.  8.  280,  40  L.  !i20,  21  Sup. 
Ct  360.  deuylDg  Jurisdiction  over  direct  appeal  from  trial  court  In 
Indian  Territory  though  suit  may  have  Involved  validity  of  act  of 
CongreBfl. 
171  U.  8.  638-641,  43  L.  315,  NABGLIN  v.  De  CORDOBA. 

Syl.  2  (XII,  1069).    Guardian  cannot  release  ward'K  claim. 

See  88  Am.  St  Rep.  291,  note. 
171  U.  S.  641-650,  43  L.  316.  PIERCE  v.  SOMERSET  RT. 

Syl.  1  (XII,  1069).    State  decision  eliminating  Federal  qnestton. 

Approved  In  Lyon  v.  Gombret,  189  U.  S.  50S,  23  Sup.  Ct  833,  47 
L.  922,  reafflrmlng  rule. 

Syl.  2  (XII.  1069).    Waiver  of  rights  not  Federal  question. 

Approved  In  Hale  v.  Lewis,  181  U.  8.  480,  45  L.  963,  21  SnpL  Ct 
680,  holding  State  decision  that  corporation  is  estopped  to  set  op 
Invalidity  of  statute,  by  action  of  Its  l>oard  of  directors,  cannot  be 
reviewed  on  error  from  Supreme  Court 

(XII,  1069).    MiacellaneouB. 

Cited  In  Somerset  Ry.  v.  Pierce,  98  Me.  529,  S7  AtL  888,  t«citlDg 
history  of  litigation. 
171  U.  S.  650,  48  L.  320,  PIERCE  v.  ATER. 

(XII,  1069).    Adjudged  conformably  to  preceding  case. 

Approved  In  Somerset  Ry.  t.  Pierce,  98  Me.  529,  57  AtL  SSS,  re- 
citing history  of  litigation. 
171  D.  8.  650-658.     Not  cited. 
171  U.  S.  658-683.  43  L.  323.  NEW  YORK  v.  EOBBRTa 

Syl.  2  (XII,  1070).     Corporate  tax  based  on  franchise  and  ca^lW. 

Approved  in  Reymann  Brewing  Co.  v.  Brlster,  170  V.  8.  452,  45 
L.  273,  21  Sup.  Ct.  203,  upholding  Dow  law  of  Ohio  taxing  liquor  trar- 
flc,  as  applied  to  West  Virginia  corporation  having  principal  place 
of  business  In  West  Virginia  and  manufacturing  there  bew  which  It 
sends  In  cases  to  Ohio  for  sale;  Dulutb  Brewing,  etc.,  Co.  v.  City  of 
Superior,  123  Fed.  357,  upholding  municipal  ordinance  requiring 
liquor  manufacturers  to  procure  licenses  where  they  maintain  place 
Cor  tlieir  sale  within  city  district  from  their  mannfactory:  Asbiaad 
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Lumber  Co.  t.  Detroit  Salt  Co.,  114  Wla.  78.  89  N.  W.  903.  npholdlug 
Laws  ISW,  chap.  331.  providing  conditions  upon  wblch  CorelgD  cor- 
porBtlona  maj  do  buslneee  in  State,  Imponlng  penalties  for  failure 
to  complj  tberewltb,  and  malting  contracts  made  h?  Bucli  corpora- 
tions before  complying  with  statute  Told  on  Its  bebalf  but  enforce- 
able against  IL 

Sjl.  3  (XII,  11)70).    Commerce  —  Corporate  tax  based  on  capital 
In  State. 

Approved  in  Plnmmer  v.  Goter.  178  U.  S.  132,  44  L.  1007,  20  Sup. 
Ct.  836,  upholding  Inheritance  tax  under  New  York  law  on  bequest 
of  government  bonde;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  532, 
upholding  Tena.  act  18dl,  chap.  122.  providing  penalty  for  failure  of 
foreign  corporation  to  Hie  copy  of  charter  with  secretary  of  State 
before  doing  busincBB  in  State;  Oakland  Sugar  Mill  Co.  v.  Fred  W. 
Wolf  Co.,  118  Fed.  244,  246,  liolding  Mich,  franchise  tax  act  of 
1^1,  providing  that  all  contracts  made  by  foreign  corporation  wblcb 
bas  not  paid  francblse  tax  sbaH  be  void,  applies  to  foreign  cor- 
poration commencing  business  with  purpose  of  carrying  It  on,  but 
does  not  apply  to  single  contract  made  bj  foreign  corporation  wblch 
Is  not  of  character  to  indicate  purpose  to  engage  In  buslneas  In 
State. 
171  U.  S.  687,  McMASTBE  v.  NEW  YORK  LIFE  INS.  CO. 

Certiorari. 

Cited  In  BoBtwIck  v.  Mut  Life  Ins.  Co.,  116  Wis.  435,  32  N.  W. 
2S7,  and  McMaBter  v.  New  York  Life  Ins.  Co.,  99  Fed.  861,  botb 
redtlng  blBtory  of  litigation. 
171  D.  S.  687.  EVANS  v.  SUESS  ORNAMENTAI,  GLASS  CO. 

Certiorari. 

Cited  in  Rawson  v.  Western  Sand  Blast  Co.,  118  Fed.  676,  reciting 
history  of  litigation. 
171  TJ.  S.  690,  WINSTON  v.  UNITED  STATES. 

CertlorarL 

Approved  m  Sinclair  v.  District  of  Columbia,  192  U.  S.  21,  24  Sup. 
Ct  214,  48  L.  325,  holding  Supreme  Court  cannot  on  error  review 
criminal  Judgment  of  Court  of  Appeals  of  District  ot  Columbia. 
Vol  m  — 61 
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S7L  1  (XII,  1071).    Water  francblBe  as  contract  nfter  perfomiuice. 

Approved  In  JopUn  v.  Light  iCo.,  191  U.  S.  lEiS,  Zi  Bap.  Ct^  15,  IS 
L.  130,  holding  Implied  contract  that  city  will  not,  for  twenty  jem. 
enter  Into  electric  lighting  bnaluess  does  not  arise  from  manldpii 
grant  under  authority  of  Mo.  Laws  1891,  p.  61,  of  nonexclnslTe 
right  to  erect  and  maintain  an  electric- light  plant  for  that  period. 
reversing  Sonthweet  Missouri  Light  Co.  t.  Joplln,  113  Fed.  822,  823, 
holding  where,  under  Mo.  Laws  1891,  p.  60,  authorizing  cities  to 
erect  and  maintain  lightworks,  and  also  authorizing  city  to  grant 
lighting  privilege  to  any  person  or  corporation  for  term  not  exceed- 
ing twenty  years,  city  granted  corporation  light  tranchtae  for  twenty 
years,  city  could  not  during  term  erect  plant  to  supply  consumers; 
Skaneateles  Water-Works  Go.  t.  Skaneateles,  1S4  U.  S.  302,  46  L. 
590.  22  Sup.  Ct  403,  holding  Implied  contract  that  village  will  not 
construct  its  own  water-works  or  provide  Itself  therewith  otherwise 
than  by  purchase  of  Incorporated  company,  after  expiration  of  mid< 
tract  with  such  company,  does  not  arise  from  village's  consent  to 
Incorporation  of  company  and  Its  construction  of  works  under  non- 
exclusive franchise;  Freeport  Water  Co.  v.  Freeport,  180  U.  S.  593, 
608,  45  L.  asa.  B92,  21  Sup.  Ct.  496,  501,  holding  contract  giving 
water  company  right  to  charge  certain  rates  for  thirty  years  with- 
out Interference  by  new  ordinances  changing  rates  not  autnorixedby 
III.  acts  of  1872,  empowering  cities  to  contract  for  water  supply  (or 
period  not  exceeding  thirty  years  and  empowering  cities  to  author 
lie  construction  and  maintenance  of  water-works  at  such  rates  ii 
may  be  fixed  by  ordinance  and  for  period  not  to  exceed  thirty  years; 
American,  etc.,  Co.  v.  Home  Water  Co.,  115  Fed.  178, 179. 180,  holding 
suit  to  restrain  city  ordinances  passed  In  exercise  of  delegated  pow- 
ers, on  ground  that  they  attempt  to  annul  contract  mode  by  prior  or 
dlnance  without  notice  to  other  party  or  due  process  of  law,  Involves 
Fecleral  question:  Anoica  Water-Works,  etc.,  Co.  v.  Anoka.  ]00  Fed. 
584,  upholding  Federal  equity  Jurisdiction  over  suit  by  water  com- 
pany to  set  aside  city  ordinances  which  purport  to  repeal  prior 
ordinances  granting  franchises  under  which  company  erected  Its 
worlis,  and  contracting  for  water  for  city,  which  repealing  ordl 
nances.  If  valid,  destroy  value  of  company's  property;  Los  Angeles 
City  Water  Go.  v.  Angeles,  103  Fed.  734,  holding  where  lease  of  cltj 
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water  plant  tor  term  required  leasee  to  reconstruct  water-works, 
and  lessee  practically  cooBtiucted  entirely  new  and  enlari^  plant 
and  contract  fixed  rates,  and  on  expiration  city  was  to  return  to 
lessee  value  of  Improvements,  city  could  not  after  expiration  of 
term  raise  rates  before  paying  value  of  Improvements  where  it  con- 
tinaed  to  require  leasee  to  make  extensions;  Mercantile  Trust,  etc., 
Co.  V.  Colllas  Park,  etc.,  B.  R.  Co.,  99  Fed.  818,  holding  municipal 
ordinance  granting  street  railroad  francblse  nn^er  Ga.  Constitution 
Is  law  of  State  within  contract  clause,  and  suit  to  enjoin  Its  en- 
forcement Involves  Federal  qneetlon;  Odd  Fellows  Cemetery  Asan. 
V.  San  Francisco,  140  Cal.  235,  73  Pac.  090,  upholding  ordinance 
prohibiting  Interments  within  city  limits;  Reed  v.  Anoka,  85  Minn. 
29S,  88  N.  W.  &82,  upholding  contract  for  thirty-one  years  under 
charter  empowering  municipality  to  provide  for  water  and  light 
supply  for  Inhabitants;  KnoxviUe  v.  KnoxvlUe  W.  Co.,  107  Tenn. 
C79,  682,  M  S.  W.  1083,  1084,  holding  where  act  under  which  water 
company  was  Incorporated  gave  cities  power  to  regulate  rates,  city  . 
could  reduce  rates  after  once  having  fixed  them;  Clarksburg,  etc., 
Co,  V.  Clarlcsburg,  47  W.  Va.  745,  35  S.  E.  996,  holding  since  Clarks- 
burg could  not  In  1887  grant  exclusive  franchise  for  twenty  years 
to  private  corporation  to  use  Its  streets  for  conveyance  of  electricity 
for  public  use.  It  could  within  same  term  grant  to  another  cor- 
poration privilege  to  occupy  streets  for  same  purpose. 

Distinguished  in  St.  Paul  Gaslight  Co.  v.  St.  Paul,  181  D.  8.  148. 
45  L.  7!>2.  21  Sup.  Ct.  577,  holding  ordinance  commanding  remoral 
of  lamp  posts  which  are  no  longer  In  use,  and  declaring  that  no 
Interest  will  thereafter  be  paid  to  gas  company  on  account  of  such 
posts  does  not  impair  obligation  of  contract  under  which  company 
erected  posts  and  city  agreed  to  pay  Interest  on  their  cost;  Austin 
V.  Bartholomew,  107  Fed.  352.  holding  whi^re  grant  of  franchise  by 
city  to  water  company  for  term  Is  not  exclusive,  city  may  erect 
competing  works;  Browne  v.  Turner,  176  Mass.  15,  56  N.  K.  971, 
holding  Stat.  1897,  chap.  500,  S  17,  authorizing  construction  of  sub- 
n-ay  and  execution  of  lease  when  completed  to  Boston  Elevated 
Railway  Company  for  twenty-flve  years  does  not  Impair  prior  con- 
tract made  by  Boston  transit  commissioners  with  West  Bud  Street 
railway. 

Syl.  2'(XII,  1071).    Delegation  of  sovereignty  for  local  purposes. 

Approved  in  Detroit  v.  Detroit  Citizens'  Street  R.  R.  Co.,  184  D.  S. 
382,  46  L.  60S,  22  Sup.  Ct.  416,  holding  ordinance  adopted  under 
street  railroad  act  of  1867,  fixing  rate  of  street-car  fares  at  five 
cents,  gives  company  when  accepted  by  It,  a  contract  right  to  charge 
that  rate  which  cannot  be  reduced  by  city  without  Its  consent;  Mer- 
cantile Trust  &.  Deposit  Co.  v.  Collins  Park,  etc.,  R.  R.  Co.,  107  Fed. 
T63.  holding  where  Jurisdiction  of  bill  to  enjoin  enforcement  of 
ordinance  authorizing  street  railroad  to  condemn  parts  of  another 
company's  tracks  Is  taken  by  Circuit  Court  on  ground  that  claimed 
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violation  of  prevtoua  grant  to  latter  Involves  Federal  question,  It 
cannot  talce  Jurisdiction  of  supplemental  bill  as  to  charter  rigbt  of 
former  company  to  condemn;  Dawson  t.  Columbia  Ave.  Saving 
Fund,  etc.,  Co.,  102  Fed.  207.  holding  under  amendatory  Judlclair . 
act  of  ISQS,  appeal  does  not  lie  to  Circuit  Court  of  Appeals  from 
order  granting  Injunction  in  case  In  wblcb  municipal  orillnancES 
are  claimed  to  Impair  contract  obligations,  tbongta  case  may  also 
Involve  other  questions;  Southwest  Missouri  Light  Co.  v.  Joplin,  101 
Fed.  26,  holding  where  under  Mo.  Laws  1891,  p.  60,  authorlzlnf:  cities 
to  erect  and  maintain  llgbtworks,  and  also  authorizing  city  to 
grant  lighting  privilege  to  any  person  or  corporation  for  term  not 
exceeding  twenty  years,  city  granted  corporation  Uglit  francbiee 
for  twenty  years  under  certain  conditions,  city  could  not,  durlne 
term,  erect  plant  to  supply  consumers. 

Syl.  3  (XII,  1071).  Empowering  municipalities  to  grant  fran- 
chise. 

Approved  In  Los  Angeles  t.  IiOB  Angeles  City  Water  Co.,  177  C.  S. 
570.  44  L.  892,  20  Sup.  Ct.  741,  holding  where  lease  of  city  water 
plant  for  term  required  lessee  to  reconst^ct  water-works,  and 
lessee  practicaliy  constructed  entirely  new  and  enlarged  plant,  and 
contract  fixed  rates,  and  on  expiration  of  term  city  was  to  return 
to  leasee  value  of  improvements,  city  could  not,  after  expiration  of 
term,  raise  rates  before  paying  for  improvements,  where  It  con- 
tinued to  require  lessee  to  malce  extensions;  Little  Falls  Electric. 
etc..  Co.  V.  Little  Palis.  102  Fed.  666,  holding  city  conncll  having 
power  to  contract  for  supplying  water  and  light  to  city  ma;  also 
grant  franchises  for  use  Of  streets  for  such  works,  and  when  rucIi 
grant  la  accepted  It  cannot  be  repealed  by  later  ordinance;  Mer- 
cantile Trust,  etc.,  Co.  v.  Collins  Park,  etc.,  Co.,  99  Fed.  S19,  820, 
holding  under  Ga.  Constitution  ordinance  granting  street  rnllroad 
franchise  la  law  of  State  within  contract  clause,  and  snit  to  enjoin 
Its  enforcement  Involves  Federal  question. 

Syl.  4  (XII,  1071).  Federal  question  —  Erection  of  city  water 
works. 

Approved  In  Illinois  Cent.  R.  R.  T.  Chicago,  176  U.  S.  656,  44  L. 
626.  20  Sup.  Ct.  513.  holding  where  railroad  charter  authorized  It  to 
enter  upon  and  take  possession  of  and  use  any  lands,  streams  and 
materials  for  location  of  depots  for  operation  of  road  and  granted 
to  it  all  such  lands,  waters  and  materials  belonging  to  State,  ami 
subsequent  city  ordinance  prohibited  placing  of  plies,  stone  or  other 
obstructions  In  harbor  without  permission  of  public  works  commis- 
sioner. Federal  question  as  to  whether  ordinance  Impaired  charter 
presented;  Pike's  Peak  Power  Co.  v.  Colorado  Springs,  105  Fed.  B. 
holding  where  dismissal  of  appeal  would  cause  delay  of  years  to 
decision  of  case  of  considerable  importance,  which  involves  con- 
stitutional question.  Circuit  Court  of  Appeals  will  take  Jurisdiction 
and  decide  whole  case  In  first  instance:  Ex  parte  Jarobt.  104  Fed- 
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681,  holding  appeal  from  decision  of  Circuit  Court  on  application 
for  habeas  corpus  based  on  ground  tbat  applicant  la  detained  In 
riolation  of  Federal  Constitution  must  be  taheu  to  Suprelne  Court: 
American  Sugar  Refining  Co.  v.  New  Orleans,  104  Fed.  3,  holding 
where  controlling  question  involves  construction  and  application  of 
Constitution,  Circuit  Court  of  Appeals  should  decline  Jurisdiction, 
tliongb  question  was  not  raised  by  plalntlfTs  pleadings  aud  Juris- 
diction of  Circuit  Court  was  not  dependent  upon  it;  Los  Angeles 
City  Water  Co.  y.  Loa  Angeles,  103  Fed.  716.  upholding  Federal  Ju- 
risdiction over  suit  to  enjoin  municipal  ordinance  fixing  water  rai'cs 
on  ground  of  impairment  of  contract  obligation,  although  contract 
as  set  out  In  bill  expired  by  its  terms  prior  to  passage  of  ordinance, 
where  It  Is  alleged  to  he  still  In  force;  Little  Falls  Electric,  etc..  Co. 
V.  Little  Falls,  102  Fed.  6S7,  holding  where  city  council  having  power 
contracts  for  supply  of  light  and  water  to  city  It  may  also  grant 
franchises  for  nse  of  streets  for  such  works  and  when  such  grant  Is 
accepted.  It  cannot  be  repealed  by  later  ordinance;  Dawson  v. 
Columbia  Ave.  Saving  Fuud,  etc.,  Co.,  102  Fed.  206.  holding  under 
nmendatory  Judiciary  act  of  1895.  appeal  does  not  Ite  to  Circuit 
Court  of  Appeals  from  order  granting  injunction  In  case  In  which 
municipal  ordinances  are  claimed  to  impair  contract  obligations, 
though  case  may  also  Involve  other  questions. 

Syl.  5  (XII,  1071J.    Remedy  at  law  must  be  complete  and  prompt. 

Approved  in  United  States  v.  Southern  Fac.  R.  R.  Co.,  117  Fed. 
.'>u4,  holding  government  may  maintain  suit  In  equity  under  acts  of 
1S8/  and  1S96,  to  set  aside  patents  erroneously  issued  to  railroad 
(or  lands  under  a  grant  and  to  test  bona  fldea  of  purchasers  and 
establish  their  rights  In  any  of  lands  so  patented,  and  may  In  same 
suit  require  accounting  from  railroad  as  to  lands  Involved  which  It 
has  sold;  Southwest  Missouri  Light  Go.  v.  Joplln,  101  Fed.  33,  bold- 
lug  where  city  Is  proceeding  to  furnish  lights  to  consumers  in  com- 
petition with  corporation  in  violation  of  Implied  terms  of  franchise 
granted  to  corporation,  latter  is  entitled  to  injunction;  Gregg  v. 
Thurber,  68  N.  H.  483,  *S  Atl.  242,  upholding  Jurisdiction  over  suit 
to  compel  corporation  which  sold  third  person's  note  and  mortgage, 
and  afterward  sold  part  of  mortgaged  premises,  to  pay  plaintiff 
amount  of  his  note  and  mortgage,  or  that  be  pay  prior  mortgages 
GO  that  plaintiff  may  have  Hrst  mortgage  as  was  Intended. 

Syl.  6  (XII,  1071).     Injunction  against  erection  of  city  water- 

Dlstlngulabed  In  St.  Paul  Gaslight  Co.  v.  St.  Paul,  18]  U.  S.  150, 
45  L.  702,  21  Sup,  Ct.  578.  holding  claim  that  obligation  of  contract 
Is  lm[>alred  by  ordinance  enforcement  of  which  could  not  constitute 
such  Impairment,  tliough  It  denies  liability  on  contract,  does  not 
present  Federal  question. 
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SjL  8  (XII,  1071).    Municipal  contract  to  famish  water  for  term. 

Approved  In  Vlckeburg  Water-Works  Co.  t.  Tlcktborg,  183  U.  S. 
82,  46  L.  816,  22  Sup.  GL  592,  reafflrmlng  rule;  Southwest  Missouri 
Light  Co.  V.  Joplln.  101  Fed.  30,  31,  holding  where  under  Mo.  Laws 
1891,  p.  60,  authorizing  cities  to  erect  Ughtworks,  and  aJso  author- 
ising city  to  grant  lighting  privilege  to  any  person  or  corporatloii 
for  term  not  exceeding  twenty  years,  city  granted  corporation  fran- 
(■hlse  for  twenty  years,  under  certain  conditions,  city  could  not, 
during  term,  erect  plant  to  snpply  consumers;  dissenting  opin- 
ion In  Freeport  Water  Co.  t.  Freeport,  180  U.  8.  618,  iS 
L.  696,  21  Sup.  Ct  GOS,  majority  holding  contract  giving 
water  company  right  to  charge  certain  rates  for  thirty  years  wltii- 
out  interference  not  authorized  by  111.  Acta  1872,  empowering  cities 
to  contract  with  water  companies  and  to  authorize  erection  and 
maintenance  of  water-works  at  anch  rates  as  may  be  fixed  by  ordi- 
nance and  for  period  not  exceeding  thirty  years. 

Syl.  10  (XII,  1071).  Municipal  contract  to  make  annual  pay- 
ments. 

Approved  In  Cunningham  v.  Cleveland,  98  Fed.  663,  664,  reafSnn- 
Ing  rule;  Brown  v.  Schleier,  118  Fed.  985,  holding  lease  by  national 
bank  for  ninety-nine  years  under  which  aggregnte  rental  which 
bank  agrees  to  pay  In  monthly  instalments  exceeds  capital  stocfc 
does  not  create  indebtedness  for  aggregate  amount  of  instalments. 
within  meaning  of  Hev.  Stat.,  |  5202;  Blverslde  &  A.  Ry.  Co.  v. 
Riverside,  118  Fed.  741,  743,  upholding  Federal  Juiisdlctlon  over 
suit  to  enjoin  city  from  enforcing  council's  resolution  by  which  It 
declared  Its  purpose  to  discontinue  furnishing  of  electric  power  to 
complainant  under  contract,  on  ground  that  such  action  impaired 
obligation  of  contract;  Dallas  Electric  Co.  v.  Dallas,  28  Tex.  Civ. 
32T,  58  S.  W.  155.  holding  municipal  lighting  contract  for  term  at 
annual  rental  not  exceeding  amount  which  city  Is  authorised  to 
appropriate  each  year  for  that  purpose,  and  under  which  payment 
is  not  to  be  made  only  on  performance,  does  not  create  Indebtedness 
within  constitutional  Inhibition  against  creation  of  debt  without 
provision  for  collection  of  fund  to  pay  interest  and  create  sinking 
fund;  Hermanv.  Oconto,  110  Wis.  673,  86  N.  W.  685,  holding  con- 
tracts whereby  city  had  agreed  to  pay  certain  sums  annually  for 
water  supply  for  thirty  years,  certain  sums  monthly  for  electric 
lights  for  three  years  and  certain  sums  monthly  for  teacher's 
wages,  upon  which  nothing  was  due  when  contract  for  construction 
of  sewer  was  entered  into,  cannot  be  included  as  liabilities  In  deter- 
mining whether,  by  sewer  contract,  city  exceeded  debt  limit. 

Distinguished  In  Windsor  v.  Dee  Moines.  110  Iowa,  193,  81  N.  W. 
482,  holding  necessity  for  an  electric- light  plant  constitutes  no 
excuse  or  Justification  for  construction  of  anch  plant  by  city,  where 
such  construction  would  Increase  dty'a  Indebtedness  beyond  con- 
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sHtutlonal  limit;  State  v.  Helena.  24  Mont.  534,  535,  63  Pac.  104, 
holding  where  dt;  had  already  exceeded  constltatloanl  limit  of  In- 
debtedneas,  water  company  furnlsbing  It  water  under  contract  for 
certain  period  at  certain  price  payable  monthly  out  of  tax  levy  to 
be  made  for  such  purpose,  company  could  not  recover  for  water  eo 
fumiataed;  Roberts  v.  Fargo.  10  N.  Dab.  243,  86  N.  W.  732.  holding 
void  under  Codes,  t|  2261,  2204,  agreement  between  city  officers 
and  ligbtlng  company  whereby  company  agreed  to  furnish  light  for 
term  ot  ten  years  for  $500  per  month. 
172  U.  S.  24-31.  43  I..  861,  ANDERSON  t.  TREAT. 

Syt.  2  (XII.  1072).    Refusal  to  allow  prisoner  to  see  attorney. 

See  87  Am.  St  Rep.  188,  note. 
J72  D.  S.  32-48,  43  L.  364,  PITT8RURG,  ETC.,  RT.  t.  BOARD  OB- 
PUBLIC  WORKS. 

SyL  1  (XII,  1072).    Federal  Injunction  of  State  tax. 

Approved  in  Indiana  Mfg.  Co.  r.  Koehne.  188  V.  S.  684,  23  Sup. 
Ct  453,  47  L.  654,  refusing  to  enjoin  collection  of  assessment  upon 
capital  stock  and  franchises  of  corporation;  Cruicksbank  t.  Bldwell, 
176  U.  S.  80,  44  L.  381,  20  Sup.  Ct  283,  refusing  to  enjoin  ens- 
toms  collector  from  enforcing  act  of  1897  to  prevent  Importation  of 
Impure  tea;  Kansas  City,  etc.,  R.  R.  Co.  v.  King,  120  Fed.  624, 
holding  where  method  of  assesalng  railroad  property  adopted  by 
State  board  Is  within  Its  statutory  powers  and  does  not  result 
In  excessive  valuation,  levy  will  not  be  enjoined  because  owing  to 
peculiar  naturie  of  property  method  adopted  was  different  from 
that  applied  to  other  roads;  Central  Pac.  Ry.  v.  Evans,  111  JCed.  73, 
upholding  Jurisdiction  to  enjoin  board  of  assessors  from  desig- 
nating railroad  by  name  and  fixing  valuation  per  mile  throughout 
State  as  such  method  was  not  authorized  by  Nev.  Const,  and  Stat, 
of  1901;  Douglas  v.  Stone,  110  Fed.  815,  holding  since  Code  Ta. 
1887.  jj  56T-670,  provide  adequate  remedy  at  law  for  correction 
of  erroneous  tax  assessment  Federal  court  cannot  enjoin  collection 
of  tax  on  ground  that  assessment  is  erroneous;  People's  Nat  Bank 
v.  Marye,  107  Fed.  575,  577,  refusing  to  enjoin  State  officers  from 
collecting  tax  on  national  bank  shares  under  Ya.  acts  of  1890  and 
1803;  Smith  v.  Smith,  159  Ind.  389,  300,  65  N.  E.  183.  184,  holding 
bin  to  restrain  auditor  from  entering  an  alleged  Improper  assess- 
ment on  the  tax  duplicate  Is  premature. 

Syl.  4  (XII,  1072).    Taxation— Notice  with  right  to  appeal. 

Approved  In  Weyerhauser  v.  Minnesota.  176  D.  8.  555,  44  L. 
686,  20  Sup.  Ct  488,  upholding  Minn.  Stat  1893,  chap.  161.  au- 
thorizing governor  to  appoint  board  to  revalue  property  grossly 
undervalued  by  county  i 
172  D.  S.  48-S8.    Not  cited. 
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1T2  U.  B.  BS-82,  43  L.  304,  OREEN  BAT,  EXa,  GO.  T.  PATTEN 
PAPER  CO. 

SfL  2  (XII,  1072).    Words  uaed  to  raise  Federal  quesdon. 

Approved  In  Swerlngea  v.  St.  Louie,  165  D.  S.  46,  4S  L.  799,  22 
Sup.  Ct.  5T2,  holding  question  wlietber  or  not  plaintUT  is  entitled  to 
alluriou  canaed  bf  recession  of  Ulasisslppi  river  to  extent  ol 
many  hundred  feet  east  of  point  where  it  flowed  at  time  plaintllTa 
predecessor  toolc  .title  to  property  under  gOTerument  patent  is 
not  Federal  question;  Capital  City  Dairy  t.  Ohio.  183  D.  S.  24ti, 
46  L.  176,  22  Sup.  Ct  124,  holding  Supreme  Court  caanot  review 
alleged  Federal  question  wh«n  It  appears  that  Federal  right  relied 
on  bad  not  been  by  adequate  specification  called  to  attention  of 
State  court,  it  not  being  necessarily  Involved  tn  determination  of 
case. 

SyL  8  (XH,  1073).  Government  control  over  water  power  on 
Fox  river. 

Approved  In  Green  Bay,  etc.,  Canal  Co.  v.  Kanhauna.  etc..  Co., 
112  Wis.  380,  334,  87  N.  W.  867,  868,  holding  where  plaintift  aa 
owner  of  hydraulic  power  created  by  dam  had  right  to  use  entire 
water  stored  In  pond  and  defendant  by  draining  pond  appropriated 
part  of  pond,  plalntlBf  has  right  of  action  for  taking  of  water  and 
damages  are  yearly  rental  value  of  actual  amount  of  horse  power 
taken  at  dam  with  Interest. 

1T2  U.  S.  82-101,  43  L.  374.  METER  v.  RICHMOND. 

Syl.  1  (^11,  1073).  Federal  question  raised  on  motion  to  set  aside 
demurrer. 

Approved  In  Botbachlld  v.  Knight,  184  V.  S.  339,  46  L.  579,  22 
Sup.  Ct.  393,  holding  Federal  question  flrat  raised  on  writ  of  error 
to  State  Supreme  Court  is  sufficient  to  warrant  review;  Turner 
V.  Richardson,  180  U.  S.  92,  46  L.  440,  21  Sup.  Ct.  297,  holding 
Federal  question  must  be  raised  before  Judgment  and  cannot  be 
claimed  for  first  time  In  petiiloD  for  rehearing. 

Syl.  2  (XII,  1073).  Deprivation  of  property  —  Consequential 
damage. 

Approved  in  Richmond  Traction  Co,  v.  MurphJ.  98  Va.  110.  34 
S.  E.  9S4,  following  rule;  United  States  v.  Lynah,  188  D.  S.  473, 
23  Sup.  Ct.  3o8,  47  L.  550,  holding  where  government  by  construc- 
tion of  dam  to  improve  navigation  so  floods  lauds  as  to  render  theai 
valueless,  owner  Is  entitled  to  compensation;  United  States  v. 
Certain  Lands,  etc.,  in  Rhode  Island,  112  Fed.  623,  627,  holding 
that  erection  and  use  of  fortification  by  governmeut  interferes  wUft 
purpose  neighboring  landowner  had  In  view  In  purchasing  and 
Improving  bis  property,  or  even  Impairs  Its  value,  does  not  yousU- 
tute  taking  of  such  property  entitling  him  to  compensation. 
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172  D.  S.  102-133,  43  L.  382.  McCULLOTJGH  t.  TIEOINIA. 

Sfl.  1  (XII,  1073).  VlTglDtfl  refondlng  coupone  receivable  for 
debts. 
,  Ulstingulahed  in  St  Paul  GaBllglit  Go.  t.  St.  Paul,  181  U.  S. 
ISO,  46  L.  792,  21  Sup.  Ct.  578,  iioidtng  mere  fact  that  comptroller 
IB  precluded  from  audlttng  claims  of  gaa  company  as  prerequisite 
to  epproprlation  of  money  to  pay  them,  by  ordinance  declaring  that 
no  money  shall  be  paid  on  account  of  them,  <loe«  not  Impair  obli- 
gation of  contract  under  which  claims  arose,  where  auditing  would 
at  most  be  merely  advisory. 

Syl.  2  (Xn,  1073).  Following  State  statutory  construction. 

Approved  in  Walsh  v.  Columbus,  etc..  R.  R.  Co.,  176  U.  S.  475, 

44  L.  551,  20  Sup.  Ct  396,  holding  where  Ohio'  accepted  lands 
granted  to  It  by  act  of  Congress  of  1828,  for  construction  of  canals, 
Ohio  act  of  1894  authorizing  abandonment  of  canals  and  leasing 
of  aame  to  railroad,  there  was  reason  to  claim  that  act  of  1894 
impaired  obligation  of  contract  between  State  and  Federal  gov- 
ernment, and  Federal  question  was  thereby  raised. 

Sji.  3  (XII,  10T3).    Payment  of  taxes  In  coupons. 

Approved  in  McGilllrray  v.  Joint  School  District.  112  Wis.  350, 
88  Am.  St  Rep.  972,  88  N.  W.  312,  holiling  where  express  contract 
for  purchase  of  materials  for  scboolhouse  was  void  because  It 
Increased  debt  beyond  constltutloual  limit,  and  material  has  been 
put  Into  building,  contract  Is  binding  up  to  amount  of  debt  limit 
and  void  as  to  excess. 

Syl.  4  (XII.  1073).  Courts— Examination  of  effect  of  State 
decision. 

Approved  In  Wilson  v,  Standefer,  184  U.  S.  412,  46  L.  618,  22 
Sup.  Ct  389,  holding  Tex.  act  of  March  25,  1897,  autborlzing  for- 
feiture of  lands  bought  from  State  for  nonpayment  of  Interest, 
without  judicial  proceeding,  and  authorizing  purchaser  to  Institute 
suit  within  six  months  of  forfeiture  to  establish  fact  of  payment, 
does  not  Impair  contract;  Stearns  v.  Minnesota.  1T9  V.  S.  233,  45 
L.  170.  21  Sup.  Ct  77,  upholding  contracts  between  Minnesota  and 
railroads  made  by  Acts  1805  and  1870,  whereby  companies  wei'o 
exempted  from  all  other  taxes  until  sale  or  lease  of  lands  In  con- 
sideration of  percentage  of  gross  earnings;  Houston  &  Texas 
Cent  R.  R.  Co.  v.  Texas.  177  V.  S.  77.  44  L.  680.  20  Sup,  Ct  54!i. 
holding  State  court  construction  of  State  statute  whereby  cause  of 
action  imder  statute  for  default  in  payments  Is  enforced  on  grouno 
that  payments  previously  made  and  accepted  by  State  are  void 
Impairs  obligation  of  Implied  contract  arising  out  of  acceptance  of 
payments.  Uiougb  State  court  does  not  mention  statute. 

Distinguished  In  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams.  180  U.  S.  4S. 

45  L.  418,  21  Sup.  Ct.  258.  denying  Jurisdiction  on  error  to  State 
court    where  only    question    involved    Is    construction    of   charter. 
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Uiougb  there  were  statutes  subsequent  to  charter  which  migbi 
have  been  but  were  not  relied  on  as  raising  Federal  question. 

S7I.  6  (XII,  1073).    Decree  glring  effect  to  act  Impairing  contracts 

Approved  in  Plnne^  t.  Nelson,  18S  V.  B.  147.  4S  L.  127,  22  Snp- 
CL  54,  upholding  Cal.  Olr.  Code,  |  322,  relating  to  Indlvldnal  stock- 
holder's liability. 

Syl.  7  (XII,  1073).  Effect  of  change  of  remedy  for  enforcemeDt  or 
Jndstnent 

Approved  In  Deposit  Bank  t.  Frankfort,  191  tJ.  8.  617.  48  L.  283. 
24  Sup.  Ct  161.  holding  final  FederaJ  decree  adjudging  that 
State  made  Irrevocable  tax  exemption,  which  decree  rests  npoii 
effect  as  res  adjudlcata  of  Inferior  State  Judgment  respecting  tsxes 
for  other  years,  la  conclusive  notwithstanding  subsequent  reverMl 
of  its  original  Judgment  by  highest  State  court;  OshlioBh  Water- 
works T.  Osbkosh.  1S7  U.  S.  439.  23  Sup.  Ct  234.  47  L.  251,  hold- 
ing revised  Oshkosh  charter  relating  prerequisites  to  brlngini; 
Bulta  against  city  did  not  impair  prior  coutract  relating  to  hydrant 
rentals,  affirming  109  Wis.  215,  219.  83  N.  W.  379,  380;  Los  Angeles 
V.  Los  Angeles  City  Water  Co..  177  tF.  B.  675.  44  L.  894.  20  Sup. 
Ct  742,  holding  contract  authorized  by  existing  State  Constitution 
as  then  construed  by  highest  State  court  cannot  be  affected  t>j 
subsequent  change  in  declslouB  of  that  court  or  by  adoption  of  new 
Constitution.    See  95  Am.  St  Rep.  887,  note. 

(XII.  1073).     Miscellaneous. 

Cited  In  Parsons  v,  Maury,  101  Va.  618,  44  S.  B.  769,  reciting 
history  of  litigation. 
172  U.  S.  133-l4a     Not  cited. 

172  n  8.  148-170,  43  L.  399,   HABKRADER  v.  WADLBT. 
'      Syl.  1   (XII,   1074).     Appealability  of  Chvult  Court's  order  on 
habeas  corpus. 

Approved  In  Chow  Loy  v.  United  States,  112  Fed.  3G9,  holding 
right  of  appeal  given  by  Chinese  exclnslon  act  of  18SS,  |  13.  pro- 
viding that  any  such  Chinese  convicted  before  court  commisslooeT 
moy,  wltUln  ten  days,  appeal  to  Judge  of  District  Court  for  dis- 
trict Is  to  Judge  as  special  tribunal  and  not  to  the  District  Court; 
In  re  Goodman.  101  Fed.  920.  holding  appeal  Is  not  taken  until 
order  allowing  same  and  bond  are  filed  in  court  in  which  decree  or 
order  appealed  from  is  entered  and  this  must  be  done  within  time 
allowed  by  statute  for  taking  the  appeal. 

Syl.  2  (XII,  1074).    Enjoining  State  criminal  proceedings. 

Approved  In  Davis,  etc..  Mfg.  Co.  v.  Los  Angeles,  189  U.  8.  217. 
23  Sup.  Ct  500,  47  L.  780.  denying  equity  Jurisdiction  to  enjoin 
municipal  officers  from  enforcing  city  ordinance  prohibiting  erec- 
tion or  maintenance  of  gas  tnuhs  within  certain  limits  by  arrest- 
ing employees;  Front  v.  Starr.  188  U.  S.  543,  515.  23  Sup.  Ct  401, 
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4?  L.  58T,  S8S,  afflrmfng  Starr  t.  Cblcago,  etc.,  Ry.  Co.,  110  Fed.  «, 
8,  holding  where  Federal  court  In  suit  by  stockholders  reatralned 
ralh-oad  from  potting  State  lates  la  force  and  enjolaed  State 
officera  froni  InetltutlcK  proceedings  to  enforce  such  rates,  suit  by 
State  attorney-general  la  State  courts  against  railroad  to  enforce 
penalty  t<«  failure  to  enforce  rates  will  be  enjoined;  Pacific  Whal- 
ing Go.  T.  United  Statea.  187  U.  S.  462,  23  Sup.  CL  156,  47  L.  255, 
holding  where  applicant  files  with  Alaska  District  Conrt  petition 
for  license  for  Tessels  and  csuneries  under  Alaska  Crlm.  Code,  |  460, 
and  with  It  a  protest  against  being  required  to  take  out  or  pay 
license,  to  which  petition  and  protest  District  Conrt  clerk  Is  not 
made  party,  and  District  Court  grants  license  and  overmles  pro- 
test, no  appeal  lies  to  Supreme  Court;  Farmers'  Loan,  etc.,  Co.  v. 
Lake  St  R.  a.  Co.,  177  n.  S.  61,  44  L.  671,  20  Sup.  CL  S6S,  holding 
filing  of  bill  tor  foreclosure  of  mortgage  In  Federal  court  and 
Issuance  of  subpiBna  in  suit  glre  Jurisdiction  as  against  action 
subsequently  commenced  In  State  court  by  summons  which  was 
served  before  service  of  Federal  subpoena;  Knott  v.  Evening  Post 
CA.,  124  Fed.  352,  holding  where  In  State  action  by  stockholder,  only 
relief  grantable  was  examination  of  books,  and  afterward  creditor 
sued  In  Federal  court  and  receiver  was  appointed  for  corporation 
who  took  possession  before  receiver  appointed  by  State  court  In 
first  suit.  Federal  court  bad  prior  Jurisdiction;  UcDowell  t.  Mc- 
Cormlck,  121  Fed.  6S,  holding  where  In  action  by  creditor  against 
Insolvent  corporation,  court  restrained  defendant  from  disposing 
of  property  and  appointed  receiver  and  aubsequeotly  at  suit  of 
another  creditor  another  court  of  co-ordinate  Jurisdiction  appointed 
receiver  who  took  possession  excluding  first  appointee,  first  court 
had  exclusive  Jurisdiction;  Baltimore,  etc.,  R.  R.  Co.  v.  Wabash 
R.  R.  Co..  lis  Fed.  679.  npboldlug  Federal  Jurisdiction  to  enforce 
State  decree  by  which  railroad  has  acquired  right  in  statutory 
proceedings  to  construct  grade  crossing  over  tracks  of  another  by 
enjoining  latter  from  obstructing  crossing;  Arbuckle  v.  Blackburn, 
113  Fed.  623,  denying  Federal  Jurisdiction  to  enjoin  State  officer 
from  instituting  prosecutions  under  Ohio  pure  food  law;  Central 
Trust  Co.  V.  Western  North  Carolina  B.  K  Co.,  112  Fed.  477. 
holding  where  Feileral  court  has  foreclosed  railroad  mortgage  and 
flold  property  thereunder,  expressly  providing  In  decree  of  confir- 
mation that  purchaser  shall  take  property  and  franchises  free  of 
all  claims  and  liens.  It  may  entertain  supplemental  bill  by  com- 
plainant and  purchaser  to  enjoin  execntion  sale  under  State  Judg- 
ment rendered  on  cause  of  action  arising  after  sale;  Pbelpa  v. 
Mutual  Reserve,  etc.,  Assn.,  112  Fed.  405,  holding  Federal  court 
cannot  enjoin  receiver  appointed  by  State  court  of  concurrent  Ju- 
risdiction over  subject-matter  from  acting  under  such  appoint- 
ment where  do  priority  of  Jurisdiction  Ib  claimed,  on  grouud 
that    State    court    bad    no    Jorlsdlctlon    to    make    appointment; 
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Ook«r  T.  Monagban  Uills,  110  Fed.  806,  bedding  Federal  cotin 
cannot  enjoin  State  proceedlnga  because  of  pendency  of  rt- 
moval  pedtion  wblch  bas  not  been  presented  to  or  acted  upon 
b7  State  court;  Ollrer  t.  Parlln  A  Orendorff  Co.,  105  Fed.  275.  276, 
Aolding  wbere  In  Federal  equity  ault  to  recover  realty  and  cancel 
deed  of  trust  tbereon  for  fraud  grantors  and  grantees  In  sncb 
deed  were  made  defendants  and  grantees  answered  tbat  tbey  bad 
sold  deed  to  a  bank  and  after  replications  bank  brought  foreclosure 
In  State  coart  and  Hberllf  sequestered  propnty.  Federal  court  bed 
not  priority  of  Jurisdiction;  Colston  v.  Sontbern  Home,  etc.,  Assn., 
99  Fed.  310,  holding  FederaJ  court  will  not  entertain  suit  by  stock- 
holders for  appointment  of  receiver  of  corporation  while  prior  salt 
for  same  purpose  Is  still  pending  in  State  conrt,  though  State  court 
on  preliminary  appllcatlDu  bas  refused  to  appoint  receiver;  State 
V.  Cbicago,  etc.,  R.  R.,  61  Nebr.  549,  85  N.  W.  557,  holding  Injaoc- 
tloQ  leeued  by  Federal  court  cannot  lawfully  forbid  attorney-gen- 
eral from  suing  for  penalties  claimed  by  State  nnder  maximuni 
freight  law,  |  g.    See  S7  Am.  St.  Rep.  201.  note. 

Dlatlngnlshed  In  Soutbera  Exp.  Co.  v.  Mayor,  etc..  of  Ensley,  lie 
Fed.  760,  holding  criminal  proceedings  under  invalid  ordinance 
imposing  unlawful  license  fee  and  prescriUng  penalty  for  non- 
payment of  such  fee  may  be  enjoined  In  equity. 

(XII.  1074).     Miscellaneous. 

Cited  in  Chamberlain  Transp.  Co.  v.  South  Pier  Coal  Co..  126 
Fed.  1G7.  holding  order  granting  leave  to  file  petition  for  appeal 
and  an  assignment  of  errors  and  subsequent  approval  of  appeal 
bond  reclUng  allowance  ot  appeal  sufllciently  sbow  tbat  appeal  was 
allowed  when  petition  therefor  waa  filed. 

172  U.  S.  171-180,  43  L.  407,  NEW  MEXICO  v.  UNITED  STATES 
TRUST   CO. 

Syl.  1  (XII,  1074).    BxempUon  ot  right  of  waj  of  railroad. 

Approved  In  Northern  Pacific  B,  R.  Co,  v.  Townsend.  190  D.  S. 
271,  23  Sup.  Ct.  C72,  47  L.  1040,  holding  adverse  ownership  tor 
private  use  under  State  Statute  of  Limitations  can  confer  no  title 
to  Individual  to  portion  of  right  of  way  granted  by  act  of  1864  to 
Northern  Pacific:  Maysville  &  B.  S.  R.  R,  Co.  v.  Bali  et  al.,  lOS  Ky. 
250,  56  S.  W.  191,  holding  agreement  to  furnish  railroad  with  right 
of  way  of  certain  width  does  not  relieve  railroad  from  liability  to 
pay  obligor  for  his  property  outside  right  of  way  which  bos  Ijeen 
talten  by  eo  coDsIructlug  road  on  right  of  way  as  to  Interfere  wltb 
his  easement  of  accc^a  and  to  Injury  of  bla  buildings.  See  92 
Am.  St,  Bep.  845.  note. 

<SI1,  1074).    Miscellaneous. 

Cited  In  United  Stales  Trust  Co.  v.  Territory,  10  N.  Mex.  418,  and 
Territory  v.  Santa  Fe  Pac.  K.  R.,  10  N.  Mex.  411,  413,  414,  62 
Pac.  985,  botb  reclUng  history   of  litigation;  Northern  Connttea, 
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etc.,  Co.  V.  BDjard,  24  WBBh.  370,  W  Pac.  517.  relative  to  right  of 
railroad  to  entire  width  or  400  feet  for  right  of  way. 
172  U.  S.  186-206,  «  L.  413,  THE  ELFRIDA. 
87I-  1  (XII,   1074).     SettlDg  aside  salvage  < 


Approved  tn  Magdala  SS.  Co.  v.  Boars  Co.,  101  Fed.  304,  hold- 
ing where  toga  UDaucceaafuUy  pulled  at  stranded  ship  for  live 
hours  and  ttien  captain  made  contingent  contract  with  Hve  tug- 
boats wblch  pulled  Ineffectually  all  day  and  then  captain  engai;<?d 
lighten  to  take  otF  deck  load,  whereupon  vessel  was  pulled  off. 
cargo-owners  are  liable  for  proportionate  expense  of  tugs  and 
lighters. 

SyL   2   (XII,   1074).      Salvage  contract   resulting   most  profitably. 

Approved  In  The  Atkins  Hughes,  114  Fed.  412,  holding  agreement 
fixing  price  for  towing  vessel  Into  port  not  oiorbitant  though  price 
is  conalderably  In  excess  of  customary  towage  rates  where  owing 
to  perilous  situation  of  tow  service  was  in  nature  of  salvage; 
Elphlche  V.  White  Line,  etc.,  Co.,  lOfi  Fed.  &4B,  &47,  holding  con- 
tract by  one  party  to  pay  at  all  events  and  by  other  party  to  re- 
ceive as  fixed  or  deserved  compensation  for  salvage  services  Is  as 
conclusive  and  enforceable  as  any  other  valid  contract;  The  Thorn- 
ley,  98  Fed.  741,  743,  upholding  contract  for  salvage  of  vessel 
loaded  with  dynamite  grounded  on  dangerous  reef  where  she 
pounded  considerably,  providing  for  payment  of  S20.000  contingent 
on  success,  vessel  and  cargo  being  valued  at  $l<Ki,0OO. 
172  U.  S.  206-232,  43  I..  420.  UNITED  STATES  v.  LOUGHREY. 

Syl.  2  (XII,  10T4).  Act  of  1856  vested  fee  In  Michigan  con- 
ditionally. 

Approved  in  United  States  v.  Tennessee  &  Coosa  R.  R.,  176 
U.  S.  253,  44  L.  457,  20  Sup.  Ct.  374,  holding  act  of  June  3,  1856, 
granting  lands  to  Alabama  to  aid  railroads,  was  grant  In  prseeenti. 
172  U.  S.  232-239,  43  L.  430,  GRANT  v.   BUCKNER. 

Syl.  S  (XII,  1075).  Federal  receiver  appearing  Id  State  court 
—  Waiver. 

See  74  An].  St  Rep.  293,  note. 

Syl.  4  (XII,  1075).    Set-off  against  Federal  receiver. 

See  74  Am.  St  Rep.  294,  note. 
172  U.  S.  239-269,  43  L.  432,  BLAKB  v.  MoCLUNG. 

SyL  1  (XII,  1075).  Equal  protection — Insolvency  —  Giving  resi- 
dents priority. 

Approved  In  Sully  v.  American  Nat  Bank.  178  U.  S.  288,  299.  44 
L.  1076.  20  Sup.  CL  939,  following  rule;  Blake  v.  McCIung,  176  U.  S. 
SO,  67,  44  L.  371,  374,  20  Sup.  Ct.  310.  determining  that  Judgment 
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under  review  was  not  Id  conformity  with  mandate  of  principal 
case;  State  v.  Montgomery,  M  Me.  201,  47  Atl.  167.  holding  toU 
bawkers  and  peddlers  act  of  18S3.  limiting  granting  of  licenses 
to  citizens  of  United  States;  Bank  Comrs.  v.  Granite  State  Ptot. 
Assn.,  70  N.  H.  660,  662,  663.  85  Am.  St.  Bep.  M9,  49  Atl.  12fl,  127, 
128,  holding  where  Insolvent  corporation  iias  creditors  In  forelgd 
State  in  which  It  has  deposited  fnnd  for  purpose  of  doing  buslnesa 
therein  creditors  residing  therein  who  receive  such  fund  are  ea- 
tltled  to  sbsre  In  general  dlatrlbntion  of  corporate  asaeta  to  extent 
of  equalizing  dividends  with  those  of  nonresidents;  People  v. 
Granite  State,  etc.,  Assn.,  161  N.  Y.  495,  55  N.  E.  1054,  upholding 
appllcati<m  of  special  deposit  made  by  foreign  building  and  lasn 
association  noder  Laws  1682,  chap.  689,  as  condition  of  right  to  do 
business  to  exclusive  benefit  of  domestic  creditors  and  share- 
holders;  Cable  v.  United  States  Life  Ins.  Co.,  191  D.  8.  S07,  4S  L. 
104,  24  Sup.  Ct  n.  arguendo. 

Distinguished  In  State  t.  Travelers'  Ins.  Co.,  73  Conn.  2T3.  276, 
47  Atl.  305,  306,  upholding  Pub.  Acts  1S89,  chap.  63,  providing  tbst 
stoch  of  certain  corporations  owned  by  Connecticut  residents  shall 
be  listed  at  market  value  In  towns  where  they  reside,  but  that 
so  much  of  capital  of  any  snch  company  as  may  be  Invested  In 
real  estate  on  which  It  Is  assessed  and  pays  tax  shall  be  deducted 
from  market  value  of  stocli  In  Its  returns  to  assessors. 

Syl.  2  (XII,  1075).  Impositlcm  of  conditions  upon  foreign  corpo- 
rations. 

Approved  in  United  States  ShtpbuUdlng  Co.  v.  Conlilln,  126  Fed. 
135.  holding  right  given  by  N.  J.  Rev.  Stat.  1896,  p.  298,  »  6G. 
66,  to  creditors  or  stockholders  of  Insolvent  corporation  to  appl7 
for  Injunction,  and  receiver  may  be  enforced  In  Federal  court 
where  diverxlty  of  citizenship  and  requisite  amount  exist. 

Syl.  3  <XII,  1075).    Scope  of  privilege  and  Immunity  clause. 

Approved  in  Anglo-American  Prov.  Co.  v.  Davis,  etc.,  Co.  {So.  1). 
ISl  U.  S.  374,  48  L.  227,  24  Sup.  CL  93,  holding  fuU  faltb  and 
credit  not  denied  Illinois  judgment  by  N.  T.  Code  Civ.  Proc. 
1  1780,  which,  as  construed  by  New  Xork  courts,  precludes  main- 
tenance of  action  on  such  Judgment  by  one  foreign  corporation 
against  another;  Mason  v.  Missouri,  170  U.  S.  336,  45  L.  220,  21 
S«p.  Ct  128,  upholding  Mo.  registration  law  of  1895;  Maxwell 
V.  Dow,  176  U.  S.  692.  44  L.  601,  20  Sup.  Ct  463,  npholdmg  prose- 
cution by  Information  and  trial  by  Jury  of  eight  under  Utah  Con- 
stitution; United  States  v.  Morris,  125  Fed.  323.  326,  holding  dtli 
rigiits  act  (Rev.  Stat.,  i  199S)  Is  within  power  of  Cot^ress,  under 
Thirteenth  Amendment,  to  protect  citizens  in  enjoyment  of  those 
rights  which  are  fundamental  and  belong  to  every  citizen,  <t 
deprivation  of  such  rights  la  wholly  because  of  race  or  colcff;  Es- 
tate of  Johnson,  139  Cal.  536.  537,  538,  73  Pac.  426,  upholding 
amendatory   act  of  1817,   exempting   nephews  and    nieces  of  de- 
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ceased,  wben  restdent  of  this  State,  from  pa^meDt  of  collateral 
Inheritance  tax. 

S7I.  4  (XII,  1076).  Prlvltegee  and  ImmaDlUea  —  Gorporatloa  aa 
citizen. 

Approved  In  Hawlej  v.  Hard,  etc.,  L.  Co.,  72  Tt  125,  47  Atl.  402, 
holding  Tt  8tat,  |  1306.  exempting  from  attachment  by  trustee 
process  negotiable  paper  transferred  before  due  to  bank  within 
State,  does  not  work  discrimination  against  bonks  without  State. 

SrL  B  (KII,  1075).  Fourteenth  Amendment  —  Law  subordinating 
claims  of  foreign  corporations. 

Approved  In  Sully  t.  American  Nat  Bank,  178  U.  S.  1102,  303,  44 
L.  1077,  1078,  20  Snp.  Ct.  940.  941,  following  rule;  Dayton  Coal  &. 
noa  Co.  T.  Barton,  183  C.  S.  23,  46  L.  64.  22  Sup.  Ct  n,  upholding 
Tenn.  act  March  17,  1899.  requiring  redemption  In  cash  of  store 
orders  or  other  evidences  of  indebtedness  Issued  by  employers  In 
payment  of  wages;  Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S.  45,  44 
L.  864,  20  Sup.  Ct  525,  upholding  Tex.  act  March  30,  1890,  prohibit- 
ing foreign  corporations  which  violated  provlsionq  of  that  act  from 
doing  business  within  State;  MacMurray  v.  Sidwpll,  155  Ind.  566, 
58  N.  B.  725,  holding  where  foreign  building  association  complied 
with  laws  and  ceased  to  do  business  on  passage  of  act  of  1S93,  re- 
quiring such  associations  to  do  business,  on  Its  Insolvency  there- 
after Indiana  stockholders  have  no  preferentlBl  claims  on  Indiana 
assets;  People  v.  Granite  State,  etc.,  Assn.,  161  N.  Y.  49T,  55  N.  B. 
10S6,  upholding  application  of  special  deposit  made  by  foreign 
building  and  loan  association  under  Laws  1892,  chap.  6S0.  as  con- 
dition of  right  to  do  business,  to  exclusive  benefit  of  domestic  cred- 
itors and  shareholders. 
172  TI.  S.  269-308,  43  L.  443,  NORWOOD  v.  BAKER. 

Syl.  1  (XII,   1075).     Eminent  domain  —  Compensation   for  land 

Approved  In  dissenting  opinion  In  Maxwell  v.  Dow,  176  U.  S.  614, 
44  L.  610,  20  Sup.  Ct  497,  upholding  prosecution  for  felony  by 
information  and  trial  by  Jury  of  eight  under  Utah  Constitution. 

Syl.  2  (XII,  1075).  Exaction  of  cost  of  improvement  in  excess 
of  benefit 

Approved  In  Norwood  v.  Arnold,  62  Ohio  St  666,  08  N.  B.  1102, 
reaffirming  rule;  BIdweli  v.  Huff,  103  Fed.  371.  holding  where  city 
leviep  special  assessment  for  street  improvement  under  statute, 
taking  no  account  of  special  benefits,  and  affording  property-owner 
no  opportunity  to  have  beneflts  Judicially  determined,  and  validity 
of  statute  has  been  upheld  by  State  court.  Federal  court  will  enjoin 
enforcement  of  assessment;  Parker  v.  Detroit.  103  Fed.  S5S,  300. 
holding  void  provisions  of  Detroit  charter  and  paving  ordinance  pro- 
viding for  assessment  of  cost  of  paving  upon  abutting  property  in 
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proportloD  to  frontage;  reversed  In  181  U.  8.  398;  Charlea  t.  Marlon, 
100  Fed.  542,  holding  void  Ind.  act  1889,  providing  that  entire  cost 
of  street  Improvement  ahall  be  assessed  agclust  abutting  propertr 
acccH'dlng  to  frontage  wltboat  regard  to  beneflts;  Cowley  t.  Spokane, 
09  Fed.  S44,  holding  void  special  assessntents  levied  on  abnttlD^ 
[)roper,.  for  cost  of  street  Improvements  under  Wash.  Stat,  re- 
i|ulrliig  assessment  of  entire  cost  of  such  Improvements  on  abutting 
property  according  to  front-foot  rule;  Lyon  v.  Ton&ivanda,  98  Fed. 
3(U.  365.  366,  holding  void  N.  T.  acta  1893  and  1893,  directing 
iDun  Id  pall  ties  to  assess  whole  expense  of  paving  highways  upon 
olintting  lands  In  proportion  to  frontage  without  Judicial  Inquiry 
as  to  beneflts;  reversed  in  181  D.  S.  391;  Charles  v.  Marlon,  98 
Fed.  lae.  16T,  holding  validity  of  Ind.  act  of  1889,  providing  that 
lotowners  shall  be  liable  to  city  for  street  improvements  according 
to  frontage,  is  sufficiently  doubtful  to  warrant  granting  of  pre- 
liminary restraining  order  In  suit  by  lotowner  to  enjoin  enforce- 
ment of  assessment  made  thereunder;  Kelly  v.  Chadwick,  104  La. 
733,  29  So.  300,  upholding  assessment  on  abutting  property  for  street 
Improvement  under  act  No.  112  of  1894,  authorizing  imposition  of 
three-quarters  of  cost  of  Improvement  on  abutting  owners  according 
to  frontage;  White  v.  Oove,  183  Mass.  331,  67  N.  B.  360,  holding 
void  Stat  1892.  chap.  402,  providing  for  sewer  assessments  in 
Boston:  Dexter  v.  Boston,  176  Mass,  251,  7ft  Am.  St.  Rep.  307,  67 
N.  E.  380,  holding  void  Stat.  1892,  chap.  402.  making  expense  of 
constructing  sewer,  to  amount  not  exceeding  S4  per  lineal  foot, 
assessable  on  adjacent  lands,  according  to  frontage;  Ramsey 
County  V.  Robert  P.  Lewis  Co.,  82  Minn.  392,  393,  309,  401,  ffi  N.  W. 
208,  211,  212,  holding  void  St.  Paul  charter.  H  26,  27,  providing  for 
annual  assessment  of  ten  cents  per  front  foot  on  all  lots  In  front 
of  which  water  pipes  are  laid;  reversed  on  reargument;  State  v. 
Plllsbury.  82  Minn.  372,  373,  85  N.  W.  178,  179,  holding  void  Minne- 
apolis charter,  chap.  lO,  1  8,  for  assessing  and  apportioning  taxes 
upon  abutting  [«operty  where  sewer  has  been  constmcted  In  street 
on  which  such  property  abuts,  according  to  frontage;  Matter  of 
Munn,  165  N.  Y.  155.  58  N.  E.  883,  holding  under  Laws  1893.  chap. 
113,  authorizing  courts  to  vacate  assessments  for  local  improve- 
ments when  baaed  on  erroneous  principles,  assessment  for  sewer, 
which  has  been  confirmed  by  board  of  revision,  cannot  be  set  aside 
on  ground  of  Inequality  where  It  appears  that  assessment  Is  based 
on  correct  principle;  dissenting  opinion  In  Tonawanda  v.  Lyon,  181 
U.  8.  393.  45  L.  911.  21  Sup.  Ct.  811,  majorl^  upholding  N.  Y.  acts 
of  1893  and  1895,  directing  municipalities  to  assess  whole  expense 
of  paving  any  highway  upon  lands  abutting  upon  highway  in  pro- 
portion to  frontage  without  Judicial  Inquiry  as  to  benefits;  dissent- 
ing opinion  In  Wight  t.  Davidson,  181  V.  8.  386,  387,  45  L.  907,  21 
Bnp.  Ot.  622,  majority  upholding  act  of  Maroh  3,  1899,  to  extend 
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S  street  Id  District  of  Columbia,  and  providing  that  payment  of  not 
legs  tban  balf  of  damage  in  respect  to  land  condemned  shall  be 
assessed  against  abutting  owners  and  on  adjacent  owners  of  lands 
benefited;  dissenting  opinion  In  French  t.  Barber  Anphalt  Paving 
Co.,  181  V.  S.  849,  351,  364,  359,  S6S,  45  L.  892,  894,  895,  S98,  21 
Snp.  Ct  634.  635,  636,  641,  majorltj  upholding  nBseaament  for  street 
Improvements  according  to  frontage  without  preliminary  hearing 
as  to  benefits;  dissenting  opinion  In  Matthnws  v.  Kimball,  70  Art. 
470.  69  S.  W.  548,  majority  holding  Const.  1874,  art.  19,  S  27,  author- 
Igtfng  assesaments  on  realty  for  local  Improvements,  does  not  in- 
hibit council  from  making  aaseesments  for  public  park  upon  prop- 
erty whlcb  does  not  actually  touch  park  grounds;  dissenting  opinion 
In  Indianapolis  v.  Holt,  156  Ind.  242,  243,  260,  67  N.  E.  988.  1102. 
majority  upholding  Acts  1895,  p.  384,  1  74,  providing  for  assessment 
of  costs  of  street  Improvements  against  abutting  property  by  front- 
foot  rule;  New  York,  etc..  R.  R.  Co.  v.  New  York,  186  U.  S.  272,  46 
L.  1160.  22  Sup.  Ct  917,  and  Scranton  v.  Levers,  200  Pa.  8L  68.  49 
AtL  081,  botb  arguendo.    See  82  Am.  St  Rep.  457,  458,  «i9.  note. 

DlsUngulBhed  In  Stanmate  v.  Heman,  181  U.  S.  403,  46  L.  924  (see 
21  Sap.  Ct  616),  .afflrming  Heman  v.  Allen.  156  Mo.  547.  57  S.  W. 
662,  and  French  v.  Barber  Asphalt  Paving  Co.,  181  D.  S.  344.  345. 
4S  L.  890.  21  Sup.  Ct  S32,  affirming  Barber  Asphalt  Pav.  Co.  v, 
French.  158  Mo.  538,  630,  540,  645.  549,  551,  552.  564.  58  S.  W.  935, 
936,  937,  938.  940.  941,  both  upholding  asBeBstnent  for  street  im- 
provements according  to  frontage  without  preliminary  hearing  as  to 
benefits;  Detroit  v.  Parker,  181  D.  S.  400,  401,  45  L.  921,  21  Sup.  Ct 
624,  645,  and  Cass  Farm  Co.  r.  Detroit,  181  U.  S.  398.  45  L.  916.  21 
Sup.  UL  645.  affirming  124  Mich.  435.  438,  83  N.  W.  109,  both  uphold- 
ing Detroit  chartH*  and  paving  ordinance  providing  for  assessment 
of  cost  of  paving  upon  abutting  jwoperty  in  proportion  to  frontage; 
\Vet>aier  v.  Fargo,  181  U.  S.  395,  45  L:  914,  21  Sup.  Ct.  624,  645,  up- 
boldlng  power  of  State  legislature  to  create  special  taxing  districts 
and  to  charge  cost  of  local  Improvement,  In  whole  or  in  part,  upOD 
property  In  said  districts,  either  according  to  vaJuation  or  superficial 
area  or  frontage,  affirming  0  N.  Dak.  209,  210^  211,  212,  82  N.  W. 
733,  734;  Tonawanda  v.  Lyon.  181  U.  S.  391.  392.  45  L.  911,  21  Sup. 
Ct  610,  upholding  N.  Y.  acts  1893  and  1805,  directing  municip  all  ties 
to  assess  whole  expense  of  paving  any  highway  upon  lands  abutting 
upon  highway  In  proportion  to  frontage  without  Judicial  Inquiry  as 
to  benefits;  Wight  v.  Davidson,  181  U.  S.  383.  384,  385.  45  L.  906,  21 
Sup.  Ct.  621,  622,  upholding  act  of  March  3,  1899,  to  extend  8  street 
In  District  of  Oolnmbla,  and  providing  that  payment  of  not  less  than 
half  of  damage  In  respect  to  land  condemned  shsll  be  assessed 
against  abutting  owners  and  on  adjacent  owners  of  lands  benefited; 
Loeb  V.  Trustees  of  Columbia  Township.  179  V.  S.  476,  487,  488,  480, 
43  L.  286,  289,  200.  21  Snp.  Ct  176,  determining  validity  of  section  3, 
VOL  111  —  62 
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Ohio  Act  Oen.  Aesembly  of  1893,  providing  for  nisklng  street  Im- 
proremeDtB  aod  asflesalDK  lots  tberefor  according  to  frontage;  Bolat 
City  T.  Wilson,  113  Fed.  lOlfl,  1017,  upholding  front-foot  assessmeat 
for  street  ImproTements;  Zebader  v.  Barber  Asphalt  Par.  Co.,  109 
Fed.  S70,  671,  upholding  Kj.  Stat.,  |i  2832-2839,  providing  for  street 
Improvements  at  exclnalve  cost  of  owners  of  lots  In  eacb  fourth 
of  a  square,  to  be  apportioned  according  to  number  of  sqnaie  feet 
owned  by  parties,  respectively,  within  abutting  fonrtb  square;  Bd> 
Ilngton  Sav.  Bank  v.  Clinton,  106  Fed  273,  274,  upholding  Iow> 
Acts  Twcaity-tbird  Qen,  ABsem.,  chap.  14,  |  10,  relating  to  assess- 
ments for  street  improvements,  which  requires  council  to  ascer- 
tain entire  coat  of  Improvement,  and  what  proportion  may  be  as- 
sessable  on  adjacent. property  and  to  asseBs  such  portion  upon  sncb 
property  as  provided  by  law;  Mattbews  v.  Kimball,  70  Ark.  451 
466,  60  S.  W.  604,  655,  holding  Const.  1874,  srt.  19.  i  27,  authorizing 
assessments  on  realty  for  local  Improvements,  does  not  inhibit 
council  from  making  assessments  for  public  park  upon  property 
which  does  not  actually  touch  park  grounds;  Duncan  v.  BamUb. 
142  Cal.  691,  692,  76  Pac.  663,  holding  where  property-ownv  bai 
opportunity  given  him,  uuder  prescribed  proceedings,  to  appear 
and  contest  question  of  benefits  before  city  coondl  by  proper 
remonstrance  against  proceeding,  determination  of  that  body  on 
subject  of  benefits  is  final;  Chapman  v.  Ames,  135  Cal.  246,  67  Pac. 
1125,  upholding  Vrooman  act  relating  to  assesaments  for  Btreet  Im- 
provements; San  Francisco  Paving  Co.  v.  Bates,  134  Cal.  40.  G6  Pac. 
2,  upholding  street  OBSessment  law  providing  that  expense  o(  street 
work  be  OHaeeaed  In  proportion  to  frontage;  Hadley  v.  Dagne.  130 
Cal.  217,  221,  222,  62  Pac.  503.  503,  upholding  Vrooman  act,  pro- 
viding for  apportionment  of  expense  of  street  improvement  upon 
abutting  Iota  according  to  frontage;  Job  v.  Alton,  189  111.  260,  281, 
69  N.  B.  623,  uplioldlng  sidewalk  act  of  1876,  and  ordinance  nnder 
It  providing  for  sidewalk  to  be  constructed  by  lotowners  accord- 
ing to  frontage  and  to  be  paid  by  special  assessment,  though  maklne 
no  provision  that  cost  or  amount  of  tax  shall  not  exceed  beneSU 
to  property  or  for  hearing  on  question  of  benefits;  Wray  v.  Fry,  IM 
Ind.  94,  62  N.  E.  10(€,  upholding  act  of  1895,  for  construction  af 
sewers  at  cost  of  abutting  property:  Leeds  v.  Defrees,  157  lai.  39S. 
61  N.  E.  932,  and  Martin  v.  Wills,  15T  Ind.  154,  155,  156,  157,  CU 
N.  E.  1021.  1022,  both  holding  Barrett  law  of  1889  provides  that 
expenses  of  street  Improvement  rosy  be  asBessed  on  jwoperty 
benefited  thereby  In  proportion  to  benefit  received  and  wlitout 
regard  to  vaJue  of  property,  and  Is  valid;  Indianapolis  v.  Holt.  \j'i 
Ind.  230,  57  N.  E.  972,  uplioldlng  Acts  1805,  p.  3S1,  {  74,  provlilinfT 
for  assessment  of  cost  of  street  Improvements  against  abnttJng 
propertj-  by  front-toot  rule;  Evausvllle  v.  Fraier,  24  Ind.  App.  630. 
.■|i;  N.  E.  730,  holding  unCer  Laws  1805.  p.  276,  providing  that  lo 
cities  of  certain  class  It  shall  be  duty  of  department  of  public 


llzccbyCoOgIC 


U7&  Norwood  T.  Baker.  1T2  U.  S.  269-308 

works  tu  have  general  saperrlsion  over  streets,  and  to  keep  same 
in  repair,  d^  Is  liable  for  Injuries  caneed  from  neglect  to  repair 
decayed  wooden  sidewalk;  UlmieapollB,  etc.,  R.  R.  v.  Llndqulst. 
118  Iowa,  146,  98  N.  W.  104,  holding  cost  of  lewer  may  be  assessed 
against  abutting  lots  according  to  frontage;  Hackworth  v.  Ottumwa, 
114  Iowa,  470,  87  N.  W.  425.  upholding  Code  1S8T,  |  818,  apportion- 
tug  cost  of  street  pavement  on  abutting  lots  according  to  frontage; 
Kansas  City  v.  Gibson,  66  Kan.  Ci02,  72  Pac.  223,  npboldlng  Gen. 
Stat  1801,  I  740,  antborlzlng  assessments  on  city  lots  to  pay  for  con- 
strucUon  of  sewers;  Barfleld  v.  Gleason,  111  Ky.  512,  514,  515.  517, 
63  S.  W.  868,  869,  upholding  Ky.  Stat,  |  2838,  providing  for  original 
construction  of  streets  at  exclusive  cost  of  owners  of  abutting 
property  according  to  area;  Smith  v.  Mayor,  etc.,  182  Mass.  233.  05 
N.  B.  41,  upholding  Stat.  1867,  chap.  108,  |  4,  relating  to  sewera  In 
Worcester,  and  providing  that  owners  of  realty  along  line  of  sewer, 
or  wbose  realty  may  be  ttecefited  thereby,  shall  pay  to  clt.v  such 
sum  as  aldermen  shall  assess;  Ramsey  County  v.  Robert  P.  Lewis 
Co..  S2  Minn.  402.  403,  404,  88  N.  W.  611,  612,  upholding  St  Paul 
charter.  ||  28,  27,  providing  for  annual  assessment  of  ten  cents  per 
front  foot  on  ail  lots  in  front  of  which  water  pipes  are  laid;  State 
V.  District  Court,  80  Minn.  311,  83  N.  W.  188,  upholding  assess- 
ment for  str^t  pavement  according  to  frontage  as  made  with  due 
regard  to  beneQU;  Kansas  City  v.  Bacon,  157  Mo!  471,  472.  474,  57 
S.  W.  IffiSO,  ICSl,  determining  validity  of  assessment  for  park  pur- 
poses; Conde  v.  Schenectady,  1G4  N.  Y.  262,  263.  98  N.  E.  131,  up- 
boldlug  front-foot  assessment  for  street  improvements;  Schroder  v. 
Overman,  61  Ohio  St.  5.  8,  9,  10,  55  N.  E.  159,  160,  161,  upholding 
assessment  for  street  Improvement  according  to  front  foot  role; 
Barrisburg  v.  McPberran,  200  Fa.  St.  340,  347.  40  At).  991,  upholding 
I'ront-foot  assessment  for  street  paving;  Lentz  v.  Dallas,  08  Tes. 
i;0o,  72  S.  W.  60,  upholding  assessment  on  abutting  owners  for  con- 
struction of  sidewalks. 

Syl.  3  (XII,  1075),    BeueDt  must  be  considered  in  special  assess- 

Approved  In  Walsh  v.  Barron,  61  Ohio  St  24,  88  Am.  St  Rep. 
'i55.  55  N.  E.  166,  following  rule;  Zehnder  v.  Barber  Asphalt  Pav. 
Co.,  108  Fed.  106, 107,  holding  void  Ky.  Stat..  H  2832-2831),  providing 
lor  street  Improvements  at  exclusive  cost  of  owners  of  lots  in  encb 
CuurtLi  of  a  square,  to  be  apportioned  according  to  number  of  square 
fept  owned  by  parties  respectively,  within  abutting  fourth  square; 
Lyon  V.  Tonawanda,  OS  Fed.  371.  holding  void  N.  Y.  acts  1S03  and 
1S03,  directing  municipalities  to  assess  wliole  expense  of  paving 
liigbway  upon  abutting  Innds  in  proportion  to  frontage  without 
iudlcial  Inquiry  as  to  beneHls;  reveised  In  ISl  U.  B.  391;  Ulty 
CouDcll  of  Montgomery  v.  Binlsoug,  126  Ala.  651,  2S  So.  520.  up- 
holding charter  provision  relating  to  street  Improvements,  which 
provides  that  council  may  assess  property  to  be  benefited  thereby 
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for  not  more  than  gae-balf  of  cost.  aBsessmentfl  to  be  made  wltb 
reference  to  property  on  botb  aides  of  street,  and  aaaessmeat  against 
owners  on  opposite  sides  of  street  not  to  exceed  one-fourtli  of  cost 
of  Improvement,  and  making  provision  for  appeal  to  council  td 
correct  eTTora;  Abera  t.  Board  Improv.  DIsL,  etc.,  60  Ark.  76,  77, 
61  S.  W.  ST7,  S7S,  holding  assessment  for  local  Improvement  in  pro- 
portion to  benefits  Is  not  prohibited  hj  Const  1874,  art.  19.  i  ^, 
providing  that  such  aaaessmetitB  shall  be  ad  valorem  sad  tmlfonn. 
and  It  Is  within  discretion  of  legislature  to  require  such  assegsments 
to  be  made  according  to  value  of  realty  affected,  or  according  to 
value  of  benefits  added  by  Improvements;  Crane  y.  Slloam  Springs, 
67  Ark.  38,  56  S.  W,  957,  taoldlag  cities  and  towns  are  expreBsly 
authorised  to  create  Improvement  districts  eud  to  levy  assessments 
for  purpose  of  constructing  water-works:  Adams  v.  ShelbTvllle,  154 
Ind.  473,  475.  493,  496,  7T  Am.  St  Bep.  490,  492,  506,  57  N.  B.  117, 
118,  124.  12G.  upholding  Barrett  law  of  1899,  providing  for  assess- 
ments for  street  Improvements  according  to  frontage;  Lincoln  t. 
Street  Comrs..  176  Mass.  212,  214,  67  N.  B.  357,  358,  upholding  Stat. 
1893,  chap.  339,  and  SUt.  1894,  cbap.  439,  authorizing  Boston  street 
commlBBl oners  to  improve  street  and  asBese  benefits  therefor  on 
real  estate  whether  situated  on  street  or  not,  which  board  adjudged 
to  have  been  benefited  beyond  general  advantages  to  all  real  estate 
In  city;  Banaey  County  v.  Robert  P.  Lewis  Co.,  82  Minn.  393,  395, 
398,  85  N.  W.  208,  209,  210,  lioldlng  void  St  Paul  charter,  ft  26, 
27.  providing  for  annual  assessment  of  ten  centa  per  front  foot  on  all 
lots  In  front  of  which  water  pipes  are  laid;  reversed  on  reargument; 
Nehasane  Park  Assn.  v.  Lloyd,  167  N.  Y.  439,  60  N.  E.  744,  con- 
struing Laws  lffii3,  chap.  347,  authorizing  commlsaloners  to  Impose 
tax  for  local  improvements  on  certain  lands;' Cincinnati,  etc.,  R.  B. 
Co.  v.  Cincinnati,  62  Ohio  St.  482,  484,  486,  67  N.  B.  234,  235,  holding 
neither  compensation  paid  to  landowner  for  lands  taken  by  appro- 
priation proceedinga  can  be  aaseaaed  back  upon  lands  of  owner 
remaining  after,  uor  can  costs  and  expenses  Incurred  in  such  pro- 
ceedings be  so  aasessed;  King  v.  Portland,  38  Or,  418,  419,  420,  421, 
424,  427,  63  Pac.  6,  7,  8,  9.  upholding  statute  requiring  council  to 
assess  against  abutting  lots  cost  of  improving  street  Imtnedlately 
In  front  of  such  lota,  and  providiug  that  cost  of  Improving  street 
intersections  shall  be  assessed  five-ninths  to  first  fifty  feet  and 
remainder  to  next  fifty  feet.  In  abutting  quarter  Iota;  dissenting 
opinion  In  French  v.  Barber  Asphalt  Paring  Co..  181  TT.  8.  366,  369. 
370,  45  L,  SOS,  899,  21  Sup.  Ct.  641,  majority  upholding  aBHeaament 
for  street  Improvements  according  to  frontage  without  prellmlnsrr 
hearing  as  to  benefits. 

Distinguished  In  Brown  v.  Drain,  112  Fed.  584.  upholding  CaL 
Stat  1885,  p.  147,  as  amended  by  Stat  1889,  p.  157,  and  Stat 
1893,  p.  89,  relating  to  proceedings  for  ordering  street  work;  Minne 
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sota,  etc.,  Land  Go.  t.  BllUngB,  111  Fed.  B74,  npboldlng  city  ctaarter 
auUKHlElng  conncll,  In  making  pabllc  ImproTement,  to  create  Im- 
proTement  district  wblcb  sball  Include  only  sacb  propertr  as  will 
be  iMO^ted  aad  to  assess  cost  on  property  within  district  accord- 
ing to  area  of  lots,  and  whicb  provides  lor  bearing  on  notice  to 
consider  objections  to  assesBment;  White  v.  Tacoma,  109  Fed.  33, 
34,  upholding  aaaessinent  for  street  improrementB  according  to 
frontage;  Job  T.  Alton,  189  III.  263,  260.  206,  268,  S9  N.  B.  624.  625. 
626,  npboldtng  sldewallc  act  of  1875  and  ordinance  thereunder  pro- 
riding  for  aldewallc  to  be  constrncted  by  lotownerB  according  to 
frontage  and  to  be  paid  by  special  asaeBsment,  though  maldng  no 
provision  that  (HMt  or  amount  of  tax  shall  not  exceed  benefits,  or 
Yor  bearing  on  questloii  of  benefits;  Oliver  v.  Monona  Co.,  117  Iowa, 
57,  90  N.  W.  515,  boldlng  determination  of  aupervlsora  tbat  landa 
were  witbin  area  of  beneflta  to  neeult  from  drainage  dltcb  cannot 
be  GKrilaterally  attacked;  McNamee  v.  Tacoma,  24  Wasb.  595,  64 
Pac.  791,  792,  npboldlng  Laws  1893,  p.  226.  providing  for  reaasess- 
ment  of  proptoly  "with  reference  to  benefits  received"  where 
original  assesstnrait  for  street  Improvement  has  been  declared 
Invalid. 

8yL  5  (XII,  Iffie).    Taxation  —  Tender  of  legal  amount 

Approved  in  Zebnder  v.  Barber  Aspbalt  Pav.  Co.,  106  Fed.  lOS; 
Kosa  V.  Portland,  106  Fed.  683,  and  Dumars  v.  City  of  Denver, 
16  Colo.  App.  394.  65  Pac.  587.  all  reaffirming  rule;  BIdwell  v. 
llutr,  103  Fed.  373,  boldlng  wbere  city  levies  special  assessment 
for  street  Improvement,  under  statute,  taking  no  accounting  of 
special  beneflta  and  affording  property-owner  so  opportunity  to 
bave  beneflta  judicially  determined,  and  validity  of  statute  bas 
been  upheld  by  State  court.  Federal  court  will  enjoin  enforcement 
of  assessment  without  tender  of  assessment 

(XII,  1076).    Miscellaneous. 

Cited  in  HIbben  v.  Smttb.  J91  V.  S.  326.  48  L.  201,  24  Snp.  CL 
92.  holding  due  process  of  law  not  denied  property-owner  assessed 
for  local  Improvement,  becanse  all  members  of  board  levying  as- 
sessment were  residents  of  town  and  taxpay^s  thereof,  and  two 
of  nucb  members  were  owners  of  abutting  lots  assessable  there- 
for: Adams  V.  SbelbyvlUe,  154  Ind.  636,  67  N.  E.  139,  to  dissenting 
opinion. 
172  U.  8.  303-314,  43  L.  466.  WINSTON  v.  UNITED  STATES. 

Syl.  1  {XII,  1076).  Homicide  —  V«dlct  without  capital  pun- 
ishment 

Approved  In  United  States  v.  Williams,  103  Fed.  947,  bold- 
tog  Instruction  In  murder  case  whicb  might  be  construed  to 
require  Jnry  to  find  palliating  circnmstances  to  authorize  quali- 
fication of  verdict  of  guilty,  without  capital  punisbment  Is  erro- 


IzcJbyCoOgIC 


172  D.  &  314-S13        Notes  on  U.  S.  Reports.  SS 

neons;  Sinclair  t.  Dietrlct  of  Columbia,  192  U.  S.  21,  24  Bnp.  Ct 
214,  48  L.  325,  arguendo. 

172  U.  S.  314-320,  43  L.  463,  BELLINGHAM  BAY,  ETO.,  B.  B.  t. 
NEW  WHATCOM. 

Syl.  2  (XII.  1076).  Taxation  —  PubllcaUon  o(  notice  of  reas- 
sesement. 

Approved  Id  JoIWBon  t.  Hunter,  127  Fed.  223,  npboldin;  Acts 
Ark.  189S,  p.  SS,  No.  71,  authorizing  commencement  of  proceed- 
ings to  enforce  collection  of  taxes  on  lands  owned  by  nonresidents 
oD  notice  to  be  publtsbed  weekly  for  four  weeks;  Kansas  City  r. 
Mastln,  ISO  Uo.  91,  68  S.  W.  1039.  holding  order  of  pubUcaUon 
In  proceeding  by  city  to  condemn  land  for  park,  which  noUfles 
tbose  whose  property  Is  to  be  taken  and  those  whose  property  Is 
liable  to  be  assessed,  and  dearly  deSnlng  limits  of  assessment 
district,  la  sufficient;  Norfolk  v.  Young,  97  Va.  732.  34  S.  E,  887, 
holding  void  provision  In  municipal  charter  authorizing  local  a»- 
sessments  by  council  for  street  Improvements  upon  petition  of 
majority  of  owners  of  property  to  be  aaacased,  or  by  majority  vote 
of  council,  after  publication  for  twenty  days  In  two  or  more  nens- 
papers  published  in  city  of  resolution  declaring  aucb  assessment  to 
be  expedient 

172  U.  S.  321-326,  48  L.  463,  UNITED  STATES  v.  BUSS. 

Syl.  2  (XII,  1077).    Bes  adjndicata  mnst  be  pleaded  and  proved. 

Approved  In  Union,  etc..  Bank  v.  Memphis.  Ill  Fed.  670,  follow- 
ing rule;  Lowenthal  v.  Baca,  10  N.  Mcx.  860,  62  Pac.  SS2,  argneuda 

172  U.  S.  327-334.    Not  cited. 

172  U.  S.  334-338,  43  L.  467,  CLARK  v.  KANSAS  CITT. 

Syl.  1  (XII,  lOTT).  Judgment  reversing  overruling  demurrer  not 
QnaL 

Approved  In  Tampa  Water-Worka  Co,  v.  City  of  Tampa,  12*  Fed. 
93S.  holding  where  in  State  suit  to  restrain  enforcement  of  rate 
ordinance  demuirer  was  overruled  and  on  appeal  Judgment  was 
reversed  and  remanded  for  further  proceedings,  and  on  remand 
bill  dismissed  from  which  plaintiff  appealed,  and  pending  appeal 
plaintiff  brought  Injunction  In  Federal  court,  prior  suit,  being  still 
pending,  was  not  bar. 


Syl,  1  (XII,  1077).    Tariff  —  Natural  gas  admitted  free. 

Approved  In  Farbenfabrlken  of  Elberfetd  &  Co.  v.  United  States, 
102  Fed.  606,  holding  coal-tar  colors  or  dyes  which  are  not  de- 
rived from  antbrocene  are  not  "  artlOdal  alizarin  dyes "  within 
meaning  of  paragraph  368  of  free  list  of  :z=:ff  ict  ot  1894. 
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172  D.  8.  343-351.    Not  cited. 

172  D.  S.  351-361,  43  L.  474,  MI8S0DEI,   ETC.,  TEU8T  CO.  T. 
KRUM8EIG. 

8rL  1  (XIl,  1077).    Following  8tate  tiaury  statute  construction, 

ApprOT^  In  Hamilton  t.  Fowler,  09  Fed.  25,  followlns  rule; 
Brown  T.  Grundy,  111  Fed.  17,  holding,  under  Arkansas  usurr  laws, 
mutual  agreement  to  give  and  receive  unlswfni  Interest  is  not 
necessary  to  constitute  usury,  but  tbere  must  have  been  an  In- 
tention on  part  of  lender  to  take  or  receive  more  than  legal  rate 
of  Interest;  Union  Mortgage,  etc.,  Co.  v.  Hagood,  97  Fed.  362, 
holding,  under  South  Carolina  statutes,  note  containing  In  body 
thereof  provision  "  with  Interest  thereon,  after  maturity,  until 
paid,  at  rate  of  10  per  cent,  per  annum,  payable  annually,"  is 
usurious,  10  per  cent  being  In  excess  of  lawful  rate. 

SyL  2  (XII,  1077).  Courts— Cancellation  of  nsnrioni  contract  — 
Return  of  money. 

Approved  in  diBsentlng  opinion  in  Lindsay  v.  United  States  Sav. 
&  L.  Co.,  127  Ala.  373,  374.  28  8o.  719.  720,  majority  holding  be- 
fore mortgagor  can  maintain  bill  to  redeem  under  mortgage  on 
ground  that  debt  secured  thereby  was  usurious  contract,  he  must 
offer  to  pay  amount  due  under  mortgage  with  legal  Interest 

SyL  3  (XII,  1077).    Federal  courts  Ignore  policy  of  State  legis- 

Approved  In  Jon^  v.  Mutual  Fidelity  Co.,  123  Fed.  623,  holding, 
under  19  Del.  Laws,  chap.  181,  unsecured  nonjudgmeot  creditors 
may  petition  for  appointment  of  receiver  for  Insolvent  corporation. 
172  D.   8.   381-371.    Not  cited. 
172  U,  S.  372-383,  43  L.  482,  SIMPSON  v.  UNITED  STATES. 

Syl.  1  (XII,  1078).  Designation  of  site  for  doct  as  warranty  of 
SOIL 

Approved  In  Groton  Co.  v.  Railway  Co.,  80  Miss.  173,  31  So.  741, 
holding  borings  In  vicinity  of  piers  for  bridge  to  be  erected  under 
contract  baaed  on  speciflcations  and  profile  showing  such  borings 
do  not  constitute  warranty  that  different  strata  beneath  aurfa'^e 
shown  by  each  boring  exist  at  location  of  nearest  pier. 
172  n.  S.  383-400.     Not  cited. 

172   U.    8.   401-416,   43   L.   492,    80NNENTHBIL   ▼.   CHRISTIAN 
MOERLEIN  BREWING  00. 

Syl.  2  (XII,  1078).  Fraudulent  knowledge  of  preferred  creditors 
Is  for  Jnry. 

Approved  In  Metcalf  v.  Milter,  107  Fed.  22S,  holding  it  l>e1ng 
duty  of  Insurance  commlBaloner  to  make  requisition  for  assessment 
on  stockholders  of  Insurance  company,  to  make  up  deficiency  where 
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Its  capital  baa  beeo  tmpalreil,  and  U  deflciencf  Is  not  made  op,  to 
notify  attorner-geDeral  to  commence  action  for  dlasolntJoii,  tbere 
la  consideration  (or  note  given  by  stockholder  to  satisfy  assesK- 
ment  made  pnrsuant  to  snch  requisition,  though  assessment  Is 
technically  defectlTc;  Helerman  t.  Robinson,  26  Tex.  CIt.  493,  fQ 
8.  W.  6ES8,  holding  Jury  are  not  bound  to  accept  as  true,  uncontra- 
dicted testimony  of  Interested  witness;  Turner  t.  Grot>e,  24  Tei. 
Civ.  SC7,  66  S.  W.  CSS,  holding  court  cannot  Instruct  Jury  that 
certain  facts  testified  to  by  plaintiff,  who  was  uncontradlctol, 
were  estahUsbed;  International,  etc.,  £.  B.  t.  Johnson,  28  To. 
CIt.  182,  &S  S.  W.  791,  upholding  aufflclency  of  evidence  to  support 
verdict  for  plaintiff  In  suit  for  death  of  tnakeman  by  derailmeDt 
of  train  alleged  to  have  been  caused  by  negligent  construction 
and  maintenance  of  switch  and  defended  aa  having  been  cansed 
by  tampering  with  switch. 

SyL  3  (XII,  1078).    Suit  against  marshal  arises  under  Federal 

Approved  In  Kirk  v.  United  SUtes,  124  Fed.  341.  npholdlng 
Jurisdiction  of  Circuit  Court  In  New  York  to  restrain  marshal 
from  executing  scire  facias  on  forfeited  ball  bond  on  i^operty 
of  resident  located  therein,  where  scire  facias  as  Issued  by  Dis- 
trict Court  of  Georgia  was  void;  State  v.  Frost,  113  Wis.  649,  652, 
89  N.  W.  920,  922,  holding  Information  filed  by  attorney-general 
In  behalf  of  State  to  enjoin  Federal  receiver  from  dismantling 
railroad  and  selling  materials  composing  It,  under  Federal  decree. 
1s  removable  to  Federal  court 

Syl.  4  (XII,  lOTS).  Deprivation  of  Jurisdiction  by  Joinder  of 
new  party. 

Distinguished  In  Chicago,  etc.,  Ry.  Co.  v.  Martin,  ITS  U.  S.  248. 
44  L.  1056,  20  Sup.  Ct  855,  holding  action  against  railroad  and  Its 
receivers  appointed  by  Federal  court  for  wrongfully  caneiug  deatb 
Is  not  removable  by  receivers. 
172  U.  S.  416-425,  43  L.  498.  UTTER  v.  FRANKI^IN. 

SyL  1  (XII,  1078).    Congresalonal  validation  of  mnnldpal  bonds. 

Approved  In  County  of  Coconino  v.  County  of  Yavapai,  ITU 
U.  8.  681,  44  L.  837,  20  Sup.  Ct.  1025,  following  rule;  Murphj 
V.  Litter,  188  U.  S.  98,  lOT,  108,  113,  46  L.  1074,  107T,  1078,  22 
Sup.  Ct.  777,  779,  783,  explaining  decision  of  principal  case;  Schuer- 
mao  V.  Arizona,  184  U.  S.  345,  46  L.  581,  22  Sup.  Ct  40T,  holdlui; 
Arizona  funding  bonds  Issued  In  place  of  county  bonds  nuder  act  of 
Congress  of  June  6,  1806,  are  not  Invalid  because  county  after  re- 
questing their  Issue  withdrew  request  after  bonds  were  Issued; 
Carpenter  v.  Greene  County.  130  Ala.  632,  29  So.  198,  holding  where 
county  under  general  statute  therefor  holds  election  for  lEBuainv 
of  bonds  In  aid  of  railroad,  any  Irregularity  In  election  or  Issuance 
of  bonds  Is  cured  by  subsequent  act  legaHzIng  acts  done,  therefore. 
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under  statute;  Baltee  t.  Farmers'  Irr.  Dint,  60  Nebr.  S14,  83  N.  W. 
84,  holding  legislature  mnj  validate  exchange  of  district  Irrigation 
bonds  which  was  not  authorised  at  time  such  exchange  made,  and 
It  may  provide  method  of  disposing  of  such  bonds  different  from 
one  existing  at  time  they  were  voted;  Central  Baptist  Cburcb  v. 
Mascheater,  21  B.  I.  361,  43  Atl.  846,  nptaoldlng  resolution  of  gen- 
eral assembly  confirming  title  to  real  estate  to  organized  Imd; 
which  for  want  of  legislative  authority  of  lacorporation  at  time 
deed  was  given  it  could  not  hold;  Wallace  v.  Goodlett,  104  Tenn. 
676,  58  8.  W.  344,  holding  decree  rendered  prior  to  passage  of 
Acta  1897,  chap.  81,  refnslQg  to  enforce  mortgage  because  of 
atlpulatloQ  for  usurious  Interest  la  not  adjudicetloti  on  merits  and 
will  not  defeat  suit  to  enforce  same  mortgage  to  extent  of  prin- 
cipal and  legal  IntMVBt  brought  after  passage  of  said  act 

(XII,   1078).     Miscellaneous. 

Cited  In  Scbuerman  v.  Arizona,  184  U.  8.  3Q1,  46  L.  684,  22  Sup. 
CL  400,  to  point  that  principal  case  contains  copy  of  memorial  to 
Congress  to  pass  curative  legislation  for  Arizoua  bonds. 

172  U.  8.  425-434.    Not  cited. 

172  U.  a  434-460,  43  I-.  505,  KECK  v.  UNITED  STATES. 

SyL  1  (XII.  1079).    Tariff  — Indictment  — Particulars  of  offense. 

Approved  In  Dalton  v.  United  States,  li!7  I'ed,  546,  holding  In- 
dictment under  Rev.  Stat,  {  54S0,  for  using  mails  to  defraud  must 
not  only  charge  tbe  devising  of  s<2tieme  or  artifice  to  defraud,  to  be 
affected  by  using  malls,  but  must  by  <iirect  averment  set  out  facta 
constituting  scheme  or  artifice  so  devised  by  defendant;  Une  Pearl 
Cbain  v.  United  States,  123  Fed.  373,  htriding  Information  alleging 
that  Importation  was  made  contrary  to  law  without  declariog 
same  for  duty,  but  failing  to  allege  violation  of  any  other  regu- 
lation than  those  prescribed  in  statute,  limited  prosecution  to  proof 
of  a  violation  of  such  provisions;  State  v.  ParlierBburg  Brewing 
Co.,  53  W.  Va.  596,  45  S.  E.  825,  holding  InsuQIclent  indictment 
under  Code,  chap.  32,  f  19,  which  as  speciacation  of  offense  allegea 
merely  that  defraidaut  "  iu  house  and  building  tu  said  county, 
LnowlDgly  and  unlawfully  permitted  Intoxicating  liquors  to  be 
sold  and  vended  contrary  to  law." 

Syl.  4  (XII,  1079).    Smuggling  —  Concealment  on  entering  port 

Approved  In  American  Sugar  Refining  Co.  v.  Bldwell,  124  Fed. 
SSi,  holding  goods  arriving  at  port  of  entry  of  Unlied  States  from 
pbllUpines  atter  exchange  of  ratifications  and  president's  proc- 
lamation of  treaty  of  Paris  were  not  subject  to  duty  though  shipped 
prior  to  thai  date. 

172  U.  8.  465-473.     Not  cited. 
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172  tl.  S.  474,  475,  43  L.  620.  CHAPPELL  CHEMICAL.  ETC.,  CO. 
T.  SULPHUR  MINKS  CO. 

SyL  I  (XII,  1080).  Maryland  Conrtltatlon  — DiscrlmlnaaoB- 
Jnry  trial. 

Approved  In  Mason  t.  Missouri.  179  U.  S.  335,  4S  L  220.  21  Sup. 
Ct  128,  uiriioadlng  Mo.  registration  law  of  1895,  applicable  to  only 
one  city  In  State. 

172  U.  8.  475-49S,  4S  L.  521.  COLUMBIA  WATEB-POWBE  CO. 
T.  COLUMBIA  BLBCTEIC.  ETC.,  POWEB  CO. 

SyL  2  (XII,  1080).  Review  of  State  decisions  under  BeT.  Stat, 
I   70S. 

Approved  In  Kennard  t.  Nebraska.  188  D.  S.  307.  308.  46  L.  1176, 
1177.  22  Sap.  Ct  881,  holding  Nebraska  decision  that  Pawnee  res- 
ervattOB  lands  ore  public  lands  within  enabling  act  of  1864  does 
not  raise  Federal  question;  Eastern  Bldg.  &  Loan  Aasn.  t.  Welling, 
181  U.  S.  49.  45  L.  741,  21  Sup.  Ct  632.  holding  contentious  tliat 
State  decree  denies  full  faltb  and  credit  to  public  acts  of  another 
State  and  that  obligation  of  contract  la  Impaired  will  not  be  con- 
sidered on  error  to  State  court  where  not  made  until  rehearing. 

SyL  3  (XII,  1080).  Federal  question  Involved  but  not  spedally 
set  up. 

Approved  m  SwerlDgen  v.  St  Louis,  1S5  U.  8.  40,  46  L.  798.  22 
Sup.  Ct.  672.  holding  State  decision  that  courses  alleged  and  dis- 
tances set  forth  In  government  patent  do  not  as  matter  of  fact 
bring  eastern  boundary  to  MlsslHsljip!  raises  no  Federal  question 
where  validity  of  grant  not  questioned  and  no  question  made  as  to 
authority  of  government  to  convey  to  water's  edge;  Tozoo  &  U. 
V.  R.  R.  Go.  V.  Adams,  180  U.  S.,  14,  45  L.  404.  21  Sup.  Ct  245, 
holding  Federal  question  aa  to  impairment  of  obligation  of  contract 
was  sufficiently  raised  In  State  court  though  contract  clause  of  Con- 
stitution not  discussed  where  case  turned  upon  existence  of  such 
contract  and  no  question  was  made  that  If  there  had  been  con- 
tract it  was  Impaired  by  State  legislation. 

Distinguished  In  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams.  180  V.  8. 
4&  45  L.  418,  21  Sup.  Ct  2S8,  denying  Jurisdiction  on  ground  of 
impairment  of  obligation  of  contract  when  only  question  Involved 
In  State  court  was  constractlon  of  charter  though  It  appears  there 
were  statutes  subsequent  thereto  which  might  have  been  but  were 
not  relied  upon  as  raising  Federal  question  concerning  the  con- 
struction of  the  contract;  Bolln  v.  Nebraska.  179  U.  S.  92.  44  L.  383. 
20  Sup.  Ct  290,  holding  objection  that  defendant  was  denied  due 
process  of  law  in  being  refused  Jury  trial  upon  plea  In  abatemi^t 
cannot  be  raised  In  Supreme  Court  where  no  violation  of  Four- 
teenth Amendment  was  set  up  until  after  decision  of  State  Supreme 
Court 
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172  D.  S.  493-515,  43  L.  628,  PITTSBURG,  ETC.,  RY.  v.  LONG 
ISLAND   LOAN,   ETC..   CO. 

BjL  1  (XII,  1080).  Federal  question  —  EMtect  glveo  Federal 
foreclosure. 

Approved  In  Werelln  t.  New  Orleans,  177  U.  S.  398,  44  L.  8ao,  ao 
Sap.  Ct.  685,  following  rule;  National  Foundry  &  Pipe  Worfta  t. 
Oconto  City  W.  Supply  Co.,  183  O.  S.  234,  46  h.  169,  22  Sup.  Ct 
118,  holding  Federal  qneBtlon  Is  presented  by  contention  that 
dne  effect  to  Federal  decree  was  denied  by  action  of  lower  court 
In  sustaining  plea  of  res  adjudlcata  predicated  on  decree  of  sucb 
Federal  court,  wbere  determination  as  to  vaHdlty  of  pdea  necessi- 
tates decision  as  to  whether  by  suetalnlng  such  plea  rights  were 
denied  wblcb  were  vested  under  another  Federal  decree;  Avery 
T.  Poppet,  179  U.  S.  313,  4D  L.  206,  21  Sup.  Ct.  97,  holding  in  action 
by  chattel  mortgagee  of  certain  cattle  against  purchaser  of  same 
■t  marshal's  execution  sale  question  whether  chattel  mortgage  upon 
p<H^on  of  Buch  cattle  which  did  not  Identify  particular  animals 
covered  by  It  was  good  as  against  purchaser  of  entire  lot  at 
marshal's  sale  did  not  present  Federal  question;  James  v.  Central 
Trust  Co.,  93  Fed.  4EM,  holding  where  Judgment  creditor  of  rail- 
road whose  cause  of  acdou  arose  after  sale  of  Its  road  by  Federal 
conrt  on  foreclosure  and  who  Is  seeking  by  suit  In  State  court  to 
enforce  bis  Judgment  against  road  under  State  statute  cannot  be 
enjoined  by  Federal  court  from  maintaining  snlt  In  State  court,  nor 
can  it  be  compelled  by  supplementary  proceedings  Instituted  by 
purchaser  to  submit  rights  to  adjudication  by  Federal  court. 

Syl.  2  (XII,  1080).  State  court  giving,  due  effect  to  Federal 
decree. 

Approved  In  Deposit  Bank  v.  Frankfort,  ISl  U.  S.  515,  48  L.  283, 
24  Sup.  Ct.  159,  holding  Federal  decree  adjudging  that  Ky.  statutes 
of  1885  created  Irrevocable  tax  exemption,  which  decree  rests  upon 
decision  of  Inferior  State  court.  Is  conclusive  notwithstanding  re- 
versal by  highest  State  court  and  repudiation  by  both  State  and 
Federal  Supreme  Courts  of  contract  exemption;  Hancock  Nat  Bank 
T.  Faruum,  176  U.  S.  645.  44  L.  622,  20  Sup.  Ct  508,  holding  Cir- 
cuit Court  Judgment  must  be  given  same  efFect  In  other  States  that 
It  Is  entitled  to  In  State  where  rendered;  James  v.  Central  Trust  Co., 
08  Fed.  483,  holding  where  Federal  court  has  foreclosed  railroad 
mortgage  and  sold  property.  It  may  enjoin  stockholder  from  main- 
taining In  State  court  suit  to  place  road  In  hands  of  receiver  in 
disregard  of  decree  of  Federal  court 

Distinguished  In  Railroad  v.  Bentz,  108  Tenn.  S7D,  69  S.  W. 
S19.  91  Am.  8t  Rep.  T60,  holding  where  Federal  Circuit  Court 
of  Appeals  reverses  Judgment  in  favor  of  plaintiff  and  remands 
cause  for  new  trial  and  plaintiff  thereupon  takes  voluntary  non- 
suit and  brings  new  action,  Federal  decision  is  not  bar  to  such 
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172  U.  8.  B16-B33,  43  L.  536,  FITTS  v.  McGHEB. 

SyL  1  (XII,  1080).    Federal  restraint  of  State  offlcw. 

Approved  In  DavlB,  etc.,  Farnum  Mtg.  Co.  v.  Lob  Angeles.  1S9 
D.  S.  217,  23  Sop.  CL  600,  47  L.  780,  denyluK  JurlsdIctloD  to  re- 
straln  crimlDal  proceedings  under  ordinance  problbltlng  erectioa 
or  gasworks  wltbln  certain  limits;  Coulter  v.  Fargo,  127  Fed.  BI3, 
boldlog  where  In  suit  to  restrain  collection  of  tax  It  was  aveired 
tbat  part  of  snm  was  claimed  by  State  and  balance  by  counties, 
bill  not  being  maintainable  In  so  far  as  it  affect  amount  claimed 
by  State,  amount  In  controversy  Is  determinable  by  balance;  Coulter 
T,  Weir,  127  Fed.  805,  holding  under  Ky.  sUtutes  oC  1903,  wLere 
valuation  of  corporation's  francblse  bas  been  made  by  State  lioud 
and  auditor  had  given  Qnal  notice  thereof  before  salt  was  tiraugtit 
against  bim  to  restrain  collection  of  tax  blU  not  maintainable  as  to 
part  due  SUte;  Morencl  Copper  Co.  v.  Freer,  127  Fed.  203,  205* 
holding  suit  by  corporation  to  restrain  attorney-general  from  In- 
stituting snlt  In  name  of  State  to  forfeit  corporatton's  charter  la 
suit  against  State;  Union  Trust  Co.  v.  Steams,  119  Fed.  7S1,  793, 
796,  holding  suit  against  attorney-general  to  enjoin  htm  from  in- 
stituting criminal  proceedings  In  name  of  State  under  State  statnte 
by  which  they  are  charged  with  no  special  duty  Is  eult  agslDsl 
State;  Arbuckle  v.  Blackburn,  113  Fed.  624,  refusing  to  enjoin  Oblo 
food  commissioner  from  prosecuting  for  violations  of  pure  food 
law;  dissenting  opinion  In  South  Dakota  v.  North  Carolina,  IK 
D.  S.  331,  24  Sup.  Ct  2S2,  48  L.  466,  majority  upholding  Supreme 
Court's  original  Jurisdiction  over  suit  by  me  State  as  donee  of 
holders  of  bonds  of  another  State  and  secured  by  mortgage  ot 
stock  belonging  to  latter  to  compel  payment  of  bonds  and  subject 
stock  to  debt 

DlstlnguUbed  In  llllnots  C.  R.  EL  Co.  v.  Adams,  180  U.  S.  3&, 
4S  L.  414,  21  Sup.  Ct  255,  holding  defense  that  suit,  nomtnaU; 
against  an  Individual  by  name,  le  really  suit  against  State  o(  which 
Federal  court  bas  no  Jurisdiction  cannot  be  made  on  moUm  to 
dismiss;  Haverhill  Gaalight  Co.  v.  Barker,  109  Fed,  695,  holding 
suit  by  gas  company  against  State  gas  commission  and  attorner- 
generat  to  enjoin  threatened  proceedings  to  enforce  wders  tt 
commission  la  not  suit  against  State;  Western  Union  TeL  Co.  t- 
Myatt,  98  Fed.  358,  357,  bolding  suit  in  Federal  court  by  telegntph 
company  against  members  of  court  of  visitation  of  Kansas  tod 
State  solicitor  to  enjoin  proceedings  by  dofendants  to  eatotce 
compliance  with  rates  established  by  statute  and  alleged  to  he 
Invalid  under  Federal  Constitution  Is  not  snlt  against  State. 

SyL  2  (XII,  1081).  Federal  restraint  of  State  criminal  prosecn- 
Hon. 

Approved  In  Prout  v.  Starr,  188  D.  S.  543,  23  Sup.  Ct  401,  47  L. 
587,  affirming  Starr  v.  Chicago,  etCn  Ry-  Co.,  UO  Fed.  8,  holding 
wbere   Federal   court  In    suit   by   ttockboldera  enjoined  ralltoid 
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Irons  pnttiag  In  force  State  rates  and  also  enjoined  State  officers 
from  InstltntlnK  proceedings  to  enforce  sncb  statute,  It  maf  enjoin 
snH  by  succeeding  attorney-general  In  name  of  State  to  re- 
coTer  penalties  fron>  rallrosd  officials  tor  failure  to  enforce  rate 
acbedule;  Pacific  Whaling  Co.  T.  United  States,  187  U.  S.  4S2, 
23  Snp.  OC.  1S6,  47  L.  255,  holding  where  applicant  filed  with 
Alaska  District  Court  a  petition  for  license  for  Tcssela  and  can- 
neries, under  Alaska  Grim.  Code,  |  460,  and  also  protest  against 
being  required  to  take  out  license  to  which  petition  and  protest 
District  Court  clerk  Is  not  made  party,  appeal  does  not  lie  to 
Supreme  Court  from  order  granting  license  and  OTermlIng  pro- 
test; Gravenberg  t.  Laws,  100  Fed.  4,  holding  in  action  at  taw 
to  recover  fixed  sum  due  under  contract  and  seeking  sequestra- 
tion of  defendant's  property  [wrsons  claiming  labor  liens  against 
such  property  cannot  Intervene  Jointly  where  such  iDterventlon 
lUTolTes  trial  of  numerous  separate  Issues  of  (act;  State  t.  Wood, 
165  Mo.  450,  66  S.  W.  478.  refusing  to  restrain  State  beer  inspector 
from  enforcing  beer  Inspection  law  of  1S99;  State  t.  Chicago,  etc., 
B.  B.,  61  Nebr.  649,  85  N.  W.  557,  holding  Federal  Injunction  can- 
not la wf ally  forbid  attorney-general  from  suing  for  penalties 
claimed  by  State  under  maximum  freight  law. 

Distinguished  In  Falatka  W.  W.  t.  Palatka,  127  Fed.  164,  hold- 
ing bill  seeking  to  mslntaln  original  contract  under  wblch  com- 
plainant Is  fuimlshlDg  water  to  city  and  citizens  and  to  prevent 
oifoFcement  of  lower  rates  fixed  ordinance  Is  not  one  to  enjoin 
almlnal  prosecndon,  though  ordinance  may  be  enforced  by  fines 
and  penalties. 

Syl.  3  (XII,  1081).    Federal  habeas  corpus  to  State  prisoner. 

Approved  In  Minnesota  v.  Brnndage,  180  U.  S.  602,  46  L.  641,  21 
Sup.  Ct  456,  denying  Federal  habeas  corpus,  where  applicant  held 
in  custody  for  violation  of  Minn,  dairy  law  of  1899,  had  not  ex- 
hausted all  his  State  remedies.  See  87  Am.  St  Bep.  201,  note. 
172  U.  S.  634-657,  43  L.  643,  WASHINGTON  GAS-LIGHT  CO.  ▼. 
LANSDEN. 

Syl.  1  (XII,  1081).    Corporation's  liability  tar  agenPs  torts. 

Approved  In  HIndman  ▼.  First  National  Bank,  112  Fed.  940, 
and  98  Fed.  667,  both  holding  wbere  bank.  In  order  to  sell  Its 
collateral,  through  ita  directors  causes  cashier  to  make  false  state- 
ment to  insurance  commissioner  concerning  deposits  of  insurance 
company,  for  purpose  of  deceiving  him  and  securing  license  and 
then  conspires  with  company  to  make  same  public.  Is  liable  for 
deceit  to  <»ie  purchasing  stock  on  strength  of  statement;  Warner 
T.  Missouri  Pac.  By.  Co.,  112  Fed.  117,  118,  holding  essential  aver- 
ment of  malice  in  declaration  for  libel  should  connect  corporation 
with  express  malice  of  its  agent  by  substantive  averment  that  It 
AUttiorlzed  writing  and  Its  publication  or  that  It  had  ratified  aucb 
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acts;  Sun  Life  Aaenr.  Co.  t.  Bailey.  101  Ta.  446.  44  S.  B.  S93. 
holding  corporation  la  responsible  for  pnbllcatlon  of  libel  or  of 
Insulting  words,  nndn-  statute,  by  Its  agent  acting  witliln  scope 
of  bis  employment  and  In  conrse  of  basineas  of  corporation.  See 
88  Am.  SL  Rep.  7M,  note. 

Bji.  2  (XII,  lOSl).    Qneatlon  for  court— Agent's  eutboHty  to  act 

Approred  In  Marande  t.  Texas  A  Pac.  R,  R.  Co.,  184  V.  S.  188. 
189,  190,  46  L.  4S4,  495.  22  Sup.  Ct  346.  346,  holding  quesUon 
wbetber  cotton  was  set  on  fire  by  sparks  from  locomotlTe  Is  for 
Jury  wbere  cotton  was  st«ed  In  open  sbeds  along  traclu,  wtiere 
only  locomotive  near  cotton  on  day  of  fire  did  not  go  near  sbed 
and  was  not  sbown  to  bave  tbrown  any  spartca,  and  If  it  did 
wind  would  bave  blown  tbem  ttae  otber  way. 

Syl.  S  (XII,  1081).    Punitive  damages  against  Joint  defendants. 

Approved  in  Cunningham  v.  Underwood,  116  Fed.  806,  boldbig 
in  action  against  two  persons  for  libel  Instruction  that  if  both  are 
found  guilty  verdict  should  be  against  both  Jointly  for  such  amount 
as  would  compensate  plaintiff  for  entire  Injury,  but  if  one  was 
found  to  bave  l>cen  actuated  by  malice  while  other  was  not  Jury 
might  also  assess  against  that  defendant  such  sum  as  it  saw  St. 
not  exceeding  in  all  amount  sued  for,  Is  error. 

Syl.  7  (XII,  1081).    Appeal  —  Reversal  as  to  all  parties. 

Distinguished  In  Strand  v.  Orlfflth,  109  Fed.  600,  holding  where 
It  appears  tbnt  on  trial  evidence  was  Introduced  as  to  transactlona 
between  plalntm  and  a  defendant  against  whom  the  evidence  Is 
InsutQclent  to  sustain  the  verdict,  wblch  evidence  would  not  have 
been  competent  against  bis  codefendants,  but  wblcb  may  bave 
enhanced  damages  awarded,  new  tHal  will  be  awarded  as  to  all 
defendants. 
172  D.  8.  657-667,  43  U  552.  ORIENT  INS.  CO.  v.  DAGGS. 

Syl.  1  (XII,  1081).    Corporation  not  citizen  —  Fourteenth  Amend- 

AppToved  In  Farmers',  etc..  Ins.  Co.  v.  Dobney,  18n  U.  S.  304,  23 
Sup.  Ct  SCO,  47  E^  ^Q,  upholding  Nebr.  Comp.  StaL,  chap.  43,  If  43, 
45,  permitting  recovery  of  attorney's  fees  where  Judgment  rendered 
for  total  loss  upon  policy  against  loss  by  fire,  tornado  or  lightning: 
Waters-Pierce  Oil  Co.  v.  Texas.  177  U.  S.  45,  46,  45  L.  664.  20  Snp. 
Ct  525,  upholding  Tex.  act  of  March  30,  1890,  prohibiting  foreign 
corporations  which  violated  provisions  of  that  act  frotn  doing  any 
business  within  state;  Republic  Iron  &  Steel  Co.  t.  State,  160  Ind. 
384,  66  N.  E.  1007,  holding  void  Acts  1809,  p.  193,  providing  for 
weekly  payment  of  wages  and  Imposing  penalty  for  violation 
thereof;  Hawley  v.  Hurd.  etc..  L.  Co..  72  Vt  124,  47  AtL  402,  holdbig 
Vt  Stat,  I  1306,  exempting  from  attachment  by  trustee  process 
negotiable  paper  transferred  before  due  to  bank  within,  does  not 
discriminate  against  banks  without  State. 
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S7L  2  (XII,  lOSl).    Making  IsBurer  pay  poUcy  for  total  loss. 

Approved  in  FldeUt^  Mnt  Life  Aasn.  v.  Mettler,  185  U.  S.  32tl, 
46  L.  933,  22  Sup.  Ct  669,  npholdiae  Tex.  Rev.  Btat  1895,  1  3071, 
which  directs  that  life  and  health  insurance  companlei),  who  shall 
defanlt  In  payment  of  their  policies,  shall  pay  12  per  cent 
damagea,  together  with  reasonable  attorney's  fecR;  John  Hancock 
Mut  L.  Ins.  Co.  T.  Warren,  181  U.  S.  76.  45  L.  758,  21  Sup.  Ct  536, 
upholding  Ohio  Rev.  Stat,  I  3625,  providing  that  no  answer  to 
interrogatory  in  application  for  life  policy  shall  bar  recovery  on 
policy,  or  be  used  in  evidence  In  action  to  recover  01.  policy,  unless 
answer  shown  to  be  willfully  false,  that  It  Is  material  and  induced 
company  to  Issue  policy;  Callahan  v.  St  Louis,  etc..  By.,  170  Mo. 
492,  494.  71  8.  W.  214,  94  Am.  St  Rep.  759,  760,  holding  under  Rev. 
Stat  1899.  I  2873,  member  of  railroad  section  gang  who  Is  set  to 
warn  passers-by  of  danger  incident  to  work  of  other  members  of 
gang  Is  fellow  servant  of  members  of  gang;  Condon  v.  Maloney,  108 
Tenn.  91,  97,  65  8.  W.  8T3,  874,  upholding  Knox  county  road  law  of 
1901;  State  v.  Cook,  107  Tenn.  511,  64  S.  W.  723,  upholding  Acts 
1897,  chap.  77.  punishing  taking  of  notes  for  patsnt  rights  without 
stating  that  fact  on  face  of  note;  dissenting  opinion  In  Missouri. 
etc..  R.  R.  Co.  v.  Slmonson.  64  Kan.  815.  817,  91  Am.  St  Rep.  254. 
68  Pae.  657,  majority  holding  void  Laws  1893,  chap.  100,  making 
specification  of  weights  in  bills  of  lading  issued  by  railroads  for 
bay,  etc..  shipped  over  their  lines,  conclusive  evidence  of  correct- 
ness of  such  weights.    See  91  Am.  St  Rep.  254,  note. 

Syl.  3  (XII,  1081).    State  regulation  of  corporations. 

Approved  in  Dayton  Coal  &  Iron  Co.  v.  Barton,  ISl'  U.  S.  24,  46 
L.  04.  22  Sup.  Ct  5,  and  KnoxvlUe  Iron  Co.  v.  Harbison.  183  U.  S. 
22,  46  L.  61.  22  Sup.  Ct.  4,  both  upholding  Tenn.  Stat  18S9,  chap. 
11,  p.  17,  requiring  redemption  In  cash  of  store  orders  or  other  evi- 
dence of  Indebtedness  Issued  by  employers  in  payment  of  wages  due 
employees:  New  York  Life  Insurance  Co.  v.  Cravens,  178  U.  8.  39G, 
3ra.  401.  44  I^  1122,  1123,  1124,  20  Sup.  Ct  965,  966.  holding  exemp- 
tion of  life  policies  Issued  by  foreign  insurance  companies,  which 
stipulate  that  they  shall  be  governed  by  laws  of  another  State 
from  operation  of  Missouri,  |  59S3,  making  policies  nonforfeitable 
for  default  In  payment  of  premiums,  cannot  be  claimed  on  ground 
that  It  Interferes  with  contractual  liberty  oC  corporation:  Petit  v. 
MIonesoU,  177  U.  S.  109,  44  L.  710,  20  Sup.  Ct.  6GS,  upholding 
Sllnn.  Gen.  Stat,  1S&4,  i  6513,  prohibiting  Sunday  labor,  excepting 
works  of  necessity  or  charity,  and  providing  that  keeplns  open 
barber  shop  shall  not  be  deemed  work  of  necessity  or  charity: 
Clark  V.  Kansas  City.  176  U.  S.  119.  44  L.  307,  20  Sup.  Ct.  2S(1. 
holding  provision  of  Kan.  Laws  1891,  chap.  74,  5  1.  authorizing  cer- 
tain first-class  cities  to  annex  contingent  territory  by  ordlnnnc; 
and  excepting  therefrom  agricultural  lands  not  owned  by  rail- 
roads or  other  corporatlooa  la  valid,   when  exercised  by  city  to 


IzcJbyCoOgIC 


172  U.  S.  567-667        Notes  on  D.  S.  Reports.  9a3 

take  In  lands  belonging  to  railroad  and  used  for  rallroid  •tar- 
poses;  Union  Cent  Life  Ins.  Co.  v.  Skipper,  115  Fed.  72,  holding 
proTlBlon  in  life  policy  that  no  suit  can  be  brought  tbereon  after 
one  year  from  deatb  of  Insured  cannot  be  extended  to  applj  to 
action  on  bond,  whlcta  State  required  company  to  give  to  secure 
payment  of  claims  under  Its  policies  ss  condition  to  Its  doing 
business  in  State;  McClain  v.  Provident  Sav.  Life  AAsur.  Soc..  110 
Fed.  92,  holding  Pennsylvaiila  decisions  construing  Pa.  P.  Laws 
18S5,  p.  134,  providing  that  no  mlarepresciitatlon  In  appllcsUon 
for  life  policy  made  In  good  faith  shall  effect  forfeiture  or  be 
ground  of  defense  to  suit  on  policy  unless  It  is  material,  as  ap- 
plying to  contracts  made  in  State  by  foreign  company  notwltb' 
standing  provision  In  policy  tbat  It  Is  governed  hy  laws  of  com- 
pany's domicile,  are  binding  on  Federal  court;  Fidelity  &  Casualty 
Co.  V.  Freeman,  109  Fed.  856,  upholding  Acts  Tenn.  1805,  chsp.  160, 
i  22,  providing  that  no  representation  or  warranty  made  in  ne- 
gotiation of  application  or  policy  for  Insurance  shall  be  deemed 
material  or  affect  validity  of  policy,  unless  made  with  intent  to 
dec^ve  or  unless  matter  misrepresented.  Increases  risk;  CotUy 
V.  Travelers'  Protective  Assn.,  105  Fed.  858,  holding  Ky.  StaL, 
i  079,  providing  tbat  unless  life  policy  containing  reference  to 
application,  corporate  constitution  or  by-laws  shall  have  attached 
copy  of  them,  they  shall  be  inadmissible  in  evidence,  applies 
where  foreign  accident  company  was  composed  of  divisions  and 
local  poets,  and  posts  received  applications  wblch  were  for- 
warded to  divisions  subject  to  approval  by  general  office;  Wood- 
son V.  State,  69  Ark.  529,  OS  S.  W.  468,  holding  foreign  corpo- 
rations engaged  In  business  of  mining  coal  In  this  State  are  sub- 
ject to  provisions  of  act  of  April  10,  1899,  requirli^  coal  com- 
panies to  keep  scales  to  weigh  coal  mined;  Cowilth  v.  Nutting,  173 
Moss.  156,  78  Am.  St.  Rep.  485,  56  N.  E.  896,  holding  legislature 
has  power  to  prohibit  agents  of  foreign  Insurance  companies  and 
brokers  front  soliciting  or  acting  in  regard  to  foreign  insurance 
in  this  State;  Fletrl  v.  Seguenot,  96  Mo.  App.  286,  «9  S.  W.  1(^7, 
holding  policy  declaring  that  It  should  be  eonstmed  according  to 
laws  of  State  of  New  York,  but  delivered  In  Ulseouri  where  in- 
sured at  time  was  resident,  was  governed  by  laws  of  Mlseourl; 
Insurance  Co.  v.  Craig,  106  Tenn,  830.  6.12,  62  8.  W.  167,  refusing 
to  enjoin  Insurance  commissioner  from  revoking  license  of  foreign 
Insurance  company  that  undertakes  to  repudiate  Its  contract;  State 
V.  Schlltz  Brew.  Co..  104  Tenn.  732.  737,  748.  753,  78  Am.  SL  Rep. 
m9.  %2.  ms.  SQl,  58  S.  W.  1036,  1037,  1010,  1041,  upholding  anti- 
trust act  of  1807. 

(XII,  1081).    MlsceUaneous. 

Cited  In  Parks  v.  State,  159  Ind.  220,  64  N.  B.  86S,  npholdlng 
Bum's  Rev.  Stat  1901,  H  7318-73231,  regulating  practice  of  medicine, 
tbrougb  it  exempts  physicians  legally  qualified  to  practice  in  States 
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i72  U.  S.  0e7-57&     Not  dted. 

172  V.  B.  B7&-fiS9,  43  L.  S5S,  UNITED  STATES  T.  DUBLL. 

S7L  1  (Xll,  1082).    Bevlew  of  decisions  of  patent  cammlsBloaer. 

ApprOTed  In  Cbow  L07  t.  Dotted  States,  112  Fed.  3S9,  holding 
right  of  appeal  given  b7  Chlneae  exclnslon  act  of  18S8,  {  13,  pro- 
viding tbat  an7  Chinese  convicted  before  commlaaloner  may, 
within  ten  dafs,  appeal  to  Judge  of  District  Court  fur  district,  Is  to 
Judge  as  special  tribunal  and  not  to  District  Conrt 

172  n.  S.  589-602.  43  L.  564,  NOETHBRN  PACIFIC  RY.  V.  MTBRS. 

87L  1  (XII,  1082).     State  tax  on  railroad  land  before  patent 

Approved  Ballwar  v.  Kelly,  etc.,  Co.,  52  La.  Ann.  1750,  1751,  28 
So.  216,  holding  where  lands  granted  to  railroad  within  Indemnity 
limits  are  required  by  law  to  be  selected  by  grantee  "  under  di- 
rection of  secretary  of  Interior,  and  selection  baa  been  made  ac- 
cording to  law,  they  may  be  sold  for  taxes  without  being  patented. 
172  U.  S.  80^-622,  43  L.  569,  CONNECTICUT  MUT.  LIFE  INS.  CO. 
T.  SPRATLBY. 

Syl.  1  (XII,  1082).  Author!^  of  corporation's  agent  to  receive 
process. 

Approved  in  Doe  v.  Springfield  Boiler  &  Mfg.  Co.,  104  Fed.  689. 
holding  where  broker  at  own  solicitation  was  famished  with  prices 
by  Illinois  corporation  and  occasionally  made  sale  of  arUcles  to  be 
delivered  on  board  cars  at  factory,  adding  to  price  given  him 
commission  for  himself,  he  was  not  corporation's  agent,  within 
Cat  Code  Civ.  Proc.,  |  411,  so  that  service  of  admiralty  monition 
would  give  Jurisdiction  over  corporation;  Arkansas,  etc..  Go.  v. 
Mulllns,  69  Ark.  431.  64  S.  W.  225.  holding  retnm  of  writ  directed 
against  corporation  reciting  delivery  of  copy  to  one  named  therein 
as  Its  agent  is  Insufflclent;  Lesser  Cotton  Co.  r.  Yates,  69  Ark. 
400,  63  B.  W.  999,  holding  under  Sand.  &  H.  Dig..  |  5672,  process 
against  foreign  corporation  may  be  served  upon  agent  of  cor- 
poratlon  residing  in  county  of  venne  where  sut^h  agent  was  In 
control  of  cori»oratlon's  business  In  county,  though  corporation  bad 
designated  an  agent  residing  elsewhere  in  State  upon  whom  service 
might  he  served;  Eel  River  R.  Co.  v.  State,  165  lud.  449,  57  N.  E. 
393,  holding  where  domestic  railroad  had  no  agent  In  State  except 
agent  appointed  to  receive  and  accept  service  of  process,  service 
In  county  other  than  one  In  which  suit  was  brought  was  suffi- 
cient; CarroU  v.  New  York,  etc.,  B.  H.  Co.,  66  N.  J.  L.  126,  46  All. 
108;  holding  service  on  engineer  on  defendant's  steamboat  used  In 
transporting  cars  between  Jersey  City  and  Harlem  river.  In  action 
ToL  111  —  63 


IzcJbyCoOgIC 


172  n.  8.  602-622        Not»  on  V.  B.  Reports.  OM 

tor  Injuries  suatftlned  on  train  mnning  between  New  York  ind 
Hew  Haven,  1b  not  good  aerrlce  on  defendant  See  notes,  91  Am. 
St  Rep.  S38;  8S  Am.  St  Rep.  928. 

SyL  2  (XII,  1062).    Service  of  process  on  InsonLace  adjuster. 

Approved  In  Strain  t.  Chicago  Portrait  Co.,  126  Fed.  832,  83^ 
holding,  under  Mfsaonrl  statnte.  In  action  for  mallciouB  prosecution 
against  nonresident  corporation  having  no  office  or  agenc;  Id 
State,  service  of  process  cannot  be  made  on  solicitor  working  on 
commission;  Meyer  v.  Pennerlvania,  etc.,  Ins.  Co.,  108  Fed.  174, 
lioldlng,  under  N.  X.  Code  Civ.  Proc.,  t  423,  where  foreign  cor- 
poration Is  doing  bnsiaess  in  State,  service  on  director  within 
State,  bavlug  permanent  residence  In  State,  Is  valid;  Abbeville 
Electric  etc.,  Co.  v.  Western  Electrical  Supply  Co.,  61  8.  0.  381, 
39  S.  E.  666,  boldlng  p^vooal  service  wltblu  State  of  ButnmoiiB 
and  complaint  on  cause  of  action  arising  in  State,  on  travellag 
salesman  of  foreign  corporation  not  baving  resident  agent  In  State. 
who  TlBltn  State  In  relation  to  transaction  out  of  wlilcb  salt  arose. 
Is  good  service  on  corporation.    See  85  Am.  St  Rep.  910,  note. 

SfL  3  (XJI,  1082).  Changing  law  requiring  appointment  of 
process  agent 

Approved  In  London,  Paris,  etc.  Bank  v.  Aronstein,  117  Fed. 
U08,  holding  British  corporation  transacting  business  In  California 
and  there  maintaining  office  in  charge  of  managers  who  were 
empowered  to  transfer  stock  and  issue  certlflcntea,  and  which 
there  sold  and  Issued  stock  to  Callfornlan,  was  governed  bj  Call- 
:ornla  laws  as  to  transfer  of  such  shares;  Milwaukee  Trust  Co. 
Ilev.  V.  Germanla  Ins.  Co.,  106  La.  673.  31  So.  209,  holding  State 
may  enact  that  those  who  represent  Insurance  companies  within 
ber  limits  shall  be  considered  agents  upon  whom  service  of  process 
may  be  made. 

S7I.  4  (XII,  1082).    Corporation  —  When  ceases  to  do  busloeM. 

Approved  in  Mutual  Reserve,  etc.,  Assn.  v.  Phelps,  190  U.  S. 
157,  23  Sup.  Ot,  709,  47  L.  994,  holding  cancellation  by  iDSorance 
Dommissioner  of  insuraoce  company's  license  to  do  buslnesR  does 
not  render  service  of  procees  oo  commlsHloner  for  It  as  provided 
by  State  statute,  insufflclent;  Diamond  Glue  Co.  v.  D.  S.  Giue 
Co.,  187  U.  S.  613,  S3  Sup.  Ct  207,  47  L.  332.  holding  obllgaUos 
of  contract  calling  for  transaction  of  buslneaa  within  State  by 
foreign  corporation  not  Impaired  by  Wis,  Stat  1898,  mating  void 
contract  of  such  foreign  corporation  which  had  not  filed  copy 
of  charter  with  secretary  of  State;  Central  Grain  &  S.  Exch.  v. 
Board  of  Trade,  125  Fed.  467,  holding  return  to  process  Issued 
for  foreign  corporation  aB  defendant  In  Federal  court  shonlDE 
service  on  officer  of  corporation  Is  Insufflcirait  where  It  does  not 
appear  that  corporation  waa  doing  business  In  State;  Frawley  v. 
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P»u)srlvanlJC  Casualty  Co.,  124  Fed.  208,  2es,  holding  collection 
by  Pennaylranla  Insnrance  company  of  Blngle  renewal  premium 
tbrongh  cashier  of  bank  In  WlBGonaltt,  for  accommodation  of  In- 
snred,  does  not  make  cashier  company's  axent  for  s«vlce  of  process; 
Nev  RlTOT  Uineral  Co.  t.  Seeley,  120  Fed.  200.  holding,  under 
Va.  Code,  |  llOS,  service  on  bookkeeper  of  foreign  corporation 
who  had  no  authority  to  represent  corporation  does  not  couttf 
jurisdiction  on  Fednal  court  In  Virginia;  Collier  t.  Mutual  Re- 
•erre  Pond  Life  Assn.,  119  Fed.  S19,  holding,  under  Sand.  A  H. 
OiiT-  Ark.,  I  4137,  foreign  Insurance  company  could  not  after 
securing  policies  cancel  appointment  of  agent  under  statute  so 
as  to  derive  policy-bolderB  of  right  to  sue  It  therein;  McCord 
Lumber  Co.  t.  Doyle,  97  Fed.  23,  24,  holding  fact  that  foreign 
corporation  which  had  maintained  office  In  Minnesota,  and  there 
contracted  liability  before  suit  brought  In  State  court  to  enforce 
such  liability  had  withdrawn  its  local  office,  does  not  exempt  It 
from  being  subjected  to  personal  Judgment  In  such  suit  on  ser- 
vice made  on  president  within  State  under  Minn.  Gen.  Stat.  1894, 
I  5200;  Manufacturing  Co.  t.  Troell,  30  Tex.  CIt.  203,  70  8.  W. 
329.  upholdli^  service  upon  local  agent  of  foreign  corporation 
doing  buslnesB  In  State.     See  ffi  Am.  St.  Rep.  918,  note. 

Distinguished  in  Louden  Mach.  Co.  t.  American,  etc..  Iron  Co., 
127  Fed.  1009,  holdli^  service  of  process  on  president  of  foreign 
corporation  traveling  through  State  Is  Insufficient  where  corpora- 
tion had  no  property  or  agency  in  such  State  and  president  merely 
stopped  to  aetUe  matter  In  controversy;  State  v.  Insurance  Co., 
106  Tenn.  289,  292,  294,  61  S.  W.  76,  77,  holding  where  foreign 
insurance  company  had  done  business  In  State  and  then  ceased 
to  solicit  or  take  new  policies  and  recalled  resident  agents,  but 
kept  old  policies  atlve  and  collected  renewal  premiums  by  mall, 
it  was  not  liable  to  privilege  tax  on  gross  receipts. 
172  D.  8.  622-630.  43  L.  B76,  HOENINGHAUS  v,  UNITED  STATES. 

SyL  1  <XII,  1082).    Tarlir  — Woven  silk  and  cotton  fabrics  In 

.Approved  In  Hoenlnghans  v.  United  States,  107  Fed.  1006,  fol- 
lowing rule;  United  States  v.  Nuckolls,  118  Fed.  1007,  holding, 
under  tarifl  act  1897,  f  32,  additional  duty  Is  collectible  when 
question  whether  goods  are  to  pay  specific  or  ad  valorem  duty 
depends  on  whether  they  exceed  certain  value  and  appraisement 
shows  undervaluation. 
172  U.  S.  630-635.  43  L.  579,  MARSHALL  v.  BURTI8. 

dyL    1   (XII,    1083).    Presumption   that  evidence  sustains  Judg- 
ment. 

Approved  In  Thompsoa  v.  Ferry,  180  D.  8.  484,  46  L.  033,  21 
Sup.  Ot  453.  reaffirming  role. 
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172  D.  S.  636-640.     Not  cited. 

172  n.  8.  641,  48  L.  1181.  CLIPPOED  v.  HBLLEB. 

(XII,  1063).    MlflceUaneous. 

Cited  in  GIltTord  t.  Reumpler,  177  U.  S.  693,  44  U  94S,  20  iv^ 
Ot  1028,  afflnned  on  authorltj  of  principal  case. 
172  U.  8.  644,  43  L.  1182.  HARMON  T.  NATIONAL  PAEK  BAMK. 

(XU.  10S3).    Mlscellaneons. 

Cited  in  Rankin  t.  Fidelity  Tniat  Co..  189  U.  8.  249,  23  Sap.  Ct  6S6, 
47  L.  795,  boldlng  memorandnm  made  by  awlKiiee  of  pledgor  ot 
national  bank  stock  made  without  knowledge  of  pledgee,  to  effect 
ttiat  such  stock  had  been  coaTerted  by  latter  and  did  not  sell  Cor 
enough  to  pay  pledge  debt,  is  Inadmlaalble  on  Issne  aa  to  ownersblp 
of  shares  to  establish  stockholder's  liability. 
172    D.  8.  G14.  64B.  173  L.  783,  BLTTHE  CO.  v.  BLYTHB. 

(KIT,  1083).     Miscellaneous. 

Cited  la  Blytbe  Co.  v.  Hinckley,  111  Fed.  S3T,  redUng  biatoir 
of  litigation:  dissenting  opinion  In  Giles  v.  Harris,  189  D.  8.  1S8. 

23  Sup.  Ct  647,  47  L.  913,  majority  denying  Circuit  Coortfa  Jnrts- 
dlctlon  over  equity  suit  brought  by  Alabama  nego  to  compti 
board  of  registrars  to  enroll  name  on  voting  lists  In  county  wbere 
he  resides,  under  Constitution,  alleged  to  contravene  Federal  Con- 
stitution; Louisville  Trust  Co.  v.  Knott.  191  n.  S.  235.  48  L.  1S3, 

24  Sup.  Ct  123,  arguendo. 

172  U.  8.  653,  ORDERS  IN  BANKEDPTOI. 

Cited  In  Metcalf  v.  Barker,  187  U.  S.  176,  23  Sap.  Ct.  72.  47  L. 
12T;  Mueller  v.  Nugent,  184  U.  S.  8,  S,  46  L.  409,  22  Sup.  Ct  2TZ. 
273;  White  v.  Scbloerb,  178  U.  S.  546,  547,  44  L.  1186.  1187,  20  SapL 
Ct  1008;  In  re  Hornsteln,  122  Fed.  270,  and  In  re  Baku,  194  Fad. 
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178  U.  S.  I-IT,  43  L.  691,  PIERCE  v.  TENNESSEE  COAL,  BTC„ 
CO. 

Serraat  electing  to  consider  dlBcbarge  final  breacb  may  sue  1m- 
medlatel7  'or  entire  damages,  p.  16. 

Approred  In  TenneBsee,  etc.,  K.  R.  Co.  t.  Pierce,  09  Fed.  1006, 
reaffirming  rale;  Hoehm  v.  Uorst.  178  U.  S.  IS,  44  L.  959,  20  Sup.  Gt 
786,  boldlDg  poBltive  statement  by  party  that  he  conBldered  contract 
null  entitled  other  party  to  briug  action  at  once  thoug'b  perform- 
ance not  yet  due;  Northrop  r.  Mercantile  Trust  St  Deposit  Co.,  119 
Fed.  973.  holding  breach  of  Instalment  contract  to  pay  money  where 
defendant  repudlatea  same  entitles  plalntltT  to  Rue  for  entire  dam- 
ages:  In  re  Stem,  lie  Fed.  607,  holding  claim  for  breach  of  con- 
tract to  furnish  ice  for  several  years  constituted  provable  claims 
under  bankruptcy  act  189S;  Maix  r.  Miller,  134  Ala.  352,  32  So. 
766,  holding  servant  suing  for  breacb  of  contract  by  defendant 
need  not  aver  willingness  to  perform;  Lee  v.  Dow,  71  N.  H.  328,  Si 
Atl.  1073,  holding  under  Bill  of  Ri^-Lts,  art.  20,  awarding  Jury,  where 
flOO  Involved,  servant  to  whom  $55  la  owing,  six  months  at  $50 
to  serve,  entitled  to  Jury;  Rboadcx  v.  Chesapeake  &  O.  Ry.  Co.,  49 
W.  Va.  500,  39  S.  E.  212,  215.  holding  where  railway  broke  con- 
tract with  Injured  employee  to  employ  him,  latter  may  aue  at  once 
and  recover  valne  of  contract  when  broken.  See  04  Am.  St.  Rep. 
620.  note. 

Distinguished  In  Dunbar  v.  Dunbar.  190  U.  B.  34B.  23  Sup.  Ct  759, 
47  L.  1090,  holding  discharge  in  bankruptcy  does  not  bar  divorced 
wife's  claim  for  annuity  during  life  or  until  remarriage,  such  not 
being  provable;  Barney  v.  Indiana  R.  R.,  157  Ind.  232,  61  N.  E.  105, 
holding  no  breach  of  contract  for  building  of  road  wltfaln  certain 
time,  with  no  provision  for  continuance,  shown  by  complaint  alleg- 
ing discontinuance  of  road  after  four  years. 
173  U.  S.  17-2y,  43  L.  597.  TOWSON  v.  MOOKB. 

Gift  of  disproportionate  sl-are  to  child  with  whom  parent  IItcb 
closely  scrutinized  but  presumed  valid,  p.  24. 

Approved  In  Meyer  v.  Jacobs,  121  Fed.  912.  holding  fact  that 
daughter  to  whom  mother  left  her  property  to  exclusion  of  another, 
attended  mother  In  illuess  and  possessed  Influence  over  her,  not 
vitiate  wllL 
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Equity  And  admiralty  reverse  sacceaslTe  declaloiu  on  queatloiiB  of 
fact  for  clear  error  only,  p.  24. 

Approved  In  Raub  t.  Carpenter,  187  U.  B.  163,  ^  Sup.  CL  73,  47 
L.  121,  applying  rnle  State  trial  court's  refnsal  to  vacate  decree  tor 
Jnror'a  iDCompetency  wbere  refusal  affirmed  and  wbere  no  other 
verdict  possible;  Smith  v.  Burnett,  173  T7.  S.  436.  43  L.  459,  19  Snp. 
Gt  44S,  afflrmInK  holding  of  Court  of  Appeals  of  District  of  Coiam- 
bia  and  trial  court  as  to  negligence  of  appellant  wbarfinger  for 
tnjnry  to  vessel  from  sunken  rock;  The  ProvIdoQce,  98  Fed.  135, 
applying  rule  refusing  to  reverse  successive  decisions  of  two  coorU 
on  question  of  fact  unless  clearly  erroneone,  to  finding  of  com- 
mlasioner  In  admiralty,  fixing  damages. 

Distinguished  In  The  Colnmbian.  100  Ted.  996.  boldlng  rule  In- 
applicable to  appeal  from  District  to  Circuit  Court:  where  thoe 
waa  no  finding  by  master  or  commlaalcHier  as  to  collision. 
173  U.  a.  26-32,  48  L.  601,  LOMAX  v,  PICKERING. 

Recording  deed  of  Indian  without  president's  approval  opnatea 
as  notice  to  subsequeot  purchasers,  p.  29. 

Approved  In  Lyklns  v.  McGrath,  184  U.  8.  171,  46  L.  486,  487,  22 
Snp.  Gt.  4S1,  452,  holding  secretary  of  Interior  may  give  consent 
for  alienation  by  Indian  patentee  after  patentee's  death,  which  cod- 
sent  relates  to  time  of  conveyance. 

Approval  of  president  Is  necessary  to  valid  conveyance  by  Indlaa 
o(  lands  held  under  treaty  of  Prulrle  du  Cbiea,  pp.  28-36. 

Approved  in  Jonea  v.  Meehnn,  175  D.  S,  21,  14  I^  58,  20  Sop.  Ct 
9,  holding  lands  set  apart  by  treaty  of  1863  wltb  Chlppewas  for 
chief,  without  restriction,  gives  him  alienable  title  In  fee. 
173  n.  S.  32-37,  43  L.  608,  WILSON  v.  BDRBKA  CITY. 

Ordinance  prohibiting  on  penalty  nnpermftted  moving  bonses  to 
obstruct  public  streets  Is  valid,  p.  37. 

Approved  in  State  v.  Broadbelt,  89  Md.  578,  73  Am.  8L  Rep.  205. 
43  Atl.  773,  upholding  Maryland  act  1898,  chap.  306,  »  19.  20, 
requiring  registration  of  all  dairymen  and  Individuals  furnishing 
milk  to  cities,  and  Inspection  of  premises;  Love  v.  Judge  of  Re- 
corder's Court,  128  Mich.  562,  87  N.  W.  788,  upholding  Detroit 
ordinance  forbidding  making  of  address  In  public  place  wltbla  a 
balf-mlle  circle  of  city  hall  without  permission. 
173  V.  S.  38-59,  43  L.  606,  McINTIRE  v.  PRTOR. 

Defense  of  laches  lost  by  plalntltra  gross  fraud  wha«  decree 
Injures  no  Innocent  party,  p.  59. 

Approved  in  Sailehner  v.  Eisner  &  Mendelson  Co.,  179  D.  9.  30. 
45  L.  76.  21  Sup.  Ct  14,  holding  right  of  action  for  fraudulent  nse 
of  trade  labels  In  this  country  not  lost  by  many  years  delay  where 
owner  was  seeking  to  establish  rights  In  home  country;  Baistow 


Cg.lzccbyCoOgIC 


SUB  Notes  OD  U.  8.  Bepotts.  173  U.  8.  msn 

T.  Beckett,  122  Fed.  146,  boldlDK  heln  of  Incompetent  decedent  may 
redeem  land  worth  $30,000  and  porctiased  for  {2,000,  by  paying  what 
eqaltably  due;  Alger  v.  Keith,  lOfi  Fed.  120,  holding  right  to  re- 
scind contract  for  coal  Isnds  for  frand  not  lost  by  Sve  years'  delar 
wbere  plalntllf  received  notice  of  bribery  of  agent  no  sooner. 

DlstlDgulsbed  In  French  Republic  v.  Saratoga  Vichy  Co.,  191 
D.  S.  439,  24  Snp.  Ct  148,  refoslng  to  enforce  exclusive  right  to  use 
of  generic  term  "  Vichy  "  where  dcreodant  applied  It  to  effervescing 
Saratoga  water  entirely  dissimilar  to  original  "  vlchy "  water; 
Bangor,  etc..  By.  v.  Slate  Co.,  203  Pa.  8L  12,  52  AU.  42,  holding 
knowledge  of  corporation  president  derived  from  unauthorized 
execution  of  agreement  not  Imputable  to  corporation. 
173  U.  8.  aO-66,  43  L.  614,  CALHODN  T.  VIOLET. 

Act  1S89  gave  discharged  soldiers  same  rights  as  others  to  acqnire 
homestead  tn  territory,  p.  84. 

Approved  in  Black  v.  Jackson,  177  U.  8.  365,  44  L.  807,  20  Sup. 
Ct.  654,  holding  Oklahoma  conrt  cannot  grant  mandatory  Injunc- 
tion to  determine  right  to  possession  to  land,  being  adequate  remedy 

Distinguished  In  Potter  v.  Hall,  189  U.  S.  296,  23  Sup.  Ct  S47.  47 
L.  819,  holding  department's  conclusion  tbat  entryman  received  no 
advantage  In  race  for  land  because  of  prior  entry  questions  of 
oltimate  fact  and  unreviewable. 
173  U.  8.  01-77.  43  L.  816,  DUNLAP  v.  UNITED  STATES. 

Act  1894  conditions  rebate  of  alcobol  tax  upon  use  under  regu- 
lations to  be  prescribed,  p.  78. 

Approved  In  American  Arlstotype  Co.  v.  United  States,  184  U.  S. 
697,  46  L.  764,  22  Sup.  Ct  941,  reaffirming  rule. 

Debates  In  Congress  are  not  appropriate  sources  of  Information 
for  meaning  of  statutes,  p.  75. 

Approved  In  Maxwell  v.  Dow,  17S  U.  8.  602,  44  U  606,  20  Bnp. 
Ct  456,  upholding  Utab  Jury  of  eight,  since  Fourteenth  Amendment 
did   not  extend  flrst  ten  amendments  to  States  notwltbstandlog 
statements  of  senators  bi  debate. 
173  U.  8.  77-79.    Not  dted. 
173  U.  8.  79-83.  43  L.  621,  COLUEE  v.  UNITED  STATES. 

Court  will  not  dismiss  for  want  of  evidence  wbere  record  dis- 
closes finding  based  on  facts,  p.  82. 

Approved  In  Sallng  v.  Bolender,  12C  Fed.  704,  holding  In  absence 
of  proof  In  bill  of  exceptions  that  It  contains  all  evidence,  evidence 
presumed  to  sustain  ruling  tbat  execution  of  assignment  of  policy 
autborixed. 
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Statute  aatborlzliig  attacbment  against  nonreria&Qt  defendfliifi 
property  not  repugnant  to  Fourteenth  Amendment,  p.  OS. 

Approved  In  State  v.  Broadbelt,  89  Md.  580,  73  Am.  8t  Bep.  206, 
43  AtL  773,  npholdlng  Uarfland  act  18d8,  chap.  306,  H  19,  2D. 
regulattng  sanJtarf  condition  of  premlBes  wbere  cows  are  kept  b; 
those  funilsliing  milk  to  "  cities,  towna,  or  Tillages." 
173  D.  B.  99-112,  43  L.  628,  SIOHX  OITI,  BTC,  WABEHOUSE  CO. 
T.  TRUST  CO.  OF  N.  A. 

Iowa  decisions  that  corporation's  excess  Indebtedness  voidable  bj 
State  only  bind  Federal  court,  p,  112. 

Approved  In  Hartford  Ins,  Co.  v.  Chicago,  etc  Ry.,  17S  U.  8. 
108,  44  L.  92,  20  Snp.  Ct  37,  holding  binding  on  Federal  coort 
within  State,  State  decision  sustaining  contract  exempting  railroad 
for  negligence  In  firing  warehouse  In  right  of  way;  Louisville,  etc.. 
R.  R.  Co.  V.  Lansford,  102  Fed.  66,  following  Alabama  holding, 
allowing  exenjplarf  damages  for  wrongful  death  In  action  under 
Code  ISSfl.  I  27;  Scbofield  v.  Goodrich  Bros.  Banking  Co.,  98  Fed. 
273,  following  Nebraska  construction,  that  Nebr.  Stat  1891,  p.  132, 
requiring  banks  to  report  par  value  of  stock  or  bond  Indebtedness, 
no  authority  to  purchase  stock  as  InveBtment. 
'  Distinguished  In  Pickens  Tp.  v.  Post,  90  Fed.  662,  refusing  to 
follow  State  decision  declaring  Invalidity  of  statute  anthortiing 
bond  Issue  where  prior  rights  of  bona  flde  holders  are  concerned. 
173  U.  S.  113-115,  43  L.  633.  BAUSMAN  v.  DIXON. 

Federal  appointment  does  not  entitle  receiver  to  removal  or 
review,  p.  114. 

Approved  In  Gableman  v,  Peoria,  etc.,  R.  R.  Co.,  179  U.  S.  340, 45 
L.  223,  21  Sup.  Ct.  173,  reaffirming  rule;  Pope  v.  LonlsvlUe,  New 
Albany,  etc.,  Ry..  173  U.  S.  579,  43  L.  817.  19  Snp.  Ct.  502,  boldlw 
more  order  of  Federal  court  appointing  receiver  gives  latter  no 
rlcbt  to  invoke  Federal  Jurisdiction;  Marrs  v.  Felton.  102  Fed.  77S. 
770.  holding  receiver  appointed  by  Federal  court  and  properly 
Joined  In  tort  action  for  negligence  cannot  remove  without  diverse 
citisensbip:  Gableman  v.  Peoria,  etc..  By.  Co.,  101  Fed.  7,  holdiag 
action  In  State  court  for  negligence  in  operation  of  road  not  re- 
movable by  receiver  because  of  Federal  appointment 

Distinguished  In  Bagga  v.  Martin.  179  U.  S.  208,  4S  L.  156,  !) 
Sup.  Ct.  110.  holding  removal  by  receiver  of  snit  Into  Federal  court 
appointing  him,  constitutes  waiver  of  right  to  trial  In  State  court: 
Tomplilns  V.  MacLeod.  96  Fed.  028.  929.  boldln?  action  agalnet 
receiver,  appointed  by  Federal  court,  removable  under  removal  acts 
regardless  of  citizenship;  Gilbert  v.  McNnlta,  96  Fed.  84.  holdlne 
receiver  of  national  bank  may  be  sued  in  Federal  court  In  relatioo 
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to  contract  made  by  him  concerning  estate  to  course  of  adminis- 
tration; State  T.  Frost.  113  Wis.  647.  89  N.  W.  820,  holding  In- 
formation In  eQolty  to  restrain  Federal  recelTer  from  destroying 
railroad  arises  under  laws  of  United  States. 
173  tr.  a.  116-123.    Not  cited. 

173  U.  S.  123-130,  43  L.  637.  HENRIETTA  UININO  &  MILLING 
CO.  T.  GARDNER. 

Later  act  repeals  earlier  to  extent  of  repugnancy,  p.  12S. 

ApproTed  In  Saunders  v.  United  States,  114  Fed.  43,  holding  20 
Stat.  363,  chap.  814,  to  reorganize  Puget  Sound  cuHtoms  collection 
district,  fixing  collector's  salary  at  S3, 500,  repeals  Rev.  Stat.,  i  26T0, 
allowing  collector  fees.      See  88  Am.  St.  Rep.  279,  note. 

Language  taken  from  Code  presumably  taken  with  meaning  It 
there  had,  p.  180. 

Approved  in  James  v.  Appel,  192  U.  S.  136,  24  Sup.  Ct  223,  up- 
holding Ariz.  Rev.  StaL  1887,  par.  837,  dischai^ng  motion  for  new 
trial  by  operation  of  law  If  not  acted  on  In  same  term. 

Mi  seel  Is  neons.    Cited  In  Arkansas  Const.  Co.  v.  MdUIub,  6S  Ark. 
431,  64  S.  W.  225,  holding  Insufficient  return  of  writ  against  corpora- 
tion reciting  delivery  to  Its  agent  without  showing  his  authority  to 
receive  service. 
173  U.  S.  131-178,  43  L.  640,  MERRILL  v.  NATIONAL  BANK. 

Decree  of  Circuit  Court  of  Appeals  remanding  with  specific  dlrec- 
Uons  Is  final,  p.  134. 

Approved  In  Bensley  v.  Texas,  etc.,  By.  Co..  191  U.  S.  404,  24 
Sup.  Ct.  165.  holdlug  decree  of  Circuit  Court  of  Appeals  reversing 
decree  dismissing  bill  for  specific  performance  without  prejudice 
Is  final  and  reviewable. 

Secured  creditor  may  retain  collateral  and  receive  full  ^vidends 
until  debt  paid  In  full,  pp.  146,  147. 

Approved  In  Aldrlch  v.  Chemical  Nat  Bank,  176  U.  S.  638.  44 
L.  618,  20  Sup.  Ct  506,  holding  collections  from  collaterals  made 
by  bank  creditor  after  declared  lasolveacy  need  not  be  deducted 
from  amount  on  which  dividends  are  payable;  In  re  Sweetser,  128 
Fed.  160,  holding  creditor  of  bankrupt  taking  new  promise  on  old 
debt  after  bankruptcy  may  prove  against  estate  and  pursue  new 
promise  till  full  satisfaction;  In  re  Crystal  Spring, Bottling  Co.,  06 
Fed.  846.  holding  liability  of  corporation  for  dividends  paid  not 
prevent  trustees  from  calling  on  subscribers  for  unpaid  subsciip- 
tlona;  Gilbert  v.  McNulta.  86  Fed.  85,  holding  national  bank  re- 
ceiver may  be  sued  In  Federal  court  with  relation  to  contract  on 
behalf  of  estate  In  course  of  administration;  Estate  of  Levin  Bros., 
139  Cal.  352,  73  Pac.  IGO,  holdlug  creditor  holdlug  mortgage  on 
Individual  property  of  partner  entitled  to  full  dividend  on  fljm 
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property;  Bendrie  t.  Orabam,  14  Colo.  App,  17,  69  I'ac.  221,  holding 
holder  at  note  smrenderlng  same  and  collBt^ala  to  ABsiBnee  on 
payment  of  agreed  sum  cannot  claim  dividend  tbereafter;  Hale  t- 
Leatherbee,  ITS  Uaaa.  54S,  98  N.  E.  se2,  holding  holder  of  note 
mar  Ble  It  against  Insolvent  Indoraer'a  estate  witboat  parting  with 
mortgage  aecortng  the  same;  Bank  Comra.  v.  Trust  Co.,  70  N-  H. 
639,  542,  4d  Atl.  117.  118,  holding  claimant  against  Insolvent  troat 
company  holding  mortgage  aecnriug  note  guaranteed  by  coiopanj 
may  prove  Cult  amount  of  gnaranty  regardless  of  collateral. 

Dlstlngnlshed  In  State  Nat  Bank  v.  Esterly.  69  Ohio  St  3S,  68 
N,  B.  S85,  holding  ctedlt(«  realizing  on  collaterals  before  dividend 
declared  entltlet  to  dividend  on  balance  of  debts  onl7  after  de- 
ducting collateral. 
ITS  U.  a  179-190.    Not  cited. 
173  U.  fe.  191-193,  43  L.  664,  NEW'  ORLEANS  V.  QDINLAN. 

Assignee  may  sue  in  Circuit  Court(l)  on  foreign  blll(2)  when  do 
assignment  neceesary(3)  when  note  payable  to  l>earer,  p.  1(6. 

Approved  in  Goldman  v.  Furness,  Wltby  db  Co.,  101  Fed.  468. 
holding  Court  of  Admiralty  refusing  to  entertain  euit  between 
foreigners  toi  breach  of  Canada  carriage  contract  may  dlsmlu 
second  suit  by  assignee  under  merely  colorable  assignment;  Thorn- 
son  V.  Town  of  Elton,  100  Fed.  146,  holding  holder  of  mnnlclpal 
bond  payable  to  named  payee  or  order  Indorsed  in  blank  can  sue 
thereon  In  Federal  court  only  when  payee  could. 
173  U.  8.  193-205,  43  L.  665,-  DEWEY  v.  DES  MOINES. 

Where  validity  of  personal  Judgment  sole  Federal  question  at 
record  court  reviews  no  other,  p.  199. 

Approved  In  Indiana  Power  Co.  v.  St  Joseph,  etc.,  Co.,  187  D.  B. 
636,  23  Sup.  Ct  842,  47  L.  343,  reaffirming  rule;  New  Xork,  et&. 
R.  R.  Co.  V.  New  York,  186  U.  S.  273,  46  L.  1180,  22  Sup.  Ct  917, 
holding  some  provisions  of  Federal  Constltation  most  be  relted  on 
and  set  fortb  to  satisfy  Rev.  Stat,  i  709;  Sweringeu  v.  St  Louis, 
185  n.  8.  46,  46  L.  799.  22  Sup.  CL  572,  holding  claim  of  tlUe 
under  act  ot  Congress  not  snfflciently  asserted  where  recwd  dis- 
closes no  such  claim  made  in  either  State  coort;  Chapln  v.  Fje, 
179  tJ.  8.  130,  45  L.  121,  21  Sup.  Ct  72,  holding  constitutional  qow- 
tlon  not  sufficiently  raised  by  contention  below  that  State  statnte 
violates  Fifth  and  Seventh  Amendments  nor  by  mentioning  Fon^ 
teenth  Amendment  in  esceptlons;  Bolln  v.  Nebraska.  176  U.  S.  92, 
44  L.  385.  20  Sop.  Ct.  290,  holding  right  to  trial  by  Jury  cannot  be 
claimed  In  Supreme  Court  where  plea  In  abatement  below  qoei- 
tloned  only  procedure  by  Information;  Keoknk  &,  Hamilton  Bridge 
Co.  V.  Illinois,  175  U.  S.  633,  635,  44  L.  302,  303,  20  Snp.  Ct  20!s 
holding  Federal  question  not  raised  In  State  court  not  revlevrable  In 
Supreme  Court  though  another  disconnected  Federal  question  w 
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ralaed;  Sbatmim  r.  Portland,  88  Or.  894,  62  Pac.  S4,  refnalng  to 
coDslder  constltatloDallty  of  charter  act  for  Bs^esslng  property 
where  record  did  not  show  asseesment  dlBregardtng  beneflta  nor 
without  notice;  AUen  v.  Portland,  3S  Or.  458,  68  Pac.  61B,  holding 
State  Supreme  Court  will  not  review  aaalgnment  of  error  InTolffng 
qtieBtlan  of  due  procesB  In  street  improvement  proceedings  where 
record  below  ralBea  none. 

State  cannot  impose  personal  llabllttj  on  nonresident  for  as- 
sesBment  for  local  Improvement,  pp.  203,  20tf. 

Approved  In  Comptolr.  etc.  v.  Board  of  Assessors,  62  La.  Ann. 
1329,  27  So.  SOB,  holding  nonnegotlable  notes  representing  loans  In 
Loutsiaoa  by  corporation's  agent,  held  in  State,  subject  to  taxation 
there:  City  of  New  York  v.  McLean,  170  N.  T.  SSU,  63  N.  E.  383, 
holding  N.  r.  Laws  1882,  chap.  409,  for  local  taxation  of  bank 
stock,  and  New  York  charter,  permitting  suit  on  delinquency,  im- 
pose no  personal  Ilabilltf;  Paper  Co.  v.  Shyer.  lOS  Tenn.  458,  67 
S.  W.  S59,  taoldtng  unconstitutional  Shannon's  Teau.  Code,  f  6298, 
providing  for  deficiency  judgment  against  nonserTed,  nonappearing, 
nonresident  defendant. 

DiBtlngalshed  In  Bristol  v.  Washington  Connty,  177  U.  8.  146, 
44  L.  707,  20  Sup.  Ct.  591,  upholding  Minn.  Stat.  1894,  ||  4529. 
4623,  for  enforcing  delinquent  personalty  taxes  by  sale  after  notice 
and  opportunity  to  contest  ttaoujfb  against  nonresident;  Arkwiight 
Mills  V.  Aultman, '  etc.,  Macb.  Co.,  128  Fed.  lOG,  holding  Rev. 
Laws  Mass.,  chap.  170.  ||  2,  3,  making  nonrealdent  suitor  liable 
to  defendHot'B  subsequent  setting  off  of  Judgment  creates  enlarge- 
ment of  set-off  rights  binding  on  Federal  courts;  Aldrlch  v.  Blatch- 
ford,  176  Mass.  370,  B6  N.  E.  700,  upholding  Mass.  Pub.  Stat.,  chap. 
1G4,  t  2,  subjecting  nonresident  bringing  salt  to  liability  to  answer 
any  suit  by  defendant  where  Judgments  may  be  set  off. 
173  U.  8.  205-220,  43  L.  039.  FIRST  NAT.  BANK  v.  CHAPMAN. 

"  Moneyed  capital "  within  Rev.  Stat,  |  6129,  means  that  com- 
peting with  business  or  national  bnnhs,  p.  214. 

Approved  In  Lander  v.  Mercantile  Nat.  Bank,  118  Fed.  785,  re- 
afflrming  rule;  Commercial  Nat  Bank  v.  Chambers,  182  U.  S.  580. 
I5L.  1229,  21  8up.CtS65,  holding  section  5219,  Revised  Statutes,  as  to 
"  moneyed  capital,"  did  not  require  deduction  of  bona  Ode  debts  from 
value  of  stock  of  nonresident  stockholders;  Mn^antlle  Nat  Bank 
V.  Lander,  109  Fed.  23.  holding  under  Ohio  Stat,  g  2781,  county 
nndltor  has  no  power  to  place  amount  of  national  bank  deductions 
on  duplicate  list  of  ensuing  year  us  omission;  Mercantile  Nat  Bank 
V.  Hubbard,  106  Fed.  814,  817,  SIO,  820,  821,  holding  decision  erro- 
neously construing  Ohio  statutes  permitting  reduction  of  debts  from 
bank  credits  only,  denying  right,  not  binding  as  to  deductions  for  sub. 
seq'jent  years,  reversing  Mercantile  Nat  Bank  v.  Hubbard,  98  Fed. 
470,  471,  holding  Ohio  Bev.  Stat,  f  2730,  permitting  deduction  of  In- 


Cg.lzccbyCoOglC 


173  U.  S.  221-231        Notes  on  U.  S.  Beports.  1004 

debtedness  from  "  credits  "  for  taxation  does  not  discriminate  agaiiut 
bank  aberee  wdtbln  Kev.  Stat.,  i  G019;  Illinois  Nat  Bank  v.  Klnsella. 
201  IIL  38,  66  N.  E.  830,  340,  holding  under  Illinois  law  personalt; 
of  State  and  private  banks  taxable  to  full  value  additional  to  realty 
tax,  bence  no  discrimination  against  national  banks;  First  Nat  Bank 
V.  Turner,  IM  Ind.  460,  462,  463,  67  N.  EL  112,  113,  boIdlnR  noder 
Rev.  Stat,  1  S219,  and  Indiana  stntntes  pamlttlng  dedactlon  of  In- 
debtedsesB  from  credits,  national  bank  stockholders  cannot  deduct 
Indebtedness  from  assessment  value;  National  Stale  Bank  v.  Bor- 
Itngton,  lid  Iowa,  700,  B4  N.  W.  235,  holding  taxation  of  private 
banks  on  aggregate  value  of  propertj  Invested,  and  Incorporated 
banks  on  corporate  shares,  works  no  discrimination;  Uechsnlcs' 
Nat  Bank  v.  Baker.  Recr.,  65  N.  J.  L.  118.  46  AtL  687,  boMii^ 
shares  of  stock  in  rallnays,  insurance  companieB  not  within  pur- 
view of  Rev.  Stat.  I  G2I9;  Hnll  v.  Alexander,  69  Ohio  St  84.  85.  GS 
N.  E.  643,  holding  own^-  of  bank  shares  not  entitled  to  deduct 
debts  from  taxes  thereon;  Prlmm  v.  Fort,  23  Tex.  Civ.  612,  57  S.  W. 
90,  holding  taspafer  having  no  credits  against  which  to  set  off' 
Indebtedness  cannot  do  so  against  value  of  national  bank  stock 
without  showing  others  so  treatt^d:  Commercial  Nat  Bank  v.  Cham- 
bers, 21  Utah,  344,  347,  61  Pac.  564,  565.  holding  Kev.  Stat,  |  521!i, 
does  not  require  deduction  of  debts  from  value  of  sbares  of  stoct. 
See  notes,  69  Am.  St  Rep.  47,  48. 

Ohio  Rev.  Stat,  I  2730.  does  not  discriminate  against  natiouai 
bank  stock,  pp.  215,  216. 

Approved  in  Lauder  v.  Mercantile  Nat  Bank,  ISO  V.  S.  470,  477. 
46  K  I2S4,  1856.  22  Sup.  Ct  913,  915,  holding  Judgment  determlnlDg 
illegality  of  assessments  for  nondeductlon  of  debts  und^  openlloa 
of  Ohio  Rev.  Stat,  i  2730,  not  conclusive  on  right  to  deduct  in 
subsequent  years.  See  69  Am.  St  Rep.  60.  note. 
173  V.  S.  221-225.  43  L.  675.  HENRIETTA  MINING  ft  MILLING 
CO.  V.  JOHNSON. 

Service  on  agent  In  charge  sufficient  though  foreign  corpontloD 
have  spedal  agent  for  service,  p.  225. 

Approved  in  Lesser  Cotton  Co.  v.  7ates,  69  Ark.  399.  63  S.  W- 
098.  holding  sufficient  under  Arkansas  statute  service  on  agent  oi 
foreign  corporation  at  place  account  occurred  thongh  corporatlob 
appointed  another  agent  to  receive  summons;  Manufacturing  Co. 
V.  Troell,  30  Tes.  Civ.  203,  70  S.  W.  325,  holding  service  on  locsl 
agent  of  foreign  corporation  doing  business  In  State  sufficient  Dsder 
Tex.  Rev.  Stat,  art  1223.  See  83  Am.  St  Rep.  937.  note. 
173  D.  S.  226-231,  43  L.  677,  BALTIMORE,  ETC.  E.  E.  CO.  v.  JOY. 

night  under  statute  to  revive  action  for  Injuries  not  defeated  bj 
Federal  removal,  p.  229.  ' 

A]>proved   In  Y  T.^-Tnll-Wah   v.   Rebock,  105  Fed.   265.  holding 
where  trilial   Indian   plaintiff  died   pending  salt  actlcm  survived 
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nnder  Iowa  Code,  ||  3143-344S,  and  aucceasora  by  tribal  cuetoni 
could  ane.   ' 

Whetlier  pending  suit  maj  be  revived  In  Federal  court  dei>enda 
on  Jnrlsdictlon  wbere  commenced,  p.  229. 

Approved  In  Baltimore,  etc..  R.  R.  Co.  v.  Joy,  113  Fed.  1016, 
reaffirming  rule:  Patton  t.  Brady,  IM  U.  S.  612,  46  U  716,  22  Sup.  Ct 
4d4,  boMlns  rlgbt  to  recover  money  paid  to  Internal  revenue  collector 
nnd^  protest  to  prevent  unlawful  selEttre  survives  defendant's 
deatb  by  common  law  and  Virginia  Code;  In  re  Counway,  178  U.  S. 
426k  427,  44  K  1136,  20  Sup.  Ct.  053,  awarding  mandamus  to  com- 
pel Circuit  Court  to  entertain  suit  against  executor  of  defendant 
dying  after  complaint  filed;  Great  Western,  etc.,  Mfg.  Co.  v.  Harris' 
Estate,  111  Fed.  44,  bolding  suit  to  charge  corporation  director  for 
wrongful  diversion  of  foods  does  not  survive  bis  deatb. 

DlBtlngulsbed  In  Green  v.  Barrett,  123  Fed.  349,  holding  rigbt  of 
plaintiff  suing  for  Infringement  of  patent  to  revive  action  on  death 
of  defendant  subject  to  State  statute  for  settlement  of  estates. 
173  U.  S.  231-243.  43  L.  679,  COVINGTON  v.  KENTUCKY. 

Kentucky  act  Uay  1,  1886,  In  Ugbt  of  act  14,  ISSe,  created  no 
Irrevocable  exemption,  p.  238. 

Approved  In  Stanislaus  Co.  v.  San  Joaquin,  etc.,  Co.,  192  IT.  8. 
212,  24  Sup.  Gt  24S,  holding  section  3,  California  atatntes  1862,  em- 
powering companies  to  Qx  rates  subject  to  supervisors'  control,  but 
not  reducible  below  1^  per  cent  per  month  profit,  created  no  con- 
tract; Citizens'  Sav.  Bank  v.  Owensboro,  173  U.  S.  G4S,  43  L.  844, 
19  Sup.  Ct.  S73,  holding  Kentucky  acta  incorporating  bank,  granting 
tax  exemption  for  a  time,  created  no  irrevocable  contract  of  ex- 
emption; Board  of  CouncUmen  v.  Deposit  Bank,  121  Fed.  23,  hold- 
ing Ky.  Stat  1894,  |  1987.  preserve  rights  agalnat  corporadon  for 
taxes  against  repeql  of  charter  after  accrual  of  such  rights;  New- 
buryport  Water  Co.  v.  City  of  Newburyport,  103  Fed.  087,  holding 
UaasachusettB  statute  compelling  city  to  purchase  plalntlfTs  water- 
works, if  latter  desired  to  eetl,  before  city  eatablisbed  competing 
system,  did  not  coastitnte  duress. 

Dlsangulabed  In  Wisconsin  &  U.  Ry.  Co.  t.  Powexs,  191  C  S. 
38T,  24  Sup.  Ct  108.  109.  holding  Michigan  act  relieving  railroads 
built  north  of  44  deg.  from  taxation  for  ten  years  or  until  receipts 
reached  so  much,  created  no  contract;  dissenting  opinion  In  Glti- 
Bena'  Sav.  Bank  v.  Owenaboro,  ir3  U.  S.  659,  43  L.  849,  19  Sup.  Ct 
573.  majority  holding  Kentucky  acta  Incorporating  bank,  granting 
tax  exemption  for  time,  created  no  Irrevocable  contract  of  ex- 
emption. . 

Municipal  charter  not  contract  and  State  may  tax  property  for 
public  purposes,  p.  241. 

Distinguished  In  State  v.  Barker,  116  Iowa,  103.  89  N.  W.  206. 
bidding  Invalid  as  depriving  city  of  self-government  Iowa  Code, 
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>  appoint  tmsteea  for  w«tar- 

178  D.  8.  243-255, 13  L.  681,  LAKE  CODNTX  COURS.  v.  DUDLEY. 
Trial  court  Bhould  dlamlsB  wliere  plalntdtrs  evidence  shows  name 
uaed  merely  to  confer  Jurisdiction,  pp.  252,  Si3. 

Approved  In  Walte  v.  Santa  Cruz.  184  U.  S.  32S,  328,  46  L.  667, 
22  Sup.  Ct  336,  holding  suit  by  transferee  of  bonds  not  wltbin 
Jurisdiction  of  Circuit  Court  where  transfer  was  for  coIlectJon  only 
of  bond  less  than  Jurisdictional  amount;  Board  of  Comra..  etc.  r. 
Scbradsky,  97  Fed.  2,  holding  suit  should  have  been  dismlased  fcr 
collusion  where  resident  osaigned  bonds  to  foreigner  for  purposes 
of  snit. 

DistlngulBhed  In  Eicelelot  Wooden  Pipe  Co.  v.  Paclfle  Bridge  Co., 
186  n.  S.  288,  46  L.  914,  22  Sup.  Ct  683,  holding  suit  by  licensee 
against  patentee  and  another,  alleging  title  under  license,  ralldltj, 
and  Infringement  within  Circuit  Court's  Jorlsdictdon. 
173  D.  S.  255-276,  43  L.  689.  GUNNISON  COUNTY  COMBS,  t. 
ROLUNS. 

County  bonds  recldng  com[riliince  witb  law  as  to  purpose  and 
amount  bind  though  beyond  limit,  pp.  273,  274. 

Approved  in  Stanley  County  v.  Coler,  190  U.  S.  451,  23  Sup.  Ct 
816,  47  L.  1134,  leafflrmlDg  mte;  Walte  v.  Santa  Cruz,  184  n.  8. 
318.  310.  46  L.  564,  22  Sup.  Ct  332.  holding  city  estopped  by  re- 
citals In  refunding  bonds  to  deny  tbat  original  bonds  were  part  of 
clty'8  bonded  Indebtedness;  Board  of  Corars.  v,  Gardiner  Sav.  Inst. 
118  Fed.  47,  holding  unconstitutional  method  provided  for  special 
assesements  to  pay  county  bonds  does  not  affect  holders'  rights 
thereon;  City  of  Beatrice  v.  Edrainaon,  117  Fed.  432,  holding  re- 
cital by  officers  having  duty  and  power  to  determlLe  Indebtedaess, 
that  bonds  will  Issue  according  to  law,  estops  city  to  allege  eicess 
Indebtedness;  King  v.  City  of  Superior.  117  Fed.  116,  117.  holding 
city  estopped  by  bond  recitals  to  deny  prior  provlslcms  for  coUectloa 
of  tas  to  pay  such  bonds,  as  required  by  Constitution;  Ferris  Irr. 
Dist  V.  Thompson,  116  Fed.  838,  holding  bona  Ade  purchaser  of  Irri- 
gation bonds  from  president  of  district  may  enforce  same  thougli 
Invalid;  Municipal  Trust  So.  v.  Johnson  City,  116  Fed.  468,  holding 
recitals  In  bonds  Issued  under  statute,  vesting  mayor  and  aldermen 
with  power  to  pass  on  railway's  application,  bind  city  as  to  com- 
pliance with  sUtute;  Board  of  Comrs.  v.  VandrlaB.  115  Fed.  869, 
holding  purcbaeer  of  bonds  in  open  marXet  may  rely  upon  recltato 
aa  to  legality  and  r^ularlty  unless  act  and  bonds  show  Illegality; 
City  of  Kearney  v.  Woodruff,  115  Fed.  92,  holding  purchaser  of 
bonds  Issued  under  Nebraslia  law.  authorising  bonds  not  exceeding 
10  per  cent  of  assessed  value,  may  rely  on  recitals  as  to  regularity 
of  Issue;  Board  of  Comrs.  of  Stanley  County  v.  Coler,  113  Fed.  728. 
holding  recitals  in  county  bonds.  Issued  In  aid  of  constmctloi;  of 
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railroad,  that  laane  was  based  on  requisite  vote,  Unda  county; 
Board  of  Comra.  of  Btanler  Connty  v.  Coler,  113  Fed.  718,  holding 
county  laanlns  boiida  under  statute  In  payment  for  railway  atock, 
taxing  road  and  iiaylng  Interest  on.  bonds,  cannot  deny  necessity 
at  Issue  DOT  Interest  of  county;  Fairfield  t.  Rural,  etc..  Diet,  111 
Fed.  4S&,  461,  holding  purchaser  of  Iowa  achool  district  bonds 
bound  to  take  notice  of  Conat,  art  11,  1  3,  prohibiting  excess  tn- 
debtedneaa  regardleas  of  recitals;  Independent  School  Dist  t. 
Bew,  111  Fed.  8,  holding  municipal  corporation  authorized  to  Issue 
bonds  precluded  by  recitals  therein  to  deny  validity  of  same  be- 
cause of  Invalid  Indebtedness;  Syrscnae  Tp.  t.  Rollins,  IM  Fed. 
963,  holding  bond  recitals  prevent  attack  on  ground  that  recorda 
do  not  show  legal  canvasa  of  votes  cast  at  election;  Hughes  Connty 
V.  Livingston,  104  Fed.  317,  321,  holding  recitals  that  bonds  were 
issned  pursuant  to  legislative  act  authorizing  such  Issne,  sud  that 
nil  preliminary  steps  taken  estops  fflunlclpajlty;  Pickens  Tp.  v. 
Poet  W  Fed.  681,  662,  holding  bona  fide  purchaser  of  negotiable 
bonds  or  bis  Indorsee  wltb  notice  takes  same  free  from  defense  of 
prior  Irregularity;  Miller  v.  Perrla  Irr.  Diet.  99  Fed.  145,  146,  hold- 
ing Irrigation  district  precluded  by  recitals  to  show  that  bonds 
purporting  to  be  leeued  Je  compliance  with  act  1887  did  not  observe 
such  act;  Wesson  v.  Town  of  Mt.  Vernon,  98  Fed.  811,  holding 
township  authorized  to  Issue  bonds  for  legal  Indebtednees  estopped 
by  recitals  of  compliance  with  law  to  allege  Invalidity  of  Indebted- 
ness covered  by  bonds;  Brattteboro  Sav.  Bank  v.  Board  of  Trustees, 
<J8  Fed.  G33,  holding  recitals  In  bonds  Issued  under  act  Impliedly 
authcvlzing  township  trustees  to  recite  validity  of  indebtedness 
hind  township  In  fa.vor  of  bons  flde  holder;  Board  of  Comvs.  v. 
Sutlltr,  97  Fed.  273,  276,  277,  27S,  holding  purchaser  of  munlclpil 
bonds  entitled  to  rely  on  recitals  therein  where  county  clerk  kept 
no  record  of  county  Indebtedness  as  required  by  statute  authori^in;; 
Issue;  Board  of  Education  v.  National  Life  Ins.  Co.,  Oi  Fed,  32S, 
holding  bond  coupon-holders  may  rely  on  recitals  therein  thnt 
board  of  education  Issuing  same  dlo  not  exceed  3  per  cent  of 
.isseseed  valuation:  State  v.  Wichita  County,  82  Kan,  601,  B02,  64 
Pnc.  47,  holding  bonds  Issued  by  connty  commissioners,  authorized 
to  refund  bonded  indebtedness,  reciting  compliance,  bind  county 
though  Indebtedness  not  outstanding  two  years;  National  Life  Ins. 
C!o.  V.  Mead,  13  S.  DaJt.  46.  47,  7fl  Am.  St  Rep.  880,  881,  82  N.  W. 
80,  holding  purchaser  bound  to  take  notice  of  existing  Indebtedness 
and  assessed  valuation  where  statute  forbid  excess  Issue,  hence 
recitals  not  conclusive;  Cass  County  v,  WUlbarger  County,  25  Tex. 
Civ.  !S7,  60  8.  W,  991,  holding  recitals  would  bind  where  court 
erroneously  eatlmaled  amount  of  tax  to  be  levied  to  pay  sauiei 
Moa^teller,  etc.,  Tp.  v.  School  DlsL,  115  Wis.  633,  634,  02  N.  W. 
442,  holding  general  recital  in  bonds  that  all  acts  required  to  be 
done  were  done,  applies  to  acta  referred  to  In  bond,  not  to  reqolre- 
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ment  of  tax  levy;  dissenting  opinion  In  Board  of  Comra.  t.  Keene, 
ptc.,  Bank,  108  Fed.  517,  majority  holding  county  bonds,  thongb 
.a  excess  of  const ttntlonal  limit,  are  presnmptirely  valid  and 
county  most  Show  iavalldity;  dissenting  opinion  In  Cltj  of  Plore 
7.  Dunscomb.  106  Fed.  620,  majority  holding  certiticate  on  face  of 
maniclpal  bonds  that  tliey  w«re  lEsned  In  pursuance  of  leglslatlT« 
authority  to  fund  city  Indebtedness  estops  city. 

Digtingnlshed  In  Geer  v.  School  Dlst  No.  11,  97  Fed.  731.  T3S, 
holding  bonds  showing  on  face  that  statutory  limit  has  been  tx- 
ceeded  do  not,  by  recitals,  estop  county  from  setting  up  ezcen; 
Keene  Five-Cent  Sav.  Bank  t.  Lyon  County,  07  Fed.  167,  holding 
bolder  of  bonds  Issued  within  statutory  limit  may  recover  on  same. 
1T3  D.  S.  27S-286,  43  L.  699.  OHIO  v.  THOMAS. 

Federal  ofBixtB  superintend  tag  Federal  institution  not  within 
State's  Jurisdiction  in  performing  sncb  duties,  p.  2S3. 

Approved  in  Easton  v.  Iowa,  188  U.  8.  236.  23  "Sup.  Ot  293,  47 
L.  459,  holding  Invalid  Iowa  Code,  If  1884,  1885,  so  far  as  pro- 
hibiting national  bonk  officers  from  receivlDg  deposits  after  known 
lusolvencj';  Peters  v.  MoJln,  111  Fed.  254,  holding  Iowa  Code, 
i  4701,  forbidding  enticing  away  child  under  flfteiin,  did  not  apply 
to  Sac  and  Fox  Indians,  ttaey  being  under  Federal  control;  In  re 
Jalr,  100  Fed.  157,  holding  army  olBcer  shooting  escaping  deserta, 
pursuant  to  orders,  not  liable  to  criminal  prosecndon  In  State. 

DiBtlugulshed  In  Iowa  v.  Kaston,  113  Iowa,  620,  85  N.  W.  796, 
holding  Code  Iowa,  f  1885,  making  it  a  felony  for  hank  officer  to 
receive  deposits,  with  knowledge  of  Insolvency,  applies  to  national 

Habeas  corpns  will  Issue  to  reieaae  Federal  officer  arrested  by 
State  anthorides,  p.  284. 

Approved  In  In  re  Matthews,  122  Fed.  25T,  refusing  to  reieaae  on 
habeas  corpus  acting  police  officer  Imprisoned  for  shooting  escaping 
deserter,  where  necessity  as  well  as  authority  doubtful;  In  re  Tomer, 
119  Fed,  234,  23S,  holding  Federal  court  will  release  on  habeas  cor- 
pus army  officer  arrested  In  State  while  balldlng  sewer  under  orders: 
Cohn  T.  Jones,  100  Fed,  641,  holding  Federal  court  may  release 
prisoner  on  habeas  corpus  where  State  court  has  no  jnrlsdicllon 
over  person  or  crime  charged;  State  v.  Adier,  87  Ark.  477,  55  8.  W. 
853.  holding  release  of  Federal  officer  on  habeas  corpus  discharged 
bail. 

Distinguished  In  Minnesota  v.  Bnindage,  ISO  IT.  S.  602,  45  L.  611. 
21  Sup.  Ct.  456,  refusing  writ  of  habeas  corpus  to  release  person 
Imprisoned  by  municipal  court  where  alleged  unconstitutionality  of 
law  not  raised  In  State  courts;  In  re  O'Brien,  95  Fed.  132.  refnslDg 
on  habeas  corpus  to  review  State  proceedings  where  State  remedy 
not  exhausted;  United  States  v.  McAleese,  93  Fed.  658,  holdlDg 
debtor  arrested  by  State  and  tried  after  Federal  court  adjudged 
him  bankrupt  not  entitled  to  release  on  habeas  corpus. 


IzcJbyCoOgIC 


UN»  Notea  oa  U.  S.  Beports.        173  V.  S.  285-347 

173  U.  8.  285-^38,  43  L.  702,  LAKE  8H0BB,  ETa,  EI.  CO.  v. 
OHIO. 

Ohio  Btfttnte  requiring  three  trains  to  atop  dally  at  places  of 
S.O0O  inhabitants  I>  Talld,  pp.  300-302. 

ApiwoTed  la  Erie  E.  R.  v.  Purdy,  185  V.  8.  150,  46  L.  849,  22 
Snp.  Ct  606,  reafflrming  rale;  Wlsconatn  M.  Sl  P,  R.  Co.  t.  Jacob- 
aoa.  179  U.  S.  207.  301.  45  L.  19S,  21  Sup,  Ct  118,  upholding 
Ulim.  Gen.  Urns  1895,  reqnlrlng  track  roads  to  furnish  track 
connections  at  Intersections ;  Manlgsult  v.  S.  M.  Ward,  etc.,  Co.,  123 
Fed.  718.  upholdtng  Sontli  Carolina  act,  authorizing  building  of  dam 
across  creek  to  prevent  flooding  of  rice  fields;  Stats  t.  Jacksonville 
'Perm.  Co..  41  Fla.  406.  407,  27  So.  234,  23G,  uiiholdlng  regola- 
tlon  of  railway  commlBBloners  under  Fla.  Laws  1890,  requiring 
Florida  t^minal  company  to  admit  road  from  Georgia  for  reaeou- 
able  compensatjon;  Chesapeake,  etc.,  B.  B.  t.  Commonwealtb  (Ky.), 
61  S.  W.  160,  upholding  Kentdcky  separate  coach  statnte  requiring 
railroads  to  fumleli  and  designate  cars  for  white  and  blacks: 
Purdy  T.  Erie  H.  H.,  162  n!  Y.  B1,  56  N.  E.  510.  upholding  N.  T. 
Laws  1806,  chap.  835,  requiring  railroads  operating  within  State 
to  Issue  mileage-books,  being  confined  to  State;  dissenting  opin- 
ion In  LonlsTlUe,  etc.,  B.  B.  t  Commonwealth,  106  Ky.  646, 
00  Am.  St  Bep.  242.  61  S.  W.  1013,  majority  holding  under  Ky. 
Const.,  t  21S,  forbidding  greater  price  for  shorter  haul  competi- 
tion at  the  long  haul  point  does  not  authorise  lesser  charge;  dis- 
senting opinion  tn  State  v.  Holleyman,  55  8.  C.  244,  33  S.  E.  369, 
majority  holding  unconstitutional  South  CaroUna  law  permitting 
person  to  poasesa  liquor  purchased  In  State  for  own  use  but  not 
purchased  wlthont  State. 

Distinguished  In  Detroit  t.  Detroit  Citizens'  Street  B.  B.  Co.,  181 
TT.  S.  308,  46  L.  61,  22  Sup.  Ct.  422,  holding  reaerration  In  ordinance 
granting  franchise  of  right  to  make  regulations  council  deems  proper 
not  Including  right  to  reduce  fares  flied  by  agreement:  Cleveland, 
etc.  By.  Co.  v.  Illinois,  177  V.  S.  510,  44  U  870,  20  Sup.  Ct.  724, 
holding  unconstitutional  Illinois  act,  March  21,  1874,  requiring  all 
passenger  trains  to  stop  at  county  seatsK  Lake  Shore,  etc.,  By.  Co. 
V.  Smith,  173  U.  S.  688.  600,  697,  43  L.  860.  861.  864,  19  Sup.  Ct.  567, 
holding  onconetltutlonal  Michigan  net  1S91,  No.  00.  requiring  rail- 
roads to  keep  for  sate  1,000-mile  tickets  prescribing  conditions  of 
sale  and  price;  Central  Stock  Yarda  Co,  v.  Loniaville  &  N.  B.  B.  Co., 
118  Fed.  120,  holding  State  cannot  compel  railroad  to  transfer 
cattle  cars  to  connecting  road  in  State  where  shipment  received  from 
Another  State;  Kansas  City,  etc..  By.  v.  Board  of  Bailroad  Comrs., 
106  Fed.  358,  holding  Arkansas  railway  commission  cannot  fli 
rates  f<x-  freight  between  Arkansas  points  where  Une  Ilea  largely  in 
Indian  Territory. 
173  n.  S.  338-347.  Not  cited. 
Vol.  Ill  — 64 
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ITS  U.  S.  348-363,  43  L.  T25,  TEXAS  &  PAc!  ET.  CO.  t.  CLAITOS. 

Oooda  unloaded  on  carrier's  private  wharf  before  steamsblp  ac- 
cepts are  carrier's  posBeaston  as  carrier,  pp.  358-362. 

Approved  In  Marande  t.  Texaa  &.  Pac.  R.  R.  Co.,  184  U.  8.  175, 
178.  46  L.  490,  481,  22  Sap.  Ct.  341,  holding  qneBtioii  of  negllgcace 
of  carrier  in  maintaining  guard  for  cotton  waretioiiBe  for  Jur;; 
Texas  &  P.  P.  Co.  t.  Callender,  183  tJ.  8.  633,  64S,  46  L.  363,  366, 

22  Sup.  Ot  258.  261,  holding  carrier's  delivery  of  cotton  on  own 
pier  does  not  deliver  "  to  steamship  company  (w  on  steamship  pier" 
to  relieve  former  for  loss  by  fire;  Relss  v.  Texas  A  P.  Ry.  Co..  98 
Fed.  536,  537,  539,  holding  carrier  UB.ble  for  loss  by  Ore  of  cotton 
piled  on  carrier's  wharf  but  before  steamship  company  notified; 
Lewis  V.  C,  &  O.  By.,  47  W.  Va.  658,  35  S.  E.  909.  holding  d^wslt 
of  lumber  on  defendant's  own  wharf  at  Newport  News  for  shtpment 
to  Liverpool  did  not  relieve  company  of  carrier's  liability. 

173  D.  S.  363-381.     Not  cited. 

173  D.  S.  381-389.  43  L.  738,  UNITED  STATES  v.  MATTHEWS. 

Deputy  marahftl  complying  with  conditions  entitled  to  reward 
offered  by  attorney- general,  p.  388. 

Approved  In  Mercbants'  Life  Assn.  t,  Toatcum.  98  Fed.  266,  up^ 
holding  Tex.  Rev.  Stat  IStK,  art.  3071,  requiring  Insurance  com- 
panies not  paying  losses  to  pay  12  per  cent,  damages  and  attorney's 
fees. 

Liiter  act  repeals  former  only  to  extent  of  repugnancy,  p.  388. 

.Approved  In  United  States  v.  Hampton,  101  Fed.  715,  holding  Bev. 
Stat.,  i  4716,  prohibiting  pensions  to  those  engaged  In,  or  aiding 
rebellion,  not  repealed  by  26  Stat.,  chap.  634,  hence  perjury  mar 
be  committed  with  regard  thereto. 
173  TJ.  S.  389-403,  43  L.  741,  ALLEN  v.  SMITH. 

Manufacturer,  not  cane  producer,  entitled  to  "  bounty  ou  sngar  " 
under  act  March  2,  1895,  p.  403. 

DlstlUKulBhed   in  United   States  v.  Leonard,  108  Fed.  45.  holding 
substances  obtained  by  worfilng  solid  residuum  after  diatlliation  of 
wool  grease  dutiable  as  "  wool  grease." 
173  U.  8.  4W-^10,  43  L.  746,  ST.  LOUIS.  ETC..  RY.  CO.  v.  PAUL. 

Arkansas  act  for  protection  of  servants  and  employees  ot  rail- 
ways Is  conBtitutlonal,  p.  409. 

Approved  In  Minneapolis,  etc.,  R.  R.  Co.  v.  Gano,  190  C.  S.  557, 

23  Sup.  CL  854,  47  L.  1183,  reafflrming  rule;  Bienville  Water  Supply 
Co.  V.  Mobile.  180  U.  S.  221.  40  L.  1136,  22  Sup.  Ct  823,  uphoMlag 
power  ot  Alabama  legislature  to  revoke  exclusive  feature  of  fraft- 
cliise  to  plaintiff  water  company;  Knoxvllle  Iron  Co.  v.  Harbison. 
1S3  U.  S.  22,  40  L.  01.  22  Sup.  Ct  4.  upholding  Tennessee  act  -March 
17,  18nO,  requiring  persons  Issuing  store  orders  or  scrip  to  employeu 
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to  redeem  same  In  money;  CsTKill  Co.  y.  Minnesota  ex  reL  H.  R.  tfc 
W.  Com.,  180  n.  8.  467,  4fi  L.  626.  21  Sup.  Ct  42S,  aplioldlD?  Mlon. 
Gen.  Lb78  189S,  chap.  148,  requiring  license  for  worebouse  situated 
oa  railroad  line;  Stearns  t.  Sllnneaota,  179  T7.  S.  259,  45  L.  160,  21 
Sap.  CL  87,  bolding  unconstitutional  enforcement  of  Mlun.  Laws 
1895,  i  378,  withdrawing  tax  exemption  granted  rallroade  by  Acts 
1869  and  1870;  American  Sugar  Refining  Go.  t.  Louleana,  179  U.  B. 
05,  ,45  L.  105,  21  Sup^  Ct:  48,  upholding  La.  CouBt  ISTQ,  art 
206,  Imposing  license  tax  upon  sugar  refiners  exempting  there- 
from those  who  refine  product  of  own  plantation;  Waters-Pierce 
Oil  Co.  v.  Texas,  177  D.  S.  43,  44  L.  663.  20  Sup.  Ct.  524,  upholding 
Texas  act  1889,  providing  for  forfeiture  of  permit  of  foreign  corpora- 
tion to  operate  within  State  for  violation  of  provisions  thereof; 
Tullls  V.  Lalie  Erie  &  Western  R.  R.,  175  U.  S.  351,  44  L.  194,  20 
Sup.  Ct  137,  upholding  Indiana  statute  mailing  railroad  liable  to 
employee  Injured  by  fellow  servant;  Atchison,  etc.,  H.  R,  Co.  v. 
Matthews,  174  U.  8.  104,  43  L.  912,  19  Sup.  Ct.  612,  nphoiding  Kansas 
act  1886,  allowing  plaintiff  attorneys  fees  when  successful  in  suit 
against  railroad  for  damage  hy  lire;  Woodson  v.  State,  69  Arii.  527, 
528.  65  8.  W.  467,  upholding  ArliansBB  act.  April  10,  1899,  requiring 
coal  corporations  employing  over  twenty  men  to  weigh  coal  sold  by 
weight  before  screening  same;  Gauo  r.  MImieapolla  &  St.  Li.  R.  R. 
Co.,  114  Iowa,  725.  726,  87  N.  W.  718.  710,  89  Am.  St.  Rep.  402,  up- 
holding Iowa  Code,  i  20O7,  requiring  railroads  talcing  land  under 
eminent  domain  to  pay  owner  reasonable  attorney's  fees;  Calla- 
han V.  Mer.,  etc.,  Ry.,  170  Mo.  492,  71  S.  W.  213,  94  Am.  St.  Rep. 
759,  upholding  Mo.  Rev.  Stat.  1899,  S  2873,  subjecting  railroads  to 
liability  for  ail  damages  sustained  from  negligence  while  operating 
road;  Tbompson  v.  Traders*  Ins.  Co..  169  Mo.  30,  63  S.  W.  893.  hold- 
ing in  suit  on  insurance  contract  made  in  Kansas,  Mo.  Rev.,  Stat. 
18S!),  S  5927,  allowing  10  per  cent  damages  for  vexatious  delay  In 
paying  loss,  inapplicable;  Chicago,  etc.,  R.  R.  v.  Zernecke,  59  !Jebr. 
i;07.  82  N.  W.  28,  upholding  Comp.  Stat.  Nebr.,  chap.  72,  art.  1,  i  3, 
giving  right  of  action  to  persons  Injured  while  passenger  where 
tree  from  negligence  and  not  knowingly  violating  carrier's  rules: 
People  V.  Lochner,  177  N.  T.  149,  09  N.  E.  374.  upholding  N.  Y. 
Laws  1S9T,  p.  485,  providing  that  no  employee  in  bakery  shall  work 
over  sixty  hours  per  week  nor  ten  hours  per  day;  Standard  Oil  Co. 
V.  Spartanburg,  66  8.  C.  44,  44  S.  E.  379,  upholding  under  South 
Carolina  Coustitution  requiring  uniformity  of  taxes  ordinance  im- 
posing t250  license  on  dealers  in  oils  on  which  license  has  not  been 
paid;  dissenting  opinion  in  Fidelity  Mut.  Life  Assn.  v.  Mettler,  ISG 
C.  S.  336,  46  L.  838,  22  Sup.  Ct  673,  majority  upholding  Tcs.  Rev. 
Stat,  art  3071,  awarding  policy-holder  12  per  cent  damages  on  loss 
and  attorney's  fees  for  delayed  payment 

Distinguished  In  Merchants'  Life  Assn.  v.  Yoakum,  98  Fed.  266, 
upholding  Tex.  Rev.  Stat.  1895,  art.  30T1,  rcqulrlog  llle  lasurauce 
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companies  delajiag  parment  to  paj  12  per  cent  damagea  aad 
nttorneT's  feea;  Skinner  t.  Gatnett  Gold  Mln.  Co.,  96  Fed.  744,  ap- 
holdlnc  Cal.  Stat  1897,  p,  231,  reqnlrlng  all  coTporattons  operating 
wlthtn  State  to  pajr  employee*  onca  a  moatli  maklns  wage  claim 
preferred  llm;  Ballard  t.  Oil  Co,  SI  MIea.  SS8,  B5  Am.  SL  Rep.  47S, 
34  So.  Mft,  holding  nnconsdttitloiial  MbM.  Laws  1898,  p.  85.  glTlng 
emploreea  same  rlgbta  against  corporatloD  for  oegllgence  of  saperlar 
officer  aa  against  others  not  emfdoyers. 
173  U.  S.  410-430,  43  L.  749,  PRICE  r.  TORREST. 

Receiver  and  not  heir  person  to  receive  money  of  claim  against 
gOTernment.  p.  422. 

ApiHvved  iQ  Cornell  v.  Coyne,  192  U.  B.  430,  24  Snp.  Ct  386,  hold- 
ing no  exemption  of  filled  cheese  for  export  was  made  by  provision 
Id  tax  law  that  tax  levied  thereby  should  be  represented  by  coupon 
stamps  like  exempted  tobacco;  Patterson  v.  Bark  £Mdcwa,  190  U. 
8.  173,  23  Sup.  Ct  822,  47  L.  lOOQ,  holding  seamen  shipping  In 
American  port  on  foreign  vessel  engaged  In  foreign  commerce  pro- 
tected by  act  1898,  prohibiting  advance  payment  of  seamen's  wages; 
United  States  v.  Borvfaerllng,  185  U.  S.  233,  46  L.  889,  22  Sup.  Ct. 
611,  holding  payment  to  creditor  of  United  States  by  secretary  of 
treasury  with  notice  of  receiver,  no  defense  against  receiver  In  suit 
by  latter. 

Object  of  Congress  by  section  3477,  Revised  Statutes,  was  to  pro- 
tect government,  p.  423. 

Approved  In  Thayer  v.  Pressey-,  175  Mass.  233  (see  56  N.  E.  6). 
holding  assignee  of  patent  may  sue  to  enforce  trust  for  past  lnftlng»- 
ment  where  government  appropriated  funds  therefor. 
173  U.  S.  430-43B,  43  L.  756,  SMITH  v.  BURNETT. 

Wtaarfluger  not  guarantor  of  safety  of  vessels  at  wharf,  but  must 
use  reasonable  care,  p.  433. 

Approved  In  Hartford  &  N.  T.  Transp.  Co.  r.  Hughes,  125  Fed. 
983,  holding  general  notice  by  wharfinger  of  depth  of  water  and 
that  owner  must  be  responsible  does  not  relieve  former  for  Injury 
from  rock  at  bottom. 
173  U.  S.  439-442.     Not  cited. 
ITS  U.  S.  443-462,  43  L.  762,  REMINGTON  PAPER  CO,  t.  WATSOX. 

Writ  of  error  dismissed  where  State  decision  based  on  local  or 
State  question,  pp.  461,  452. 

Approved  In  Archer  v.  Baltimore  Bldg.  St  Loan  Assn.,  179  U.  8. 
070,  45  L.  383.  21  Sup.  Ct.  917,  reaffirming  rule;  Seeberger  v.  McOor- 
mlck,  175  U.  S.  280.  44  L.  163,  20  Sup.  OL  190,  holding  State  decision 
that  officers,  directors,  and  shareholders  of  assumed  national  bank 
were  liable  as  partners   Involved  do  Federal  qnestton;  White  v. 
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LeoTer,  174  U.  S.  M,  4S  L.  900,  19  Sup.  Ct  606,  holding  State  de- 

clelon  involTlng  ontj  area  of  land  wltbln  State  patent  not  rerlew- 

ftble. 

173  U.  S.  452-466,  4S  L.  766,  BX  PARTE  WARD. 

CoDTlctlon  hj  court  having  jurisdiction  though  Judge  de  facto 
only,  not  rerlewable  on  habeas  corpus,  p.  464. 

See  67  Am.  St.  Bep.  178,  note. 

Title  of  person  acting  with  color  of  authority  not  collaterally 
attackable,  p.  456. 

See  87  Am,  8t  Bep.  177,  note. 


Suit  does  not  arise  under  Federal  law  unless  plaintiff's  statement 
shows  case  dependent  thereon,  p.  460, 

Approved  in  Boston,  etc.,  Mining  Co.  t.  Montana  Ore  Co.,  188  U. 
8.  OM,  23  Sup.  Ct  438,  47  L.  632,  holding  Insulflcient  te  claim  FmI- 
eral  Jurtedlctlon  In  suit  to  quiet  title  defense  which  defendant  will 
set  up,  where  answer  disclaims  eucb  defense;  Peabody,  etc.,  MIn. 
Co.  T.  Gold  Hill  Min.  Co.,  Ill  Fed.  822,  holding  complainant  cannot 
Invoke  Federal  Jurisdiction  by  setting  forth  probable  contention  of 
defendant  In  answering  bill  to  show  Federal  question;  Henuy  t.  Ia 
Compagnle  Generale,  etc.,  96  Fed.  497,  holding  Federal  question 
must  be  necessary  part  of  plalntllTa  claim  as  Bt)own  by  statement 
to  warrant  removal. 

Lack  of  jurisdiction  cannot  be  cured  by  matter  set  up  by  defense, 
p.  460. 

Approved  In  Popo  v.  Louisville,  New  Albany,  ete.,  By.,  178  IT.  8. 
578,  43  L.  817,  19  Sup.  Ct  602,  holding  decrees  In  ancillary  suit  by 
receiver  appointed  by  Clrtnilt  Court  become  final  when  original  suit 
predicated  on  diverse  citizenship. 

173  U.  8.  461-464,  43  L.  768,  TUBNEE  v.  WILKES  COUNTX 
COMBS. 

State  court  construction  of  own  Constitution  and  atatutes  exist- 
ing when  bonds  Issued,  not  reviewable,  p.  46S. 

Approved  in  Yazoo  &  M.  T.  B.  B.  Co.  v.  Adams,  180  U.  8.  46,  45 
I.,.  418,  21  Sup.  Ct  258,  boiaing  no  jurisdiction  to  review  Stete 
decisions  on  grouud  of  contract  Impairment  where  State  decisions 
touched  only  construction  of  contract 

Supreme  Court  la  bound  by  State  construction  of  own  Constitution 
and  laws,  p.  463. 

Approved  In  Brb  v.  Morasch,  177  U.  S.  DSG,  44  L.  898,  20  Sup,  Ct 
819,  upholding  ordinance  regulating  speed  of  trains  within  city 
limits. 
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173  U.  S.  464-473.    Kot  cited. 

173  n.  S.  478-478,  43  L.  772,  BROWN  t.  HITCHCOCK. 

nntll  legal  title  pssees  hj  dellTerr  of  patent  land  department 
adjudicates  equitable  claims,  p.  478. 

ApproTea  in  Kerwan  t.  Murphy,  189  U.  S.  54,  23  Snp.  Ct.  603, 
47  L.  705,  boldlny  courts  cannot  Interfere  with  survey  by  land  de- 
partment of  land  between  meander  line  and  water  of  lake  claimed 
by  department  to  be  public;  Wilbur  t.  C.  R.  &  M.  R.  Ry.  Co.,  116 
Iowa,  67,  89  N.  W,  103,  boldlng  adverse  possession  of  homestead 
entryman  after  title  passed  to  railway  and  cancellation  of  entry 
without  notice,  be  having  cultivated  land  and  paid  taxes;  Young  v. 
Cbamqulst,  114  Iowa,  122,  8ft  N.  W.  207,  holding  State  accepting 
land  certified  to  It  by  Interior  department  for  rallroail  purposes  cau- 
not  claim  same  to  be  swamp  land;  Warner  Stock  Co.  t.  Calderwood, 
36  Or.  232,  S9  Pac.  116,  holding  swamp  land  act  of  1860,  passed 
land  to  State  and  purchaser  tabing  State's  title  prevails  over  home- 
steader settling  In  1SS6;  Beale  r.  HIte,  35  Or.  1S2.  67  Pac.  324.  hold- 
ing occupancy  of  land  erroneously  supposed  to  be  goTernment  land. 
Intending  to  obtain  title  thereto,  does  not  constitute  adverse  pos- . 
session;  dissenting  opinion  In  Kean  v.  Calumet  Canal  Co.,  190  U.  S. 
491,  23  Sup.  Ct  664,  47  L.  1150.  majority  holding  patent  from  govern- 
ment  to  Indiana  of  whole  of  fractional  sections  referring  to  plat 
conveys  submerged  portions;  dissenting  opinion  In  Small  v.  Lntx, 
41  Or.  574,  577,  69  Pac.  82G,  majority  holding  determination  by  sec- 
retary of  Interior  that  lands  were  open  for  homestead  binds  trast<- 
feree  of  swamp  lands  from  State,  where  State's  grant  revoked.  See 
91  Am.  St  Rep.  909,  note. 

173  D.  S.  479-492,  43  L.  776,  ALLEN  t.  SOUTHER^I  PAC.  H,  R. 
CO. 

Act  March  3,  1891,  chap.  517,  did  not  reduce  time  for  writ  of  error 
to  State  courts,  p.  488. 

Approved  In  Eicelalor  Wooden  Pipe  Go.  v.  Paclllc  Bridge  Co., 
185  U.  S.  2S5,  46  L.  913,  22  Sup.  Ct  682.  holding  recital  In  order 
allowing  appeal  from  Circuit  Court  that  appeal  allowed  from  order 
dismissing  suit  for  want  of  Jurisdiction,  showed  Jurisdiction  in  Issue; 
Holt  V.  Indiana  Mfg.  Co..  176  U.  S.  70,  44  L.  378,  20  Sup.  Ct.  273. 
holding  Rev.  Stat.,  i  lOOS.  giving  two  years  for  appeal  not  repealed 
by  Judiciary  act,  March  3,  1891. 

173  U.  S.  492-500,  43  L.  779.  MEDBUHT  v.  UNITED  STATES. 

Court  of  Claims  adjudicates  right  to  excess  payment  for  railway 
laud  forfeited  for  noncon struct! on.  p.  498. 

Approved  in  Dooley  v.  United  States,  182  U.  S.  229,  45  L.  108O- 
21  Sup.  Ct  765,  holding  Circuit  Court  has  Jurisdiction  of  suit  to  re- 
cover duties  Illegally  exacted  under  protest,  <hi  goods  Imported  into 
New  Xork  from  Porto  Bico.. 
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OoTernment  not  obliged  to  repay  excess  price  paid  (or  tortelted 
railway  grant -land,  p.  600. 

Approved  in  United  States  t.  Edmonston,  181  D.  S.  602,  612,  45 
L.  973,  21  Bnp.  CL  719.  723,  holding  voluntary  payment  b;  mistake 
of  92.50  Instead  of  $1.26  per  acre  for  public  lands  gives  purchaser 
no  right  against  government  for  excess. 
173  U.  8.  501-C06,  43  L.  783.  BLYTHE  v.  HINCKLEY. 

No  appeal  lies  vrbere  Circuit  Court's  aiemlssal  did  not  involve 
Jnriadlctlon  aa  Federal  court,  p.  607. 

Approved  in  Blytbe  v.  Hinckley,  180  U.  S.  338,  SSS,  46  L.  661,  21 
Sup.  Ct  393,  reaffirming  rule;  Louisville  Trust  Co.  v.  Knott,  191  U. 
S.  235,  24  Sup.  Ct  123,  holding  question  of  authority  of  Federal 
court  to  administer  trust  after  suit  begun  in  State  court  of  con- 
curreut  Jurisdiction,  not  question  of  Jurisdiction  aa  Federal  court; 
Mexican  Cent  Ry.  Co.  v.  Eckman,  187  C.  S.  432,  23  Sup.  Ct  211;,  47 
L.  247,  holding  judlolary  act,  March  3,  iSdl,  for  certifying  Jurisdic- 
tional question,  only  refers  to  Clrcnlt  and  District  Courts  as  sucb 
and  does  not  bring  up  whole  case;  Illinois  C.  R.  R.  Co.  v.  Adams. 
180  U.  S.  35,  45  L.  412,  21  Sup.  Ct  253,  holding  objection  that  plain- 
tiff suing  to  enjoin  taxation  of  corporation  had  not  compiled  with 
equity  rule  94,  did  not  go  to  Jurisdiction  of  court;  Huntington  v. 
Laldley,  176  U.  S.  679,  680,  681,  44  L.  635,  637,  20  Sup.  Ct  530. 
holding  dismissal  by  Circuit  Court  of  suit  to  set  aside  deed  for 
want  of  Jurisdiction  not  Justified  on  ground  of  res  adjudlcata  or 
SUte  control:  Blythe  Co.  v.  Hinckley,  111  Fed.  637,  holding  bill  of 
review  in  Federal  court  must  be  filed  within  the  six  months  allowed 
for  appeal  to  Circuit  Court  of  Appeals;  dissenting  opinion  in  Giles 
V.  Harris,  189  D.  S.  489,  23  Sup.  Ct  647,  47  L.  913,  majority  holding 
certification  of  single  qoestlon  of  Jurisdiction  does  not  limit  Supreme 
Courf  B  Jurisdiction  to  coDslder  whole  case  where  State  Gonstitntlon 
alleged  tinconstltntional. 

DIstiDgulsbed   In  8L   Lonls   Cotton   Compress   Co.  v.   American 
Cotton  Co.,  126  Fed.  188,  199,  holding  Supreme  Court  has  jurisdic- 
tion to  directly  review  question  ot  service  of  summons  by  Clrcnlt 
Court 
173  D.  S.  609-627,  43  L.  786,  NICOL  v.  AMES. 

Presumption  Is  Id  favor  of  validity  of  congressional  act  claimed 
to  be  uncoUBtitUtlonal,  p.  615. 

Approved  In  Buttfieia  v.  Stranahan,  192  U.  S.  492,  24  Sup.  Ct  354, 
upholding  tea  Inspection  act  March  2,  1897,  prohibiting  Importation 
of  teas  below  government  standard. 

Tax  authorized  by  act  June  13,  1898,  upon  sale  of  realty  not  direct 
tax.  p.  619. 

Approved  In  Thomas  t.  United  States,  192  U.  S.  370,  24  Sup.  Ot 


IzcJbyCoOgIC 


113  D.  8.  528-G40        Not«c  on  V.  S.  Bei>ort&  1018 

S06.  reafflrmlng  role;  Spreckela  Bngar  Ref.  Co.  t.  UcClaln,  1D2  U. 
S.  412,  24  Sup.  Gt  3S0,  npboldlng  **  special  excise  tu "  on  sngar 
reflnlng  Imposed  br  rerenae  act,  June  13,  1888,  to  be  measiired  by 
gross  annual  receipts  befond  named  sum;  Falrbiink  t.  United  States, 
181  U.  8.  293,  «S  L.  867,  21  Sup.  Ct  ffi>2.  holding  stamp  tax  on  roielgn 
bills  of  lading  under  act  June  SO,  1898,  is  snbatantlallr  a  tax  on  ^t- 
porta  and  Invalid;  Knowltnn  y.  Moore,  ITS  U.  S.  82.  44  L.  880.  20 
Sap.  Ct  764,  holding  tax  on  tranamlaslon  of  legacies  and  dlstrlbutlTe 
■hares  of  personnltr  of  rereaue  act,  Jane,  1898,  not  direct  tax; 
United  States  t.  Tbbmas,  US  Fed.  209,  213,  npholdlttR  section  2S. 
war  revenue  act  18t>8,  requiring  revenue  stamps  upon  memoranda 
of  sales  of  railway  stock;  dlsseatlng  opinion  In  Fidelity  Mut.  Life 
Asan.  V.  Mcttler,  1S5  U.  8.  338,  46  L.  936,  22  8np.  Ct.  673,  majority 
upholding  Tex.  Itev.  Stat,  art.  3071.  requiring  insurance  companies 
delaying  payment  beyond  period  apeclfied  pay  12  per  cent,  damages 
and  counsel  fees. 

Sale  at  exchange  forma  proper  subject  for  claeslflcatlon.  p.  521. 

Approved  In  Kldd  v.  Alabama,  188  U.  S.  733,  23  Sup.  Ct  402.  47 
L.  672,  upholding  AKbama  Code  exempting  from  taxation  domestic 
railroads  and  other  roada  listing  aubstantlally  all  property  for  taxa- 
tion. 
173  D.  S.  528-MO,  43  L.  796,  GDTHBIB  NAT.  BANK  T.  GDTHRIK. 

Leglalature  Judges  whether  general  law  can  apply  to  anbject- 
matter  of  special  law,  p.  633. 

See  03  Am.  St  Rep.  107.  note. 

Distinguished  In  De  Hoy  v.  County  Comra.,  66  8.  C.  244,  44  S. 
B.  701,  holding  Invalid  South  Carolina  acta  fixing  aalary  for  Berkeley 
county  school  com  mission  erg;  State  v.  Hammond.  66  S.  C.  22.H, 
44  S.  B.  798.  holding  unconstitutional  Rev.  Stat.  |  127B.  as 
amended  by  act  February  19,  1900,  making  mlriemeanor  failure  to 
remove  dams  in  certain  counties;  Carolina  Grocery  Co.  v.  Burnet. 
61  S.  C.  211,  30  S.  E.  384,  holding  under  South  Carolina  Constitution 
providing  same  to  be  mandatory  question  whether  general  law  can 
be  applied  to  exclude  special  laws  la  Judicial 

Statute  creating  tribunal  to  decide  claims  against  municipality 
on  no n legal  obligations  Is  valid,  p.  S34. 

Approved  in  New  York,  etc..  Ins.  Co.  v.  Board  of  Comrs.,  106  Fed, 
130.  134.  upholding  Ohio  Hev.  Stat.,  I  2834c,  requiring  county  to 
meet  moral  obligation  of  bond  issue  under  invaUd  statute;  Earlc 
V.  Commonwealth,  180  Mass.  583,  63  N.  E.  10,  01  Am.  St  Rep. 
320.  npholding  doctor's  right  tinder  Masa.  Stat  1896,  chap.  4SS.  tu 
compeusatlon  for  loss  of  business  from  carrying  out  water  supply 
act;  Minneapolis  v.  Janney,  86  Minn.  121,  90  N.  W.  316,  npholding 
Minn.  Spec.  Laws  1S91,  as  authorizing  council  to  releaae  expo^tlou 
company  from  conditions  theretofore  imposed. 
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Dlsttngnlebed  In  New  York  Life  Ins.  Co.  t.  Board,  etc.,  90  Fed. 
855,  holding  93  Ohio  Laws,  p.  172,  sntborlzlng  county  commlsslonere 
to  TnlBll  moml  obligation  Incurred  by  Issue  of  bonds  under  Invalid 
statute,  prohibited  by  State  Constitution;  BaUey  t.  Raleigh.  130  N. 
C.  211,  41  8.  B.  281,  holding  city  baring  legislative  antborlty  to  regu- 
late sale  of  liquor  cannot  be  required  under  N,  0.  Laws  1001,  chap. 
327,  to  refund  license  mcmey. 

178  D.  8.  640-666,  43  L.  8C1.  THB  CHATTAHOOCHEE. 

Schooner  proceeding  at  Immoderate  speed  cannot  recover  tor  In- 
jury in  collision  In  fog,  pp.  M8,  649. 

Approved  In  The  Northern  Queen,  117  Fed.  911,  holding  moderate 
speed  required  by  28  Stat  648,  for  navigation  on  Great  I^akes,  Is  such 
speed  as  will  permit  stopping  after  sighting  vessel  at  anchor;  The 
Cberueklo,  92  Fed.  686,  holding  half  or  two-tblrd  full  speed  of  ten 
and  one-half  knots  required  In  fog,  one  and  one-half  knots  reduction 
being  Insufficient. 

Schooner's  recovery  limited  to  dICCerence  between  half  the  vessel's 
value  and  half  that  of  cargo,  p.  556. 

Approved  In  Knott  v.  Botany  Worsted  Mills,  179  U.  8.  75,  45  L 
94,  21  Sup,  Ct  32,  holding  Harter  act  1893,  prohibiting  contracts 
against  liability  for  negligence  In  loading  cargo,  applies  to  bUl  of 
lading  for  foreign  vessel  to  American  port;  The  Albert  Dumola, 
177  U.  8.  267,  44  L.  761,  20  Sup.  Ct  602,  holding  amount  awarded 
to  owner  of  vessel  lost  In  collision,  both  being  at  fault,  subject  to 
deduction  of  one-half  amount  payable  for  loss  of  passengers'  lives; 
The  George  W.  Boby,  111  Fed.  619,  620,  82J,  holding  Harter  act  does 
not  affect  priority  of  claim  of  Innocent  cargo-owners  over  vessel- 
owner  against  fund  for  payment  of  collision  damages;  The  New 
York,  108  Ked.  104,  holding  vessel  libeled  for  collision  taking  no 
steps  to  bring  In  libelant's  vessel  as  liable  not  entitled  to  recoupment 
on  Bubsequent  finding  of  Joint  negligence;  The  Livingstone.  104  Fed. 
025.  holding  charterer  of  vessel  sunk  in  collision  where  both  at 
fault  can  recover  but  one-half  of  loss  as  cargo-owner;  The  New 
fork,  104  Fed.  506,  holding  where  questioa  left  open  by  mandate 
of  Supreme  Ooiu't,  District  Court  may  consider  and  decide  question 
of  recoupment;  in  re  Lakelond  Transp.  Co.,  lOil  Fed.  329.  3:12,  hold- 
ing where  both  vessels  are  at  fault  In  collision  cargo-owner  has 
Buperlor  Hen  on  fund  available  for  reparation  where  cargo  sunk; 
The  Providence,  98  Fed.  137,  holding  owner  not  entitled  to  lucreased 
cost  of  repairs  of  parts  of  vessel  not  Injured  In  collision  but  found 
flefectlve  when  Injury  repaired. 

Distinguished  In  The  Union  Steamboat  Co.,  178  D.  8.  320,  44  L. 
10S5,  20  Sup.  Ct  905.  holding  qnestlone  of  recoupment  of  one-half 
dnmages  for  loss  of  cargo  awarded  one  vessel  Injored  In  colUstOD 
left  open  under  mandate  to  enforce  division  of  damages. 
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173  U.  8.  55D-5T2.  43  U  808.  COOPER  t.  NEWBLL. 

Judgment  of  Texas  State  court  not  domestic  Judgment  to  prenit 
collateral  attack  by  Federal  court,  p.  571. 

Approved  in  Cooper  v.  Newell,  94  Fed.  792,  reaffirming  mlc 
Union  &  Planters'  Bank  t.  Uemphla,  180  D.  S.  75,  23  Sup.  Ct  606, 
47  L.  715,  holding  State  Judgment  exempting  hank  from  toiea  K> 
adjndlcata  as  to  certain  years  onl;  has  no  greater  efTect  In  Fed^tl 
courts;  Clarke  v.  Clarke.  178  U.  S.  ISo,  44  L.  1033,  20  Sop.  Ct  876, 
holding  decision  of  courts  of  testatrix's  domicile  that  will  worked 
eo.ultablc  conversion  of  property  not  conclusive  !a  other  State  where 
property  situated;  Howard  v.  De  Cordova,  177  U.  &.  613,  44  L.  9ia 
20  Sup.  Ct  818.  819,  holding  Federal  court  may  take  Jurisdiction 
of  suit  to  set  aside  State  court  judgment  rendered  In  published 
service  Issued  on  forged  affidavit;  Thorman  v.  ITrame,  17B  D.  B.  356. 
44  L.  503,  20  Sup.  Ct  448,  holding  appointment  of  administrator  In 
State  of  decedent's  deatb  where  property  situated  cot  an  adjudica- 
tion that  deceased  was  domiciled  there;  McDowell  v.  McCormlet 
121  Fed.  68,  holding  court  restraining  defendant  from  dlspoBlng  of 
property  and  appointing  receiver  acquires  full  Jurisdiction  and 
record  of  proceedings  admissible  to  show  title;  Phelps  v.  Mutual 
.Reserve,  etc.,  Assn.,  112  Fed.  467,  holding  owner  of  property  wrong- 
fully  seized  by  receiver  may  recover  same  after  receiver  withdraw! 
from  one  having  same;  Calderhead  v.  Downing,  103  Fed.  30.  holding 
appearance  of  defendant  to  contest  validity  of  attachment  for 
Individual  liability  will  not  affect  right  as  partner  to  remove  suit 
against  Srm;  League  v.  Scott,  25  Tex.  Civ.  320,  61  S.  W.  522,  hold- 
ing Judgments  of  Federal  courts  not  domestic  Judgments  to  prertni 
showing  that  no  Jurisdiction  was  acquired  of  defendant's  person 
by  State  court;  International,  etc.,  R.  R.  v.  Barton,  24  Tex.  Civ. 
123,  S7  S.  W.  292,  holding  pendency  of  prior  suit  in  Federal  couri 
will  not  abate  suit  in  State  court  between  same  parties  for  tame 

173  D.  S.  573-681,  43  L,  814,  POPB  T.  LOUISVILLE.  ETC,  RT.  CO. 

Mere  order  of  Federal  court  In  chancery  appointing  receiver 
gives  no  right  of  removal,  p.  678, 

Approved  In  Marrs  v.  Felton,  ICffi  Fed.  776,  778,  holding  rigM  o' 
Federal  receiver  to  remove  suit  is  based  on  BnclUar;  nature  of  sn'I 
and  where  properly  Joined  as  defendant  cannot  sever  and  remove; 
Tompkins  v.  MacLeod,  06  Fed.  928,  holding  action  against  receiver 
appointed  by  Federal  court  per  ae  arises  under  Federal  law  and  In 
removable. 

Suit  by  receiver  appointed  by  Federal  court  is  ancillary,  becombv 
flnnl  with  principal  decree,  p.  578. 

Approved  In  Gableman  v.  Peoria,  etc.,  R.  R.  Co.,  179  D.  8.  W"- 
341.  45  L.  223,  :il  Sup.  Ct  173,  and  BalUmore,  etc..  Ry,  Co.  v.  Joj. 
93  Fed.  &S7,  both  reaffirming  rule;  Brookfleld  et  aL  v.  Hecker  et  aU 
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118  Fed.  M2,  boldlDg  court  appofntlog  ancillary  receivers  has 
JnrlsdictluD  of  suit  by  them  In  own  names  to  protect  trade-marks 
from  InfringeineDt;  Gableman  v.  Peoria,  etc.,  Ry.  Co.,  101  Fed.  ^ 
holding  action  against  receiver  for  personal  Injuries  from  negligent 
operation  of  road  not  removable  on  sole  ground  of  Federal  appoint- 

Dlstlngulsbed  In  Coltrane  r.  Templeton,  106  Fed.  378,  holding 
order  entered  on  Intervening  petition  of  stockholders  appointing 
resident  receiver  to  act  with  one  previously  appointed    not  final 

173  n.  S.  B82~C86,  43  L.  818,  GUARANTEE  CO.  T.  MECHANICS' 
SAVINGS  *  TRUST  CO. 

Circuit  Court  of  Appeals  cannot  review  Circuit  Court's  decree 
where  same  not  final  decree,  p.  585. 

Approved  In  Guarantee  Co.  of  North  America  v.  Mechanics',  etc., 
Co.,  100  Fed.  558,  holding  surety  on  cashier's  bond  conditioned  to 
niake  good  losses  through  embezzlement  or  like  acts  not  liable  for 
cashier's  overdrafts  not  used  by  him. 

173  U.  S.  6S7-C91,  43  L.  820,  DULUTH.  ETC.;  B.  B.  CO.  v.  BOT. 

Courts  will  protect  one  performing  preliminary  steps  from  sub- 
sequent patent  issued  by  mistake,  p.  590. 

Distinguished  in  St  Paul,  etc.,  Ry.  v.  Olson,  87  Minn.  122.  91 
N.  W.  Z9G,  9i  Am.  St  Rep.  697,  holding  where  homestead  entrymati 
litigates  claim  of  railway  company  for  eleven  years  latter  flnallr 
adjudged  entitled,  such  time  not  reckoned  against  plalntlH  as  ad- 
verse possess  ion. 

173  U.  S.  692-824,  43  L.  823,  HENDERSON  BRIDGE  CO.  T.  HEN- 
DERSON CITY. 

Kentucky  city  may  tax  portion  of  bridge  on  Kentucby  s'de  of 
Indiana  low- water  mark,  p.  613. 

Approved  In  Louisville,  etc..  Ferry  Co.  v,  Kentucky,  188  U.  S. 
393,  23  Sup.  Ct.  480,  47  L.  517,  holding  Kentucky  ferry  corporation 
deprived  of  property  without  due  process  by  State  tax  oa  Indiana 
franchise  for  ferry  from  Indiana  and  Kentucky  shore;  Keokuk  & 
Hamilton  Bridge  Co.  v.  Illinois,  175  U.  S.  632,  44  L.  202,  20  Sup. 
Ct  £08,  upboliling  State  tax  on  capital  stock  of  bridge  company 
owning  Interstate  bridge  but  transacting  no  Interstate  business 
over  It. 

State  taxation  to  violate  Fourteenth  Amendment  must  clearly 
encroach  upon  private  rights,  p.  016. 

Approved  In  San  Diego  Land  Co.  v.  National  City,  174  V.  8.  754, 
43  L.  1060.  19  Sup.  Ct.  810,  upholding  water  rates  Qxed  by  town 
council  of  National  City  under  authority  of  California  act  March 
7,  1881;  State  v.  Enrle,  66  S.  C.  202,  44  S.  K  784,  holding  railway 
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company  entitled  to  ahow  that  ordinance  requiring  keeping  of  Oag- 
man  and  Ilgbta  at  croaalnga  fa  nnreaaonable. 

Taxing  bridge  wltbin  city  Ihnlta  between  low-water  mark  on  botb 
aides  of  Oblo  Is  valid,  pp.  616,  617, 

Dlatlngulabed  In  Amd  v.  Union  Pac.  B.  B..Co.,  120  Fed.  OlS.  hold- 
ing eastern  half  of  Union  Pacific  railroad  bridge  across  Ulawnrl 
not  taxable  b^  city  of  Council  Bluffs  since  tt  receives  no  benefits 
from  Glt7. 

Kentuckj  waa  admitted  with  Imundarles  extending  to  low  water 
on  opposite  bank  of  Oblo,  p.  621. 

Approved  In  Wedding  r.  Meyler,  192  U.  8.  683.  24  Sup.  Ct  324, 
heading  Jurisdiction  acquired  b7  Indiana  court  by  service  of  process 
on  Indiana  side  of  Ohio  by  VlrglBla  comiwct  making  Kentucky 
jurisdiction  concurrent  only. 

Fact  that  bridge  below  low-water  mark  Is  used  in  Interstate  com- 
merce does  not  exempt,  p.  622. 

Approved  in  Diamond  Glue  Go.  v.  United  Statea  Glne  Co.,  1S7  U. 
8.  616,  23  Sup.  Ct  208,  47  L.  333,  holding  contract  whereby  foreign 
corporaUon  waa  to  superintend  operation  of  factory  and  sell  output 
brings  corporation  within  Wisconsin  law  requiring  filing  charts. 
1T3  U.  S.  624-636,  43  L.  835,  SECURITT  TRUST  CO.  T.  DODD. 
ETC.,  CO. 

Insolvent's  voluntary  assignment  of  prt^erty  Id  other  States  re- 
spected when  consistent  with  latters*  policy,  p.  628. 

Approved  In  Robinson,  etc.,  Co.  v.  Belt,  187  U.  8.  46,  28  Snp.  Ct. 
17,  47  L.  67,  upholding  under  Arkansas  decisions,  controlling  Id 
Indian  Territory,  assignment  for  benefit  of  creditors,  requiring  re- 
lease of  claims  as  condition  of  preference;  Zacher  v.  Fidelity,  etc., 
Co.,  106  Fed.  695,  503,  holding  binding  on  Federal  courts,  Kentucky 
decision  that  receiver  appointed  In  Connecticut  to  wind  up  Con- 
necticut corporation  cannot  recover  Kentucky  i»^perty  against  local 
attachment;  Bloomlngdale  v.  Well,  20  Wash.  624,  70  Pac.  99,  100, 
101,  holding  foreign  assignment  concerning  Washington  realty  ea- 
ables  assignee  to  quiet  title  thereto  against  attachment  of  foreign 
defendants,  creditors  of  assignor. 

Distinguished  In  Elldmsn  v.  Martinez,  184  TT.  S.  6S2,  46  L.  701,  22 
Sup.  Ct.  617,  holding  property  passing  under  wlU  of  nonresident 
alien  and  laws  of  Spain  not  subject  to  Inheritance  tax  of  war 
revenue  act  1808;  King  v.  Cross,  175  U.  8.  400.  407,  44  L.  213.  216, 
20  Snp.  Ct  132.  135,  upholding  garnishment  of  Rhode  Island  debtor 
of  MassacbuBetts  defendant  before  latter  had  been  deprived  of  control 
over  assets- by  Massachnsetts  Insolvent  law;  Happy  v.  Prlckett,  24 
Wash.  29G,  64  Pac.  630.  holding  assignees  In  another  State  though 
not  entitled  to  hold  property  In  State  where  situated  against  real- 
dent  creditors  may  Intervene  to  test  creditor's  claim. 
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Statutory  aaalcnmenta  operate  uiwd  property  in  Jurladlctlwi  only, 
p.  62g. 

Approved  In  Huntingpton  y.  Chesapeake,  etc.,  By.  Co.,  98  Fed.  461, 
tiolding  conreyance  to  receiver  appointed  In  Buft  to  wind  op  corpo- 
ration la  Btatntory  asalgnment  operating  only  on  property  witbin 
State;  Zacber  et  al.  r.  Fidelity  Truat,  etc.,  Co.,  109  Ey.  450,  SO 
S.  W.  490,  holding  CMinectlcnt  statutory  assignment  does  not  enable 
aaaignee  to  obtain  fund  In  Kentucky  attached  by  Kentucky  cred- 
itor; Segnlts  T.  Garden  City,  etc.,  Co..  107  Wis.  175,  63  N.  W.  328, 
holding  statutory  asslgnroent  oF  foreign  cnrporatlon  operating  In 
Wlsconsis  did  not  pass  property  deposited  with  banking  company 
In  IlllDoU.    See  94  Am.  St  Rep.  GSe,  note. 

173  V.  8.  636-662,  43  L.  840,  CITIZENS'  SAV.  BANK  V.  OWBNS- 
BOBO. 

Hewitt  act  created  no  Irrevocable  contract  protecting  bank  from 
otber  tazatlMi,  p.  654. 

Approved  in  Lo.ulsvllle  v.  Bank  of  Louisville,  174  D.  8.  443,  444. 
43  li.  1040,  19  Snp.  Ct  754;  Third  Nat  Bank  of  Lonlsvtlle  v.  Stone, 

174  C.  S.  432,  43  L.  1086,  19  Sup.  Ct.  760;  Fidelity  Trust  Co.  v.  Lonla- 
Tllle.  174  U.  S.  431,  43  L.  1035,  19  Sup.  Ct  876:  Stone  v.  Farmers- 
Bank  of  Kentucky,  174  V.  S.  412,  43  I*  1028,  19  Sup.  Ct  880; 
Oweneboro  Nat  Bank  t.  Owensboro,  173  U.  S.  666,  43  L.  851,  10 
Bupi  Ct  538;  Farmers  &  Traders'  Bank  of  Owenaboro  v.  Owens- 
boro, 173  U.  S.  664.  43  L.  850.  19  Sup.  Ct  8T5;  Deposit  Bank  of 
Owenaboro  t.  Owenaboro,  173  D.  S.  662,  43  L.  850,  10  Sup.  Ct  875. 
all  reaffirming  rule;  Deposit  Bank  v.  Frankfort,  101  U.  S.  508,  510, 
24  Sup.  Ct.  157,  holdtng  final  decree  of  Federal  court,  based  on 
State  decision,  holding  Hewitt  act  binding  contract  ree  adjudlcatn 
In  State  court  while  In  force  though  State  holding  reversed;  Wis- 
consin &  M.  By.  Co.  V.  Powers,  101  U.  S.  387,  24  Sup.  Ct.  109,  hold- 
ing Ulchlgan  act  1893,  exempttng  certain  roada  to  be  built  north 
of  44th  parallel  for  ten  years,  creates  no  contract  of  exemption; 
North  Cent  B.  B.  Co.  v.  Maryland,  187  D.  S.  207,  23  Sup.  Ct  66, 
47  L.  172,  holding  statute  flxlng  tax  rate  on  gross  receipts  of  rail- 
road In  settlement  of  pending  controversy  as  to  charter  exemption 
part  of  charter  and  subject  to  amendment;  Stone  t.  Bank  of  Com- 
merce, 174  U.  S.  410.  426,  43  L.  1081,  1033,  19  Sup.  Ct  748,  holding 
bank  accepting  Hewitt  act  and  paying  taxes  spe':lfled  therein  not 
thereby  exempt  from  taxation  provided  by  subsetiuent  legislation; 
First  Nat.  Bank  v.  City  of  Covington,  103  Fed.  530,  holding  Invalid, 
under  Hewitt  act  Ky.  Stat.,  |  4077,  for  taxation  of  franchises  of 
all  CMporations,  as  applied  to  national  banks. 

Distinguished  In  Steams  t.  Ulunesota,  179  U.  S.  259,  45  L.  180. 
21  Sup.  Ct.  87,  holding  Invalid  Minnesota  taw,  under  reserved 
power  In  Constitution,  withdrawing  exemption  of  railway  and  re- 
quiring payment  ot  portion  of  grofls  earnings;  Clarksburg,  etc..  Co. 
T.  Clarksburg,  47  W.  Va,  748,  36  8.  B.  997.  holding  TOld  franchise 


IzcJbyCoOgIC 


173  U.  a.  662-699        Notea  on  U.  8.  Beports.  lOZZ 

graoted  to  electiic-Usht  companr  glTing  ezcluBlve  uee  of  streets  for 
twenty  yean. 

173  n.  S.  662,  663.    Not  cited. 

173    D.    8.    664-684,    43    L.    850,    OWENSBOBO    NAT.    BANE   T. 
0WBN8B0Bb. 

Sectton  5129,  Berlsed  Statutes,  limits  taxatloD  to  sliareB  on  stock 
and  OR  real  estate,  p.  669. 

Approved  In  First  Nat  Bank  of  LouIstIIIb  v.  IiOnlBvlUe.  IT4 
D.  S,  439,  43  L.  1038,  IB  Sup.  Ct  876,  reversinff  decree  regarding  tai 
oo  francbiae  equivalent  to  tax  on  sliares  of  stock:  Third  Nat  Bank 
ot  LouiavlUe  v.  Stone,  174  D.  S.  434,  43  L.  1036,  19  Sup.  Ct  760, 
holding  Illegal  taxes  levied  on  franchises  and  property  of  bant 
and  not  on  shares  In  names  of  shareholders;  Nevada  Nat.  Bank  v. 
Dodge,  119  Fed.  60,  holding  section  5219  against  State  tax  discrimi- 
nation against  national  bank  shares  does  not  apply  to  local  banks: 
First  Nat  Bank  t.  City  of  Covington.  103  Fed.  526.  629,  holding 
Invalid  nnder  Bev.  Stat.  !  5219,  Kentucky  act  1900,  imposing  tax 
on  national  bank  stock  and  providing  for  collection  of  back  fran- 
chise taxes;  McEenna  v.  Helnlen.  129  Cal.  97,  98,  61  Pac.  7T9,  hold- 
ing Told  under  Bev.  Stat.,  i  5219,  tax  on  personal  property  ot 
national  bank;  Illinois  Nat  Bank  v.  KinseUa,  201  111.  37,  43,  44,  66 
N.  E.  339,  341,  342,  holding  Illinois  laws  taxing  shares  of  bank 
stock  In  hands  of  holders  and  realty  of  bank  not  being  double 
taxaOon;  Scobee,  Sheriff  v.  Bean,  etc.;  Same  v.  Scott,  etc..  IDS 
Ky.  531,  59  S.  W.  861,  holding  under  Ky.  Stat.,  i  4020  et  seq..  shares 
of  national  banks  taxable  to  holders  same  as  personalty:  Jenkins 
T.  Neff,  ia3  N.  T.  330.  57  N.  E,  411,  holding  trust  Companies  though 
empowered  to  exercise  powers  of  bankers  not  In  competition  with 
national  banks  within  Bev.  Stat,  |  5219:  Cleveland  Trust  Ca  i- 
Lander.  62  Ohio  St  273.  275.  280.  66  N.  E.  1038.  1039,  1040,  up- 
holding Ohio  taxation  of  shares  of  bank  at  full  money  value  with- 
out deducting  bonds. 

Distinguished  in  Mechanics'  Nat.  Bank  v.  Baker,  Recr.,  65  N.  J.  U 
117.  40  Atl.  5S7,  holding  New  Jersey  tax  on  shares  in  national  bank 
held  by  nonresidents  Is  tax  on  shares  though  assessed  to  banks  and 
payable  from  dividends  on  stock, 

173  U.   S.   684-809,  43  L.  858,   LAKE   SHORE,   ETC.,   RT.   CO.  v. 
SMITH. 

Michigan  act  1801.  No.  90.  requiring  sale  on  prescribed  conditions 
of  1,000-mile  tickets,  invalid,  p.  698. 

Approved  In  Jack  v.  Williams,  113  Fed.  828,  holding  owner  of 
railroad  which  will  not  pay  operating  expenses  cannot  be  made  to 
repair  and  run  same;  Ahern  v.  Newton  &  B.  St  By.  Co.,  105  Fed. 
703,  refusing  preliminary  Injunction  to  restrain  enforcement  of 
.  statute   fixing   fores,   though    statute   aE^atectly   unconstitutional. 
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where  no  tireparable  damage  ahown;  Berealielni  t.  Arnd,  11.7  Iowa, 
S7,  90  N.  W.  507,  upboldinK  aectlon  1374,  allowlDK  suit  by  treaanrer 
for  back  taxes  on  omitted  property,  fees  going  to  county;  Iowa  v.  O. 
&  C.  B.  ny.  Co.,  113  Iowa,  35,  84  N.  W.  985,  holdlnfi  Invalid  Council 
BlufTs  ordinance  permlttinK  taterstate  street  railway  to  make  dis- 
criminative rates  in  fsTor  of  residents  of  city;  Batlway  Co.  v.  Camp- 
bell, 61  Kan.  446.  78  Am.  St  Rep.  333,  58  Pac.  1064.  holding  un- 
constitutional Kan.  Laws  1897,  chap.  167,  requiring  railroad  to 
rumish  free  transportation  to  shippers  of  stock;  Beardsley  t.  New 
York,  etc..  R.  R..  1G2  N.  T.  233,  234,  S6  N.  B.  488,  488.  holding 
uncoQBtltntional  N.  Y.  Laws  1896,  chap.  1027,  requiring  roads  in 
State  to  Issue  1,000-mlIe  mileage  tickets;  dissenting  opinion  lu 
LoulsTlUe.  etc.,  R.  R.  v.  Commonwealth  (Ky.).  51  S.  W.  1013.  ma- 
jority holding,  under  Ky.  Const.  |  218.  prohibiting  greater  charge 
for  shorter  haul  than  for  longer,  including  same,  not  avoided  by 
competition  at  distant  point;  dissenting  opinion  In  Minor  v.  Erie 
K.  R.  Co.,  171  N.  T.  574.  64  N.  B.  457.  majority  upholding  New  York 
mileage  ticket  act  1S85,  chap.  1027,  as  to  successor  In  interest  ot 
road  existing  when  act  passed.    See  notes,  90  Am.  St  Rep.  242.  248. 

Distinguished  in  LouisVllle  &  N.  R.  R.  Co.  t.  Kentucky.  183 
U.  S,  511,  46  L.  303,  29  Sup.  Ct  99,  upholding  Ky.  Const.  |  218.  and 
St.its.  1894,  ^  820,  prohibiting  unpermitted  greater  charge  for  shorter 
than  for  longer  haul;  Wisconsin,  etc.,  B.  B.  Co.  v.  Jacobson,  179 
U.  S.  297.  301,  45  L.  199,  21  Sup,  Ct.  119,  upholding  Minn.  Gen. 
Laws  1895,  chap.  91,  requiring  railrondH  to  furnish  track  connec- 
tions at  intersections;  Matthews  v.  Board  of  Corp.  Comra.,  106  Fed. 
S.  11.  upholding  action  of  North  Carolina  railroad  commission  in 
fixing  rates  for  carrying  fertilizers  where  company  made  fair  net 
proflt,  affirming  Matthews  v.  Board  of  Corp.  Comrs,,  97  Fed,  402. 
holding  North  Carolina  act  1899,  creating  railway  commission  em- 
powered to  fls  rates,  repealed  pro  tanto  charters  permitting  railroads 
to  fix  rates;  Railroad  Comrs.  t.  Grand  Rapids,  etc.,  Ry.  Co.,  130 
Mich.  251,  89  N.  W.  967.  holding  reorganizing  company  under  Mich. 
Laws  1897.  t  6224.  on  foreclosure  Of  mortgage,  subject  to  law  fls- 
iDg  rates  though  old  company  exempt;  Minor  v.  Erie  B.  R.  171 
N.  Y.  5C8,  64  N.  E.  455.  upholding  New  York  mileage  ticket  act  imr,. 
chap.  1027.  as  to  successor  In  Interest  of  road  existing  at  time  of 
passage;  Purdy  v.  Erie  R.  R.,  H!2  N.  Y.  48.  56  N.  E.  509,  upholding 
X.  Y.  Laws  1890.  chap.  8^5,  requiring  railroads  operating  within 
State  to  issue  1.000-mile  tickets. 

Legislature  may  regulate  carrier's  rates  where  reaaonably  neces- 
sary for  public  protection,   p.   699. 

Approved  In  State  v.  Jacksonville  Term.  Co.,  41  Fla.  408.  413.  27 
So.  235,  236.  upholding  railroad  commission's  regulation  requiring 
terminal  company  to  admit  certain  rood  on  Just  compensation. 
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174  D.  8.  1-46,  48  L.  873.  CAPITAL  TBACTION  CO.  t.  HOP. 

Ctm^tttiitloDal  prorlBlon  for  Jury  trial  applies  to  District  ot 
Columbia,  p.  S. 

Approved  in  Downee  v.  Bldwell,,  1S2  U.  S.  293.  361.  4S  L.  1109, 
1135,  21  Snp.  Ct  789,  816,  npluridlDg  Foraker  act  1900,  temporarily 
providing  cfvU  government  for  Porto  Rico  and  Imposing  dntlea  on 
Imports  Into  United  States. 

Decision  on  Jury  trial  re-examined  only  by  new  trial  or  on  error 
by  appellate  court,  p.  IS, 

Approved  In  Rlcbmond  v.  Henderson.  48  W.  Ta.  401,  87  8.  E.  659. 
holding  appeal  Ilea  from  Judgmcoit  of  Justice  on  trial  with  or 
witbout  Jury,  bence  no  certlorarL 

]>lBUnEulsbed  In  Maxwell  v.  Dow,  176  U.  8.  Sft8,  44  L.  608,  20 
Sup.  Ct  4S5,  upboldlDg  Utab  Jury  of  elgbt  men. 

"  Trial  by  Jury "  means  trial  by  twelve  men  In  presence  and 
under  direction  ot  Jnuge,  p.  13. 

Approved  In  Archer  v.  Board,  etc.,  128  Fed.  12S,  boldi&g  six  mtai 
iippointed  by  sheriff  under  Ark.  Acts  1883,  to  assess  value  of 
L-uudsmned  property,  not  a  valid  Jnry;  Hodges  v.  Kimball,  104  Fed. 
750.  holding  court  considers  evidence  before  submlseion  to  Jury  and 
If  Insufficient  to  sustain  verdict  for  plaintiff  directs  verdict  for 
defendant;  Howe  v.  Raymond,  74  Conn.  72.  49  Atl.  859,  holding 
verdict  for  plalnUtf  buying  and  using  to  obtain  credit  note  for  stock 
In  company  never  formed,  wbere  seven  to  one  swore  be  knew  faots, 
properly  set  aside;  Home  t.  Rogers,  110  6a.  371.  3S  S.  "B.  719,  hold- 
ing brief  absence  of  Judge  during  progress  of  trial,  where  evidence 
JuatlQed  verdict,  not  cause  for  reversal;  State  v.  Meauii.  9K  Me- 
:iK>.  no  Atl.  31,  sustaining  action  of  Justice  In  commenting  npon 
testimony  to  aid  Jury;  Richmond  v.  Henderson,  48  W.  Ya.  39S,  37 
S.  E.  GG7.  holding  appeal  Ilea  from  Judgment  of  Justice  In  trial  wltb 
or  without  Jury,  and  certiorari  does  not  lie;  Lovmgs  r.  N.  ic  W. 
Ry.,  47  W.  Va.  586.  688,  35  S.  E.  964,  holding  nnconsUtntlonal 
W.  Vo.  Code,  chap.  50,  1  169,  authorizing  Jury  of  alx. 

Justice  court  triol  in  Dlatrlct  of  Columbia,  with  Jury,  not  con- 
stitutional Jury  trial,  pp.  17,  18. 

Approve*!  In  Ogden  v.  Madison,  ill  Wis.  430,  87  N.  W.  573,  holding 
no  right  to  trial  by  Jury  in  action  under  city  ordinance,  for  keeping 
brotbul,  although  same  act  offense  against  State  law. 
[1024] 
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DlBtliignl«taed  In  Rlcbmond  v.  Henderson,  48  W.  Ta.  405,  37  8.  E. 
SBO,  holding  appeal  lies  from  Judgment  of  Justice  wltb  or  wltliont 
Jury  trial,  hence  no  certiorari. 

Wbere  verdict  exceeds  t20  either  party  may  appeal  from  Justice 
decision  for  District  of  Columbia,  p.  SO. 

Ai^roved  In  Dennee  v.  Cromer,  114  Fed.  624,  holding  appeal  lies 
from  maror  In  Indian  Terfltory,  they  being  given  same  power  by 
30  Stat.  409,  as  Justice  of  peace  from  whom  appeal  lies;  Richmond 
r.  Henderson,  48  W.  Vo.  403.  37  8.  E.  659,  holding  appeal  lies  from 
judgment  of  justice  on  trial  with  or  without  Jury,  hence  no 
certiorari. 
174  U.  S.  47-64,  43  L.  800.  KIRB?  v.  UNITED  STATES. 

Act  making  conviction  of  persons  stealing  postage  stamps  con- 
clusive of  fact  against  one  receiving  Invalid,  p.  GT. 

Approved  In  dissenting  opinion  In  Dent  v.  State,  43  Tex.  Cr. 
160.  161^  6Q  S.  W.  830,  640,  majority  holding  Judgment  convicting 
murderer  admissible  noder  Tex.  Penal  Code,  arts.  88,  00.  against 
accessory  to  show  conviction  of  principal. 
'  DistlDgulshed  In  Dent  v.  State,  43  Tex.  Cr.  141,  1S2.  161,  IG:^. 
GB  S.  W.  628,  620,  633,  GSQ,  holdlDg  under  Tex.  Penal  Code,  arts.  88. 
00,  Judgment  convicting  one  of  murder  admissible  In  evidence 
against  accessory  to  show  convlcdon  of  principal. 

Indictment  need  not  show  from  whom  accused  received  stamps 
alleged  to  have  been  stolen,  p.  62. 

Approved  in  In  re  Bellsh,  116  Fed.  72,  74,  75,  76,  holding  eutH- 
clent  averment  In  petition  In  Involuntary  bankruptcy,  that  defend- 
ant received  certain  sum  which  he  has  since  concealed  with  Inteat 
to  delay  creditors;  BImon  v.  State,  158  Ind.  67,  62  N.  EL  626,  holding 
under  Ind.  Stat.  1001,  receiving  stolen  goods  knowingly.  Is  8ul>- 
■tantlal  ofTense  and  name  of  thief  immaterial. 

174  U.  S.  64-69,  43  L.  897,  COSGROVE  v.  WINKBY. 

Offender  extradited  for  larceny  cannot  be  tried  for  obstructing 
marshal  in  execnting  writ.  p.  60. 

Approved  In  Cohn  v.  Jones,  100  Fed.  642,  holding  Federal  court 
may  release  on  writ  of  habeas  corpus  person  confined  by  State 
court  without  Jurisdiction  because  of  Federal  law  or  treaty. 

174  U.  S.  70-82.  43  L.  890,  AMERICAN  REFRIGERATOR,  ETC., 
CO.  V.  HALL. 
State's  taxation  of  cars  of  foreign  corporation,  tiased  on  average 
number  employed.  Is  valid,  p.  82. 

Approved  In  Union  Refrigerator  Transit  Co.  v.  Lynch,  177  U.  8. 
102,  44  L.  710.  20  Sup.  Ct  632.  upholding  Texas  tax  on  average  num- 
ber of  refrigerator  cars  on  Texas  roads  but  belonging  to  foreign 
Vol    III  — 65 
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corpontlons;  Amerlcfin  Refrigerator  T.  Co.  ▼.  Adams,  28  Cdo.  W, 
63  Pac.  412,  nplioldlng  Colo.  SeBS.  Laws  1897,  cbap.  70,  tor 
assessing  cars  based  on  number  required  for  mileage  of  roads; 
Racine  Iron  Co.  t.  McCommons,  Ul  Ga.  M7,  36  S.  K  870,  npboldlog 
Georgia  tax  on  soUcltlng  agents  receiving  goods  In  bnlk  from  doD' 
resident  principals,  breaking  bulk,  and  filling  executorr  coDtracU; 
State  T.  Canada  CatUe  Car  Co.,  35  Minn.  460,  88  N.  W.  67,  npbold- 
lug,  under  Interstate  commerce  clause,  Minn.  Laws  18&T,  cha|t.  100, 
taxing  frelght-Une  and  equipment  companies. 

Dlstingulsbed  In  People  v.  Knlgbt,  ITl  N.  T.  355,  64  N.  E.  1S2; 
bolding  taxable  under  State  laws  Independent  cab  service  main- 
tained by  Interstate  carrier  at  terminal. 
174  tr.  S.  82-90,  43  L.  9CM,  HOLMES  t.  HURST. 

Serial  pubtlcations  In  magazine  Is  publication  wltbla  act  1831 
and  vitiates  subsequent  copyright  of  book,  p.  88. 

Approved  In  Mifflin  v.  R.  H.  Wblte  Co.,  190  IT.  S.  261,  23  Snp.  a 
770,  47  L.  1M2,  holding  cgpjrigbt  protection  by  entry  In  pnbllabers' 
names  lost  by  subsequent  publication  !n  author's  own  name;  Fraser 
V.  Yack,  116  Fed.  288,  holding  contract  for  exclusive  use  of  advance 
sheets  of  English  novel,  made  before  American  International  cop:;- 
rlght  law,  gave  no  copyright  rights  to  numbers  appearing  prerloaBly 
in  magazine;  Mifflin  v.  Dutton,  lOT  Fed.  709.  TIO,  bolding  parts  ol 
Mrs.  Stowe's  "  Minister's  Wooing,"  appearing  In  magazines  prior  to 
application  for  copyright,  became  public  property. 
174  U.  S.  91-96.    Not  cited. 

174  U.  8.  9ft-125.  43  L.  909.  ATCHISON,  ETC.,  R.  B.  CO.  t. 
MATTHEWS. 

Kansas  act  ISSa.  awarding  reasonable  attorneys'  lees  onder  dam- 
ages against  railway  for  fire,  is  valid,  p.  90. 

Approved  In  Minneapolis,  etc.,  It.  R.  Co.  v.  Qano,  190  U.  8.  5S7. 
23  Sup.  Ct  S54,  47  L.  1183.  reaffirming  rule;  Kldd  v.  Alabama.  ISS 
U.  8.  733.  23  Sup.  Ct.  402,  47  L.  672,  upholding  Ala.  Code  1896, 
i  3911,  cl.  14,  exempting  from  taxation  stock  of  domestic*  roads  and 
others  that  list  substantially  all  their  property  for  taxation;  Fldelitf 
Mut  Life  Assn.  v.  Mettler.  185  V.  8.  826,  46  L.  933,  22  Sup.  Ct  669, 
upholding  Tex.  Rev.  Btat,  arL  3071,  making  Insurance  companies 
delaying  payment  liable  for  12  per  cent  damages  and  reasonable 
attorney's  fees;  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  8.  566,  46 
L.  693,  22  Sup.  Ct.  442,  holding  unconsUtutlonal  Illinois  trust  act 
June  20,  1806.  preveating  recovery  by  trust  of  prlou  of  goods  sold, 
exempting  production  of  agricultural  products;  Knoxvllle  Iron  Co.  v. 
Harbison,  183  U.  8.  22,  46  L.  61,  22  Sup.  Ct.  4.  upholding  Tennessee 
act  March  17.  1889,  requiring  redemption  of  store  orders  and  scrip 
by  all  employees  paying  laborers  therewith;  Clark  t.  Kanaas  City. 
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176  U.  S.  119,  120,  44  L.  397,  20  Snp.  Ct  286,  npboldlng  Kansaa 
Bt&tute  autti(»lzliig  IncorporatloD  of  cities  of  30,000  of  l&Dd  ad- 
joining same,  excluding  therefrom  agrlcnitaral  lands;  Tullla  t. 
Lake  Brie  &  Western  R.  B.,  17B  U.  S.  3S3,  44  L..  1%,  20  Snp.  Ct 
Q7,  npboldlng  Indiana  etatnte  making  railroad  companies  liable 
to  servants  Injured  by  negligence  ot  fellow  Bervaut;  Hartford  F. 
Ins.  Co.  T.  Chicago,  etc..  K.  B.  Co.,  176  U.  S.  101,  44  L.  89,  20  Sup. 
Gt.  37,  npboldlug  stipulation  In  lease  of  land  on  railway  right  of 
war  for  etwage  warehouse,  exempting  railroad  from  liability  for 
loss  by  Are,  tbougb  caused  by  negllgetice:  Mexican  Nat  R.  R.  Co. 
V.  Jackson,  118  Fed.  6S2.  upholding  Tex.  Lawa  1897,  p.  14,  deflnlng 
liability  of  railroad  operators  for  Injuries  of  employees  and  pro- 
blbldng  contracts  limiting  liability;  Niagara  Fire  Ins.  Co.  t.  Cornell, 
110  Fed.  821.  holding  unconstitutional  Nebr.  Laws  1897.  cbap.  79, 
defining  trnats  declaring  same  Illegal,  prohibiting  combinations  to 
control  price,  production,  or  competition,  and  providing  penalties 
for  Tlolatlon;  Fidelity  &  Casualty  Co.  t.  Freeman,  109  Fed.  866, 
npboldlng  Tenn.  Acts  1805,  cbap.  160,  |  22,  requiring  intent  to 
deceive  to  make  misrepresentation  in  negotiation  of  Insurance  con- 
tract material;  Clark  t.  Russell,  97  Fed.  904,  upholding  Nebr. 
Stat,  cbap.  72,  )  8,  making  railroads  liable  for  all  damages  upon 
passenger  not  occasioned  by  latter's  negligence  or  violation  of  known 
rule;  Skinner  v.  Garnett  Gold  MIn.  Co.,  96  Fed.  745,  upholding  Cal. 
Stat  1697,  p.  231.  requiring  all  corporations  operating  within  State 
to  pay  employees  once  a  month,  making  unpaid  wages  preferred 
lien;  Phenlx  Ins.  Co.  v.  Hart^  112  Ga.  788,  38  S.  BL  88,  holding 
nnconstltutlonal  Civ.  Code,  i  2140,  allowing  recovery  of  damages 
and  attorneys'  fees  against  Insurance  companies  delaying  over  sixty 
days  In  paying  losses;  International,  etc.,  Co.  v.  Welsslnger,  leO 
Ind.  855,  es  N.  R.  524,  upholding  Acts  1899,  p.  193,  requiring  em- 
ployer to  pay  full  wages  weekly  and  prohibiting  assignment  of  ' 
wages  not  yet  due;  Gano  v.  Minneapolis  &  St.  L.  R.  R.  Co.,  114  Iowa, 
Tie.  ST  N.  W.  715.  89  Am.  St.  Rep.  396.  upholding  Code.  |  2007,  re- 
quiring railroads  exercising  right  of  eminent  domain  to  pay  land- 
owner reasonable  attorneys'  fees;  Railway  Co.  v.  Slmonson,  64  Kan. 
810,  91  Am.  St  Rep.  264,  68  Pac.  666,  upholding  provision  of  chap- 
ter 100,  Laws  1893,  allowing  attorneys'  fees  on  successful  prosecu- 
tion of  suit  nnder  such  statute;  State  v.  Broadbelt  89  Md.  681,  73 
Am.  St  Bep.  7,  43  AO.  774.  upholding  act  1898,  cbap.  306,  ||  19,  20. 
requiring  Inspection  of  and  authorizing  sanitary  regulations  for 
dairies  which  furnish  milk  to  "  citlea.  towns,  or  villages;"  Callahan 
V.  St  Louis,  etc.,  Ry.  Co.,  170  Mo.  494,  Tl-S.  W.  214,  94  Am.  St. 
Rep.  760,  upholding  Rev.  Stat.  18PQ.  %  2873,  making  railroad  com- 
panies liable  for  all  damage  sustained  by  servant  while  engaged  In 
operating  work  from  negligence  of  other  servants;  Far.  &  Mer.  Ins. 
Col  t.  Dobney,  62  Nebr.  221,  86  N.  W,  1073,  npbolding  Comp.  Stat. 
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1880,  chap.  43,  |  49,  lacludlng  reasonsble  attorneys'  feea  as  costs  la 
Judgment  against  iQSuriince  company;  Lancasblre  Ins.  Co.  t.  Both, 
60  Nebr.  123,  82  N.  W.  314,  upholding  Comp.  Stat  1889,  chap.  43, 
I  4S,  Including  attorneys'  feea  aa  coats  In  action  against  Insurancs 
company  on  policy  on  real  estate:  The  Ten-Hour  Law  foe  Street 
By.  Corporations,  24  R.  I.  606,  611,  616,  G4  AtL  603,  60C>,  608.  upbold- 
IDK  Pub.  Laws,  cbiq>.  1004,  llmldng  hours  of  labor  In  certain  street 
railway  labor  to  ten  hours  a  day;  New  York  Life  Ina.  Co.  r.  Orlop|>, 
25  Tex.  Cly.  292,  61  E.  W.  341,  upholding  Rer.  BUt  1895,  art  3071, 
aubjectrng  life  Insurance  companies  to  12  per  cent  damages  sad 
attorneys'  fees  for  delay  In  paying  loss. 

Dlstlngnlshed  In  WllUamson  t.  LlTerpool.  etc.,  Ins.  Co.,  105  Fed. 
36,  37.  holding  unconstitutional  Mo.  Rev.  Stat  189U,  |  8012,  allow- 
ing ten  per  cent,  damages  and  attorneys'  fees  for  vexatious  refusal 
to  pay  loss;  In  re  Day,  181  III.  110,  holding  unconBtltutioaal  act 
February  21,  1890,  requiring  Supreme  Court  to  admit  as  attomefs 
students  who  began  study  before  certain  dste  and  to  refu.% 
others;  Lnman  t.  Hltchlns  Bros.  Co.,  90  Md.  27,  44  Atl.  1<M,  hold- 
ing Invalid  Acta  Gen.  Assem.  1S88,  chap.  403,  prohibiting  railroad 
and  mining  corporations,  and  officers  and  agents  from  hsrlug 
Interest  In  merchandise  store  within  certain  county;  Thompson  v. 
Traders'  Ins.  Co.,  169  Mo.  30.  68  S.  W.  893,  holding  Rev.  SUt  IStJD, 
I  6927,  allowing  damages  for  vesatlous  delay  in  payment  of  Ian 
Inapplicable  tn  suit  In   Uissourl   by  Ksnsas  citizens  on  Kansia 


174  U.  8.  125-149.  43  L.  920.  ADTEN  v.  UNITED  STATES  NAT. 
BANK. 

Action  against  receiver  of  national  bank  Is  one  arising  under 
law's  ot  United  States,  pp.  140,  141. 

Approved  In  Weeks  v.  International  Trust  Co.,  125  Fed.  3T3,  hold- 
Ing  action  against  national  bank  receiver  within  Circuit  Court's 
Jurisdiction  regardless  of  citizenship;  McCartney  v.  Earte,  115  Fed. 
463.  holding  suit  by  receiver  to  enforce  liability  due  bank  wltblo 
jurisdiction  of  Circuit  Court  regardless  of  citizenship;  Hatcbla- 
son  V.  Le  Roy,  113  Fed.  204,  holding  pledgor  of  certificate  giving 
due  notice,  whose  pledgee  wrongfully  repledged  to  bank  whicii 
sold  same  turning  over  proceeds,  entitled  to  same  on  payment  of 
debt;  Hanover  Nat  Bank  v.  First  Nat.  Bank,  109  Fed.  424.  holding 
national  bank  president  having  actual  raanagement  of  bank  (4>«i'- 
atlons  has  authority  to  procure  discount  of  Its  paper;  Gnarsntee 
Co.  of  North  Dakota  v.  Haaway,  104  Fed.  871,  boldlug  action 
against  receiver  of  aharfebolder  of  national  bank,  chosen  under  act 
June,  18T6,  and  amendments.  Is  suit  under  laws  of  United  States; 
Schofleld  V.  State  Nat  Bank,  97  Fed.  288.  upholding  contract  of 
national  bank  to  assume  liabilities  of  another  In  consideration  of 
oOlce  fnrnlture,  lease,  cash,  and  cash  assets. 
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Borrowing  by  baak  canaot  be  safd  to  be  lllegltlm&te  ftnd  oa%  ot 
course  of  bnslnens,  p.  143. 

ApproTed  In  Aldrlcb  v.  Chemical  Nat.  Bank,  176  U.  8.  627,  44 
L.  614,  20  Snp.  Ct  EM)2,  boldlng  natJoaal  bank  liable  for  loan  ob- 
tained by  vice-president  and  used  In  bank's  bnalaess  tbough  It  was 
powerless  to  obtain  sncb  loan. 

National  bank  directors  may  empower  president  or  cashier  to 
Indorse  bank's  paper,  p.  148. 

Approved  In  Anten  t.  Manistee  Nat  Bank,  67  Ark.  250,  S4  S.  W. 
338,  reaffirming  rnle;  First  Nat  Bank  t.  Arnold,  156  Ind.  494,  60 
N.  a.  J37,  holding  bank  liable  for  loan  obtained  on  note  of  vice- 
president  and  anotber  director  indorsed  by  bank  and  Its  president, 
officers  liaTlDg  apparent  authority. 
174  U.  S.  149-152.  Not  cited. 
174  D.  S.  163-158,  43  L.  930,  MOHAN  r.  DILLINGHAM 

Act  1891  dlaquallfles  Circuit  Court  Judge  from  deciding  same  mat- 
ter In  Circuit  Court  of  Appeals,  pp.  157,  158. 

AKtroved  in  Dillingham  t.  Moran,  101  Fed.  934.  holding  parties 
Interested  taking  no  steps  to  remove  receiver  cannot  afterward 
object  to  compensation  retained  by  blm. 
174  V.  S.  158-163,  43  L.  932,  KIMBALL  v.  KIMBALL. 

Appeal  to  set  aside  letters  of  administration  on  deceased  hus- 
band's estate  dismissed  where  will  found,  p.  162. 

Approved  In  Montana  Mining  Co.  v.  St  Louis  M.  ft  M.  Co.,  186 
D.  S.  32,  46  L.  1042,  22  Sup.  Ct.  747.  holding  writ  of  error  from 
Circuit  Court  of  Appeals,  affirming  Judgment  with  writ  of  error 
from  later  Judgment  on  cross-TCrlt  reversing  same  Judgment  must 
be  dismissed,  not  being  final;  Tyler  v.  Judges  of  the  Court  of 
Beglstration,  179  U.  S.  409.  45  L.  254,  21  Sup.  Ct.  208.  holding 
objection  that  person  may  be  >leprlved  without  due  process  by 
Massachusetts  land  registration  net  providing  for  posting  notices, 
not  ralaable  by  one  duly  notified;  Mossberg  v.  Nutter,  124  Fed.  D67, 
holding  request  from  trial  court  pending  appeal  from  Interlocutory 
order  for  return  of  record  to  permit  bill  of  review  for  new  evi- 
dence waj*rants  dismissal  of  appeal;  United  States  v.  N'orfolk  & 
W.  By.  Co.,  118  Fed.  55G.  holding  proceeding  for  mandamus  should 
be  dismissed  where  cars  furnishing  of  whlcb  was  demanded  were 
furnished;  Montgomery  v.  City  Council,  99  Fed.  832.  holding  volun- 
tary payment  of  taxes  by  tax  purchaser  of  property,  whicb  be  was 
entitled  to  receive  unlncnmbered.  prevents  determination  of  validity 
thereof- 
174  U.  a.  164-108.    Not  cited. 
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174  U.  S.  16S-181,  43  L.  93G,  McCAIN  t.  DES  MOINES. 

Federal  court  dismisses  bill  where  parties  citizens  of  same  State 
and  no  Fedeml  qneedon  raised,  p.  181. 

Approved  In  Underground  R.  R.  t.  City  of  New  York,  116  Fed. 
B56,  holding  no  Federal  question  raised  by  allegation  tbat  bM 
Impairs  railway  franchise  where  plaintiff  does  not  and  cannot  show 
compliance  with  State  law  requiring  municipal  consent. 

Distinguished  in  SwaBord  t.  Templeton,  180  U.  S.  4B3,  46  L.  lOOS, 
22  Sup.  Ct  786.  liolding  action  for  damages  against  State  election 
offlcers  for  wrongful  refusal  to  allow  plaintiff  to  vote  for  congr^B- 
man  wltliltt  Circuit  Court's  Jurisdiction. 

174  U.   S.   182-100,  43  L.  941,   BOSWORTH  v.  ST,   LOUIS.  ETC, 
R.  R.  ASSN. 

Receiver  may  defend  against  antagonistic  claims,  but  cannot  ques- 
tion subsequent  orders  of  court,  p.  186. 

Approved  in  Fidelity  Ins.,  etc.,  Co.  v.  Norfolk,  etc.,  R.  R,  Co., 
114  Fed.  391,  holding  railroad  company  may  be  sued  after  receiver 
appointed  for  torts  committed  before;  Kidder  v.  Fidelity  Ins.,  etc., 
Co.,  lOS  Fed.  824,  balding  appeal  after  term  by  one  of  several  la- 
tervenera  should  be  dismissed  where  citing  only  complainant  and 
receiver  of  one  defendant:  Hunt  v.  Illinois  Cent  R.  R.  Co.,  96  Fed. 
647.  648,  holding  receiver  cannot  appeal  from  order  directing  him 
to  construct  and  maintain  gatea  at  crossing  of  another  road  ac- 
cording to  prior  contract 

Receiver  may  appeal  from  discretionary  orders  affecting  liJs 
po^onal  rights,  p.  189. 

Api»vved  In  Chapman  v.  Atlantic  Trust  Co.,  119  Fed.  266,  liold- 
ing receiver  may  appeal  from  order  of  court  refusing  to  settle  re- 
ceiver's account 

174  U.    8.   190-196.  43   L.  644,  HUMPHRIES  v.  DISTRICT  OP 
COLUMBIA. 

Opening  sealed  verdict  In  absence  «r  111  Juror,  others  swearing 
to  his  signature,  valid,  pp.  194,  J95. 

Approved  In  Judson  v.  Gage,  98  Fed.  543,  holding  court's  order 
during  term,  setting  aside  report  of  appraisers  settling  value  of 
condemned  land,  not  reviewable  on  writ  of  error. 

Distinguished   In   Macfarland   v.   Brown,   187   U.   S.   243,  245.  23 
Sup.  Ct.  106,  47  L.  161.  holding  decree  of  Court  of  Appeals  of  Dis- 
trict of  Columbia,  reversing  order  of  lower  court  In  condemnatioa 
procecdlnsB,  remanding  cause  to  be  tried  by  Jury,  not  appealable. 
174  U.  S.  196-359,  43  L.  946.  MORRIS  v.  UNITED  STATES. 

Congress  by  act  1839  did  not  Intend  to  subject  Potomac  sab- 
merged  lands  to  sale,  p.  234. 

Approved  In  Snowdon  v,  Loree,  122  Fed.  407,  holding  void  patent 
Issued  by  State  of  Pennsylvania  to  lane,  part  of  streets  of  Allcgbeny, 
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aedtcated  to  public  nse  forever  by  act  1787;  Stockley  v.  Cisen.i, 
119  Fed.  836,  836,  holding  nncter  Tennessee  laws,  wbere  riparian 
bonndary  la  low  water,  abandoned  bed  of  stream  still  remains  In 
Bt&te;  Ledbetter  t.  Borland.  128  Ala.  423.  20  So.  S£0,  boldlng  court 
may  treat  as  void  patent  appearing  on  face  to  lack  aatborlty  and 
may  receive  extrinsic  evidence  to  determine. 

Lots  abottlng  on  Water  street  bave  no  riparian  rlgbta,  pp.  270, 
2n. 

Approved  In  Cobb  v.  CommlBslouers  of  Lincoln  Parle,  202  111.  43G, 
fl7  N,  E.  8,  boldlng  wbere  State  granted  land  under  Lake  Mlcblgan, 
In  front  of  plaintiff's  lot,  to  Lincoln  park,  plaintiff  could  not  build 
wharf  tbereover;  dissenting  opinion  In  Scranton  v.  Wbeeler,  179 
U.  S.  167,  182,  45  L.  130,  144,  21  Sup.  Gt.  SS,  84,  majority  boldlng 
wbere  riparian  owner  may  bring  ejectment  suit  to  State  court  for 
pier  erected  over  submerged  land,  Supreme  Court  will  hold  proper 
on  error. 

174  V.  8.  360-864,  43  L.  1006,  BATON  WATER-WORKS  CO.  v. 
RATON. 

Action  on  warrants  for  hydrant  rentals  Is  at  law  and  not  cog- 
nisable In  equity,  "p.  S64. 

DlBtlngulebed  In  Citizens'  Bank,  etc.,  Co.  v.  Union  MIn.,  etc.,  Co., 
lOU  Fed.  09,  boldlng  intervening  stockholder  cannot,  after  suit 
brought.  Indebtedness  admitted,  and  receiver  appointed,  raise  ob- 
jection that  complainant  Is  only  contract  creditor. 

174  D.  a.  364-373,  43  L.  1007,  CONCOED  FIRST  NAT.  BANK  T. 
HAWKINS.  ' 
New  Hampshire  national  bank's  Investment  In  Indiana  national 
bank's  stock  ultra  vires  and  unenforceable,  pp.  360,  372. 
'  Approved  In  National  Bank,  etc.,  Loan  Co.  v.  Fetrle,  ISO  tl.  S. 
426,  23  Sup.  Ct.  513.  47  L.  881,  holding  right  to  recover  money  paid 
for  bonds  of  national  bank,  wbere  bank  rescinds,  not  defeated  be- 
cause transaction  Illegal;  McDonald  v.  Thompson,  184  tJ.  S.  74,  46 
L.  438,  22  Sup.  Ct.  298,  holding  action  to  enCorce  Individual  lia- 
bility Is  upon  "contract  not  In  writing"  or  "created  by  statute," 
governed  by  Nebraska  four-year  Statute  of  Limitations;  Robinson 
V.  Southern  Nat.  Bank,  130  U.  S.  309,  45  L.  542,  21  Sup,  Ct.  380, 
holding  bank  receiving  stock  of  national  bank  as  collateral,  bidding 
game  In  on  default.  Is  not  liable  as  stockholder  of  bank,  no  trans- 
fer occurring  ou  books;  Whitman  v.  Oxford  Nat.  Bank,  176  U.  S. 
666,  44  L.  5S1,  20  Bup.  CL  479,  boldlng  stockbolder's  liability  cro- 
ated  by  statute  Is  contractual  and  enforceable  In  any  court  of 
competent  Jarlsdlctlon;  Aldrlch  v.  McClalne,  106  Fed.  793,  holding 
Washington  national  bank  stockholder's  liability,  under  Rev.  Stat., 
S  6161,  contractual  and  governed  by  Washington  Btatute  for  con- 
tracts not  In  writing;  De  Weese  v.  Smith,  100  Fed.  442,  holding 
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stockholder's  liability  Is  contractual  to  psy  In  sncti  amonnts  and 
at  Bncb  times  as  comptroller  shall  decide  as  Decessory;  De  Weese 
T.  Smith,  97  Fed.  318,  holding  receiver  recovering  one  assessment 
ordered  by  comptroller  cannot  recover  a  second,  contractual  Its- 
blllty  being  Indivisible;  Howarth  v.  Lombard,  ITS  Moss.  674,  S6 
N.  &.  aS9,  holding  Washington  statntory  liability  of  bonk  stock- 
holders  enforceable  by  Massacbasetts  creditor  against  stockholder 
of  that  State. 

DIstlngDlshed  In  Scott  v.  Devreese,  181  U,  8.  216,  218,  46  L.  829. 
830,  21  Sup.  Ct  6dO,  holding  national  bank  certificate-holder  cannot 
escape  stockholder's  liability  under  section  S151,  Bevlsed  Statntet,  . 
by  claiming  shares  Illegal  because  part  of  Increase  where  amount 
not  paid  In;  McDonald  v.  W'illlamB,  1T4  U.  S.  407,  43  L.  1020.  1!) 
Sup.  Ct.  747,  holding  receiver  of  national  bank  cannot  recover  divi- 
dend paid  out  of  capital  where  bank  eolvent  and  stockholder  In- 
nocent; Brunswick  Terminal  Co.  v.  National  Bank  of  Baltimore, 
112  Fed.  SIG,  holding  national  bank  stockholder  not  liable  for  debts 
of  bank  contracted  after  stock  held  by  blm  as  collateral  only  had 
been  retransferred  to  owner. 

Notional  bank  pnrchaslog  bank  stock  cannot  plead  oltra  vlies 
against  statutory  liability,  pp.  .'i63-373. 

Approved  In  Ward  v.  JosUn.  t03  Fed.  229,  reaffirming  rnle;  Cliy 
of  Ft.  Scott  V.  W.  G.  Eada  Brokerage  Co.,  117  Fed.  54,  holding  con- 
tract with  brokerage  company  to  Invest  city's  sinking  fund  violated 
statute  requiring  iDvestmeut  In  bonds  of  lowest  seller  and  grounded 
no  estoppel;  Ward  v.  Joslln,  100  Fed.  GSO.  holding  stockholder  can- 
not be  beld  for  eums  due  by  corporation  where  such  "  dues  "  arise 
from  guaranty  executed  by  corporation  officers  without  authority; 
dissenting  opinion  in  Nashna  Snv.  Bank  v.  Anglo-American,  etc. 
Co.,  108  Fed.  781.  majority  holding  in  OCtlon  by  English  corporation, 
for  calls,  absence  of  evidence  of  insolvency  or  necessity  for  assese- 
ment  does  not  prevent  recovery. 

Obligation  of  stockholder  to  pay  corporation  debts  la  statutory 
but  coutractual,  p.  370. 

Appi'oved  In  riair  v.  Gruen,  02  Mo.  App.  566,  holding  persons 
subscribing  for  stock  In  Ohio  corporation  In  effect  promise  to  answer 
to  creditors  In  proportion  to  stock. 
174  D.  S.  373-378.    Not  cited. 

174  U.  S.  ^70-384,  43  L.  1014,  NOBTBEEN  PAC.  E.  B.  CO.  T. 
FHEEMAS'. 

Knllroad  entitled  to  direction  of  verdict  where  testimony  con- 
clusively showed  contributory  negligence,  p.  384. 

Appioved  in  Baltimore,  etc..  R.  R.  v.  Landregan.  191  D.  S.  474, 
24  Sup.  Ct  141.  upholding  submission  to  Jury  where  reasonaUe  men 
migl)t  draw  different  conclusions  as  to  n<-gllgencc  in  crossing  while 
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sates  closed;  District  of  Columbia  v.  Moulton,  182  V.  S.  5T9.  45  L. 
1240,  21  Sup.  Ct  S41,  boldlng  leaving  broken  b team-roller  on  street 
near  cnrb  for  two  days  with  canvas  covering  over  It,  friglitening 
bones,  presents  no  question  Tor  Jur;;  Dunworth  v.  Grand  Tmnb. 
vtc.  By.,  127  Fed.  309,  holding  contribufory  negligence  la  street-car 
conductor,  required  to  look  for  tralna,  to  stand  between  steam-car 
tracks  after  gates  closed;  Lonlsvllle  &  N.  R.  R.  Co.  r.  Summers, 
1!^  Fed.  723,  holding  unobjectionable  where  counsel  rend  cases  In 
argument  for  court  to  refer  to  former  decision;  Chicago,  etc.,  R.  R. 
Co.  v.  RoBsow,  117  Fed.  49S,  holding  negligence  for  man  to  drive  at 
a  trot  from  grain  elevator  upon  track  with  fur  collar  turned  up  past 
fsce  without  looking  or  listening;  Mobile,  etc.,  R.  R.  Co.  v.  Coerver. 
112  Fed.  493,  holding  driving  upon  track  without  stopping  or  look- 
ing In  front  of  slowly  moving  cars  conclusively  sbows  contributory 
negligence;  State  Trust  Co.  v.  Kansas  City,  etc.,  R.  B.,  Ill  Fed.  772, 
holding  negligent  attempt  to  pass  over  single  track  to  meet  an 
approaching  engine  Instead  of  remaining  on  other  track  until  It 
passed:  M'Cann  v.  Chicago,  etc..  By.  Co.,  105  Fed.  483,  upholding 
direction  for  defendant  where  plalntlfT  knowingly  8tepi>ed  between 
tracks  on  which  trains  were  to  pass,  leaving  twenty  Inches  between 
ttiem;  Nelson  v.  New  Orleans,  etc.,  B.  R.  Co.,  100  Fed.  737,  holding 
not  negligence  In  taw  for  bodcarrier  employed  by  railroad  to  cross 
irnck  with  mortar  from  bar  while  engaged  In  company's  work: 
Gilbert  v.  Erie  R.  R.  Co.,  97  Fed.  750,  holding  UPgllgent  In  law 
one  crossing  track  In  covered  buggy  without  stopping  after  seeing 
approaching  train  when  135  feet  from  crossing;  (iahagan  v.  Rail- 
road, 70  N.  H.  44D,  50  Atl.  150,  upholding  dlrectlou  for  defendant 
where  plaintiff  wltll  view  of  track  for  400  feet  crossed  without 
iooliing  or  listening:  dissenting  opinion  In  Southern  Pac.  Co.  v. 
Ilarada.  109  Fed.  S85,  381).  390,  majority  upholding  submission  to 
jury  where  plaintiff  after  seeing  headlight  on  nearest  track  crossed 
and  was  stmck  by  train. 

Dlatlngulshed  In  Baltimore  &  Potomac  R.  R.  v.  Cumberland,  176 
V.  S.  241.  44  L.  452,  20  Sup.  Ct.  383.  holding  question  whether  person 
crossing  tracks  at  place  other  than  crossing  used  due  care  for  Jury; 
iiwllt  V.  Langbein,  127  Fed.  114,  holding  whei-e  plaintiff  fell  inco 
unseen  bole  In  sidewalk  at  night  question  of  contributory  negligence 
for  Jury;  Delaware,  L.,  etc..  W.  R.  R.  Co.  v.  Dtfvore,  122  Fed.  703. 
holding  proper  submission  to  Jury  questions  of  contributory  negli- 
cence  where  Infant  Injured  while  parents  crossing  dangerous  cross- 
ing nt  night  with  no  signal  from  train;  Hemingway  v.  Illinois  Cent 
B.  R.  Co.,  114  Fed.  847,  818,  holding  question  for  Jury  wherp  de- 
censed  was  killed  while  driving  across  track  on  a  curve  at  night, 
where  evidence  conflicted  as  to  looking-  and  enfioes  whistling: 
Soutbera  Pac.  Co.  v.  Harnda,  100  Fed.  380,  upholding  submisslFjn  to 
Jury  where  plaintiff  after  seeing  headlight  on  nearest  track  crjssed 
over  and  was  struck  by  same  tralu  which  had  switched;  Chesapeake, 
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etc.,  B7.  Co.  ▼.  King,  99  Fed.  266,  boldiag  pftssenger's  fallare  to 

look  or  listen  vbUe  crossing  tracks  betweoi  kllgbting  place  and 

station    question  for  Jury;  Illinois  Cent  Rj.  Co.  v.  Jones,  Sa  Fed. 

3SS,  holding  clilld  of  ten  killed  wlille  riding  in  wagon  across  crosB- 

ing  obscured  bj  warebouse  and  can  wbere  switchman  warned  not 

negligent  In  law. 

174  D.  S.  886-897.    Not  cited. 

174  U.  B.  897-408,  43  L.  1022,  McDONALD  v.  WILLIAMS. 

National  bank  receiver  cannot  recorer  dividend  received  in  good 
faith  paid  ont  of  capital,  p.  408. 

Approved  In  Great  Western  Mln.,  etc.,  Co.  t,  Harris,  128  Fed.  332, 
holding  stockholder  not  liable  to  creditors  -for  dividend  received  In 
good  faith  wblle  corporation  solvent;  New  Hampshire  Sav.  Bank  t. 
Richer.  121  Fed.  900,  holding  creditors  of  solvent  corporation  have 
no  Hen  on  dividends  paid  to  stockholders;  Lawrence  v.  Greenap, 
97  Fed.  909.  910,  911.  holding  naUonal  bank  receiver  cannot  recovtt 
at  law  sum  received  by  stockholder  In  good  faith  In  volnntarj 
liquidation  during  solvency;  Jewett  T.  United  States,  100  Fed.  839. 
boiding  president  of  national  bonk  appointed  bf  shsreboldera  to 
liquidate  aCTalrs  Indictable  "  as  agent "  under  Rev.  Stat,  |  6200.  for 
misopproprlatlng  funds. 

174  U.  3.  409-412,  43  L.  1027,  STONB  v.  FARMERS'  BANK. 

Decree  below  In  favor  of  defendants  not  parties  to  prior  Judgment 
affirmed,  following  17S  D.  S.  636,  p.  412. 

Approved  In  Union,  etc..  Bank  y.  Memphis.  Ill  Fed.  633,  reaffirm- 
ing rule;  First  Nat.  Bank  v.  City  of  Covington,  103  Fed.  531.  hid- 
ing national  bank  may  sue  In  equity  In  behalf  of  Bhareholders  to 
enjoin  collection  of  alleged  Illegal  taxes. 

DIstingulBiied  In  Coulter  v.  Weir,  127  Fed.  DOS,  906,  holding  bill 
to  restrain  auditor  from  collecting  tax  due  State  under  S7.  Stat 
1903,  I  4077  et  seq.,  cannot  be  maintained. 

174  U.  S.  412-128.  43  L.  1028,  STONE  V.  BANK  OF  COMMERCH. 

Determining  Invalidity  of  stipulation  entered  into  between  elty  of 
Louisville,  the  sinking  fund  commies  toners,  and  the  banks  as  to  tat- 
ter's liability  under  Hewitt  act.  pp.  420.  421. 

Approved  In  Louisville  v.  Bank  of  Louisville,  174  U.  8.  442,  43  L. 
IIMO,  19  Snp.  Ct.  754,  and  Fidelity  Trust  Co.  v.  Louisville.  174  U.  8. 
431,  43  L.  1035.  19  Sup.  Ct  S76,  both  reaffirming  rule. 

Agreement  set  forth  between  city  attorney  and  attorneys  of  banks 
not  witbin  attorney's  power,  p.  421. 

Approved  In  Brown  v.  Arnold,  127  Fed.  392,  holding  atttxney  «f 
stockholder  after  verdict  in  his  favor  cannot  after  term  stipulate 
that  client  would  be  bonnJ  by  proceedings  In  error  In  other  suits; 
t»uisvllle  V.  Louisville  By.,  Ill  Ky.  21,  63  S.  W.  19,  holding  city  at- 
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tonier  baa  no  power  to  compromlee  for  less  than  due  from  tax- 
payer iieltl)«  before  Dor  aftw  salt  breugbt;  Smith  t.  Epplng.  69 
N.  H.  S60.  45  AtL  416,  holding  pajeea  of  notes  execnted  by  town 
•electmeo  with  power  to  borrow  money  for  certain  pnrpoaes  take 
rtflk  of  agent's  authority;  Bosh  v.  O'Brien,  164  N.  T.  212,  58  N.  E. 
106,  holding  taxpayer  may  sue  to  prevent  payment  of  Judgment 
taken  on  offer  of  counsel  without  authority  from  comptroller  who, 
by  charter,  had  power  to  settle  claims. 
174  U.  S.  428,  43  L.'  1034,  LOUISVILLE  t.  BANK  OP  COMMERCE. 

Adjudged  In  conformity  with  Stone  t.  Bank  of  Gomoierce,  supra, 
p.  428. 

Approved  In  LouisTllIe  v.  Bank  of  LoulSTille,  174  U.  S.  442,  43 
L.  1040,  le  Sup.  Ct  7S4,  reafflrmlng  rule. 
174  D.  S.  429-431.    Not  cited. 
174  U.  8.  43S-434,  43  L.  1036,  THIED  NAT.  BANK  v.  STONB. 

Following  Citizens'   Sar.   Bank   of   Oweasltoro  v.   Owensboro. 
on  construction  of  Hewitt  act,  p.  433. 

Approved  in  Louisville  T.  Citizens'  Nat  Bank,  174  U.  8.  437,  43 
L.  1038,  19  Sup.  Gt.  874,  reaffirming  rule. 

Taxes  on  franchises  and  property  of  bank  are  In  violation  of  act 
ot  CongreeB,  p.  433. 

Approved  In  Louisville  v.  Third  Nat  Bank,  174  U.  S.  435,  43  L. 
1037,  19  Sup.  Ct  874,  reaffirming  rule. 
174  U.  S.  435,  43  L.  1037,  LOUISVILLE  v.  THIRD  NAT.  BANK. 

Adjudged  according  to  Third  Nat  Bank  of  Louisville  v.  Stoiie, 
supra,  as  to  Illegality  of  taxes,  p.  435. 

Approved  In  Louisville  v.  Citizens'  Nat  Bank,  174  U.  S.  437,  43 
L.  1038,  19  Sup.  Ct  874,  reaffirming  rule. 
174  U.  S.  436^39.    Not  cited. 

174  U.  8.  439-445,  43  L.  1039,  !lOUISVILLB  t.  BANE  OE  LOUIS- 
VILLE. 

Doubts  arising  as  to  statutory  exemption  are  resolved  against 
exemption,  p.  446. 

Approved  In  Steerns  v.  Minnesota.  179  TJ.  S.  209,  45  L.  180.  21 
Sap.  Ct  87,  holding  contract  wbereby  Minnesota  exempted  railway 
from  all  other  taxes  In  return  for  percentage  of  receipts  not  re- 
pealable  leaving  receipt  provision  In  force. 
174  V.  S.  445-492,  43  L.  1041.  STEPHENS  v.  CHEROKEE  NATION. 

Legislation  authorizing  Dawes'  commission  to  determine  Indian 
cItJzenslilp  and  for  appeals  therefrom  Is  constitution  si,  p.  488. 

A-pprored  In  Ex  parte  Jonls.  191  U.  S.  100,  24  Sup.  Ct  27,  refusing 
prohibition  to  Choctaw  and  Chickasaw  Citizenship  Court  from  an- 
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DUlllog  Federal  decree  admktlng  to  cittEeDship  wbere  court  tai 
certified  to  commlaalon;  United  States  t.  Rlckert,  ]8S  U.  S.  43S,  2X 
Sup.  Ct  481,  47  L.  637,  holding  State  cannot  tax  lands  allotted  1o 
Indians  In  aeveralty  by  act  I8S7,  nor  perB<»ial  property-  tlineoii: 
Lone  Wolf  t.  Hitchcock,  187  U.  K.  667,  23  Sup.  Ct.  222,  47  L.  3«7. 
holding  Indian  treaty  cannot  limit  power  of  Congresa  to  pass  acl 
June  G,  IBOO,  for  allotments  of  land  in  aeveraltj  formerly  held  Id 
commoD;  Cherokee  Xatlon  v.  Hitchcock,  187  D.  S.  306.  306,  23  Snp. 
Ct  117,  119,  47  L.  ISO,  holding  action  of  secretary  of  interior  imder 
act  June  28,  1898,  authorizing  leasing  tribal  lands  for  mineral  pur- 
poses, matter  solely  la  executive  control;  Anslcy  v.  Ainsworth,  ISO 
U.  S.  258,  2S9,  260,  46  L.  520,  21  Sup.  Ct  366,  holding  appeal  to  Su- 
preme Court  from  United  States  eowrt  for  central  district  Indian  Ter- 
ritory, not  Involving  Indian  appropriation  act  1898,  not  allowed  by 
net  1801;  Jones  v.  Meehan,  176  n.  S.  10,  44  L.  63,  20  Bup.  Ct  6,  hold- 
lug  luiUan  treaty  must  be  construed  In  sense  In  which  Indians 
would  understnnd  same;  Muskogee  Nat.  Tel.  Co.  v.  Hall,  118  Fed. 
385,  holding  congressional  action  in  31  Stat  1083,  for  granting  fran- 
chises for  teiephoue  lines  In  Indian  Territory,  preventB  territorial 
grant  of  exclusive  fraocblse. 

174  U.  8.  492^98,  43  L.  1058,  Ol-'PICB  SPECIALTY  MFG.  CO.  v. 
FBXTON  METALLIC  MFG.  CO. 

Hoffman  patent  Ko.  450,124,  (or  storage  case  for  boots,  sIiowb 
old  coaibluatloD,  p.  498. 

Approved  In  American  Saddle  Co.  t.  Sager  Gear  Co.,  122  Fed.  6IS. 
holding  \Vh<N.'ier  patent  No.  594,451,  for  bicycle  saddle,  roid  for  lack 
of  patentnlile  Invention;  Goodyear  Tire,  etc.,  Co.  v.  Rubber  Tire, 
etc.,  Co.,  IIU  Fed.  369,  371,  holding  void,  for  lack  of  invention.  Grant 
patent  No.  554,07.1,  for  rubber-tire  wheel;  Sperry  Mfg.  Co.  v.  J.  L. 
OweUB  Co.,  96  Fed.  976,  holding  Sperry  patent  No.  267,032,  tor  fan- 
nlng-mill,  void  for  want  of  Invention, 

Distinguished  In  Parsons  v.  Seclyc,  100  Fed.  453,  holding  court 
cannot  take  Judicial  notice  of  state  of  art  where  same  consists  of 
single  patent 
174  U.  S.  409-ClO,  43  L.  lOCO,  WADB  v.  TRAVIS  COUNTY. 

91  Tex.  3G1,  followed  to  point  that  bonds  lasned  under  law 
reiiulring  provision  for  interest  are  valid,  p.  60S. 

Approved  In  Oulf  &  Ship  Island  R.  R.  Co.  v.  Heroes,  183  0.  B. 
72.  46  L.  89,  22  Sup.  Ct  28,  holding  charter  granted  by  Mississippi 
act  1882,  subject  to  constitutional  power  to  amend  or  repeal;  Loeb 
V.  Trustees  of  Columbia  Tp.,  179  U.  S.  493,  45  L.  291,  21  Sap. 
Ct  1S2,  holding  Circuit  Court  bound  by  Ohio  court's  decision  as  to 
validity  of  bonds  at  time  of  issue  unaffected  by  later  contrary  hold- 
ing; Hartford  Ins.  Co.  v.  Cblcago,  etc,  Ry.,  175  U.  S.  108,  44  L.  92, 
20  Sup.  Ct.  40,  holding  Federal  court  sitting  in  State  bound  by  Stale 
decision  upholding  contract  whereby  railroad   U  exempted  from 
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u^Ugence  UablUtj  for  firing  leased  warehouse;  Christie  Grain  & 
Stock  Co.  T.  Board  of  Trade,  125  Fed.  167,  following  lUlnols  deciefoo 
construing  State  statutes,  denying  aid  of  court  to  Chicago  board 
of  trade  to  protect  property  right  In  quotations,  deals  being  In 
fntnres;  Dnlutb  Brewing,  etc.,  Co.  t.  City  of  Superior,  123  Fed.  356, 
upholding  mnolclpal  ordinance  of  Wisconsin  city,  requiring  all  deai- 
«8  In  Ilqnors  to  obtain  license  from  city;  National,  etc.,  Pipe  Works, 
Y.  Oconto  City,  etc..  Supply  Co.,  113  Fed.  801.  holding  where  StaCe 
court  holds  water-works  not  subject  to  mechejilc's  ilen,  unsecured 
creditor  cannot  maintain  suit  to  redeem  from  sale;  In  re  Dille.  119 
Iowa.  582,  93  N,  W.  574.  holding  Judgment  exempt'ng  property  of 
college  corporation  from  taxation  as  school  property  not  res  ad- 
judicata  In  favor  of  subsequent  grantee  using  same  for  profit; 
MoUer  v.  Galveston,  23  Tex.  Civ.  702,  57  S.  W.  1121.  holding  delay 
of  two  years  In  issue  of  authorized  drainage  bonds  does  not  In- 
validate same;  Falconer  v.  Simmons,  51  W.  Va.  177.  41  S.  B.  ISC. 
holding  overruling  decision  does  not  destroy  force  of  overruled  hold- 
ing where  contracts  entered  on  faith  thereof;  Town  of  Weston  v. 
Ralston,  48  W.  Va.  190,  36  S.  E.  455.  holding  public  easement  estab- 
lished over  public  highway  prevails  over  all  titles;  Clarksburg,  etc., 
Co.  V.  Clarksburg.  47  W.  Va.  747,  35  S.  B.  997.  following  West  Vir- 
ginia decisions  holding  municipal  grant  of  nonexclusive  right  to  use 
streets  for  electricity  creates  valid  contract. 

DiBtlnguished  in  Theological  Seminary  v.  People,  189  III.  455,  59 
N.  E.  983,  holding  State  not  estopped  by  Judgments  of  County  Court 
to  tax  lands  held  exempt  by  such  court 

174  U.  8.  510-639,  43  L.  lOMi.  THK  OLINUB  BODPaGDBS. 

One  modern  cruiser  may  maintain  effective  blockade,  If  entry 
rendered  dangerous  thereby,  p.  518. 

Approved  !□  The  Newfound  land,  178  D.  S.  114,  41  L.  392,  20  Sup. 
Ct.  280.  holding  forfeiture  as  prize  should  not  be  riade  on  evidence 
of  suspicious  circumstances  pointing  to  attempt  to  run  blockade. 

"  Olinde  Rodrlgues "  restored  without  damages,  costs  except 
attorney's  fees  charged  against  vessel,  p.  539. 

Awiroved  In  The  Buena  Ventura,  175  U.  S.  395,  44  L.  210,  20  Sup. 
Ct.  1D2,  denying  damages  and  costs  to  Spanish  vessel  seized  as 
prize  April,  1898,  on  probable  cause  but  subsequently  exempted  by 
proclamation, 

174  D.  S.  539-645.     Not  cited. 

174  U.  S.  545-651,  43  L.  1079,  NBW  MEXICO  v.  UNITED  STATES 
TRUST  CO. 

Act  July  27,  1866,  did  not  exempt  railway  right  of  way  acquired 
from  private  owners,  p.  547. 

Approved  In  United  States  Trust  Co.  v.  Territory,  10  N.  Uex. 
420,  427,  430,  62  Pac.  983.  991,  902.  holding  taxable  right  of  way  and 
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ImproTemeat  of  Atlantic  &  Pacific  railroad  la  New  Mexico  over 
land  not  part  of  public  domain  on  Jnne  27,  1866;  TeiTltoT7  t.  Santa 
F«  Pac.  B.  R.,  10  N.  Mex.  412.  418,  62  Pac.  086,  taoldlng  decision  u 
to  Invalldltr  of  taxes  on  railway  property  binds  same  parties  as  to 
all  matters  offned  or  offerable  to  snataln  or  defeat  claim. 

174  U.  S.  652-077,  43  L.  1130,  LOUISVILLE,  EiTa,  RT.  CO.  v. 
LOUKSVILLE  TRUST  CO. 

Corporation  created  hj  Indiana  laws,  tbougta  reincorporated 
elsewhere,  retains  Indiana  cltlzenahlp  for  Federal  Jurisdiction, 
p.  S63. 

Approved  In  Rlcbards  v.  Michigan  Cwt  R.  R.  Co.,  1B6  U.  8.  479, 
46  L.  1266,  22  Sup.  Ot  942,  r«atIlrinlnK  mle;  Soutliern  Ry.  Co.  r. 
AUISOD,  190  V.  B.  336,  338,  23  Sup.  Ct  717,  718,  47  L.  1083,  1084, 
holding  Vir^nla  corporation  becoming  domestic  in  North  Carolina 
not  citizen  of  latter  State  for  Federal  Jurisdiction;  Goodwin  v. 
New  York,  N.  H.  &  E.  B.  B.  Co.,  124  Fed.  358,  367,  368,  holding 
corporation  Incorporated  In  Maaaachuaetts  and  Connecticut  cannot 
be  sued  in  former  State  by  citizen  thereof,  alleging  corporate  citizen- 
ship In  Connecticut;  Seattle  Gob,  etc.,  Electric  Co.  t.  Citizens*  Light; 
<.'tc..  Power  Co.,  123  Fed.  693,  holding  New  Jersey  coiporatlon  with- 
out charter  power  to  engage  In  gas  business  cannot  do  so  In  State  of 
Waslilngton;  Wlnu  v.  Wabash  R.  R.  Co.,  118  Fed.  64,  holding  rail- 
road Incorporating  in  Heveral  States,  In  Missouri  under  Rev.  Stat 
1809,  I  1059,  becomes  citizen  of  each  State  and  Missouri  cause  not 
removable:  Goodloe  r.  Tennessee  Coal,  etc.,  B.  R.  Co.,  117 
Fed.  351,  holding  Ala.  Acta  1892-03,  "  Relating  to  Tennessee  Coal, 
Iron  &  Railroad  Company,  and  to  confer  certain  rights  on  such 
C70rporatloo."  does  oot  reincorporate  same;  Westhelder  v.  Wabash 
Ry.  Co.,  115  Fed.  841,  holding  Ohio  corporation  orgHQized  to  pur- 
chase railroad  property  owned  by  roads  of  five  States  citizen 
of  Ohio  for  Fedpral  JurlsdicUon;  Collins  v.  City  of  Ashland,  112 
Fed.  177,  holding  diversity  of  citizenship  when  suit  brought  suf- 
ficient, though  plalntin  subsequently  became  citizen  of  deCendaut's 
State:  Walters  v.  Chicago,  etc.,  R.  R.  Co.,  104  Fed.  878,  379,  380, 
holding  foreign  corporation  reincorporating  In  Nebraska  to  acquire 
right  of  eminent  domain,  still  nonresident  for  Federal  Jurisdiction; 
Wniaon  v.  Winchester,  etc.,  Ry.  Co.,  99  Fed,  646,  holding  action  by 
citizen  of  West  Virginia  against  Maryland  railroad,  as  lessee  of 
West  Virginia  road,  removable  to  Federal  court;  Smith  v.  New 
York,  etc.,  By.  Co.,  06  Fed^  e05,  607,  holding  railway  corporation 
formed  by  concurrent  acts  of  Massachusetts  and  Connectlcnt  1%- 
Islatures.  merging  Massachusetts  road  Is  citizen  of  Masaacbneetts 
for  Jurisdiction;  Wilson  v.  Railway  Co..  84  S.  C.  168.  169,  36  S.  B. 
702,  971,  holding  railroad  Incorporated  la  Virginia,  though  com- 
plying with  South  Car&llna  laws  for  becoming  domestic.  Is  noo- 
resldent  of  latter  State  for  Jurisdictional  purposes;  Calvert  v.  Ball- 
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way  Co.,  64  S.  C.  146,  41  8.  B.  964,  965,  holding  Virginia  corporation 
kKtojRing  domestic  tbrough  eompllance  wltb  S.  C.  Lawa  1896,  re- 
DuUnB  nonreatdent  of  latter  State  (or  Federal  Jnrladlctloa. 

DlstingnlBhed  tn  Deboam  v.  eoutbem,  etc.,  TeL  Co.,  126  N.  O.  846, 
817,  36  S.  E.  274,  boldlng  New  Tork  corporation  becoming  domeetlc 
by  compliance  wltb  Pub.  Lawa  1890,  cannot  remove  eult  of  Sontb 
Carolina  citizen  tDTolvlag  no  Federal  queatlon;  dlesentlng  opinion 
In  Calvert  v.  Ry.  Co.,  64  a  C.  IBO,  41  S.  B.  966,  968,  909.  071, 
maJorltT  holding  Virginia  corporation  becoming  domestic  by  com- 
plying with  South  Carolina  laws  remains  nonresident  for  pur- 
poaea  of  Federal  Jurisdiction. 

Unaathorlzed  guaranty  of  another  corporation's  bonds  void,  ex- 
cept as  to  bona  fide  purchaser,  p.  676. 

Approved  in  Board  of  Comra.  of  Stanly  Co.  t.  Coler,  IIS  Fed. 
716,  717,  723,  holding  county  Issuing  bonds  for  railway  stock  sub- 
Bcrlbed  as  authorised,  holding  stock  and  taxing  road,  estopped 
thereby  to  deny  necessity  of  subscription  or  Interest  of  county; 
Central  Trust  Co.  t.  Indiana,  etc.,  R.  B.  Co..  9S  Fed.  669,  670,  bold- 
lug  company  leasing  line  across  Indiana  not  within  Indiana  statute 
IWrmlttlng  road  with  line  extending  thus  to  guarantee  bonds  oC 
another. 

Distinguished  In  Terre  Haute  A  I.  R.  R.  Co.  v.  Cox,  102  Fed. 
837,  holding  lease  of  road  In  another  State  unauthorized  when  made 
validated  by  subsequent  statute. 
174  D.  fi.  578,  079.     Not  cited. 

174  U.    S.    5SO-fi90,    43   L.    1093,    MISSOURI,    ETC..    RT.    CO.    V. 
McCANN. 
Ulssourl  statute  charging  carrier  for  own  and  connecting  carrier's 
negligence  aa  construed    Is  valid,  p.  587. 

Approved  In  Tullla  y.  Lake  Erie  &  Western  B.  B,  175  U.  S.  353, 
44  L.  195.  20  Sup.  Ct.  138,  upholding  Ind.  Sess.  Laws  1893.  p. 
291.  as  construed  by  State  court,  rendering  railways  liable  to  em- 
ployees for  Injury  by  fellow  servant;  Kansas  City,  etc.,  Ry.  7.  Board 
of  B.  R.  Comrs.,  106  Fed.  358,  holdlug  Arkansas  railroad  commission 
cannot  fix  freight  rates  between  Arkansas  points  where  line  lies 
largely  In  Indian  Territory;  Western  Sasb,  etc.,  Co.  v.  Chicago,  etc., 
Ry..  177  Mo.  651,  654,  656,  057,  76  S.  W.  1001,  1002,  upholding  Rev. 
Stat.  1889,  I  944,  making  railway  issuing  bills  of  lading  In  Missouri 
liable  for  own  end  connecting  carrier's  negllKence;  Marshall,  etc.. 
Co.  T.  Kansas  City,  etc.,  Ry„  176  Mo.  488.  489,  490,  70  S.  W.  640.  611, 
upholding  Rev.  Stat  1890,  t  0222,  making  railway  Issuing  bills  of 
lading  In  "Missouri  liable  for  own  and  connecting  carrier's  negli- 
gence; CaUahan  v.  fit.  Louis,  etc.,  Ry.  Co.,  170  Mo.  494,  71  8.  W.  2U. 
94  Am.  8L  Rep.  761.  upholding  Mo.  Rev.  SUt.  1809,  |  2873. 
making  railroad  liable  for  fellow  servant's  negligence  In  operating 
road,  constrbed  to  Include  section  hands;  Pacific  Express  Co.    r. 
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nnman,  30  Tex.  ClT.  328,  71  S.  W.  313,  uvboldlng  Illlnote  statute 
making  it  uulawful  for  common  carri«  to  Umlt  commoa-lftw  ili- 
blUtr  to  deliver  property  eafely. 

DlBtlngulsbed  In  EaUott  v.  Felton,  119  Fed.  272.  holding  Tenneaaee 
decision  tbat  conductor  was  vice-principal  and  not  fellow  Bcrvant 
of  brakeman   not  ctmBtructlon  of  act  for  Burrival  of  actlona, 
174  U.  S.  690-599,  43  L.  1098,  WEST  CO.  v.  LEE. 

General  assignment  warrants  adjudication  in  involuntary  bank- 
mptcy,  hence  denial  of  Insolveucy  is  no  defense,  p.  S99. 

Approved  in  EaUott  v.  Treppner.  187  V.  S.  330.  23  Sup.  Ct  IH 
47  L.  202,  boldiug  under  section  3,  clause  c.  bankruptcy  act  189S, 
proof  of  Insolvency  is  complete  defense  to  proceedlugs  after  geuNal 
assignment;  Bryan  v.  Benibelmer,  181  U.  S.  1B3,  45,  L.  818,  21  Sup. 
Ct.  559,  holding  general  asBlgument  an  act  of  bankruptcy,  vesting 
assignee  witb  agency  to  distribute  property  among  baukmpt'a 
creditors;  Gouts  v.  Townsend,  126  Fed.  250,  bolding  whether  debtor 
Is  insolvent  or  not,  general  assignment  by  blm  Is  act  of  bankruptcy: 
In  re  Chase,  124  Fed.  758,  759.  holding  assignment  fairly  made  to 
facilitate  equal  distribution  of  property  of  bankrupt  does  not  pre- 
clude assignee's  recovery  for  services  rendered;  In  re  C.  Moeocb. 
etc.,  Sons  Co.,  123  Fed.  968,  holding  vote  of  corporate  directors 
declaring  inability  to  pay  debts  and  willingness  to  be  adjudged 
bankrupt  warrants  adjudication  regardless  of  solvency;  In  re 
Slomka,  122  Fed.  631,  boldlug  void,  under  30  Stat  564,  assignment 
for  creditors  esecuted  wltbln  four  months  of  filing  petlilon;  Day 
v.  Beck,  etc..  Hardware  Co.,  114  Fed.  835,  holding  under  SO  Sut. 
544,  actual  solvency  of  debtor  making  general  asHlgoment  con- 
stitutes uo  defense;  In  re  Mayes,  114  Fed.  601,  holding  assignee 
entitled  to  actual  expenses  In  preserving  property  but  not  for  ser- 
vices rendered:  In  re  Tatum,  112  Fed.  SI,  holding  assignee  allowed 
actual  expenses  In  protecting  property  but  not  for  services  rendered; 
Wilbur  V.  Watson,  111  Fed.  4B3,  holding  assignees  under  general 
assignment  not  entitled  to  compensation  from  estate  for  services 
prior  to  filing  of  petition;  Green  River  Deposit  Bank  v.  Craig,  llu 
Fed.  139,  holding  sufficient  to  sustain  petition  charge  that  IndE- 
vldnal  partners  as  well  as  firm  made  general  assignment;  In  re 
West,  108  Fed.  941.  holding  burden  of  proving  insMvency  does  not 
rest  on  petitioning  creditor  after  general  assignment,  opposing 
creditor  must  prove  solvency;  Drusael  t.  North  State  Lumber  Ca. 
107  Fed.  257,  holding  general  assignment  by  lumber  company  act 
of  bankruptcy  within  meaning  of  statute;  In  re  Plotke,  104  Fed.  968, 
holding  validity  of  general  assignment  under  national  t>ankruptcT 
law  decided  Independently  of  State  decision;  In  re  Miner,  104  Fed. 
521,  holding  creditors  assenting  to  debtor's  general  assfgnment  not 
to  be  reckoned  in  determining  number  of  creditors  under  tunkruptcy 
act  1898.  {  50b;  In  re  Taylor,  102  Fed.  730,  holding  answer  its  cred- 
itor to  petition  In  Involuntary  bankruptcy  that  debtor  is  engageu 


IzcJbyCoOgIC 


lOU  Notes  on  U.  8.  BeportB.         174  V.  S 

chiefly  In  farming,  states  good  defense  under  bankruptcy  act  1S93; 
Clark  V.  American  Mfg.,  etc.,  Co.,  101  Fed.  964,  holding  general 
aaslgnmuit  by  officers  of  corporation  under  directors'  resolution, 
pursuant  to  majority  vote  of  stockholders,  warrania  petition  in 
Inroliintary  bankruptcy;  Slmonson  v.  Slnsheimer,  100  Fed.  429, 
bddlag  debtor  not  entitled  to  Jury  In  petition  In  lUToluntaiy  bank- 
ruptcy, since  only  Issue  for  Jury  U  solveucy  and  that  immatH^al: 
Cor  y.  Wall,  W  Fed.  S48,  holdlug  State  courts  have  concurrent 
jnilsdlctlon  of  actions  by  truBtee  to  eet  aside  fraudulent  transfers 
of  bankrupt;  In  re  Meyer.  98  Fed.  980,  holding  general  asslgnineni 
by  Arm  act  of  bankruptcy,  though  not  Including  partner's  separate 
property;  In  re  Emslie,  98  Fed.  731,  holding  preference  for  ante- 
cedent debt  as  by  mechanic's  lien  would.  If  not  discharged,  con- 
stitute an  act  of  banluaiptcy;  lu  re  Rome  Planing  UUl,  96  Fed.  814. 
holding  petitioning  creditors  In  Infoluntary  bankruptcy  must  show 
Insolvency  of  banlirupt  when  preference  made;  Leidigh  Carriage 
Co.  V.  Stengel,  95  Fed.  042,  holding  under  bankruptcy  act  1S9S.  i  3, 
general  assignment  Is  sufficient  to  warrant  adjudication  of  bank- 
ruptcy without  proof  of  Insolvency  at  time  of  asBignment;  Ketcham 
T.  M'Namara,  72  Conn.  712,  4<1  Atl.  147,  holding  under  bankruptcy 
act  1898,  trustee  of  assignment  under  State  lusolveitcy  law  cannot 
sue  to  set  aside  fraudulent  preference;  Duryea  r.  HuBe,  117  Wla. 
407,  94  N.  W.  307,  holding  creditor  may  recorer  froia  nsiilgnee 
under  general  assignment  amount  of  debtor's  debt  where  aaeeta 
exceed  amount  thereof. 

Distinguished  in  Bandolph  t.  Scruggs.  190  U.  S.  536,  23  Sup.  Ct 
711,  47  L.  1170,  holding  thongh  deed  of  SBslgnment  avoided  by  sub- 
sequent adjudication  of  bankruptcy,  charge  for  preparing  same 
provable  as  nuBecured  claim;  In  re  H.  Q.  Andrae  Co.,  117  Fed.  CiG3, 
holding  chattel  mortgage  withheld  from  record  an  unreasonable 
time  until  after  mortgagor  made  asalgnment  not  validated  by 
subsequent  record;  Vaccaro  t.  Security  Bank,  103  Fed.  438,  holding 
appointment  of  receiver  on  request  of  admlnietrator  of  deceased 
partner  whose  death  dissolved  firm  not  a  general  assignment; 
Slmonson  v.  Slnsheimer,  %  Fed.  952.  holding  creditors  made  parties 
to  proceedings  to  enforce  general  assignment,  not  repudiating  aa- 
slgnment  allowing  sale  of  property,  estopped  to  petition  for  In- 
voluntary bankruptcy. 

174  U.  S.  600-603.  43  L.  1102,  COLUMBUS  CONSTRUCTION  CO.  ». 
CRANE  CO. 

JucUclary  act  1891  does  not  contemplate  several  separate  appeals 
or  writs  of  error,  p.  602. 

Approved  In  Cincinnati,  Hamilton,  etc.,  Ry.  Co.  v.  Thlebaud,  177 
V.  8.  620,  44  L.  918,  20  Sup.  Ct  824,  dlamlaslng  writ  of  error  from 
Supreme  Court  to  Circuit  Court,  where  taken  while  prior  writ  from 
Circuit  Court  of  Appeals  pending. 
Vol.  Ill  — C6 
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174  U.  8.  eOS-610,  43  L.  1103,  BIO  GRANDE,  ETC.,  COi:X>NIZA- 
TION  CO.  T.  GILDBBSLEETE. 

Judgment  for  default  may  be  entered  where  attomej  wltlidrawa 
appearance  wltbont  leave  of  court,  p.  609. 

Approved  In  State  ex  rel.  t.  Lankford,  1S8  lad.  36,  62  N.  E.  621, 
dismissing  appeal  wbere  appelant  disregarded  Supreme  Gotut  role 
3,  leqnlrlng  Index  of  record. 

DlBtlngutslied  In  Jenkins  t.  York  Cliffs  Imp.  Co..  110  Fed.  809, 
holding  withdrawal  of  apearance,  entered  through  a  mlsappr^en- 
■lou,  does  not  anthorlse  attack  on  service  on  ground  of  form. 
174  n.  8.  610-621,  43  L.  1100.  McDONALD  t.  CHEMICAI.  NAT. 
BANK. 

Payments  made  to  national  bank  by  another  before  InaolTency 
and  not  contemplating  same  are  ralld,  p.  610. 

Approved  In  Kaston  v.  Iowa,  188  U.  S.  232,  23  Sup.  Ct  291,  47 
L.  457.  holding  nnconatitutlonal  Iowa  Code,  i%  1884,  1885,  prohibit- 
ing uatlonal  banks  from  receiving  deposits  when  insolvent,  punish- 
ing violations  thereof;  dissenting  opinion  In  Clark  v.  Cotton,  91 
Md.  233,  237,  46  Atl.  398,  390,  majority  holding  payment  by  Insolvent 
bank  of  president's  check  for  large  amount  one  day  before  hopelesa 
Insolvency  a  fraud  on  creditors  and  recoverable. 
174  V.  a.  622-638,  43  L.  1111,  NORTHERN  PAC.  BY.  CO.  v. 
De  LACEY. 

Successor  to  pre-emption  settler  who  failed  to  prove  within  thirty 
months  cannot  file  homestead,  pp.  632,  633. 

Approved  In  Oregon  &  CaL  R.  R.  v.  United  States,  190  U.  S.  192. 
23  Sup.  Ct.  6T0,  47  L.  1015.  bolding  lands  settled  but  abandooed 
fifteen  years  prior  to  railway  selection  as  lien  lands  were  not  re- 
served from  grant;  Northern  Pac.  R.  R.  v.  Amacker,  175  IJ.  S. 
668,  44  L.  276,  20  Sup.  Ct.  232,  holding  amended  pre-emption  declar- 
atory statement  excluding  land  in  original  statement  and  sub- 
stituting other  lost  any  rights  acquired  under  original;  M'Cnne  ». 
Esslg,  118  Fed.  2S0,  bolding  wife  of  homesteader,  completing  proof 
and  receiving  patent,  tal:es  full  title  to  exclusion  of  children: 
Cblcago.  etc..  By.  Co.  v.  United  States,  108  Fed.  313.  holding  pre- 
emption settlement  under  act  1841,  to  prevent  attachment  of  sub- 
sequent railroad  grant,  must  be  followed  by  pr^f  and  paymrat 
within  twelve  months;  United  States  v.  Northern  Pac.  R.  R.  Co„ 
103  Fed.  390,  holding  defanlt  for  thirty  months  in  proof  of  occupancy 
and  payment  for  laud  filed  prevents  exception  of  such  laud  from 
railroad  grant  of  13  Stat.  365;  Murray  v.  Polglase,  23  Mont.  419,  Sa 
Pac.  443,  holding  entryman  of  mining  claim  obtaining  receiver's 
receipt  on  final  entry  not  thereby  relieved  from  doing  asBignmeiit 
work  thereon. 
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174  V.  8.  639-670,  46  L.  1117,  McUULLEN  t.  HOFFMAN. 

Gonrt  will  Dot  enforce  rlghu  under  contract  for  combining  bide 
to  leBsen  competition,  p.  654. 

Approved  in  Diamond  Olne  Co.  t.  United  States  Glue  Co.,  18T 
U.  S.  614.  23  8up.  Ct.  207,  47  L.  332,  holding  contract  whereby 
foreign  corporation  Is  to  manage  factory  witbln  State  governed  by 
Wisconsin  taw  requiring  flltng  of  cbarter;  Cumberland  Tel.,  etc.,  Co. 
T.  Eranavllle,  127  Fed.  198.  holding  city  may  question  attempted 
transfer  of  franchise  to  nee  streets  for  telephone  pnrposes,  sncb 
being  Illegal;  Central  Trost,  etc.,  Co.  v.  Beapass,  112  Ky.  015,  620. 
66  S.  W.  423,  424,  bol^ng  4Hiulty  wlU  not  enterUin  bin  for  account- 
ing of  proSts  of  "  bcokmaking  "  copartnership;  Clark  v.  Needham. 
125  Mlcb.  88,  S3  N.  W.  1028.  holding  void  agreement  whereby  manu- 
factarer  agreed  to  cease  manufacturing  cbaplets  for  one  year  with 
privilege  of  renewal  for  four  years;  dissenting  opinion  In  Harcrow  v. 
Gardiner,  6»  Ark.  20.  64  8.  W.  881,  majority  holding  defendant 
cannot  defend  on  ground  that  note  waa  given  for  land  conveyed  by 
payee  in  fraud  of  Intter'a  OTMlltora. 

DIstlnKulRhed  In  Connolly  v.  Union  8ewer  Pipe  Co.,  184  U.  B. 
649,  46  Tj.  6R6,  22  Snp.  Ct.  436.  holding  forroatloD  of  combination  to 
coctrol  production  and  sale  of  eewA-  pipe  contrary  to  Sherman 
anil  trust  act  does  D^t  preclude  recovery  of  price  of  goods  sold;  Hal- 
lett  r.  Few  England  RoIIer-Qrate  Co.,  105  Fed.  222,  holding  Innocent 
purctanscr  of  etoclc  declared  Invalid  for  nonpayment  of  par  value  ro- 
quiiod  by  statute  may  recover  money  paid  for  certificate  so  declared 
void. 
174  U.  8.  670^4.  43  L.  1128.  UNITED  STATES  v.  DUDLEY. 

BoarJa  planed  and  grooved  or  tongned  and  grooved  are  admitted 
free  as  dresecd  lumber,  p.  673. 

Approved  in  B.  Breuss  ft  Co.  v.  United  Btates,  120  Fed.  1017, 
holding  split  bamboo  for  use  in  making  brooms  entitled  to  free 
entry  as  bamboo  unmanufactured  under  paragraph  700.  act  1807; 
United  Stales  v.  Leonard,  108  Fed.  45,  holding  substances  obtained 
from  washing  solid  residuum  left  after  distillation  of  wool  grease 
dutiable  as  wool  grease  under  customs  act  1897. 
174  U.  S.  674-6S9,  43  L.  1130,  LOUISVILLE  TBUST  CO.  T. 
LOUISVILLE,  ETC.,  RT.   CO. 

It  was  error,  under  circumstance  disclosed,  to  confirm  decree  of 
sale  without  investigating  collusion,  p.  680. 

Approved  In  6tate  Trust  Co.  v.  Kansas  City,  etc.,  B.  B.  Co.,  116 
Fed.  17,  holding  pnrctaaser  at  railway  foreclosnre  sale  may  enjoin 
creditor's  suit  In  State  court  to  enforce  claim  against  property, 
attacking  good  faith  of  foreclosure  proceedings;  St  Louis  Trust  Co. 
v.  Des  Moines,  etc.,  B.  E.  Co.,  101  Fed.  635,  holding  Invalid  transfer 
of  railroad's  property  on  foreclosure  to  reorganized  comj^ny  which 
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protected    stockboldera    without   recoKnlzIng    anperlor    eqnltles  ol 
creditors. 

Dlstln^lslied  In  Land  Title  &  Trust  Co,  t,  Asptaalt  Co..  etc„  IH 
Fed.  485,  boldlng  stockholder  cannot  Intervene  tn  receivership  pro- 
ceedingB  end  question  appointment  of  particular  receivers;  Cen- 
tral, etc.  Banking  Co,  t.  Farmers'  L,  &  T,  Co,,  114  Fed.  2K,  holding 
valldltj  of  negotiable  bonds  sold  to  bona  fide  purchaser  not  affected 
In  bonds  of  subseqnent  purchaser  t>ecause  a  prior  holder  could  not 
have  enforced  same;  Wenger  v.  Chicago  &  E,  R,  K,  Co,,  114  Fed, 
36,  37,  holding  where  foreclosure  instituted  in  ordinary  course, 
merely  to  enforce  bondholders'  rights,  fact,  that  old  stockholders 
receive  Interest  under  agreement  does  not  vitiate  transaction; 
Fld^lty  Ins.,  etc,  Co.  v.  Roanoke  St  Rj.  Co.,  9S  Fed,  4T8,  uphold- 
ing agreement  between  bondholders  of  corporation  coutemplatlns 
purchase  on  foreclosure  for  protection  of  own  interests  n'ltboul 
seeking  unfair  advantage  over  others. 

Miscellaneous,  Cited  In  Farmers'  Loan,  etc.,  Co.  t.  Louisville, 
etc.,  B,  R,  Co,,  103  Fed,  111.  113,  holding  decree  foreclosing  mort- 
gage on  railroad  not  Impeached  because  of  agreement  to  form  reor- 
ganization company  where  agreement  did  not  cause  default  matur- 
ing to  mortgages. 

174  U.  8,  690-710,  43  L.  1136.  UNITED  STATES  t.  RIO  GRAKDE. 
ETC.,  IHR.  CO. 

Court  does  not  take  Judicial  notice  of  navigability  of  part  of 
river,  p.  698. 

See  82  Am,  St  Rep,  446,  note. 

State  has  power  to  permit  appropriation  of  Bowing  wateia  u  It 
deems  wise,  p.  703. 

Approved  in  Farm  Investment  Co,  t.  Carpenter,  8  Wyo.  1S8,  ST 
Am.  St  Rep,  935,  61  Pac,  266,  upholding  Wyo.  Const  art  8,  |  I. 
declaring  State's  ownership  of  waters  of  all  natorol  streams,  lakes, 
and  springs  within  State. 

In  Rev.  Stat,  {  2339,  Congress  recognized  validity  of  local  ciu- 
toms  regulating  water,  p.  704. 

Approved  In  Gutlerrea  v.  Albuquerque  Land  Co.,  188  U.  8.  553,  S3 
Sup,  Ct,  341,  342,  47  L.  592,  holding  territorial  legislation  with  re- 
epect  to  regulation  of  use  of  public  waters  was  authorlEed  by  acts 
Congress  March  3,  1881,  and  March  3,  1877. 

Congress  did  not  empower  8tates  to  destroy  navigability  of  water- 
course, p;  706. 

Approved  In  United  States  v.  Rio  Grande  Dam  &  Irrigation  Co- 
184  U.  a  419,  420,  46  L.  621,  22  Sup.  Ct.  429,  reversing  decree  dis- 
missing suit  by  United  States  to  enjoin  obstruction  of  navigable 
stream  where  government  waa  forced  for  Insufficient  time  to  omit 
material  evidence;  United  States  v.  Irrlg=t|2=  C**..  10  N.  Mex.  618, 
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es  Pac.  276.  alDrmIng  dlBmlBsal  of  bill  to  enjoin  erection  of  dam 
across  Rio  Grande  on  ground  of  impairing  naTlgabllltf,  vbere  no 
erldence  of  effect  of  dam  offered. 

Act  September  10,  1890,  relative  to  obstrnctlons  Id  narlgable 
waters,  controls  since  Its  pasBage,  p.  707. 

Approved  Id  dissenting  opinion  In  Kean  v.  Calnmet  Canal  Co.,  190 
C.  8.  481,  23  flup.  Gt  661,  47  L.  1147,  majorltr  boldlng  Federal 
patent  of  "  whole  of  fractional  sections,"  referring  to  official  plat, 
convejed  to  Indiana  submerged  portions  tbereof. 
1T4  tr.  8.  710-718,  43  L.  1144.  CHICAGO.  ETC.,  BY.  CO.  v.  STDRM. 

Exemption  laws  are  part  of  remedy  and  subject  to  law  of  fonun, 
p.  717. 

Approved  In  Baltimore,  etc.,  R.  R,  Co.  v.  Adams,  1B9  Ind.  OT3, 
66  N.  B.  4fi,  holding  In  absence  of  evidence  common  law  as  to  ex- 
emptions presumed  to  prevail  in  sister  State;  Sexton  v.  Fhcenlx 
Ins.  Co.,  132  N.  a  2,  43  S.  E.  4S0,  boldlng  North  Carolina  dUzen 
cannot  set  up  personal  property  exemption  In  action  In  New  Xork. 

Kansas  court  rsveraed  for  failure  to  consider  Iowa  decision  In 
gamlsheelng  debt  In  suit,  p.  718. 

Approved  in  RothBchlld  v.  Knlgbt,  184  U.  8.  341,  46  L.  680,  22 
Sup.  CL  393,  affirming  Rotbecblld  r.  Knlgbt.  176  Mass.  SS,  &4,  67 
N.  E.  337,  338,'  boldlng  under  Pub.  Stat.,  chap.  157,  H  96.  07,  an 
insolvent's  assignee  may  seize  ',)y  trustee  process  debt  due  nonresi- 
dent defendant  alleged  to  be  fraudulent  preference;  Blackstone 
V.  Miller,  188  U.  S.  205,  23  Sup.  Ct,  278,  47  L.  445,  upholding  Sew 
York  Inheritance  tax  law  as  to  transfer  under  will  of  nonresident 
of  debts  due  decedent  by  residents  of  State;  King  t.  Cross,  ITS 
U.  S.  39ft,  44  L.  213.  20  Sup.  Ct.  132,  boldlng  garnishment  Of  resi- 
dent debtor  to  reach  debt  due  nonresident  defendant  does  not  de- 
prive latter  of  property  without  due  process;  Tootle  v.  Coleman, 
107  Fed.  43,  44,  45,  boldlng  garnishment  by  citizen  of  one  State  of 
resident  debtor  of  nonresident  creditor  gives  court  power  to  sum- 
moQ  defendant  by  publication;  Johnson  v.  Foster.  09  Ark.  618,  65 
a.  W.  106,  holding  under  act  April  19,  1895i  constructive  service  upon 
defendant  and  personal  service  on  garnishee  gives  Jurisdiction  to 
adjudicate  plaintiff's  claim;  Baltimore,  etc.,  R.  R.  Co.  v.  Adams, 
158  Ind.  8S«,  BDO,  605,  68  N.  E.  44,  46,  hoktlng  railroad  company 
framlsbeed  In  Kentucky  for  money  due  Indiana  employee  and  pay- 
ing Judgment  protected  thereby  although  garnishment  violated 
Indiana  statutes;  Williams  v.  St.  Ixiula,  etc.,  Hy.  Co.,  103  I.a.  9L'. 
33  So.  95,  holding  exemption  laws  are  part  of  remedy  and  subject 
to  law  of  forum;  Sexton  v.  Phcenix  Ins.  Co.,  132  N.  C.  2,  43  S.  E.4SW. 
hotdlug  sitoB  of  debt  on  Insurance  policy  executed  In  New  York  or 
North  Carolina  Is  New  York,  whore  It  Is  subject  to  attnclimenl; 
Pennylvanla  R.  R.  v.  Rogers.  r>2  \V.  Va.  4G0.  44  S.  E.  304,  iiolUlng 
nonresident  temporarily  within  State  may  be  summoned  to  answer 
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OB  garnlabee,  bnt  wheo  shown  to  be  >uch  cannot  be  held  except  for 
pcopertr  In  hands. 

Distinguished  In  Strouse  t.  iBKna,  etc.,  Ins.  Co.,  126  N.  a  231,  35 
S.  B.  473,  holding  garnishment  of  Connecticut  corporation  for  debt 
doe  resident  of  North  Carolina  In  action  In  Pennsylvania,  no  defeuM 
to  action  against  garnishee,  debt  having  no  situs  In  Penosrlvanla; 
Paper  Co.  v.  Shyer,  108  Tenn.  451,  67  S.  W.  K7,  holding  unconsti- 
tutional Shannon's  Tenn.  Code,  i  5298,  so  far  as  authorizing  d^ 
cioncy  Judgment  against  nonappearlng,  nonsccured,  nonresidoit. 
174  U.  S.  718-727.  Not  cited. 
174  U.  S.  728-739,  43  L.  1160,  8PURR  v.  UNITED  STATES. 

Refusing  counsel's  request  to  explain  act  1882,  Imposing  penalty 
for  act  charged,  was  error,  p.  739. 

Approved  In  Roberts  v.  United  States,  126  Fed.  905,  npbt^dlng 
Instruction  that  "  wlUful  killing."  within  Bev.  Stat,  |  5341,  means 
with  evil  Intent  or  kilting  under  circumstances  showing  reckless 
disregard  for  life. 

DisUngnlsbed  in  Rleger  t.  United  States.  lOT  Fed.  924,  holding 
refusal  to  reread  to  Jur7  charge  as  to  presumption  of  Innocence, 
where  Jury  did  not  desire  rereading,  not  error. 

174  U.  S.  73&-760,  43  L.  1154,  SAN  DIEGO  LAND  &  TOWN  CO.  t. 
V.  NATIONAL  CITY. 

State  may  subject  use  of  water  to  reasonable  public  c<»itrol,  p.  790, 

Approved  in  Stanislaus  Co,  v.  San  Joaquin,  etc.,  Co.,  192  U.  3.  210, 
215,  24  Sup.  Ct.  245,  247,  holding  reduction  of  water  rates  under 
Cal.  Stat.  1885.  p.  95,  |  5,  to  give  fl  per  cent,  upon  the  value  of 
property,  does  not  amount  to  taking  of  property;  San  Dl^o  Land, 
etc..  Town  Go.  v.  Jasper,  189  U.  S.  441,  442,  23  Sup.  Ct  572,  47  L. 
894,  holding  depreclstlon  In  value  of  plant  and  value  of  serrlccx 
rendered  due  to  drought  may  be  considered  In  determining  reason- 
ableness of  rates;  Cotting  v.  Godard,  183  U.  S.  85,  S9,  90,  46  L.  99. 
101,  22  Sup.  Ct.  33,  35,  holding  Kansas  set  Uarch  3,  1897,  limiting 
charges  to  be  made  by  stockyard's  corporation  without  limiting 
those  of  smaller  concerns,  though  general  In  terms.  Is  unconstitu- 
tional; Freeport  Water  Co.  v.  Freeport,  180  U.  8.  GOO,  45  L.  689,  21 
Sup.  Ct.  49S,  holding  Illinois  statute  June  6,  1891,  not  Invalid  because 
retjulring  no  notice  by  cities  Qxlng  water  rates;  Spring  Val.  Water- 
works r.  City,  etc.,  of  San  Francisco.  124  Fed.  586,  592,  602,  holding 
unconstitutional  San  Francisco  ordinance  reducing  wat^  rates 
nltowlng  UL't  earnings  of  4  4-10  per  cent  on  necessary  propertj  and 
3  3-10  after  fixed  charges  paid;  San  Diego  Land,  etc..  Town  Co.  v. 
Jasper,  110  Fed.  713,  holding  nonallowance  for  deterioration  of  plant 
does  not  authorize  court  to  declare  rates  unreasonable;  afflrmed  Id 
1S9  U.  S.  441;  Chicago  Union  Traction  Co.  v.  Chicago,  199  lU.  G43. 
on  N.  E.  492.  upholding  rate  of  fares  fixed  by  Chicago  Rev.  Code, 
I  1723,  did  not  deprive  r&ilwaja  of  property  without  due  process; 
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Kennebec  Water  Dtot  v.  WatervHIe,  97  Me.  203,  2M,  207,  214,  21^ 
&1  Atl.  13,  14,  IB,  18,  bolding  In  flxlng  compeiiBadon  for  water-worka 
plant  appraisers  reasonable  value  ot  reaUj',  and  for  all  francblsc's 
rights  and  privileges,  value  based  on  reasonable  rates. 

judiciary  Interferes  only  wben  enforcement  of  rates  amounts  to 
talcing  property  .vltbout  compensation,  p.  750. 

Approved  in  Cottlng  v.  Godard.  183  V.  S.  90,  22  Sup.  Gt  35,  bold- 
ing Kansas  act  March  3,  1897,  general  Iti  terms  but  discriminating  In 
fact  against  large  stockyard  by  limiting  Its  cbarfjes;  Palatka  W. 
W.  V.  Palatka,  127  Fed.  1&3,  granting  preliminary  Ijijunctlon  against 
city  fixing  rates  alleged  by  bill  as  destroying  value  of  plalntlfTs 
property;  Spring  Valley  Water-Works  v.  City,  etc.,  of  San  Francisco, 
124  Fed.  590,  holding  unconstitutional  San  Francisco  ordinance  Bx- 
Ing  rntes  allowing  return  of  4.4  per  cent  on  necesBary  property  and 
3.3  after  fixed  charges  paid;  Matttiews  v.  Board  of  Corp.  Comrs.. 
106  Fed.  9,  10,  upholding  finding  that  rates  fixed  for  carriage  of 
fertilizers  were  not  unreasonable  where  for  four  years  carrier 
earned  fair  net  profit 

Distinguished  Id  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118 
Iowa,  269,  2B0,  261,  91  N.  W.  1090,  holding  water  rates  fixed  by  or- 
dinance are  not  unreasonable  where  tbey  allow  net  profit  of  be- 
tween 4  2-5  and  6  1-2  per  cent. 

Fixing  of  rates  Is  legislative  act,  p.  750. 

Approved  In  San  Diego  Land,  etc..  Town  Co.  v.  Jasper,  189  U.  S. 
440,  23  Sup.  Ct  571,  47  L.  894.  holding  disappearance  of  petitioners 
wbo  commenced  proceedings  before  supervisors  Immaterial  where 
supervisors  defend  snlts. 

Railroad  corporation  maintaining  highway  cannot  flz  rates  ignor- 
ing rights  of  public,  p.  756. 

Approved  in  In  re  New  York,  etc..  Water  Co.,  08  Fed.  716,  bolding 
water  supply  company  furnishing  city  with  water  Is  not  subject 
to  involuntary  bankruptcy  proceedings  within  bankruptcy  act  1898. 

Miscellaneous.  Cited  In  San  Diego  Land,  etc.,  Co.  v.  Jasper,  110 
Fed.  704,  705,  in  statement  of  facts  as  itart  of  history  of  litigation. 

1T4  tJ.  8.  761-778,  43  L.  1162,  RICHMOND  v.  SOUTHERN  BELL, 
ETC.,  CO. 

Act  July  24,  1866,  in  aid  of  constrnctton  of  telegraph  lines  not 
applicable  to  telephone,  p.  777. 

Approved  In  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U. 
S.  163,  23  Sop.  Ct  818,  47  L.  1000,  holding  interstate  telegraph  com- 
pany liable  for  reasonable  municipal  license  to  cover  local  govem- 
mental  supervision  of  poles  and  wires;  Cumberland  Tel.,  etc.,  Co. 
V.  BvaDBvHle.  127  Fed.  195.  bolding  14  fltat  221.  granting  telegraph 
companies  right  of  way  over  military  and  postroada,  does  not  give 


IzcJbyCoOgIC 


174  U.  8.  TT8-S00        Notes  on  U.  8.  Iteports.  104S 

telepbone  rlgbta  In  city  BtreetB  wttbont  local  grant;  Cltr  ot  Toledo 
V.  Western  Union  Tel.  Co.,  107  Fed.  15,  holding  district  telegraph 
system  not  within  Rev.  Stat..  H  S2S3-52S8,  permlttlDg  telegraph 
lines  to  use  public  domain  to  enable  company  to  use  streets  without 
consent;  Soutbera  Bell  Tel.,  etc.,  Co.  v.  City  of  RIcbmand,  98  Fed. 
672,  holding  under  Va.  Code,  ^  1287,  telepbone  company  acc^t- 
ing  terme  of  ordinance  granting  use  of  streets  bound  by  reserved 
power  to  repeal  same;  Kinder  t.  Wisconsin  TeL  Co.,  106  Wis.  105, 
SI  N.  W.  1044.  holding  Terr.  Laws  1S4S,  p.  257,  tcrantlng  right  to 
telegraph  companies  to  occupy  land  with  owner's  consent,  did  not 
^varrant  errectlon  of  telepbone  line  without  additional  compensation. 

Dlatlngnisbed  In  Michigan  Tel.  Co.  t.  St  Joseph,  121  Ulch.  510, 
SO  N.  W.  3S6,  holding  municipality  giving  telepbone  company  street 
privileges  cannot  Impair  company's  right  to  extend  by  refnslng  to 
make  reasonable  regulations  for  erection  of  poles;  S.  A.,  etc.,  Ry. 
V.  S.  W.  Tel.,  etc.,  Co.,  93  Tex.  320,  77  Am.  St.  Rep.  887,  55  S.  W. 
118,  holding  Rev.  Stat,  arts.  698,  699,  giving  telegraph  corporatloos 
right  to  erect  poles  on  public  roads  and  conferring  power  of  emi- 
nent domain,  extends  to  telephone  companies. 

Rights  of  telephone  company  under  local  ordinance  determined  by 
court  of  original  Jurisdiction,  p.  778. 

Appi'oved  in  Southern  Bell  Tel.,  etc.,  Co.  t.  City  of  Richmond, 
103  Fed.  32,  holding  proper  for  Circuit  Court  to  determine  rlgbta 
acquired  by  telephone  company  under  Richmond  ordinance. 
174  U.  S.  778-798,  43  L.  1169,  OAKES  t.  UNITED  STATES. 

Act  July  28.  1898,  confers  on  Court  of  Claims  JurledtctlOD  to  de- 
termine merits  of  claim  Involved,  p.  78Q. 

Distinguished  In  Watts  v.  United  States,  123  Fed.  114,  holdlui; 
special  act  (32  Stat  242,  chap.  887).  for  hearing  In  GIrcnIt  Court  for 
British  vessel  injured  In  colllslou,  conferred  Jurisdiction  to  r«ider 
decree  against  government  tor  loss. 

174  U.  S.  800,  43  L.  U88,  ADAMS  v.  COWEN  (MBMORANDDjI 
CASE). 

Petition  for  certiorari  allowed  and  affirmed  by  divided  court, 
p.  soo. 

Cited  in  Glldden  v.  Cowen,  123  Fed.  49,  holding  counsel  asBoclated 
m  litigation  having  no  partnership  relation  cannot  be  treated  aa 
partners  in  awarding  compensation. 

174  U.  S.  800.  STONE  v.  DEPOSIT  BANK  OF  FRANKFORT. 
■    Affirming  with  coats  by  divided  court,  P.  800, 

Cited  In  dissenting  opinion  In  Deposit  Bank  t.  Frankfort  191  V. 
S.  324,  24  Sup.  Ct.  163.  majority  holding  decree  of  Circuit  Court  rest- 
ing on  State  decision  declaring  Ky.  Stat  1885-80,  created  e 
res  adjudlcata  although  State  holding  reversed. 
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ITS  D.  8.  1-32,  44  L.  49,  JONES  t.  MBEHAN. 

iDdlao  treaties  construed  as  words  wonld  be  nnderetood  b; 
Indians,  p.  11. 

Approved  In  Sloan  v.  United  States,  IIS  Fed.  288,  boldlng.  In 
construing  Indian  treaties,  words  '*  half  blood  "  and  "  raized  blood  " 
are  based  on  ao  distinction  between  deilTatlon  of  blood  from  fatter 
or  motber;  United  States  t.  Oregon  Cent  M.  B.  K.  Co.,  103  Fed.  556, 
boldlng  13  Stat.  333,  granting  lands  for  wagon  road  purposes 
But>8ei]aent  to  Indian  treaty  relinquleblng  certain  lands  and  re- 
serving Dtbers,  conveyed  no  land  occupied  by  Indians. 

Dlstlngnlsbed  In  United  States  v.  Cboctaw  Nation.  179  U.  S.  532, 
49  L.  306,  21  Sup.  Ct  164,  boldlng  ordinary  meaning  of  words  of 
Indian  treaty  not  disregarded  because  of  dependent  character 
although  It  includes  an  absolute  cession. 

Treaty  October  2,  1863,  with  Chlppewas,  setting  apart  640  acres 
for  chief,  granted  alienable  fee,  p.  22. 

Approved  In  Br  parte  Joins.  191  U.  S.  100,  24  Sup.  Of  27, 
holding  prohibition  against  Cboctaw  and  Cblckaeaw  citizenship 
court  to  prevent  ^ectuating  of  Judgment  of  Federal  court  admit- 
ting to  citizenship  will  not  Issue  where  court  bad  rendered  Judgment; 
Ben-Way-Bln-NesH  y.  Eshelby.  87  Minn.  100,  91  N.  W.  291.  holding 
tribal  Indian  may  maintain  action  In  Circuit  Court  to  recover  un- 
divided Interest  In  section  of  land. 

Bight  to  inherit  from  tribal  Indian  grantee  of  land  governed  by 
tribal  customs,  p.  29. 

Approved  In  Peters  v.  Ualln,  111  Fed.  252,  holding  court  of 
State  of  Iowa  has  no  authority  to  appoint  guardian  for  minors 
of  Sac  and  Fox  tribe:  T-Ta-Tah-Wah  v.  Kebock,  106  Fed.  261, 
holding  property  of  deceased  tribal  Indian  descends  In  accordance 
with  tribal  customs. 

Miscellaneous.  Cited  In  Issaquah  Coal  Co.  v.  United  States,  etc.. 
Guaranty  Co..  120  Fed.  90.  holding  where  evidence  In  support  of  de- 
fense was  Introduced  without  objection,  objection  cannot  be  first 
made  fn  appellate  conrt 

175  U.  8.  32-86,  44  L.  62,  SCUDDEB  v.  COMPTEOLLBB  OF  NEW 
YORK. 

Constitutionality  of  State  tax  on  nonresident's  property  not  re- 
viewable on  error  unless  raised  below,  p.  36. 

Approved  In  Harklns  v.  Asbvllle,  ISO  V.  8.  636,  45  L.  709,  2t 
Sup.  Ct.  922,  reaffirming  rule. 

[1049] 
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175  U.  S.  87-^.     Not  dted. 

176  U.  8.  40-eO,  44  L.  «>,  DB  LA  TBBGNB  CO.  ▼.   GERMAN 
SAVINGS  INST. 

Corporation  without  express  power  .caanot  purchase  stock  to 
anotber  corporation  to  control  latter,  pp.  54,  55. 

Approved  In  Cumberland  TeL,  etc.,  Co.  v.  EvanBTiUe,  127  Fed. 
190,  holding  2  Burns'  Rer.  Stat  lad.  1901,  |  5517,  conferring  du 
telephone  companies  organized  thereunder  power  to  hold  and  con- 
ver  necessary  realty,  does  not  autborlze  sale  of  entire  propertf: 
Hobotbam  v.  Prudential  Ins.  Co..  64  N.  J.  Bq.  682,  53  AtL  8M, 
holding  Laws  1896,  p.  129,  enumeratli^  lnvestmei)ts  allowed  to 
insurance  companies,  does  not  warrant  expenditure  of  $8.00ftOOO 
to  acquire  controlling  Interest  in  trust  company. 

Distingulfilied  In  Bancroft  v.  Bloede,  106  Fed.  399,  holding  Dela- 
ware Constitution  expressly  giving  corporations  power  to  hold 
stock  In  other  corporations  where  prior  law  silent  ahowa  prior 
public  policy  not  opposed. 

175  U.  8.  aO-Tl,  44  L.  72,  UNITED  STATES  v.  CONWAY. 

Court  of  Private  Land  Claims  should  respect  title  confirmed  bj 
Congress,  p.  71. 

Approved  In  United  States  v.  Baca,  184  U.  S.  669,  46  L.  736. 
22  Sup.  Ct.  543,  holding,  under  act  March  3.  1891,  t  13.  Court  of 
Private  Land  Claims  has  no  power  to  pass  upon  claims  under 
Spanish  grant  confirmed  by  Congress  and  patented  to  grantee; 
United  States  v.  Chavez,  175  U.  S.  525,  44  L.  260,  20  Sup.  Gt  165, 
holding  couBrmation  of  grants  to  persons  claiming  by  legal  snc- 
ceBslon  from  grantee  may  be  made  under  act  1891,  i  8,  to  claimant 
alone  without  naming  "  assigns  and  legal  representatives." 

175  U.  S.  71-76.     Not  cited. 

175  U.  S.  76-90,  44  L.  78,  AINSA  t.  NEW  MEXICO,  ETC,  B.  B. 
CO. 

Arizona  territorial  courts  since  1891  determine  validity  of  non- 
conflrmed  Mexican  grant  before  cession,  p.  90. 

Approved  in  Ainsa  t.  New  Mexico,  etc..  R.  R.  Co.,  17B  U.  8.  81, 
44  L.  84.  20  Sup.  Ct  33,  reafflrming  rule;  United  States  v.  Bacca, 
184  U.  S.  657,  46  L.  735,  22  Sup.  Ct  542,  holding,  undM  act  March 
3.  1801,  Court  of  Private  Land  Claims  has  no  authority  to  pass  upon 
merits  of  Spanish  grant  confirmed  by  Congress  and  patented  to 
grantees:  Mitchell  v.  Furman,  180  U.  S.  436,  45  L.  611,  21  Sup.  Gt 
443,  holding  duty  of  securing  private  rights  In  territory  ceded  bj 
Spain  in  Florida  might  be  discharged  by  Congress  or  through 
boards  or  courts;  United  States  v.  Chavez.  175  U.  8.  525.  44  L.  260. 
20  Sup.  Ct  165,  holding  cooflrmation  of  grant  to  claimants  aloae 
may  be  made  under  act  1891,  i  8,  without  naming  "  asBlgDS  and  1^ 
lepresenta  lives." 


izcubyCoOgIc 


Dlstlngulsbed  In  United  States  t.  Martinez,  ISl  V.  S.  44G,  46  L. 
634,  22  Sup.  Ct  424,  boldlng  unexplained  delay  of  seven  years  after 
confirmation  of  land  grant  bj  Court  of  Private  Land  Claims  bars 
rlgbt  to  sue  goverument 

175  U.  S.  91-108,  44  L.  84.  HABTFORD  INS.  CO.  v.  CHICAGO. 
ETC.,  RAILWAY. 

Common  carrier  may  obtain  Insurance  against  losses  b;  negli- 
gence, p.  98. 

Approved  in  Wabash  Ry.  v.  Ordelbeide,  88  Mo.  App.  S92,  uphold- 
ing contract  of  Indemnltj  against  loss  by  Are  made  67  lessee  of 
portion  of  right  of  way  to  erect  elevator  tbereon. 

Validity  of  contract  releasing  railway  for  negligence  toward 
leased  premises  determined  by  local  law,  p.  100. 

Approved  In  Christie  Grain  &  Stock  Co.  v.  Board  of  Trade,  125 
Fed.  1G7,  holding,  according  to  Illinois  construction,  board  or 
trade  of  Chicago  not  entitled  to  protection  of  rights  in  quotations 
on  dealings  In  futures;  M'Cormlck  v.  Shlppy,  124  Fed.  51,  aOlrmlng 
119  Fed.  230,  upholding  stipulation  In  charter  demising  vessel 
whereby  owner  BBsumes  risk  of  loss  through  master's  negligence; 
In  re  Antlgo  Screen  Door  Co.,  133  Fed.  253,  following  Wisconsin 
law  and  decisions  holding  chattel  mortgage  fraudulent  by  agree- 
ment giving  mortgagor  right  to  sell  for  own  benefit  and  voidable 
by  general  creditors;  O'Brien  v.  Chicago,  etc..  Ry.  Co.,  116  Fed.  SOT, 
holding  Invalid  under  Iowa  laws  abrogating  fellow  servant  rule 
contract  whereby  express  messenger  relieved  express  company  of 
liability  and  authorized  similar  contract  with  railroad;  L.  Buckl  & 
Son  Lumber  Co.  v.  Fidelity,  etc.,  Co..  109  Fed.  401,  following  State 
construction  of  Fla.  Rev.  Stat  1892,  i  1648,  allowing  reasonable 
attorney's  fees  as  damages  on  attachment  bond;  Williams  v.  Gay- 
lord,  102  Fed.  374,  following  California  construction  of  Stat.  1880, 
p.  131,  prohibiting  any  mining  corporation  from  selling  or  dis- 
posing of  ground  as  mcludlng  foreign  corporations;  Southern  Ry. 
Co.  V.  North  Carolina,  etc.,  Comm..  99  Fed.  ICf),  holding  decision  of 
highest  State  court  on  question  whether  a  statute  has  been  repealed 
by  later  statute  binds  Federal  court;  Greenwich  lua.  Co.  v.  Louis- 
ville &  Nashville  R.  H.,  112  Ky.  604,  86  8.  W.  412,  upholding  con- 
tract whereby  railway  company  relieved  Itself  from  loss  by  fire  of 
tjuildlng  permitted  to  be  built  on  right  of  wsy;  Missouri,  etc.,  Ry. 
V.  Carter.  95  Tex.  477,  88  S.  W.  IK.  upholding  contract  whereby 
mlllowner  in  consideration  of  constmctlon  of  switch  relieved  com- 
pany of  liability  for  injury  to  stock  or  employees. 
175  U.  S.  109-114,  44  L.  92,  BIENVILLE  WATER  SUPPLY  CO.  v. 
MOBILE. 

Corporation  having  nonexclusive  water  franchise  cannot  enjoin 
city  from  making  similar  contracts,  p.  114. 

Approved  in  Joplln  v.  Light  Co.,  191  U.  S.  158.  24  Sup.  Ct  45. 
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ITS  V.  S.  114-148        Notes  on  U.  S.  ReportB.  lOB 

holding  ordinance  under  Uo.  Laws  1891,  p.  60,  grantlug  twentj-year 
sonexclnslve  electrlc-Iigtat  francblse,  does  not  tmplledir  bind  citj 
Dot  to  engage  tn  commercial  lighting;  Helena  v.  Helena  Water- 
works Co.,  122  Fed.  14,  holding  ordinance  granting  nonexclnalTe 
nae  ot  streets  for  water  purposes  for  twenty  jeara  reserving  ligbl 
of  city  to  build  sewers  and  other  public  works  did  not  preclude 
city  water-works;  Aostln  t.  Bartholomew.  107  Fed.  352,  holding 
grant  of  wster-works  privileges  to  supplj  city  for  twenty  years 
does  not  prevent  city  from  contracting  with  other  company  for 
more  water  when  needed;  Cunningham  v.  Cleveland,  98  Fed,  66::, 
holding  ordinance  granting  water  and  electric  franchise  for  term 
of  years  providing  for  rental  for  certain  number  of  lights  and 
hydrants  creates  no  monopoly. 

178  U.  S.  114-120,  44  L.  94,  IN  RE  BLAKB  AND  OTHERS,  EX 
PARTE. 

Writ  of  error  and  not  mandamus  proper  remedy  for  review  ol 
State  decision,  p.  118. 

Approved  in  State  v.  Nelson,  105  Wis.  115,  80  N.  W.  HOG,  hold- 
ing mandamus  will  not  lie  to  compel  county  treasurer  to  repay 
to  town  school  trustee  money  erroneously  paid  by  town  treasurer. 

Distinguished  Is  Baltimore,   etc.,  Assn.  v.  Alderson,  99  Fed.  491. 
holding  where  appellate  court's  mandate  directs  Circuit  Court  to 
vacate  order  ratifying  receiver's  sale  and  to  pay  mouey  to  pnr- 
chaser,  Circuit  Court  may  award  same  to  sureties  of  receiver. 
175  U.  S.  120-148,  44  L.  99,  NEW  ORLEANS  v.  WARNER. 

Statute  of  Limitations  does  not  bar  cestnl's  suit  against  express 
trustee,  p.  130. 

Approved  In  New  Orleans  v.  Warner,  101  Fed.  1005,  reafflrming 
rule;  New  Orleans  v.  Fisher,  180  U.  S.  196,  202,  203,  45  L.  491,  455. 
21  Sup.  CL  362,  holding  judgment  credltore  of  city  whose  claims 
payable  out  of  school  taies  not  barred  by  statute  from  enforcing 
accoimtlng  against  city  collectlnB  taxes  as  trustee. 

Exemption  from  taxation  does  not  exempt  from  special  aoacflS- 
ments.  p.  139. 

Approved  in  Edwards,  etc..  Construction  Co.  v.  Jasper  County. 
117  Iowa,  3T3,  90  N.  W.  1009,  94  Am.  St  Rep.  301,  holding  city 
property  owned  and  used  by  county  for  courthouse  not  exempt 
from  special  assessment  for  street  Improvement 

Louisiana  constitutional  amendmeut  18T4  meant  to  validate  drain- 
age warrants,  p.  144. 

Approved  In  United  States  v.  Capdevlelle,  118  Fed.  813,  holding 
drain^e  warrants  payable  out  of  drainage  assessments  In  purchase 
of  drainage  plant  nnder  La.  act  1876  created  no  new  Indebtedness. 

Miscellaneous.  Cited  In  Vlokrey  v,  Sioux  City.  104  Fed.  167,  hold- 
ing equity  will  compel  city  to  collect  and  properly  apply  assessments 
levied  pursuant  to  Iowa  statute  though  city  liable  to  action  at  law- 
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HK>3  Kotea  on  V.  S.  Reports.         175  u.  S.  U&'ITJ 

175  U.  S.  14S-181,  44  L.  109,  BRADY  y.  D^LY. 

ReTlaed  Statntes,  f  4900,  awarding  damageB  for  Infrlnglnft  copj- 
rlgbts.  Is  not  ft  j^oal  statute,  p.  154. 

Approved  in  Atlanta  t.  Cbattonooga  Foundrj',  etc.,  127  Fed.  S9, 
holding  action  brought  In  Tennessee  for  three-fold  damagea  Im- 
posed by  the  remedial  anti-trust  act  of  1S90  governed  by  tbe  three- 
year  State  statute,  affirming  101  Fed.  902,  910;  Boston,  etc.,  R.  R. 
T.  Hard,  108  Fed.  120,  121,  hoidlng.  Pub.  Stat.  Mass.  1882,  punish- 
ing railroads  for  wrongful  death  by  $500  to  $5,000  One,  recoverable 
by  Indictment  for  widow  and  children,  remedial  in  Its  nature. 

Dlstlngntshed  in  Bollea  v.  Outing  Co.,  175  U.  S.  264,  41  L.  167, 
20  Sup.  Ot.  95,  holding  penalty  of  $1  Imposed  by  Rev.  Stat.,  f  49G5, 
for  every  sheet  found  In  defendant's  possession,  covers  only  those 
In  his  hands  for  purposes  of  forfeiture;  Newgold  v.  American,  etc., 
Mfg.  Co.,  108  Fed.  343,  holding  qui  tam  action  to  recover  penalties 
onder  Rev.  Stat,  E  4901,  for  falsely  marking  article  patented  Is 
penal  and  defendant  cannot  be  compelled,  under  section  724,  to 
produce  incrimluatlng  books;  Falk  v.  Curtis  Pub.  Co.,  100  Fed,  79, 
holding,  under  Rev,  Stat.  {  629.  Circuit  Court  has  Jurisdiction  of 
suit  under  section  4965  for  penalty  of  $1  for  each  infringing  copy  of 
copyrlgbted  engraving  found  In  defendant's  possession. 

Action  under  Rev.  Stat,  f  4966,  are  governed  by  State  Statutes  ot 
Limitations,  p.  161. 

Approved  in  Atlanta  v.  Chattonooga  Foundry,  etc.,  127  Fed.  58, 
holding  action  brought  In  Tennessee  to  recover  three-fold  damages 
imposed  by  remedial  autl-tnist  law  of  ISOO  governed  by  three-year 
SUte  statute;  Green  v.  Barrett,  123  Fed.  350,  holding  plalatlCTs 
right  to  revive  action  for  Infringement  of  patent  against  executor 
of  defendant  subject  to  Massachusetts  statute  governing  suits 
o gainst   executors. 

175  U.  S.  162-172.    Not  cited. 

175  U.  S.  172-177.  44  L.  119,  BROWN  v.  NEW  JERSEY. 

State  has  full  control  over  procedure  consistent  with  conBtltn- 
tlonal  guarantees,  p.  175. 

Approved  in  dissenting  opinion  in  The  Robert  W.  Parsons,  191 
U.  S.  46.  24  Snp.  Ct  18,  holding  enforcement  of  lien  on  canal  steam- 
t>oat  for  repairs  wholly  within  Jurisdiction  of  Admiralty  Courts. 

New  Jersey  law  limiting  peremptory  challenges  to  five  in  cases 
of  struck  Jury  Is  constitutional,  p.  175. 

Approved  In  Hall  v.  Johnson,  ISO  U.  S.  4S0,  46  L.  1259,  22  Sup.  Ct 
943;  Dobba  v.  Kansas,  184  U.  S.  697,  46  L.  764,  22  Sup.  Ot  940; 
Bessert  v.  Hagan.  183  U.  B.  694.  46  L.  393.  22  Sup.  Ct  935;  Day  v. 
Conley,  179  U.  S.  'J80.  45  L.  383.  21  Sup.  Ct.  917;  Clifford  v.  Reumpler. 
177  U.  a  683,  44  L.  945,  20  Sup.  Ct.  1028,  and  CiilTord  v.  Reumpler, 
175  n.  S.  723,  44  L.  337,  20  Sup.  Ct.  1024,  all  reaffirming  mle; 
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175  C.  S.  178-187        Notes  on  U.  S.  Reports.  lOH 

Capita]  City  Dairy  Co.  t.  Ohio,  188  U.  8.  245,  46  L.  17S,  22  Snp. 
CL  123,  apholdins  Oblo  statute  prohibiting  Bale  of  oleomargarine 
containing  any  colorlog  matter;  Mallett.  y.  Nortb  CaroUna,  181 
U.  S.  S9&,  45  L.  20,  21  Snp.  Ct  734,  holding  not  unconstltntloDnl 
allowance  of  appeal  to  State  from  court  of  one  district  bnt  noi 
from  anotber  district  of  State  In  case  of  grant  of  new  trial;  M^ 
Donald  v.  Msesacbnsetts,  180  U.  8.  313,  4S  L.  547,  21  Sap.  Gt  390. 
upholding  UsBS.  Stat.  1887,  imposing  heavier  punishment  upon 
person  convicted  of  felony  If  twice  before  convicted  and  Imprisoned 
over  three  years;  Erb  v.  Morascb,  177  D.  S.  585,  44  I^.  898,  30 
Sup.  Ct.  810,  holding  Federal  receiver  must  mn  road  subject  to 
city  ordinance  regulating  S|>eed  of  trattis  within  city  limits; 
Murphy  v.  Massachusetts.  177  V.  S.  163,  44  L.  715,  20  Sap. 
Ct.  642,  upboldlng  sentence  of  conviction  under  Massachusetta  stat- 
ute after  reversal  of  former  Judgment  on  application  of  accosed 
because  former  sentence  was  illegal;  Maxwell  v.  Dow,  176  U.  S. 
584.  587,  608,  e05,  44  L.  598,  599,  605,  606,  20  Sup.  Ct  450,  491, 
457,  458,  holding  Utah  statute  authorizing  Jury  of  eight  does  not 
deny  defendant  due  process;  Williams  v.  Gaylord,  102  Fed-  375. 
foUowiog  Cal.  Stat  1880,  p.  131.  prohibiting  mining  corporations 
to  dispose  of  mining  ground,  construed  by  State  court  to  incinde 
foreign  corporations;  State  v.  Comer,  157  Ind.  613,  62  N.  B.  453, 
holding  Fifth  Amendment  providing  that  no  person  shall  be  com- 
pelled to  testify  against  himself  in  criminal  case  operates  solely 
upon  Federal  power;  State  v.  Taylor,  68  N.  J.  L.  279,  S3  AtL  391, 
upholding  lower  court's  order  on  motion  of  State  that  Jury  be 
struck  to  try  Indictment  against  defendant 
175  U.  S.  178-183.  Not  cited. 
175  U.  S.  184-187,  44  L.  124,  MAREDSON  v.  BOUCHER. 

Judgments  of  State  courts  In  criminal  cases  should  not  be  re- 
viewed on  habeas  corpus,  p.  186. 

Approved  In  Moss  v.  Glenn.  189  XT.  S.  506.  23  Sup.  Ct  851,  47 
L.  921;  TsukamotB  v.  Lackmann,  187  D.  S.  635,  23  Snp.  Ct  842,  47 
K  343;  BisBert  v.  Hagen,  183  D.  S.  694,  46  L.  393,  22  Sup.  Ct  9S6: 
Day  V.  Conley,  179  D.  8.  680,  45  L.  383,  21  Sup.  Ct  917,  and  Dreyer 
V.  Pease.  176  U.  8.  681.  44  L.  637,  20  Sup.  Ct  1025,  aU  reaffirming 
rule;  Stori  v.  Massachusetts.  183  U.  S.  141,  46  L.  124,  22  Sup.  Ct  73. 
refusing  to  review  on  habeas  corpus  construction  of  State  atatutea 
as  validity  governor's  respite;  Minnesota  v.  Brundnge,  180  U.  8. 
502,  45  L.  641,  21  Sup.  Ct  456,  holding  application  for  habeas  corpus 
should  be  denied  without  prejudice  where  accused  has  not  availed 
himself  of  State  remedies  against  alleged  invalid  law;  Davis  v. 
Burke,  179  U.  S.  402,  45  L.  251,  21  Sup.  Ct.  211,  denying  peUtloa 
for  habeas  corpus  to  interfere  with  execution  of  State  court's 
sentence  where  State  law  alleged  to  be  Invalid  was  not  questioned 
in  State  court;  In  re  Stone,  120  Fed.  101,  refusing  to  discharge 
peddUr  convicted  of  peddling  without  license  oa  ground  that  his 


Dg.lizcUbyCoOglC 


'«uu  Notes  on  D.  S.  Beporta.         175  D,  S,  187-210 

conviction  Tlolated  Interstate  commerce  clause.    See  87  Am.  8t 
Hep.  201,  note. 

175  D.  S.  187-210,  44  L.  126.  THE  NHIW  TOEK. 

Narigatlon  on  Great  Lakes  In  1861  governed  b;  Congreaslonri 
Regulations  of  1864,  p.  19S. 

Approved  In  Ttie  Albert  Dnmols,  177  U.  S.  24S,  44  L.  756,  20  Sup. 
Ct  597,  boldlng  navigation  of  Mlsslsalppl  below  New  Orleans  was 
sabject  In  1897  to  original  rules  of  act  1864,  in  Bev.  Stat,  |  4236. 

Apptoacbing  vessel  wbose  signals  remain  nnanswered  mnst  stop 
and  reverse  if  necessary,  p.  201. 

Approved  In  Tbe  Zampa,  113  Fed.  544,  boldlng  schooner  at  fanit 
for  holding  her  course  too  long  after  seeing  signals  of  other  ship; 
The  J.  B.  King,  lOS  Fed.  BSl,  boldlng  vessel  at  faalt  for  not  revers- 
ing wlien  Qrst  and  second  signals  were  unanswered;  The  Mabar  St 
Bums,  106  Fed.  87,  holding  both  tugs  at  fault  where  one  signaled 
passage  to  right  continuing  when  signal  unanswered,  and  other 
continued  without  observing  vessel  or  signal. 

Unexplained  failure  to  bear  signals  and  see  lights  on  clear  night 
presomptlve  of  negligence,  p.  204. 

Approved  In  Tbe  Chicago,  125  Fed,  717,  boldlng  "  Chicago "  at 
fault  In  not  observing  privileged  "  Augusta "  and  In  seeking  to 
pass  In  front  contrary  to  mles  of  navigation;  The  Manltou,  116 
Fed.  64,  holding  where  steam  found  In  hold  and  valves  partially 
open  vessel  must  show  valves  closed  when  voyage  begun,  or  infer- 
ence of  nnseaworthinesB  may  be  drawn. 

The  lesson  that  steam  vessels  must  stop  tbelc  engines  in  presence 
of  danger  difficult  p-  207. 

Approved  In  The  Delmar,  125  Fed.  132,  boldlng  tug  at  fault  for 
collision  with  schooner  for  passing  too  near  ivltli  barge  In  tow  on 
300-foat  hawser;  The  Straits  of  Dover,  120  Fed.  903,  holding  both 
vessels  in  fault  where  BlueHcIdB,  the  hurdeneci  vessel,  attempted  to 
cross  bows  of  "  Straits  of  Dover,"  where  latter  did  not  persist  In 
course  nor  signal;  Tbe  Joseph  M.  Clark,  119  Fed.  461,  holding 
steamer  Horton  at  fault  for  casting  oH  and  attempting  to  pass 
across  bows  of  Clark,  the  privileged  vessel,  while  latter  was  within 
400  feet  of  landing:  Tbe  Elizabeth.  114  Fed.  750,  holding  ferry-boat 
nt  fault  In  calling  on  sloop  to  give  way  where  no  difficulty  prevented 
former  from  observing  mles  of  navigation;  The  Alabama,  114  Fed. 
217,  boldlng  duty  rests  on  steamer  to  keep  clear  of  tug  Incumbered 
with  tow;  Tbe  Blcbmond,  114  Fed.  213,  holding  disappearance  of 
Ugbt  was  warning  to  steamer  to  exercise  extraordinary  dlllgeDce. 
falling  to  do  which  Is  negligence;  Wllder's  SS.  Co.  v.  Low,  112 
Fed.  172,  holding  steamer  at  fault  for  collision  with  barbentinc, 
where  former  did  not  slacken  speed  to  ascertain  latter's  course 
nntll  Immediately  pilor  to  collision. 
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175  D.  8.  211-248        Notes  on  U.  S.  Reports.  VKS 

Rnlea    to   be    observed    bj    approaching    TesselB    dlscnssed,    pp. 


Approved  In  The  Ctty  of  Augusta,  102  Fpd.  996,  holding  brf^ 
vessels  to  blame  where  neither  observed  the  otber  until  witbln 
400  feet  of  collision  and  neither  heard  other's  signals,  showing 
Intent  to  cross  ahead. 

Plaintiff  Injured  by  two  vessels  can  recover  vntln  damages  from 
cither,  p.  210. 

Approved  In  The  Delta,  12S  Fed.  137,  hoIdluK  tng  libeled  for  loss 
of  scow  cannot  avoid  liability  on  ground  of  negligence  of  tblrd  t>oat 
unless  latter  brought  In  under  admiralty  rule  511;  The  Nesaba,  111 
Fed.  223,  holding  both  vessels  at  fault  where  overtaking  vessel 
attempted  to  pass  without  receiving  assenting  signal  from  over- 
taken vessel;  The  Llviogstone,  104  Fed.  923,  holding  bond  given 
for  release  of  vessel  libeled  for  colllalon  brought  Jointly  by  vessel- 
owner  and  owner  and  bailee  of  cargo  stands  for  payment  of  sams 
recovered  by  Insurers;  In  re  Lakeland  Transp.  Co.,  103  Fed.  330, 
holding  where- both  vessels  at  fault  cargo-owner's  remedy  is  against 
steamer  solely  and  he  may  recover  entire  damages. 

175  n.  S.  211-24S,  44  L.  136,  ADDTSTON  FIFE  &.  STEEL  CO.  v. 
UNITED   STATES. 

Congress  may  prohibit  contracts  directly  and  not  incidentally 
regulating  interstate  or  foreign  commerce,  p.  228. 

Approved  In  Bemrat  v.  National  Harrow  Co.,  186  U.  8.  92,  93,  46 
L.  1069.  2^  Sup.  Ct.  756,  holding  reasonable  reatrlctlona  In  license 
upon  use  of  patented  article  not  prohibited  by  act  Congress  Jaly 
2,  1890;  Bootb  v.  Davis,  127  Fed.  879,  upholding  contract  by  stock- 
holders of  corporation  selling  property  not  to  engage  In  same 
business  within  certain  territory  for  ten  years;  Phillips  v.  tola  Port- 
land Cement  Co.,  125  Fed.  595,  upholding  contract  of  sale  by  mano- 
faccurer  to  Jobbers  for  product  to  be  shipped  into  another  State. 
wbereby  latter  are  prohibited  from  selling  ontslde  auch  State;  Whit- 
well  V.  ContinentaC  Tobacco  Co.,  125  Fed.  458,  holding  contracts 
wblch  substantially  restrict  Interstate  commerce  and  main  purpose 
is  not  to  foster  business  of  makers;  Edison  Phonograpb  Co.  v.  Pike. 
116  Fed.  836,  upholding  condition  In  license  to  use  and  vend  patent 
articles,  whereby  licensee  was  not  to  sell  for  less  than  specIBed 
price;  Chesapeake,  etc.,  Co.  v.  United  States,  115  Fed.  621,  holding 
iuviilld  contract  between  fuel  company  and  coke  producers  for  dis- 
posal of  whole  output  at  mlnimnm  price,  former  not  to  handle 
product  of  competing  mines;  People  v.  Butler  Street  Foundry,  201 
111.  251,  66  N.  E.  353,  upholding  IlL  anU-trust  law  of  1891,  re- 
quiring corporation  to  answer  under  oath  secretary  of  State's  in- 
quiries as  to  violations,  without  subjecting  them  to  criminal  proee 
cution  for  truth. 
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Commerce  danso  limits  liberty  of  cltlMH,  p.  230. 

DlBdDgul^bed  In  Greenwich  Ina.  Co.  v.  C&rroll,  125  Fed.  127, 
boldlQg  iDTBltd  Iowa  Code,  |  17M,  problblUiig  Are  Insurance  com- 
panies In  State  from  entering  Into  agreement  fixing  commisBions 
allowed  agents;  dissenting  opinion  In  Lottery  Case.  188  U.  8.  307, 
23  Sup.  Ct  331,  47  L.  CMS,  majority  boldlng  carriage  of  lottery 
tickets  between  States  by  Interstate  express  carrier  wltbln  pro- 
hibition power  of  CongreBB. 

Combinations  restricting  sale  of  arUde  of  Interstate  commerce 
violate  act  July  2,  1890.  p.  235. 

Approved  in  Lottery  Case,  188  U.  8.  3S8,  23  Sup.  Ct  328,  47  L. 
B02,  holding  carriage  of  lottery  tickets  between  States  by  express 
company  within  prohibitory  power  of  Congress;  United  States  t. 
Swift,  etc.,  Co.,  122  Fed.  533,  holding  illegal  agreement  to  refrain 
from  bidding  against  each  other  In  purchasing  cattle,  and  to  bid 
up  prices;  United  States  v.  Northero  Securities  Co.,  120  Fed.  725. 
727,  728.  729.  holding  Illegal,  under  Sherman  act,  combination  be- 
tween stockholders  of  parallel  lines  to  form  consolidated  corpora- 
tion controlllDg  botb  to  prevent  competition;  Chesapeake,  etc.,  Co. 
v.  United  States,  115  Fed.  618.  622,  623,  62-1,  holding  invalid  con- 
tract between  fuel  company  and  coke  producers  for  disposal  of 
whole  output  at  minimum  price,  former  not  to  handle  product  of 
competing  mines;  Montague  v.  Lowry.  116  Fed.  29,  atUrming  Lowry 
T.  Tile,  etc.,  Assn.,  lOG  Fed.  45,  holding  Invalid  under  "  Sherman 
■ct"  "TUe,  Mantel  &  Orate  Association  of  California,"  for  uniting 
"  all  acceptable  dealers  "  on  payment  of  fee,  and  prohibiting  mem- 
bers from  purchasing  from  outsiders;  Union  Scwer-FIpe  Co.  v. 
Connelly,  99  Fed.  354,  upholding  note  made  for  balance  due  on  goods 
brought  from  corporation  organized  as  trust  to  carry  out  restric- 
tions of  trade  contra  to  Sherman  act;  State  v.  Smiley.  65  Kan.  25S), 
261,  69  Pac.  205,  206,  holding  making  of  antl-competitlve  trade 
agreements  as  limiting  dealers'  rights  to  purchase  grain  on  market 
Is  against  public  policy  and  void  under  Kan.  Laws  1887;  Heim 
Brew.  Co.  V.  Bellnder.  97  Mo.  App.  77,  71  8.  W.  W5,  holding  Illegal, 
und^  Kansas  statutes,  agreement  between  brewers  within  city, 
whereby  each  agreed  not  to  sell  to  customer  Indebted  to  another 
'brewer  for  beer  sold;  dissenting  opinion  In  Park,  etc.,  Co.  v.  Nat. 
Druggists'  Assn.,  175  N.  Y.  36,  67  N.  B.  149,  majority  upholding 
agreement  between  manufacturers  of  proprietary  medicines  and 
wholesale  dealers  to  sell  goods  at  uniform  price  for  flxed  quantities 
to  those  agreeing  to  maintain  price.  See  notes,  96  Am.  St.  Itep. 
R86:  74  Am.  St   Bep.  240,  272. 

Distinguished  in  Atl.  &  Pac.  Tel.  Co.  v.  Philadelphia,  100  U.  S. 

162,  23  Sup.  Ct  818,  47  L.  909,  boldlng  municipality  may  Impose 

reasonable  license  fee  on  interstate  telegraph   company   to  cover 

coat  of  local  supervision  over  poles  and  wires;  Whitwell  v.  Con. 

Vol.  Ill  —  67 
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tineatal  Tobacco  Co.,  125  Fed.  460,  upboldlng  practice  of  nuoit- 
factnrer  selling  to  tbose  wbo  persisted  In  dealing  with  former*! 
competitors,  at  price  so  blgb  as  to  make  pnrcbase  unprofitable; 
Gilbert  t.  American  Suret;  Co.,  121  Fed.  502,  holding  agent  boldlng 
property  In  trust  for  employer  wbo  bought  same  by  executed  con- 
trart  In  restraint  of  trade    cannot  deny  employer's  title. 

Reasouableness  of  price  is  Immaterial  where  contract  enabla 
combine  to  charge  nnreasonable  rates,  p.  238. 

Approved  In  Brown  r.  Jacobs  Pharmacy  Co.,  115  Ga.  437,  00  Am. 
St.  Hep.  134,  41  8.  B.  656,  holding  Illegal  combination  of  mercantile 
dealers  to  compel  another  dealer  In  similar  goods  to  sell  at  fixed 
prices  or  be  blaclillated  by  combination. 

Contracts  In  this  case  Tlolate  act  July  2,  1880.  p.  238. 

Approved  In  Atlanta  v.  Chattanooga  Foundry,  etc.,  127  Fed.  2ft 
holding  municipal  corporation  operating  water  or  lighting  plantB 
may  recover  nnder  section  7  of  "Sherman  act"  for  injury  due  to 
combination  to  enhance  price  of  pipe;  Glbbs  v.  M'Neeley,  118  Fed. 
123,  holding  unlawful  under  Sherman  act  aaaociatlon  of  Washington 
shingle  manufacturers  to  control  production  and  price  of  shingles 
sold  principally  outside  State;  United  States  v.  Chesapeake  &  O. 
Fuel  Co.,  105  Fed.  105,  holding  Invalid  contract  between  fuel  com- 
pany BQd  coke  producers  for  disposal  of  whole  output  at  minimum 
price,  former  not  to  handle  product  of  competing  mines:  Atlanta 
V.  Chattanooga  Foundry,  etc.,  Co.,  101  Fed.  801,  holding  action  for 
three-fold  damages  under  Sherman  act  not  action  for  penalty  gov- 
erned by  limltaUon  period  of  Rev,  Slat.,  S  1047,  but  by  State  statute; 
People  V.  Coler,  16U  N.  ¥.  151,  50  N.  E.  778,  holding  unconstitutional 
M.  Y.  Laws  1897,  {  14,  prohibiting  use  on  municipal  works  of  stone 
.  not  prepared  for  use  within  the  State.    See  82  Am.  St  Rep.  eSS, 

Distinguished  in  Glbbs  v.  M'Neeley,  ICQ  Fed.  GSS,  holding  asso- 
ciation of  State  shingle  manufacturers  organized  to  establish  uni- 
form prices  and  grading  and  prevent  overproduction  is  thus  far 
valid. 

Contract  or  combination  intending  increase  of  price  Is  In  re- 
straint of  trade,  p.  240. 

Approved  in  Atlantic  v,  Chattanooga  Foundry,  etc.,  127  Fed.  2", 
holding  municipal  corporation  operating  water  plant  may  recover 
under  section  7,  Sherman  act,  for  injury  to  business  due  to  com- 
bination to  enhance  price  of  pipe. 

Such  enterprl&ea  may  be  of  same  nature  as  manufacturing  of 
roBned  sugar,  p.  246. 

Approved  In  Louisiana  T.  American,  etc..  Refining  Co.,  106  L«. 
642,  643.  32  So.  dSO,  981,  holding  sugar  refiner  la  manufacturer  ex- 
empt from  license  taxation  under  Louisiana  Constitution. 
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Congress  baa  no  power  over  commerce  wholly  witbin  State,  p.  247. 
Approved  In  Roblneon  v.  Suburban  Brick  Co.,  127  Fed.  807,  bold- 
ing  antl-tmat  act  1890  Inapplicable  to  contract  between  factory 
owners  agreeing  on  aale  of  plants  not  to  engage  In  same  business; 
Atlantic  T,  Chattanooga  Fonndry,  etc.,  127  Fed.  26,  holding  munic- 
ipal corporation  operating  water  or  lighting  plant  may  recover 
under  Sherman  act  for  Injury  from  combination  to  enbaoce  price 
of  pipe;  GlbbB  v.  M'Neeley,  107  Fed.  211,  holding  combination  con- 
trolling manufacture  and  aale  of  cedar  ahlnglea  within  State  gives 
no  right  of  action  nnder  Sherman  act. 
ira  U.  S.  248-262,  44  L.  150,  HAYS  v.  UNITED  STATES. 

Under  Mexican  laws  alcalde  bad  no  power  to  malce  grant  of 
public  lands,  p.  2ISS. 

Approved  In  United  States  v.  Elder,  177  U.  S.  121,  44  L,  697.  20 
Sap.  Ct.  543,  holding  Insufficient  to  pass  title  to  grantee  governor's 
Indorsement  on  petition  directing  prefect  to  ascertain  whether  land 
bad  owner  and  to  deliver  same;  United  States  v.  Fena,  175  U.  8. 
508,  44  L.  264,  20  Sup.  CL  168,  holding  neither  prefect  nor  alcade 
had  power  to  make  grant  of  lands  In  behalf  of  Mexican  government 
Fossesalon  since  treaty  of  Guadaloupe  Hidalgo  of  Itaelf  gives  no 
valid  title,  p.  260. 

Approved  In  Chavez  v.  United  States,  175  U.  S.  563,  44  L.  274, 
20  Sup.  CL  2<%,  holding  possession  until  1818.  from  alleged  grant  In 
1831,  insufflcient  to  raise  presumption  of  grant. 

Distinguished  in  Sena  v.  United  States.  189  U.  S.  240,  23  Sup. 
Ct.  S98,  47  L.  701,  holding  Court  of  Private  Land  Claims  will  not 
QOnflrm  title  to  Spanish  grant  abandoned  nine  years  before  treaty 
of  1848,  heirs  asserting  no  title  for  dfty  years. 
175  U.  S.  2^-268.  44  L.  156.  BOLLES  v.  OUTING  COMPANY. 

Penalty  of  Rev.  Stat,  {  4065,  (or  Infringing  copyright  limited  to 
copies  In  actual  possession,  p.  268. 

Approved  In  Hegeman  v.  Springer,  110  Fed.  375,  holding  demand 
and  refusal  unnecessary  to  action  under  Rev.  Stat.,  i  4065,  for 
forfeiture  for  Infringing  sheets  of  copyright  picture;  Falk  v.  Curtis 
Pub.  Co.,  107  Fed.  128,  affirming  102  Fed.  968,  969,  970,  971,  hold- 
ing action  of  assumpsit  to  recover  penalty  under  Rev.  Stat.,  {  4965, 
not  maintainable  until  copies  found  In  defendant's  possession; 
Falk  V.  Curtis  Pub.  Co..  88  Fed.  991,  holding  bad  on  demurrer  decla- 
ration to  recover  penalty  under  Rev.  Stat.,  i  4965,  for  Infringing 
copyright,  which  failed  to  allege  finding  of  any  copies  In  defendant's 
possession. 

Person  not  taking  out  writ  of  error  cannot  complain  of  rulings 
below,  p.  268. 

Distinguished  in  Gnarantee  Co.  of  North  America  v.  Phenlx  Ins. 
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Co.,  121  Fed.  172,  holding  writ  of  error  maintainable  to  rerleir 
questions  of  lav  orialnK  at  trial  below  after  reveraal  of  Jadgment 
In  appellee's  favor;  Currier  t.  Trustees  of  Dartmouth  College.  IIT 
F^hL  47,  holding  defendant  may  support  verdict  on  writ  of  error 
upon  any  ground  fairly  presented  in  hie  motion  for  verdict  regard- 
less of  court's  reasons. 

175  U.  S.  269-274,  44  L.  ISd,  ARKANSAS  BU1I.DING  ASSN.  T. 
MADDEN. 

Federal  court  will  not  enjoin  collection  of  State  tax  on  sole 
ground  of  Illegality,  p.  272. 

Approved  In  Crulcksbank  v.  Bldwell,  176  U.  S.  80,  44  L.  331, 
20  Sup.  Ct.  283,  refusing  to  enjoin  collector  of  customs  from  en- 
forcing act  18B7,  prohibiting  Importation  of  unwholesome  teas  on 
ground  of  inadequacy  of  legal  remedy. 
175  U.  S  2T4-280.  44  L.  161,  SIEBBHGBB  v.  McCORMICK. 

Supreme  Court  cannot  review  State  decision  based  upon  doctrine 
of  general  law,  p.  280. 

Distinguished  In  Jacobs  v.  Marks.  182  U.  S.  586.  45  L.  1244.  21  Snp. 
Ct  866,  holding  Federal  question  sufficiently  presented  for  writ  of 
error  by  assignments  of  error  to  refusal  to  give  full  faith  to  pro- 
ceedings of  another  State  court. 
175  U.  8.  281-291,  44  L.  163,  MALONT  v.  ADSIT. 

Bill  of  esceptlouB  must  be  signed  by  Judge  who  sat  at  trial, 
p.  284. 

Approved  In  Nlver  v.  Fields,  179  D.  S.  682,  45  L.  384,  21  Sup.  Ct 
019,  reaffirming  rule;  Heckmau  v.  Sutter.  128  Fed.  896,  holding 
23  Stat.  24,  26,  establlsblng  civil  government  for  Alaska,  protect- 
ing Indians  and  others  in  possession  of  lands  occupied  by  them 
applied  to  tide  lands  adjoining;  Western,  etc.,  Imp.  Co.  t.  Held- 
maier.  Ill  Fed.  124,  holding  Rev.  Stat,  |  953,  allowing  signing  of 
bill  of  exceptions  by  another  Judge  when  the  trial  Jndge  Incapaci- 
tated by  death,  sickness  or  other  disability,  does  not  cover  mere 
absence;  Manning  v.  German  Ins.  Co.,  107  Fed.  54,  affirming  German 
Ins.  Co.  V.  Manning.  100  Fed.  581,  granting  application  for  new  trial 
though  made  after  year  from  Judgment  where  Illness  and  death  ol 
Judge  below  prevented  signing  bill  of  exception. 
175  D.  S.  291-300.  Not  cited. 
175  U.  S.  300-309,  44  L.  171,  NILBS  v.  CEDAR  POINT  CLnB. 

Meander  line  Is  actual  tmundary  where  surveyor's  fleld-notM 
show  survey  stopped  there,  p.  306, 

Approved  in  French  Glenn  Stock  Co.  v.  Springer,  185  U,  S.  52, 
4G  L.  SO:i,  22  Sup.  Ct  565.  holding  whether  lake  existed  where 
meander  line  run  In  Oregon  swamp  land  grant  a  question  of  fact  not 
concluded  by  call  for  such  line  on  official  plats;  Bates  v,  Halstead. 
130  Cal.  65,  02  Pnc.  306,  holding  where  plat  of  lauds  selected  under 
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swamp  Imnd  gnat  ISSO,  coveting  onir  lands  wttbln  meander  line, 
title  to  portions  of  sections  wltbout  remained  In  gorernment; 
Carr  t.  Moore,  119  Iowa.  IfiS,  98  N.  W.  &4,  holding  meander  line 
on  body  of  water  does  not  render  same  a  lake  to  confer  rights  of 
accretion  and  reliction;  ScbloSBer  r.  Hemphill,  118  Iowa,  4S7,  90 
N.  W.  843,  holding  where  evidence  showed  nonexistence  of  lake 
whwe  meander  line  ran  such  line  marked  bonndary  of  grant; 
State  T.  Lake  St  Glair  Fishing,  etc.,  Shooting  Clnb,  127  Mich.  603, 
87  N.  W.  128,  holding  land  at  time  of  Federal  swamp  land  grant, 
connected  with  Island  In  navigable  lake,  but  few  Inches  above 
water,  not  part  of  lake  bed;  Brown  t.  Parker,  127  Mich.  892,  894. 
Sa  N.  W.  990,  holding  swampy  land  adjacent  to  Lake  Erie  snr- 
rejed  by  Federal  government  bonnded  by  mesnder  line  not  part  of 
lake  bed  and  owner  may  prevent  hunting;  Secnrltj  Land,  etc., 
Co.  V.  Boms,  87  Minn.  106.  91  N.  W.  301,  94  Am.  St  Rep.  B91,  hold- 
ing meander  line  marks  bonndary  where  evidence  showed 
lake  never  existed  where  line  drawn;  dissenting  opinion  In  Kean 
V.  Calumet  Canal  Co.,  190  U.  S.  490,  491,  497.  23  Snp.  Ct  664,  667,  47 
L.  llfiO,  11S%  majority  holding  Federal  patent  to  Indiana,  nnder 
swamp  land  grant  of  "  whole  of  fractional  sections  "  referring  to 
official  plat  conveyed  submerged  portions  thereof. 

Dletlngnisbed  In  Murphy  v.  Klrwan,  103  Fed.  108,  holding  plat 
of  township  surveyed  and  sold  by  government,  sbowing  meander 
Hue  and  riparian  rights,  estops  land  department  from  questioning 
accuracy  of  such  line. 
178  U.  S.  309-323,  44  L.  174,  NEW  ORLEANS  v.  BTEMPBL. 

AsseBsment  of  nonresident's  credit  though  made  In  wrong  name, 
wairants  no  injouction,  p.  311. 

Approved  in  Western  Assur.  Co.  v.  Halllday,  126  Fed.  267,  holding 
equity  will  not  enjoin  assessment  because  made  to  resident  trustee 
rather  than  to  nonresident  beneflciary. 

Federal  courts  follow  construction  placed  on  State  statute  by 
State  courts,  p.  316. 

Approved  in  Board  of  Assessors  v.  Comptolr  National,  191  U. 
S.  400,  24  Snp.  Ot.  112,  holding  La.  Acts  1898,  No.  170,  authorizes 
taxation  of  credits  arising  out  of  loans  made  on  collateral  by  lo- 
cal agent  of  nonresident  corporation  retaining  collateral;  Black- 
stone  V.  llilier,  188  U.  S.  203,  2S  Snp.  Ct  277,  47  L.  444,  holding 
transfer,  under  will  of  nonresident  of  debts  due  him  from  dti- 
Eens  meant  to  be  taxed  by  New  York  statute;  Amd  v.  Uni<Mi  Pac. 
B,  B.  Co.,  120  Fed.  915,  holding  Invalid,  under  Iowa  rule,  that 
property  receiving  no  benefits  cannot  be  taxed  for  municipal  pur- 
poses, Council  Bluffs'  tax  on  railroad  bridge. 

Bank-bills  and  municipal  bonds  taxable  where  found  regardless 
of  owner's  domicile,  p.  322. 

Approved  in  Board  of  Assessors  v.  Comptoir  National,  191  V.  S. 
402,  403,  24  Snp.  Ct  113,  holding  SMte  may  tax  credits  sriaing 
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out  of  lo&ns  made  by  resident  agent  of  forelga  corporation  on  col- 
Uteral  held  by  sgent;  Blackatone  t.  Miller,  188  U.  S.  204;  205.  20fi, 
23  Sup.  Ct.  276,  27B,  47  L.  444,  44fi,  holding  State  of  New  York 
may  tax  transler,  under  will  of  nonresident,  of  debts  due  decedent 
by  citizens;  Bristol  t.  Waahlnglon  County,  177  U.  S.  144,  44  L 
706,  20  Sup.  GL  D09,  upholding,  under  Minn.  Stat  1894.  {{  IGI^S. 
4529,  collection  of  personal  property  tax  on  investments  of  non- 
resident made  by  agent  by  attachment  on  published  notice;  Weat- 
ern  Assnr.  Co.  v.  Halllday.  126  Fed.  259,  2G0,  upholding  tBiatlon. 
under  Ohio  statutes,  of  Oblo  Iraads  beld  lu  State  by  supenoteDil- 
ent  of  Canadian  instance  company  as  trustee;  Armour  Packing 
Go.  T.  Armour,  118  Ga.  556,  45  S.  E.  425,  upholding  taxation  by 
city  council  of  Augusta  of  notes  and  accounts  due  Arnioor  Pacblog 
Company  In  hands  of  Its  agent;  Comptoir,  etc.  v.  Hoard  of  Asse«ft- 
ors,  52  Lb.  Ann.  1331,  27  So.  805,  holding  nonoegotlable  notes  rep- 
resentiiig  loans  lu  Louisiana  made  by  resident  agent  of  foreign 
corporation  taxable  under  State  law;  Ctwry  t.  Baltimore  City,  HG 
Md.  322,  &3  Atl.  943,  holding  shares  of  atoct  beld  and  ovned  by 
nonresident  of  State  in  Maryland  corporation  taxable  by  Stale: 
State  T.  London,  etc.,  Kltg.  Co..  80  Minn.  233.  S3  N.  W.  340.  boi<l- 
Ing  personal  property  of  nonresident  mortgage  company  In  bands 
of  agent  settling  up  affairs  on  InsolTcncy  subject  to  State  taxation. 
Dlsdngulahed  In  Bldman  r.  Martinez,  1S4  V.  8.  582.  46  L.  TDl, 
22  Sup.  Ct  517,  holding  war  revenue  act  June  13,  1808.  Imposing 
inheritance  tax,  did  not  extend  to  Amt^rlcan  securities  pnssiug  un- 
der will  of  nonresident  alien  and  laws  of  Spain;  JIackay  v.  Saa 
Francisco,  128  Gal.  GST,  61  Pac.  3S5,  holdlnp  bonds  of  foreign 
railroad  owned  by  two  trustees,  one  resident  and  other  oonresldeiit, 
did  not  lose  eltus  within  State,  though  held  In  New  York  by  non- 
resident trustee;  Board  of  Council  v.  Fidelity  Trust  etc.,  Co..  Ill 
Ky.  674,  64  S.  W.  472,  holding  mortgage  on  Kentucky  realty  and 
bonds  secured  thereby  held  by  nonresident  not  taxable  )n  Slate, 
though  trustee  resides  within  State. 


Laborer  aasomea  risk  of  Incident  to  particniar  employment  as 
from  fellow  servants,  p.  327. 

Approved  In  Shannon  v.  Consolidated,  etc.,  Mln.  Co.,  24  Wash. 
132,  64  Pac.  173,  holding  duty  Imposed  npon  withdrawing  shift 
boss  to  warn  new  -shift  of  missed  holes  was  part  of  master's  duty, 
not  tbat  of  servant 

Conductor  and  brakemao  are  engaged  In  same  common  eotcr- 
prise  and  are  fellow  servants,  p.  340. 

Approved  In  New  England  R.  R.  Co.  t,  Cooroy,  99  Fed.  1005. 
and  New  England  R.  R.  Co.  v.  Conroy,  98  Fed.  1006,  both  reafflnn- 
ing  rule;  Fournler  v.  Pike,  128  Fed.  994,  996,  upholding  instruction 
that  foreman  was  fellow  servant  with  men  under  him  to  preclude 
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recoverr  for  Injurr  due  to  his  negligence  In  permitting  daugerouB 
method  of  worlc;  Hale  y.  Kansas  City  Southecn  By.  Oo.,  120  Fed. 
735,  dismissing  petition  for  damages  for  death  caused  through 
eole  negligence  of  felloT  servants;  Elliott  v.  Felton,  llD  Fed.  271, 
279,  holding  Tennessee  decision,  under  State  Code  preserving  ac- 
tions, that  condnctot  and  brakeman  not  fellow  servants,  being  mat- 
ter of  general  law,  not  binding  on  Federal  court;  Davis  v.  Trade 
Dollar  GonsoL  Mln.  Co.,  117  Fed.  123,  holding  foreman  of  one 
shift  fellow  servant  with  men  of  other  sliifts;  Weeks  v.  Scharer, 
111  Fed.  335,  holding  shift  boss  and  members  of  shift  are  fellow 
servants  assuming  risk  of  each  other's  negligence;  U'Donald  v. 
Buckley,  109  Fed.  294,  holding  foreman  of  pUedrlvlng  gang  direct- 
ing operation  of  the  plledriver,  giving  signals  for  fall  of  hammer, 
fellow  servant  of  members  of  gang;  Louisville,  etc.,  R.  R.  Co.  t. 
Stuber,  lOS  Fed.  93S,  930,  holding  division  water  foreman  Intrusted 
with  care  of  pumps  and  tanks  fellow  servant  of  engineer  with 
wbom  be  was  riding  wben  injured;  Lafayette  Bridge  Co.  t.  Oisen, 
108  Fed.  337,  holding  bridge  company  liable  for  death  of  servant 
caused  by  breaking  of  defective  plank  where  plank  selected  by 
workman  without  proper  Inspection;  Kelly  v.  Jiltte  &  Foley  Co., 
104  Fed.  956,  958,  holding  employee  Injured  by  falling  derrick  be- 
cause of  Insufficient  bolts,  due  to  negligence  of  superintendent, 
cannot  recorer  from  company;  Olson  v.  Oregon  Coal  &  Navigation 
Co.,  104 'Fed.  576,  holding  shlpowulug  corporation  not  liable  to 
member  of  crew  for  Injury  from  falling  through  batch  negligently 
left  open  by  another  member  of  crew;  Stevens  v,  Chamberlln, 
100  Fed.  381,  382,  383,  holding  machinist  having  authority  over 
fireman,  assistant  machinist  and  helpers,  fellow  servant  of  em- 
ployee called  to  assist  In  repairing  machine;  Brlegal  v.  Southern 
Pac.  Co.,  98  Fed.  962,  holding  engineer  directing  fireman  to  oil 
turntable  and  by  whose  negligence  fireman  was  Injured  was  lat- 
ter's  fellow  servant  precluding  recovery;  Brush  El.  L.  Co.  v. 
Wells.  110  Ga.  202,  35  S.  E.  300.  holding  engineer  of  light  and 
power  company  fellow  servant  with  lineman  killed  by  former's 
negligence  In  turning  on  current,  within  Ga.  Code,  |  2610;  Mc- 
Queeny  v.  Chicago,  etc.,  Ry.,  120  Iowa,  526,  94  N.  W.  1126,  hold- 
ing foreman  In  charge  of  steam  shovel  and  labtver  injured  by 
caving  of  bank  while  assisting  foreman  replace  staovel  cbain  are 
fellow  servanU;  Rounds  v.  Carter.  M  Ue.  640,  48  AtL  176,  hold- 
ing administrator  cannot  recover  for  death  of  brakeman  killed 
by  falling  from  car  by  striking  of  standard  against  a  bridge,  stake 
being  too  long;  McVex  v.  St  Clair  Co..  49  W.  Va.  425,  38  S.  E. 
653.  holding  foreman  and  coal  shoveler  directed  by  blm  to  assist 
in  running  electric  mining  mscblne  fellow  servants;  Wlskle  v. 
MonteUo,  etc.,  Co.,  Ill  Wis.  450,  87  N.  W.  464,  holding  foreman 
conducting  blasting  In  granite  quarry  and  employee  working  witb 
blm  are  fellow  servants  assuming  risk  of  other's  negligence;  dis 
Renting  opinion  In  St  Louis,  etc.,   R.  R.  Co.  v.  Furry,  114  Fed. 
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004,  majority  boldlng,  under  Ark.  Dig.,  f  6248,  declBring  etnplojeeB 
In  some  department  of  aetvice  fellow  eerrents,  fireman  and  tele- 
grapta  operator  under  dispatcher  not  fellow  servants;  disseotlDE 
opinion  In  UJasourl,  etc..  By.  Co.  r.  Elliott,  102  Fed.  109,  lU,  ma- 
Joritr  holdlDK  train  dlspatcber  not  fellow  serrant  of  employees 
operating  train  and  required  to  obey  bis  orders.  See  notes,  7S  Am.' 
St  Bep.  608,  610. 

DiatingulBhed  In  Southern  Pacific  Co.  t.  Schoer,  114  Fed.  469. 
tioldluK,  nnder  sections  1342,  1343,  Dtab  Bev.  Stat,  making  ser- 
Tanta  bavlug  direction  ot  otbers  Tlce-prlnclpals,  company  liable 
for  negligence  of  engineer  on  mining  train;  Texas,  etc.,  By.  t. 
Carlin,  111  Fed.  779,  holding,  under  Texas  statutes,  declaring  all 
railroad  employees  having  direction  of  other  employees  Tlce-prla- 
clpals.  foreman  of  bridge  gang  not  fellow  servant  of  gang  mem- 
bers; Stnber  t.  LoniBvlUe.  etc.,  B.  B.  Co.,  102  Fed,  422,  taoldlng 
skilled  machinist  employed  to  keep  pumps  and  tanks  in  repair  not 
fellow  servant  of  engineer  with  whom  he  was  riding,  reversed  in 
108  Fed.  938;  Hicks  v.  Southern  By.,  63  S.  C.  576.  41  S.  E.  758, 
holding  conductor  not  fellow  servant  6t  brakeman  acting  also  as 
Qagman   on   same   train;   Railroad   v.   Jackson,    106   Tenu.   442,   61 

5.  W.  772,  holding  condactor  of  freight  train  not  fellow  servant 
of  station  agent  precluding  recovery  for  letter's  negligence  la 
leaving  "pinch  bar"  on  track;  Peterson  v.  Seattle  Traction  Co.. 
23  Wash.  621,  63  Pac.  S41,  holding  one  employed  to  lay  ^ack  nitb 
transportation  to  and  from  work  not  fellow  servant  of  employees 
operating  car. 

Railway  v.  Rosb,  112  U,  8.  377,  so  far  aa  asserting  vice-principal 
doctrine,  overruled,  p.  341. 

Approved  In  Scott  v.  Chicago  G.  W.  By.  Co..  113  Iowa,  385,  85 
N.  W.  632,  holding  erroneous  charge  that  employer  la  liable  to 
all  nnderservantH  for  negligence  of  r Ice-principal  either  In  peraonal 
conduct  within  employment  or  In  hiring  other  servants;  New  Omahn, 
etc..  Co.  V.  Baldwin,  62  Nebr.  183,  87  N.  W,  30,  holding,  following 
Ohio  rule,  that  foreman  controlling  branch  of  light  company's 
work  not  fellow  servant  of  men  under  bim;  Knutter  v.  New  York. 
etc..  Co.,  67  N.  J.  L.  652.  S2  Atl.  66T,  holding  telephone  linemaa 
fellow  servant  of  "district  manager"  having  supervision  of  line 
gang  and  Its  foreman,  and  precluded  from  recovering  for  bis  neg- 
ligence; Mast  V.  Kern,  34  Or.  249,  holding  superintendent  assisting 
In  preparing  hole  for  blast  and  servant  putting  In  powder  are 
fellow  servants.  See  notes,  75  Am.  St.  Bep.  609.  825,  686. 
175  U.  S.  348-354,  44  K  192,  TULUS  v.  LAKE  ERIK  A  WEST- 
EBN  BAILKOAD. 

Statute  making  railroad  and  other  corporations  liable  to  em- 
ployees for  Injuries  Is  constitutional,  p.  351. 

Approved  In  TuIUs  v.  Lake  Erie,  etc.,  B.  B.  Co.,  90  Fed.  lOOC 
reaffirming  rule;  Chicago,  B.  I.  &  P.  B.  B.  Co.  v.  Zernecke,  183 
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v.  8.  S8T,  4a  L.  341,  22  Sup.  Ct  231,  holding  cnroratton  org&n- 
Ised  under  Nebr.  act  1867  cannot  complain  of  section  3  imposing 
absolute  llabiUt7  for  passenger's  Injury  not  cansed  by  ovn  witlftil 
Degligence;  John  Hancock  Uut  L.  Idb.  Co.  t.  Warren,  181  U.  8. 
76,  46  U  768,  21  Sup.  Ct.  630,  uphoiaing  Ohio  Rev.  Stat.  |  3625, 
providing  applicant's  answer  shail  not  bar  recover;  on  poilcj  uD- 
leu  willfully  false  and  material,  and  Inducing  Issue  of  policy;  Car- 
gill  Go.  T,  Minnesota  ex  reL  R.  R.  A  W.  Comm.,  180  D.  S.  466,  45 
L.  626,  21  Sup.  CL  428,  upholding  Minn.  Gen.  Laws  1896,  chap. 
14&  requiring  license  for  elevators  and  warehouses  on  railroad 
right  of  way;  Waters-Pierce  Oil  Co.  t.  Texas,  17T  V.  8.  43,  44 
L.  663.  20  Sup.  Ct  524,  upholding  Tex.  act  1880,  granting  per- 
mission to  foreign  corporations  to  operate  within  State  subject 
to  forfeiture  of  right  for  Tlolatlon  of  same;  Clark  t.  Kansas  City, 
176  U.  8.  119,  44  L.  397,  20  Sup.  Ct  286.  upholding  Kan.  Gen.  StaL 
1897,  chap.  32,  empowering  cities  of  30,000  to  Incorporate  by  or- 
dinance land  not  agricultural,  bounded  on  three  sides  by  platted 
land;  Clnclnnftti,  etc..  R.  R.  Co.  v,  Thlebaud.  114  Fed.  022,  up- 
holding lad.  employer's  liability  act.  Laws  1893,  subjecting  corpora- 
tloDB  to  liability  for  Injury  of  servant  by  negligence  of  fellow  Ber- 
vanta  In  certain  cases;  Callahan  v.  Mer.,  etc..  By.,  170  Mo.  491, 
71  S.  W.  213.  94  Am.  St.  Rep.  758,  upholding  Her.  Stat.  1899,  |  2873. 
rendering  every  railroad  corporation  In  State  liable  for  Injury  of 
servant  while  operating  road  from  negligence  of  fellow  servant; 
National  Protective  Assn.  v.  Cummlng,  170  N.  X.  324.  63  N.  B. 
871,  holding  employees  have  no  right  of  action  against  union 
threatening  strike  unless  employer  dlecharfied  members  of  rival 
organization;  State  v.  SchiiU  Brew.  Co..  104  Tenn.  732.  737.  78 
Am.  St  Rep.  949,  952.  59  S.  W.  1036,  1037.  upholding  Acts  1897. 
chap.  94,  prohibiting  on  penalty  of  fine  combinattons  to  lessen 
competition  In  importation  of  articles  of  domestic  growth  or  of 
domestic  raw  material. 

Distinguished  in  Ballard  v.  Oil  Co..  81  Mlaa.  566.  667,  668,  569, 
576,  95  Am.  St  Rep.  485,  486,  487,  488,  493.  34  So.  552,  553.  555. 
556,  holding  unconstltational  Laws  1898.  chap.  66.  giving  "  every 
employee  of  any  corporation "  same  right  to  recover  therefrom 
for  negligence  of  fellow  servant  as  from  Individual  employer; 
Thompson  v.  Traders'  Ins.  Co.,  109  Mo.  30,  68  S,  W,  893,  holding 
ReT.  Stat  1889,  |  6927.  allowing  recovery  of  damages  for  vexatious 
delay  in  paying  Insurance  loas,  inapplicable  to  suit  on  Kansas  con- 
tract between  Kansas  cltlzenB  In  Missouri. 
176  V.  S.  354-383.  Not  cited, 
ire  U.  S.  884-395.  44  L.  206.  THE  BUENA  VENTURA. 

Innocent  Spanish   vessel  with  cargo  of  lumber  exempted  from 
capture  by  preBldent'B  proclamation,  p.  391. 

Distinguished  In  The  Panama.  170  U.  S.  541,  44    L.  679,  20  Sup. 
Ct   482,   holding  president's  proclamation  of  April  26,   1S98,  ex- 
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emptlng  "  Spanish  merchaat  Tessela  "  from  capture  did  not  extend 

to  armored  moll  ateamslilp. 

175  U.  S.  306-108.  44  L.  211,  KING  v.  CROSS. 

Rhode  Island  attachment  of  debt  due  Massachosetts  dtisen  be- 
fore latter's  assignment  Is  valid,  pp.  406.  407. 

Approved  in  Rothschild  v.  Knight,  l&l  U.  S.  341.  46  U.  6S0.  22 
Sup.  Ct  393.  afflnning  176  Mass.  54.  67  N.  E.  337,  holding,  nads 
MassacbusettB  statutes,  debt  due  nanresident  may  he  seised  b; 
trustee  process;  Johnson  v.  Foster.  09  Aric  618,  65  S.  W.  106. 
holding,  under  act  April  19.  1895,  constructive  service  upon  de- 
fendant and  personal  service  on  garnishee  confer  Jurisdiction  to 
determine  amount  due  and  order  payment;  Bloomlngdale  v.  Well, 
29  Wash.  624,  626,  70  Pac.  90,  100,  holding  assignee,  under  for- 
eign deed  of  assignment,  will  prevail  In  suit  to  quiet  title  against 
foreign  attaching  creditors,  though  acknowledgment  of  deed  not 

DistingulBhed  in  Paper  Co.  v.  Shyer,  lOS  Tenn.  4S1,  67  S.  W. 
857,  holding  unconstitutional  Tenn.  Code.  |  5298,  providing  foe 
deflciency  Judgment  against  nonaerved  nonappearing  nonresident 

175  V.   S.  409-414,   44  L.   217.   ABBOTT  V.  TACOMA  BANK  OF 
COMMERCE. 

Affirming  State  court's  dlBmlssal  of  suit  for  libel  committed  in 
pieadings  in  Clrcnit  Court,  p.  414. 

Approved  in  De  Lamar's  Nevada  O.  U.  Co.  v.  Nesbitt,  177  D. 
S.  529,  44  L.  874,  20  Sup.  Ct  718,  holding  decision  of  State  court 
in  favor  of  right  claimed  by  party,  under  act  of  Congress,  sus- 
pending forfeiture  of  mining  claims  not  reviewable  on  error. 

Distinguished  In  Wade  v.  National  Bank  of  Commerce,  114  Fed. 
u78,  holding  action  will  lie  for  injuries  to  reputation  from  false 
and  defamatory  matter  contained  in  complaint 
175  U.  S.  414-423,  44  L.  219,  HAMILTON  v.  RATHBONE. 

District  of  Columbia  Rev,  Stat,  f  728,  enable  wife  to  devise  all  ber 
property,  pp.  418,  419. 

Approved  in  State  v.  Sopber,  157  Ind.  369.  61  N.  B.  788.  holding 
under  act  March  17,  1875,  as  construed  on  appeal  from  order  grant- 
ing license,  appellee  protecte<1  only  for  sales  made  prior  to  dose 
of  term  when  appeal  possible. 

Province  of  construction  lies  wholly  within  domain  of  ambiguity, 
p.  411. 

Approved  In  Southern  Ry.  v.  Macblnists'  Local  Union.  Ill  Fed.  57. 
holding  Tennessee  Acts  1875,  chap.  93,  prohibiting  knowingly  entic- 
ing away  of  any  one  under  employ  of  another  prevented  labor 
unloOB  from  Influencing  apprentices  to  leave  employ;  In  re  Flxen. 
102  Fed.  298,  holding  under  f  5Tg,  bankruptcy  act  1808,  requiring 
surrender  of  preferences  by  creditors  desiring  to  prove  balance  o' 
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debt  applies  to  payments  received  in  due  courae;  Jay  r.  School  Dlat.. 
24  MonL  225,  61  Pac.  252,  boldlDg  under  PoL  Code,  f  1756,  preTent- 
Ing  hiring  teacher  for  more  than  three  months  or  one  having  legal 
certificate  in  force  prevents  hiring  teacher  for  nine  months;  iIISBent- 
Ing  opinion  In  People  v.  Harrison,  191  111.  271.  Ul  N.  E.  101,  majorltj 
holding  under  Illinois  statutes  general  provisions  of  statute  are  cod- 
stmed  to  efFectuote  main  Intent  though  partlcolar  provislona  not 
given  literal  reading. 

175  U.  a  423-500.  44  L.  223,  LA  ABRA  SILVER  MINING  CO.  v. 
UNITED  STATES. 

Suit  by  attorney-general  under  act  1892, .  in  Court  of  Claims, 
is  a  "case"  within  Coast.,  art  3,  1  2. 

Approved  in  South  Dakota  v.  North  Carolina.  192  U.  S.  320,  24 
Sup.  Ct  277,  upholding  Supreme  Court's  Jurisdiction  of  foreclosure 
suit  by  South  Daliota  as  donee  of  bonds  issued  by  North  Carolina 
and  secured  by  railway  mortgage;  Hale  v.  Coffin,  114  Fed.  574, 
holding  Federal  court  has  Jurisdiction  to  subject  to  decedent's  debts 
property  In  hands  of  distributees  after  Probate  Court's  administra- 
tion complete. 

175  V.  S.  500-509.     Not  cited. 
175  U.  S.  509-525,  44  L.  255.  UNITED  STATES  v.  CHAVEZ. 

Upon  long  uninterrupted  possession  the  law  bases  presumption  of 
title,  p.  520. 

Approved  In  United  States  v.  Pendell.  185  U.  S.  197,  200,  46  L. 
870,  872.  22  Sup.  Ct.  627,  629.  holding  existence  of  valid  Spanish 
grant  and  proper  record  thereof  presumed  from  evidence  of  unin- 
terrupted possession  from  1790  until  filing  of  confirmation  petition. 

Distinguished  in  Chavez  v.  United  States.  175  U.  S.  563,  44  L.  273. 
20  Sup.  Ct.  205,  holding  possession  until  1848,  under  alleged  grant 
Id  1S31.  Insufficient  to  raise  presumption  of  grant 

175  U.  3.  526-528.  44  L.  261,  BAHDES  V.  HAWARDBN  FIRST 
NATIONAL  BANK. 

Review  by  writ  of  error  under  Judiciary  act  1891,  cbap.  191,  re- 
quires certificate  after  final  Judgment,  p.  528. 

Approved  in  Elliott  v.  Toeppner.  187  U.  S.  334,  23  Sup.  Ct  136. 
47  L.  203,  holding  proceedings  upon  Jury  trial  In  bankruptcy  pro- 
ceeding cannot  be  re-examined  upon  appeal  from  Judgment  that 
defendant  was  not  bankrupt;  Arkansas  v.  Scbllerholz.  179  U.  S.  601. 
45  L.  337,  21  Sup.  Ct.  231,  holding  question  of  Circuit  Court's  Juris- 
diction not  sufficiently  certified  by  order  allowing  appeal  from 
decision  on  merits  discharging  land  office  agent  from  custody  of 
sheriff;  Bardes  v.  Hawarden  Bank.  178  U.  S.  626,  44  L.  IITJ,  20  Sup. 
Ct.  1001.  holding  District  Courts  have  no  Jurisdiction  under  bank- 
ruptcy act  1898  of  actions  to  reduce  to  possession  alleged  assets 
of  bankrupt;  In  re  Jacobs,  99  Fed.  542,  holding  appeal  may  be  taken 
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to  Circuit  Court  of  Appeals  trova  fln«l  decree  of  DlBtrlct  ConW  In 
ordinary  way  from  decree  aettlng  atide  fraDdoIeat  conveyaace  b; 
bsnkmpt. 

DiBtlngnilBlied  In  Hntctilnson  r.  Otis,  Wilcox,  etc.,  Co..  123  Fed. 
18,  boldlng  bankraptcy  act  1S9S  excludes  appeal  to  Supreme  Court 
from  Circuit  Court  of  Apiteals'  decision  allowing  or  rejecting  claim, 
except  on  certificate  from  Supreme  Court;  In  re  Lewln,  103  Fed.  851. 
holding  proceeding  under  section  60d,  bankruptcy  act  180S,  to  re- 
examine traneactlon  by  wblch  bankrupt  transferred  property  to 
attorney  Is  statutory  and  requires  no  regular  process, 
ITS  tr.  S.  B28-S63.    Not  cited. 


Law  deals  tenderly  wltb  one  entering  land  bona  Qde  to  make 
home  thereon,  p.  567. 

Approved  In  Uanley  t.  Tow,  110  Fed.  248,  holding  13  Stat  72, 
granting  land  to  Iowa  In  aid  of  railroad  conBtntction,  did  not  cod- 
Tey  unearned  portloos  for  use  of  company  to  prefer  company  to 
prior  settlers;  Norihem  Pac.  Ry.  t.  Nelson,  22  Wash.  S33,  61  Fsc. 
707,  holding  withdrawal  of  lands  by  land  department  In  filing  plat 
of  propoaed  route  by  railroad  withdrew  land  from  homestead  entry. 

Distinguished  In  Tarpey  t.  Madsen,  178  V.  S.  220,  44  L.  1015,  20 
Sup.  Ct.  850,  holding  law  grants  no  consideration  to  claimant  en- 
deavoring to  ouBt  railway  company  whose  claim  after  abandonment 
of  prior  entry  remained  undisputed. 

175  U.  S.  OTl-588.  44  L.  276,  BLACKBURN  r.  PORTLAND  GOLD 
MINING  CO. 

Adverse  claims  to  mining  property  cognisable  in  State  or  Federal 
'  court  under  Rev.  Stat,  |  2326,  p.  57B. 

Approred  in  California  Oil,  etc.,  Co.  v.  MfUer,  106  Fed.  990, 
reaffirming  rule;  BcaU  v.  Cone,  188  U.  S.  180,  23  Sop.  Ct  276.  47  L 
438,  holding  action  under  Rev.  Stat,  f  2325,  in  support  of  adverse 
mining  claim  Is  not  necessarily  reviewable  by  Supreme  Court  od 
error;  Swerlngen  v.  St.  LoulB,  185  U.  S.  44,  45,  46  L.  1»9,  22  Snp. 
Ct  572,  holding  no  Federal  question  raised  by  decision  of  State 
court  that  distances  set  forth  lo  Federal  patent  do  not  bring 
boundary  of  land  to  Mississippi  river;  Mountain  TIew  M.  &  M. 
Co.  V.  McFadden,  180  U.  S.  534,  45  L.  656,  21  Sop.  Ct  488,  holding 
Judicial  notice  of  facts  which  plaintiff  did  not  rely  on  In  pleading 
cannot  make  them  part  of  complaint  to  raise  Federal  questloa; 
Kennord  v.  Nebraska,  180  D.  S,  308,  46  L.  1177,  22  Sup.  Ct  881. 
holding  Nebraska  decision  that  Pawnee  reservation  'lands  sre 
public  lands  within  13  Stat,  at  Large.  47,  does  not  question  validity 
of  statute  to  raise  Federal  question;  Gableman  v.  Peoria,  etc..  R.  B. 
Co.,  179  U.  S.  339,  45  L.  223.  21  Sup.  Ct  173,  holding  mere  fact  that 
Federal  court  appointed  receiver  does  not  render  all  actions  against 
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blm  reiaovable  to  Federal  court;  Avery  v.  Popper,  ITO  U.  S.  310. 
*S  L.  205,  21  Sup.  Ct  96,  holding  mere  fact  of  purchase  at  marsbal's 
Bale  or  property  gold  under  execution  from  Federal  court  wbero 
validity  of  Judgment  not  questioned  not  reviewable  on  error; 
Chicago,  etc..  Ry.  Co.  v.  Martin,  178  U.  8.  201,  44  L.  1007,  20  Sup. 
Ct  856,  holding  railway  and  receivers  sued  Jointly  for  wrongful 
death  must  all  Join  In  petition  for  removal;  De  Lamar's  Nevada 
G.  M.  Co.  V.  Neabltt,  1T7  U.  S.  527,  44  L.  874,  20  Sup.  Ct.  T17,  hold- 
ing mere  fact  that  mining  company  claimed  title  under  location  made 
under  general  mining  laws  raises  no  Federal  question;  Shoesbone 
Mining  Co.  V.  Rutter,  177  U.  S.  505,  44  L.  864,  20  Sup.  Ct.  726.  hold- 
ing suit  In  support  of  adverse  claim  to  mloe  under  Rev.  Stat., 
31  2325,  2326.  not  within  Federal  Jurladictlon  regardless  of  citizen- 
ship; Florida  Cent.,  etc.,  R.  R.  v.  Bell,  176  U.  S.  329,  44  L.  490,  20 
Sup.  Ct  402,  holding  plaintiff  cannot  create  Federal  Jurisdiction 
by  alleging  that  defendant  will  set  up  defense  under  Federal  law; 
J07  T.  St  Louis,  122  Fed.  027,  628,  holding  action  for  recovery  of 
land  claimed  under  Spanish  grant  and  confirmation  of  Congress 
without  diversity  of  citizenship  not  within  Federal  Jurisdiction; 
Lamed  t.  Jenkins,  109  Fed.  101,  holding  action,  under  Rev.  Stat., 
i  2326,  to  determine  right  to  possesalon  to  mtnlug  claim  does  not 
necessarily  come  within  Federal  cognizance;  Johnson  v.  Muaday, 
104  Fed.  094,  holding  action  In  support  of  adverse  mining  claim 
does  not  Involve  Federal  question;  dissenting  opinion  in  Tullock 
T.  Mnlvane,  184  U.  S.  619,  46  L.  668,  22  Sup.  Ct.  380,  majority 
holding  Federal  question  presented  by  claim  that  no  breach  of  In- 
junction bond  condition  caused  by  filing  stipulation  in  cause  or 
by  pendency  of  appeal. 

Distinguished  in  Vickshurg  Water-Works  Co.  v.  Vlcksburg,  183 
U.  8.  68,  46  L.  810,  22  Sup.  Ct.  586.  holding  bill  alleging  that 
water-works  c<»itract  la  Impaired  by  ordinance  denying  liability 
for  use  of  hydrants  and  by  bond  election  for  municipal  plant 
raises  Federal  question;  Tullock  v.  Mulvane,  181  U.  S.  608.  46  L. 
660.  22  Sup.  Ct.  376.  holding  Federal  questions  presented  by  claim 
that  00  breach  of  condition  of  Injunction  bond  resulted  from  filing 
stipulation  and  by  pendency  of  appeal;  M'Cune  v.  Essig.  122  Fed. 
590,  holding  removable  suit  by  daughter  of  deceased  homestead 
settler  to  recover  Interest  in  laud  patented  to  widow  after  his 
death. 

Circuit  Court's  Jurisdiction  depends  upon  statement  as  In  good 
pleading  showing  Federal  question  Involved,  p.  681. 

Approved  in  Bankers',  etc..  Co.  v.  Minnesota,  etc.,  Ry.,  192  O. 
S.  386,  24  Sop.  Ct  330,  dismissing  writ  of  error  from  declsloD  of 
Circuit  Court  of  Appeals,  holding  no  Federal  question  raised  by 
suit  against  railroad  to  recover  for  value  of  lost  mall  package; 
Deflaoce  Water  Co.  v.  Defiance.  191  TJ.  S.  191,  24  Sup.  Ct.  66, 
holding  no  Federal  question  of  impairment  of  contract  raiecd  by 
ordinance  denying  validity  of  contract,  but  allowing  rentals  with 
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proTlBlon  to  prevent  estoppel;  Boston,  etc..  Mining  Co.  t.  Montana 
Oro  Co.,  1S8  U.  S.  MO,  23  Sup.  Ct  43S,  47  I^  632.  holding  Federal 
questloD  cannot  be  raised  b7  arermeDts  aa  to  probable  defenses 
to  be  raised  b;  defendants;  American  Sugar  Beflning  Co.  v.  New 
Orlcana,  181  U.  8.  281,  4B  L.  862.  21  Sup.  Ct  048.  holding  Court 
of  Appeals  has  Jurisdiction  where  Circuit  Court's  Jurisdiction  rested 
on  diverse  clttsenslilp,  tbough  some  quesdons  could  bare  beeir 
certified  to  Supreme  Court;  Lampasas  t.  Bell,  180  U.  8.  2S3,  4S 
L.  S30,  21  Snp.  Ct  370,  holding  city  cannot  complain  tbat  new 
Incorporation  bringing  In  new  Inhabitants  violates  constttntional 
rights  or  aucb  persons  by  giving  them  no  hearing;  Western  Union 
Tel.  Co.  V.  Ann  Arbor  R.  R.  Co.,  ITS  U.  8.  244.  44  L.  lOM,  20  Sop. 
Ct.  869,  holding  Insufficient  to  show  Federal  question  bill  alleg- 
ing simply  tbst  telegraph  compsny  has  right  to  malDtaln  line  on 
railroad  under  Federal  statute:  Owensboro  v.  Owensboro  Water- 
Works  Co.,  lis  Fed.  321,  holding  Supreme  Court  has  exclusive 
Jurisdiction  of  appeal  In  case  involTing  constitatlonallty  of  State 
statute  as  regards  Federal  Constitution. 

A  esse  may  arise,  under  Rev.  Stat.  H  232S-2326,  presenting  ques- 
tion essentially  Federal,  p.  S8T. 

Approved  In  State  v.  Frost,  113  Wis.  658,  89  N.  W.  924,  hold- 
ing Information  In  equity  to  restrain  Federal  receiver  from  de- 
stroying railroad,  alleging  amount  Involved  therein  exceeds  $2,000 
exclusive  of  costs.  Is  removable. 
ire  U.  8.  588-609.  44  L.  284,  UNITED  STATES  v.  OLEASON. 

Where  parties  make  decision  of  engineer  on  disputed   matters 
conclusive  courts  will  not  revise,  p.  002. 

Approved  In  American  Bonding,  etc,  Co.  v.  Gibson  Co.,  127 
Fed.  673,  holding  owner  cannot  recover  "  per  diem  damages  for 
noncompletlon  of  building"  where  no  certificate  of  architect  re- 
quired by  contract  was  shown;  P&rlln,  etc.,  Co.  v.  Greenville,  127 
Fed.  61,  holding  committee  of  council  charged  with  acceptance  of 
garbage  furnace  could  not  capriciously  and  unreasonably  refoxc 
to  accept  furnace  property  built;  United  States  v.  Bonness,  125 
Fed.  490,  holding  government  bound  by  Judgment  honestly  exer- 
cised of  logging  superintendents  chosen  to  supervise  cutting  of 
timber  on  Indian  reservation;  United  States  v.  Venable  Const  Co., 
124  Fed.  273,  holding  estimate  of  engineer  of  amount  of  stone  used 
In  coast  batteries,  settlement  to  be  based  on  engineer's  estimates, 
binds  contractor  In  absence  of  fraud;  United  States  v.  Smyths, 
120  Fed.  33,  holding  superintendent  of  mint  liable  tor  loss  of  pub- 
lic moneys  destroyed  by  flre  through  negligence  of  subordinate; 
Boyce  V.  United  States  Fidelity,  etc.,  Co.,  Ill  Fed.  143,  holdhig 
where  municipal  public  work  was  to  proceed  to  satisfaction  of 
trustees  having  charge  thereof  torfeitnre  by  trustees  cannot  be 
Impeached  without  showing  fraud. 
175  U.  a  609-626l    Not  cited. 
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CO.   T.  ILLINOIS. 

Tbe  record  must  sbow  Federal  question  raised  and  settled  ad- 
versely to  appellant,  p.  634. 

Approved  In  New  York,  etc,  B.  B.  C!o.  t.  New  York,  186  O.  S. 
273.  46  L.  1160,  22  Sup.  Ct.  917.  dlamlBsIng  writ  of  error  where 
record  raises  no  Federal  question  and  State  decision  rested  entirely 
on  charter  power  of  New  York  city  to  consider  benefits  of  assess- 
ment; Chapm  T.  Fye.  179  U.  8.  130.  45  L.  121,  21  Sup.  Ct  72,  hold- 
ing reference  to  Fourteenth  Amendment  in  assignment  of  errors 
Insufficient  raising  of  Federal  question;  Henkel  r.  Cincinnati,  177 
U.  S.  171,  44  L.  721,  20  Sup.  Ct.  573,  holding  certificate  of  chief 
Justice  of  State  Supreme  Court  that  assessment  violated  Federal 
Constitution  could  not  confer  Jurisdiction. 
175  U.  8.  635-638,  44  L.  303,  WHITCOMB  v.  SMITHSON. 

Where  plaintiff  InsistB  on  Joint  liability  receiver  cannot  remove, 
tbongh  railroad  held  not  liable,  pp.  637,  638. 

Approved  in  McGilvray  v.  Knott,  179  U.  S.  680,  40  L.  383,  21 
Sup.  Ct  917,  reaffirming  rule;  Kansas  City,  etc.,  Co.  v.  Herman, 
187  U.  8.  68.  71,  23  Sup.  Ct  26.  27.  47  L.  78,  79.  upholding  denial 
of  second  application  for  removal,  alleging  fraudulent  Joinder  of 
defendants,  where  averments  of  fraud  denied  and  after  defend- 
ant's demurrer  to  evidence  was  sustained;  Chesapeake  &  O.  R.  R. 
Co.  v.  Dixon.  179  U.  S.  140,  45  L.  125.  21  Snp.  CL  71,  holding 
action  against  railroad  and  engineer  and  fireman  for  concurrent 
negligence  In  caoalng  person's  denth  Is  Joint  and  not  separable 
Chicago,  etc.,  Ry.  Co.  v.  Martin.  178  V.  B.  248.  44  L.  1(K6,  20  Sup. 
Ct.  855,  holding  all  defendants  must  unite  In  petition  for  removal 
where  Jointly  sued  for  death  of  person;  Dougherty  v.  Yazoo,  etc., 
U.  V.  R.  R.  Co.,  122  Fed.  211.  holding  complaint  charging  injury 
from  being  thrown  from  palace  car  operated  jointly  hy  both  de- 
fendants alleges  Joint  cause  of  action;  Yarnell  v.  Felton.  101  Fed. 
1112,  affirming  102  Fed.  370,  holding,  under  act  18S7-8S,  corpora- 
tion and  receiver  must  both  join  in  petition  for  removal;  Railway 
Co.  V.  Herman,  64  Kan.  649,  68  Pac.  47,  holding  railroad  company 
liable  for  injury  caused  by  runmng  train  in  excess  of  stn  .lory 
speed  where  such  speed  was  proximate  cause  of  injury;  Hu1^e  v. 
Northern  Pac.  Ry.,  30  Wash.  576.  70  Pac.  1102,  holding  dismissal 
of  suit  against  division  superintendent  and  train  dispatcher  against 
plalntifTs  protest  does  not  entitle  railroad  to  removal. 
175  O.  S.  639-647.  44  L.  305,  TELLURIDE  POWER  CO.  v.  RIO 
GRANDE,   ETC.,   RY. 

Setting  up  general  right  under  Federal  statute  without  attack- 
ing statute  not  Federal  question,  p.  C45. 

Approved  in  Telluride  Power,  etc..  Co.  v.  Rio  Grande,  etc.,  Ry. 
Co..  187  U.  a.  579.  581,  23  Sup.  Ct.  182,  47  L.  311.  reaffirming  rule. 


175  U.  S.  648-676        Notes  on  U.  a  Reporta.  lOTZ 

MlBceUaneotis.  Cited  In  Rio  Graode  W.  Ry.  t.  Power  Co.,  23 
Utab,  33,  63  Pac.  997,  boldlog  State  Supreme  Court  cannot  review 
on  appeal  order  of  Federal  conrt  remanding  cause  to  State  conrt 

176  n.  S.  648-676,  44  U  309,  LOUISVILLE,  ETC.,  RAILBOAD  CO. 


Where  Beveral  corriera  transported  bay  on  ttaroagb  bUU  of  ladinx 
tbey  constituted  continuous  line,  p.  662. 

Approved  In  East  Tennessee,  etc.,  R.  R.  Co.  t.  Interstate  Com- 
merce Comm.,  181  U.  8.  12,  15,  16.  18,  45  L.  723,  724,  725,  21  Snp. 
Ot  520,  621,  622,  npboldlng  dl  scrim  In  atlon  In  favor  of  competitive 
points  on  account  of  competition  compelling  reduction  of  rates  be- 
low those  for  sborter  dlatance;  Interstate  Commerce  Comm.  t. 
LoulSTtlle,  etc.,  R.  R.  Co.,  118  Fed.  626,  holding  making  of  tbrougb 
rate  on  Interstate  Bblpments  by  Joint  action  of  connecting  roads 
brings  each  within  intentate  commerce  act;  Interstate  Commerce 
Comm.  V.  Southern  Ry.  Co.,  105  Fed.  709,  710,  711,  holding  where 
commission  erroneously  refuses  to  weigh  evidence  In  regard  to 
competition  between  carriers'  subject  to  act,  court  dismisses  action 
without  prejudice  to  new  application. 

Dietlngulsbed  In  People  v.  Knight.  171  N.  T.  358.  64  N.  B.  153, 
holding  cab  service  maintained  by  Interstate  carrlw  at  terminal, 
but  under  separate  contract,  subject  to  State  taxation. 

Competition  makes  conditions  of  long  and  short  hanl  substanti- 
ally dissimilar,  p.  607. 

Approved  In  Interstate  Commerce  Comm.  v.  Cincinnati,  P.  A  V. 
B.  R.  Co.,  124  Fed.  629,  holding  low  rates  on  through  sblpments 
from  Richmond  and  Norfolk  to  dilcago  points  because  of  compe- 
tition not  unlawful  discrimination  against  Wilmington. 

Where  commission  erred  in  finding  facts  Circuit  Court  ot  Ap- 
peals remands  for  further  proceedings,  p.  SIS. 

Approved  In  Interstate  Commerce  Comm.  v.  Chicago,  B.  ft  Q. 
R.  R.  Co.,  186  U.  S.  342.  46  L.  1191,  22  Sup.  Ot  833,  holding  Su- 
preme Court  will  not  Investigate  facts  on  appeal  from  decree  re- 
fusing to  enforce  Interstate  commerce  commission's  order;  Inter- 
state Commerce  Comm.  r.  Clyde  Steamship  Co.,  181  D.  8.  32,  46 
L.  731,  21  Sup.  Ct.  612,  holding  court  will  not  Investigate  facU 
on  application  to  enforce  commission's  order  where  commlstdon 
by  misconstruction  of  statute  failed  to  find  facts;  Elast  Tennessee, 
etc.,  R.  R.  Co.  V.  Interstate  Commerce  Comm.,  181  U.  8.  27,  45 
L  720,  21  Snp.  Ct.  626.  holding  courts  will  not  find  facts  which 
iDteratate  commerce  commission  failed  to  find  becauae  of  miscon- 
struction of  statute,  but  will  dismiss  without  prejudice:  Interstate 
Com.  Comm.  v.  Southern  Pacific  Co.,  123  Fed.  604.  holding  order 
of  Interstate  commerce  commission,  requiring  railroads  to  desist 
from  practice  of  routing  certain  kind  ot  freight,  prima  facie  valid. 
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176  D.  8.  677-721,  44  L.  320,  THE  PAQUETK  HABANA. 

Act  of  18S1  renders  appealable  conTlcdon  for  capital  crime,  p.  6S2. 

Approved  In  Fltzpatrlck  t.  United  States,  178  D.  S.  307,  44  L.  1080, 
20  Sap.  Gt  MS,  holding  conviction  of  murder  capital  crime  allowing 
appeal  to  Supreme  Court  although  Jury  may  waive  capital  ponlah- 
ment  and  Impose  life  Imprisonment 

Act  1891  gave  appellate  Jurisdiction  without  regard  to  amount 
In  controTerey,  p.  680. 

Approved  In  Woey  Ho  r.  United  SUtee,  191  U.  8.  558,  24  Sup.  Ct 
844.  reaffirmEng  rule;  Giles  v.  Harris,  189  V.  S.  485.  23  Sup.  Ct  641. 
47  L.  911,  holding  equity  will  not  compel  county  board  sf  registrars 
to  enroll  qualified  negro  on  voting  lists. 

Distinguished  lu  Holt  v.  Indiana  Mfg.  Co.,  176  U.  S.  73.  44  L. 
877,  20  Sup.  Ct  274.  holding  suit  to  restrain  collection  of  taxes  less 
than  $2,000  In  amount  not  within  Circuit  Court's  Jurisdiction 
nnder  act  1S8S;  Puruell  v.  Page.  128  Fed.  498,  holding  under  act 
1888  making  jnriGdictlonal  amount  J2,000  Circuit  Court  has  no 
Jurisdiction  of  suit  to  restrain  collection  of  eighty  dollars  personal 
tax  though  clouding  valuable  realty;  dlssentlug  opinion  in  Giles 
¥.  Harris,  188  U.  B.  497.  498,  23  Sup.  Ct.  644,  47  L.  1)16.  majority 
refusing  to  compel  board  of  registrars  to  register  a  qualified  negro 
on  voting  list  under  Alatiama  Constitution. 

Court  is  authorized  to  consult  records  in  navy  department,  p.  696. 

Approved  In  dissenting  opinion  in  Tucker  v.  Alexandroff,  183  U. 
S.  467.  46  K  282.  22  Sap.  Ct  212,  majority  holding  members  of 
BuBslao  naval  service  sent  to  United  States  as  crew  of  cniiser 
being  built  here,  deserting  before  completion,  subject  to  arrest  under 
treaty  1S32. 

Coast  flsblng  vessels  pursuing  their  vocation,  exempt  from 
capture,  p.  716, 

Approved  In  The  Paquete  Habana,  189  U.  S.  461,  23  8up.  Ct  594. 
47  L.  903,  holding  naval  captors  of  prizes  cannot  be  held  liable  for 
return  thereof  nor  for  damages  where  government  itself  filed 
libels  on  own  behalf;  The  Manila  Prize  Cases,  188  U.  S.  273.  279.  2S 
Sup.  Ct.  423.  425,  47  L.  473.  holdiug  barges  propelled  by  poling  and 
floating  derricks  without  means  of  propulsion  not  subject  to  capture 
as  prizes. 

Miscellaneous.    Cited  in  The  Adula.  127  Fed.  858,  holding  Rev. 
Stat,  gS  4646,  4647,  permitting  district  attorney  to  retain  sum  for 
service  In  prize  cases  additional  to  maximum  legal  salary  not  re-' 
pealed  by  act  fixing  salaries. 
175  U.  S.  723,  44  h.  337.  MISSOURI.  ETC.,  RT.  CO.  r.  EVANS. 

In  error  to  Circuit  Court  of  Appeals  for  fifth  circuit  dismissed, 
p.  723. 

Cited  in  Loveless  v.  Ransom,  107  Fed.  627.  holding  where  decrea 
.  Vol.111  — 68 
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iB  joint  all  parties  against  vbom  rendered  moBt  Join  In  wilt  of 

error. 

17S  n.  S.  723,  44  L.  8ST,  FORDYCB  T.  TBIGQ. 

Writ  of  error  to  Supreme  Court  ot  Arkansas  dismiased,  p.  7SS. 

Cited  In  Loveless  t.  Bansom,  107  Fed.  627,  holding  where  decree 
Is  lolnt  all  parties  against  whom  rendered  most  Join  In  writ  ot 
error. 
ITS  U.  S.  723,  44  L.  337,  CLIFFOBD  v.  RUEMPLEB. 

Affirming  order  of  Circuit  Court  for  District  of  New  Jerser.  P.  728. 

Cited  In  OlUtord  v.  Reumpler.  177  U.  8.  698,  44  L.  B4S,  20  Sup. 
Ct  1028,  reaffirming  rule. 

175  U.  S.  724,  44  L.  337,  L.  BTJCKI  &  SON  LUMBEB  CO.  ▼.  AT- 
LANTIC LUMBEB  CO. 

Petition  for  certiorari  to  Circuit  Court  of  Appeals  for  fifth 
district  denied,  p.  T24. 

Cited  In  dissenting  opinion  In  L.  Buckl,  etc.,  Co.  t.  Atlantic  Lum- 
ber Co.,  116  Fed.  8,  majoritf  holding  bill  for  amount  of  Judgment 
by  correcting  amount  of  set-off  erroneously  stated  by  coort  states 
cause  of  action. 
175  U.  8.  724.  44  L.  838,  BRYAN  T.  BERNHBIMBB. 

Petition  for  certiorari  to  Circuit  Court  of  Appeals  for  fifth  drmil 
granted,  p.  724. 

Cited  in  Holden  v.  Stratton,  191  U.  S.  119,  24  Sup.  Ct  47.  holding 
certiorari  not  appeal  proper  method  for  rerlew  of  decision  of  Cir- 
cuit Court  of  Appeals  In  action  under  act  July  1,  188S. 
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176  D.  8.  1-28^  44  L.  34T.  LOUISIANA  T.  TEXAS. 

Court  granted  leave  to  flle  bill  against  State  of  Texas,  p.  2. 

Approved  In  Waablngrton  v.  Northern  Becutltles  Oo.,  186  U.  8. 
2BS,  256,  46  L.  8&T,  SQS,  22  Sup.  Gt.  624,  holding  leave  to  flle  original 
bill  la  Supreme  Court  may  be  granted  without  Intimating  anr 
(pinion  on  JurlBdlctlonal  question. 

Quarantine  laws  are  valid  until  displaced  by  Congreas,  p.  21. 

Approved  in  Compagnle  Francalse  v.  State  Board  of  Healtb, 
186  U.  S.  389,  383,  48  L.  1214,  1216,  22  Sup.  Ct  81S,  upholding  ac- 
tion of  Louisiana  State  board  of  health,  under  Acts  1898,  In  pro- 
hibiting French  steamer  from  landing  passengers  at  New  Orleans, 
an  infected  port;  State  v.  Superior  Ct.  of  Milwaukee  COl,  lOS  Wis. 
67S,  81  N.  W.  lOfiS,  holding  court  cannot  enjoin  pauage  of  town 
ordinance,  under  Rev.  Stat,  f  1862,  granting  use  of  streetf  to 
street  railway  company. 

Bill  by  one  State  to  enjoin  health  officers  of  another  State  trom 
enforcing  qtiarantlue  laws  Id  particular  manner,  not  controversy 
between  States,  p.  23. 

Distinguished  In  MIbboutI  v.  lUtnols,  180  V.  8.  234,  240,  248.  45 
U  Q09,  512,  21  Sup.  CL  341,  343,  344,  holding  threatened  daily 
transportation  of  sewage  by  sanitary  commission  of  Chicago. 
through  unnatural  channel  Into  Mississippi  river,  basis  of  controversy 
between  States;  State  v.  Frost,  113  Wis.  655,  S9  N.  W.  B23,  hold< 
Ing  Information  In  equity  to  prevent  Federal  receiver  from  destroy- 
ing railroad  wltblu  Jurisdiction  of  Federal  courts. 

State  cannot  make  war  or  enter  treaties,  though  they  may  en- 
ter compacts,  p.  22. 

Approved  In  State  of  Kansas  v.  State  of  Colorado,  lEt5  D.  S. 
140,  22  Sup.  Ct  557,  holding  controversy  between  States  presented 
by  bill  filed  by  Kansas  against  Colorado  to  ascertain  whether  latter 
can  divert  waters  of  Arkansas  river. 

Ml'scellaueaus.  Cited  in  New  York,  etc,,  Ry.  Co.  r.  Plecataqua 
NaT.  Co.,  108  Fed.  94,  holding  owner  of  seagoing  vessels  may 
recover  damages  as  demurrage  for  obstruction  of  navigable  chan- 
nel by  drawbridge. 

176  U.  8.  28-51.  44  L.  358,  UNITED  STATES  v.  OREGON,  ETC., 
R.  R.  CO. 

Land  grant  of  1864  was  In  nature  of  float  until  deflnlte  location, 
p.  42. 

Approved  In  Oregon,  etc.,  R.  R.  v.  United  States,  189  U.  S.  105, 
[107S] 
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23  Sup.  Ct  616,  47  L.  T2S,  hoMIag  secretary  of  interior  Dot  author- 
ized on  acceptance  of  rallwaj  map  of  definite  location  to  with- 
draw Indemnity  lands  from  settlement;  Hewitt  v.  Scbnltz,  ISO  D. 
S.  146,  4S  L.  488,  21  .Sup.  Ct  311.  followlDK  land  department's 
construction  of  Northern  Pacific  land  grant  of  1864  that  aucb  grant 
did  not  warrant  withdrawal  of  Indemnity  lands  from  settlement; 
MeSBinger  v.  Eastern  Oregon  Land  Co.,  173  TJ.  S.  59,  44  L.  371, 
20  Sup.  Ct.  272,  holding  land  within  exterior  lines  of  general  ronte 
of  Northern  Pacific  not  appropriated  by  act  Congress  1864,  to 
prevent  disposal  before  definite  location  Sled;  Wilcox  t.  Eastern 
Oregon  Land  Co.,  176  U.  S.  52,  66,  57,  44  L.  368.  370,  20  Snp.  Ct. 
271,  holding  lands  within  exterior  lines  of  general  route  of  North- 
ern Pacific  not  appropriated  by  grant  of  1864  to  prevent  other 
disposition  before  definite  location;  United  States  t.  Northern  Pac. 
R.  R.  Co.,  103  Fed.  390.  holding,  under  13  Stat  36a,  grantii^  alter- 
nate sections  to  Northern  Pacific  company,  grant  attached  to  all 
land  with  limits  not  sold  or  subject  to  entry  when  general  route 
located. 

Filing  map  of  general  route  does  not  prevent  grant  to  another 
company,  p.  46. 

Approved  In  Nelson  v.  Northern  Pac.  Ry.  Co.,  188  U,  S.  118,  120, 
23  Snp.  Ct  305,  306,  47  U  411,  412.  holding  filing  map  of  general 
route  did  not  vest  title  to  alternate  sections  granted  to  Northern 
Pacific  company  in  1864  to  preclude  bona  fide  homestead  entry; 
Southern  Pac  B.  R.  Co.  v.  United  States.  109  Fed.  921,  holding 
where  Texas  Pacific  route  never  definitely  fixed  lands  included 
In  grant  to  It  sahject  to  claim  by  Southern  Pacific  on  locating 
road  under  16  Btat  573. 

Distinguished  in  dissenting  opinion  in  Nelson  v.  Northern  Pac 
Ry.  Co.,  188  U.  S.  143,  151,  23  Sup.  Ct  315,  318,  47  L.  420.  ma- 
jority holding  filing  by  railroad  company  of  map  of  genosl  route, 
under  grant  July  2.  1864,  did  not  withdraw  such  lands  bom  home- 
stead entry. 

176  D.  S.  51-B7,  44  L.  368,  WILCOX  v.  BASTEEN  OREGON  LAND 
CO. 

Congress  could  dispose  of  lands  wltbln  exterior  lines  of  Northern 
Pacific  general  route,  p.  57. 

Approved  In  Nelson  t.  Xorthem  Pac.  Ry.  Co.,  188  U.  S.  119. 
23  Sup.  Ct.  306,  47  L.  411.  holding  alternate  sections  of  grant  of 
1864  to  Northern  Pacific  company  not  vested  by  filing  map  of 
general  location  to  prevent  making  of  bona  fide  homestead  entry; 
Messlnger  v.  Eastern  Oregon  Land  Co..  176  U.  8.  68,  59,  44  L. 
371,  20  Sup.  Ct.  272,  holding  land  wltbln  exterior  lines  of  general 
route  not  withdrawn  by  grant  July  2,  IS&l,  to  prevent  congressional 
disposition  before  filing  of  map  of  definite  location:  Messlnger  v. 
Warehouse  Co.,  39  Or.  547,  65  Pac.  808,  holding  where  lessee   of 
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laDds  of  disputed  title  attorned  to  persons  adjudged  owners  thereof 
question  of  collnslon  In  attornment  for  the  Jury. 

Dlstlngnlsbed  la  dissenting  opinion  In  Nelson  v.  Northern  Pac. 
R7.  Ca,  188  U.  8.  ISI,  23  Sup.  Ct.  318,  47  L.  423,  majorit?  holding 
alternate  sections,  under  grant  of  1864  to  Northern  Pacific  com- 
pany, not  vested  by  OHdk  map  of  general  locaticm  against  snbse- 
qaent  bona  fide  homestead  entry. 

176  V.  S.  fi8.  59.  44  L.  370,  ME3SINGER  t.  EASTERN  OREGON 
LAND  CO. 

Congress  conld  dispose  of  lands  within  exterior  lines  of  Northern 
Pacific's  general  route,  p.  59. 

Approved  in  Nelson  r.  Northern  Pacific  Ry.  Co.,  188  U.  8.  119, 
23  Sup.  Ct  306,  47  L.  411,  holding  alternate  sections,  under  grant 
of  1864  to  Northern  Pacific  company,  did  not  vest  on  filing  of  maps 
of  genera]  location  to  prevent  bona  fide  homestead  entry. 

Distinguished  In  dissenting  opinion  In  Nelson  r.  Northern  Pac. 
Ry.  Co.,  188  U.  S.  J51,  23  Sup.  CL  318.  47  L,  423.  majority  holding 
grant  of  18G4  to  Northern  Pacific  company  did  not  vest  alternate 
sections  In  company  on  filing  map  of  general  location  to  prevent 
bona  fide  homestead  entry. 
176  U.  8.  59-68,  44  L.  371.  BLAKE  v.  McCLUNG. 

Citizens  of  Ohio  entitled  to  share  In  distribution  of  assets  of  in- 
solvent equally  with  citizens  of  Tennessee,  p.  68. 

Approved  In  MacMurray  v.  SIdwell,  155  Ind.  586.  58  N.  E.  725, 
holding  foreign  building  doing  no  business  In  State,  but  collecting 
dues  on  stock  and  premiums  on  loans  already  made,  gave  local 
etockboider  no  preferential  right  on  insolvency. 

Distinguished  In  Slate  v.  Travelers'  Ins.  Co..  73  Conn.  276.  47  Atl. 
306.  upholding  Gen.  Stat.,  IS  3833.  3916.  assessing  Insurance  stock 
of  residents  at  market  value,  deducting  value  of  taxed  realty  and 
shares  of  nonresidents  at  1^  per  cent,  on  market  value. 
176  U.  S.  68-73,  44  L.  374,  HOLT  v.  INDIANA  MAKDFACTURING 
CO. 

Prorlsions  of  act  1871  were  brought  forward  and  preserved,  p.  72. 

Approved  In  Giles  v.  Harris,  189  U.  S.  485,  23  Sup.  Ct.  641,  47 
L.  911,  holding  equity  will  not  compel  county  board  of  registrars 
to  enroll  negro  on  voting  lists  under  registration  provisions  of 
Alabama  Constitution. 

Circuit  Courts  have  original  cognizance  of  suits  of  civil  nature, 
p.  73. 

Approved  in  Weston  v.  Tlerney,  191  U.  S.  560.  24  Sup.  Ct.  848; 
Douglas  Co.  V.  Stone,  191  U.  S.  557,  24  Sup.  Ct.  843,  and  Weston  v. 
Tlerney,  184  U.  S.  696.  46  L.  763,  22  Sup.  Ct.  938,  all  reaffirming 
rule:  Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.,  185  U.  S. 
2Sr>.  46  L.  913,  22  Sup.  Ct.  tW2.  holding  recital  In  order  allowing 
apjical  from  Circuit  Court's  decree  that  nppeai  allowed  from  final 
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order  dismlsBlng  (or  want  of  jnrisdtctloD  sliovB  J&risdlctfoo  to 
iraue;  Cincinnati,  Hamilton,  etc.,  Ry.  Co.  y.  Thlebaud,  177  D.  S. 
620.  44  L.  913,  20  Sun.  Ct  824,  bolding  writ  of  error  from  Supreme 
Conrt  will  be  dlemlaBed  where  prior  writ  from  Circuit  Court  of  Ap- 
peals already  pending  In  Circuit  Court;  Carter  v.  Roberta,  177  U. 
S.  500,  44  L.  863,  20  Sup.  Ct.  714,  holding  direct  appeal  from  Cir- 
cuit to  Supreme  Court  on  qneBtlon  of  double  punlsbment  by  court- 
martial  cannot  be  taken  after  decision  by  Circuit  Conrt  o(  Ap- 
peals; Pnrnell  t.  Page.  128  Fed.  498,  holding,  under  act  August 
13.  ISSS.  making  Jurisdictional  amount  {2,000,  Circuit  Court  cannot 
entertain  snit  to  restrain  collection  of  $80  personal  tax,  tbongb 
clouding  valuable  realty;  Falb  T.  Cnrtla  Pub.  Co.,  100  Fed.  79. 
holding  suit,  under  Rev.  Stat..  S  4965,  to  recover  puialty  for  in- 
fringing copyrights  Involves  validity  of  copyright,  hence  within 
Circuit  Court's  JurisdlctlcKi;  dissenting  opinion  Id  Giles  v.  Harris, 
188  U.  S.  495,  498,  497,  502,  23  Sup.  CL  843.  644.  646,  47  L.  915. 
918,  918,  majority  holding  eQuIty  will  not  compel  county  registrars 
to  enroll  negro  on  voting  lists  as  duly  qualified  voter. 

DlstlnguiBbed  Id  Pendleton  v.  Lutz,   78  Miss.  833,  29  So.  166, 
holding  Federal  receiver  cannot  remove  suit  to  Federal  court,  un- 
der act  1887,  i  3,  where  amount  in  controversy  less  than  $2,000  and 
State  court  In  possession  of  property. 
176  U.  S.  73-82,  44  L.  377,  CBUICKSHANK  V.  BIDWELL. 

Mere  fact  that  law  la  unconstitutional  does  not  warrant  injanc- 
tlon,  p.  SO. 

Approved  in  Klrwan  v.  Murphy,  189  U.  S.  64,  56,23  Sop.  Ct  603,  B04, 
47  L.  705, '706,  holding  claimant  of  land  witbin  meander  line  can- 
not oppose  government  survey  as  pnbllc  lands  on  ground  of 
irreparable  Injury  or  multiplicity  of  suits,  where  survey  will  not 
Injure  timber  or  land;  Indiana  Mfg.  Co.  v.  Krehne,  188  U.  S.  681. 
23  Sup.  Ct.  453,  47  I^  G54,  holding  Insufficient  bill  to  enjoin  collec- 
tion of  State  tax  on  corporation  stock  and  franchises  where  not 
cloud  on  title  shown  nor  multiplicity  of  suits  threatened,  and  legal 
remedy  adequate;  People  v.  District  Court.  29  Colo.  195.  68  Pac, 
247,  holding  court  will  not  enjoin  State  board  of  asseasora  from 
valuing  railway  telegraph  and  other  transportation  property  on 
ground  of  unconstitutionality  of  law;  State  v.  Wood.  155  Mo.  453, 
56  S.  W.  479.  refusing  to  enjoin  enforcement  of  Mlssonrt  beer 
Inspection  law  on  ground  of  Injury  to  beer  by  opening  bottles  where 
Inspection  could  precede  bottling. 
176  U.  S.  83-92,  44  L.  382,  BOLLN  v.  NEBRASKA. 

First  eigtit  amendments  apply  to  Federal  not  to  State  courts,  p.  SS. 

Approved  In  Hawaii  v.  MankichI,  190  U,  S.  220,  23  Sup.  Ct  172. 
47  L.  1024,  holding  constitutional  provision  concerning  grand  and 
petit  Juries  not  extended  over  Hawaii  on  annexation;  Maxwell  t. 
Dow.  176  U.  S.  584.  803.  44  L.  598.  605,  20  Sup.  Ct  450,  457,  holding 
due  process  afforded  by  prosecution  by  information  before  jury 


IzcJbyCoOgIC 


IOr»  Notes  on  U.  S.  Beports.  176  U.  S.  92-120 

of  eight;  Williams  r.  Hert,  110  Fed.  170,  boldlog  State  of  Indiana 
bas  power  to  provide  for  prosecution  of  olIenBes  b^  information; 
Babaud  T.  Bize,  105  Fed.  486.  boldlng  all  inbablUnts  of  Nebraska 
Territory  bavlng  sIgnlBed  Intention  to  become  citizens  became 
citizens  of  United  States  on  admission  of  Nebraska  as  State. 
176  U.  S.  92-114.  Not  cited. 
176  U.  S.  114-121.  44  L.  392.  CLARK  v.  KANSAS  CITY. 

Objection  to  constitutionality  of  act  cannot  be  made  by  one  not 
affected  tberebj,  p.  118. 

Approved  In  Smltb  t.  Indiana,  l&l  U.  S.  148,  24  Sup.  Ct  S2,  hold- 
ing county  auditor  bas  no  personal  Interest  to  maintain  writ  of 
eiTor  to  review  State  decision  requiring  deduction  of  mortgage 
from  realty  values;  Red  River  Valley  Nat  Bank  v.  Craig,  181  II.  S. 
558,  45  L.  1000,  21  Sup.  Ct  707,  holding  mechanic's  lienor  cannot 
iiaestlon  new  statute  where  property  was  sold  subject  to  his  Hen 
under  existing  laws  before  enactment  of  law  In  question;  Lam- 
pasas v.  Bell,  180  U.  8.  283,  45  L.  530,  21  Sup.  Ot  371,  holding  city 
sued  on  bonds  issued  after  incorporating  new  territory  cannot 
raise  Federal  question  by  claiming  Incorporation  proceedings  Invalid 
for  failure  to  give  inhabitants  bearing;  Waters-Pierce  OH  Co.  v. 
Tesas,  177  U.  8.  43.  44  L.  663,  20  Sup.  Ct  B24,  holding  foreign  cor- 
poration operating  in  Texas  under  act  1SS9  cannot  object  to  forfei- 
ture of  right  for  violation  of  said  act  as  provided  therein;  Brigham 
City  T.  Toltec  Ranch  Co.,  101  Fed.  87,  holding  defendant  in  eject- 
ment diBcI aiming  Interest  In  property  cannot  maintain  writ  of 
error  to  adjudication  for  plaintiff  on  ground  of  title  In  third  person; 
State  V.  Smiley.  65  Kan,  247.  69  Pac.  201,  holding  objections  to 
validity  of  statute  can  be  made  only  by  those  affected  thereby  and 
against  whom  enforcement  Is  attempted. 

DistinctloQ  In  law  authorizing  annexation  to  cities  between  agri- 
cultural lands  and  other  land  la  valid,  p.  120. 

Approved  In  dlaaentlng  opinion  in  Connolly  v.  Union  Sewer  Pipe 
Co..  184  tJ.  S.  567,  46  L.  692,  22  Sup.  Ct  442,  majority  holding 
unconstitutional  111.  anti-trust  act  1893,  prohibiting  recovery  of 
price  for  goods  sold  by  combination  in  restraint  of  trade,  excepting 
therefrom  agricultural  products  in  hands  of  producer. 
176  D.  S.  121-126,  44  li.  398,  BAB  T.  HOMESTEAD  LOAN  & 
GDAHANTT  CO. 

Where  objection  to  validity  of  act  Congress  was  not  austalned, 
plaintiff  cannot  appeal,  p.  123. 

Approved  In  Baker  v.  Baldwin,  187  U.  S.  63,  23  Sup.  CL  20,  47  L. 
76.  boldlng  Judgment  of  State  court  sustaining  20  Stat  at  Large,  25. 
making  silver  dollar  of  412.6  grains  full  legal  tender  cannot  be 
reviewed  in  Supreme  Court;  De  Lamar's"  Nevada  G.  M.  Co.  v. 
Nesbitt  177  U.  8.  529,  44  L.  874,  20  Sup.  Ct.  718,  holding  plaintiff 
cannot  maintain  writ  of  error  where  right  claimed  under  laws 
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suspending  Corfeltare  of  mining  claims  for  fallnra  to  work  decided 
In  big  favor. 

176  D.  S.  126-1S5,  44  L.  400,  LINDSAT  AND  PHELPS  COMPANX 
T.  MULLEN.. 

Lien  given  oa  logs  of  one  owner  for  scaling  thoae  of  anotber  Is 
valid,  pp.  144,  145. 

Approved  In  Neater  r.  Diamond  Uatcb  Co.,  lOfi  Fed.  071,  boldlng 
plalntllFs  voluntarily  using  defendant's  boom  cannot  maintain 
suit  based  on  illegal  obstmctloD  of  stream  nor  for  delay  In  passing 
logs;  dissenting  opinion  in  Mutton  v.  Webb,  12e  N.  G.  906,  36  S.  E 
343,  majority  boldlng  Invalid  Acta  18»7,  cbap.  SSS,  autborizing 
exaction  of  tolls  from  owners  of  logs  floated  down  river  to  cover 
espense  of  removing  driftwood. 

MlBcellaneouB.  Cited  In  MandevlUe  v,  Cartwrlgbt,  126  Fed.  1008, 
boldltig  corporation  engaging  In  business  unautborisedly  In  otber 
State  does  not  make  stockbolder  liable  as  partners  for  torts  of 


176  U.  S.  156-167,  44  K  412,  CHEW  HING  LUNG  v.  WISE,  COL- 
LECTOR. 

Comnierciai  designation  of  article  governs  construction  of  tariff 
law  unless  sometbing  else  in  law,  p.  101. 

Apjiroved  In  Sbaw  v.  United  States,  122  Fed.  444,  boldlng  tapioca 
iloui-  entitled  to  free  entrj-  under  paragraph  646,  tariff  act  1894; 
Llttlejoho  V.  United  States,  110  Fed.  481,  holding  eago  flour  entitled 
to  free  entry  under  tariff  act  189T,  as  "  sago  crude  "  not  dutiable  as 
■■starch;"  Evans  v.  Collector,  etc.,  of  S.  F.,  107  Fed.  Ill,  bold- 
lng antbraclte  coal  containing  less  than  92  per  cent.  Qxed  carbon 
duclable  as  "  bituminous  coal "  and  not  entitled  to  free  entry  as 
anthracite  unprovided  for;  United  States  v.  Mass.  Gen.  Hospital, 
100  Fed.  934.  holding  surgical  Instruments  Imported  In  good  faltb 
by  general  hospital  maintaining  training  school  entitled  to  free 
entry  under  paragraph  585.  tarin  act  1894. 

170  U.  8.  16T-180,  44  L.  417.  CHICAGO,  MILWADKEB,  ETC.,  RY. 
y.  TOMPKINS. 

Slate  legislation  presumed  valid  unless  invalidity  clearly  appears, 
p.  173. 

Approved  In  MlnneapollB,  etc.,  B,  B.  Co.  v.  Minnesota,  186  U.  S. 
262.  264,  46  L.  1155,  1156,  22  Sup.  Ct  900,  903,  upholding  through 
rates  on  hard  coal  In  carload  lots  from  Dulutb  to  Interior  points 
Ijxcd  by  State  commission  where  such  coal  iDslgntOcant  Item  though 
rale  If  generally  applied  Inadequate.    See  BB  Am.  St.  Hep.  529.  530, 

Distinguished  In  Cottlng  v.  Godard.  163  U.  S.  65,  91,  46  L.  98,  101. 
22  Sup.  Ct.  33,  holding  illegal  llmlfatlon  on  charges  of  stoclcyards 
without  regard  to  difference  In  character  and  value  of  services 
rendered  operating  as  discrimination  against  one  stockyard. 
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lu  fixing  ntea  cost  of  doing  local  traslness  mnat  t>e  considered, 
p.  177. 

Approved  in  Chicago,  etc.,  R7.  Co.  t.  Smith,  110  Fed.  474,  hold- 
ing unreasonable  redaction  of  ezistlng  rates  which  master  toond 
Insufficient  with  efficient  and  ecoaomlcal  management  to  pay  one- 
half  Interest  on  valid  debt. 

Distinguished  lu  Kansas  01^,  etc.,  By.  v.  Board  of  B.  B.  Comrs., 
lOG  Fed.  3ST.  holding  Arkansas  railroad  commission  cannot  fix  rates 
between  Arkansas  points  where  line  lies  largely  In  Indian 
Territory;  State  t.  Minneapolis,  etc.,  R.  R..  80  Minn.  204,  83  N.  W. 
tie.  holdl.ng  under  Minnesota  statutes  making  tariff  rates  of  com- 
mission prima  fade  reasonable,  carrier  has  burden  of  proving 
unreasonableness. 

Aid  of  trial  court  should  be  had  where  case  requires  clear  find- 
ing of  facts,  p.  179. 

Approved  in  Owensboro  v.  Owensboro  Water-Works  Co.,  191  U. 
S.  372.  21  Sup.  Ct  88,  holding  better  practice  for  trial  court  to 
determine  qneiitlon  of  reasoaableDesB  of  water  rates  fixed  by  city; 
Chesapeake  &  Potomac  Tel.  Co.  v.  Manning,  186  U.  S.  2&0,  46  h. 
114U.  22  Sup.  Ct.  S86,  reversing  and  remanding  to  lower  court  with 
directions  to  Inquire  Into  reasonableness  of  telephone  rentals 
eliarged  under  act  June  30,  1898;  Western  Union  Tel.  Co.  v.  Ameri- 
can Bell  Tel.  Co..  125  Fed.  358,  holding  where  record  shows  right 
to  accounting  for  uae  of  electrical  patents  decision  denying  same 
reversed  and  remanded  for  determination  below. 

Miscellaneous.  Cited  In  Haverhill  Gaslight  Co.  v.  Barker,  lOfi 
■  Fed.  6U5,  holding  suit  In  equity  against  State  gas  commission  and 
attorney-general  to  restrain  enforcement  of  rate  order  within  juris- 
diction of  Federal  court 

178  U.  S.  181-206,  44  L.  423,  DICKEBMAN  v.  NOBTHBBN  TRUST 
COMPANY. 

Rights  of  minority  stockholders  are  rights  of  corporation,  p.  18S. 

Approved  In  Big  Creek,  etc.,  Iron  Co.  v.  American  Loan,  etc.,  Co.. 
127  Fed.  G3.'!.  holding  minority  stockholders  seeking  denial  of  fore- 
closure alleging  InvalUllty  ot  mortgage  seeking  no  affirmative  relief 
have  rigtils  open  to  corporation. 

Law  does  not  concern  itself  with  motives  of  parties,  pp.  100,  192. 

Approved  in  South  Dakota  v.  North  Carolina,  102  U.  S.  311.  24 
Sup.  Ct.  :i72,  holding  where  Individual  owners  of  North  Carorina 
bonds  made  gift  thereof  to  South  Dakota,  their  motive  therefor  not 
subject  of  Inquiry;  In  re  C.  Moencli,  etc..  Sous  Co.,  123  Fed.  9(>7, 
holding  where  State  court  seized  alleged  bankrupt's  property  and 
appointed  receivers,  directors  could  therenfter  declare  Inability  to 
pay  debts  and  willingness  to  be  adjudged  iwuknipt;  Farmers'  Loan. 
etc..  Co,  V.  Louisville,  etc..  B.  R.  Co..  103  Fed.  la),  holding  fore- 
closure decree  cannot  be  Impeached   because  of  prior  agreement 


IzcJbyCoOgIC 


lie  V.  S.  207-267  Notes  on  V.  B.  BeporU.  .  10S2 

of  boDdholders  to  form  reoi^nlzatlon  cotupanj  wberf  agreement 
did  not  cause  default;  Johnson  v.  Langdon,  135  Cal.  627,  87  Am.  St 
Rep.  159,  67  Pac.  10S2,  holding  stockholder  entitled  to  mandamiu 
to  compel  compliance  with  CIt.  Code,  I  377,  requiring  corporation 
to  keep  book  open  thongh  bis  motives  are  alleged  Improper. 

"  Forthwith  "  In  matters  of  pleading  and  practice  means  nsuaUr 
twent2r-foar  hours,  p.  193. 

Approved  In  Empire,  etc.,  Co.  v.  Propeller,  etc.,  Co.,  lOS  Fed.  005, 
holding  where  Federal  court  remanded  suit  to  take  effect  "  forth- 
with"  It  was  Immediately  deprived  of  Jurisdiction. 

MlBcellBueous.  Cited  In  Lyman  v.  Kansas  City,  etc..  B.  B.  Co., 
101  Fed.  638,  boldlog  Mo.  Laws  1897,  p.  3.  providing  that  recorder 
of  deeds  shall  require  releasor  of  mortgage  to  present  for  cancella- 
tion notes  secured  inapplicable  to  railway  bond  mortgage. 
176  U.  S.  207-210,  44  L.  436,  GLASS  v.  CON'COBDIA  PABISH 
POLICE  JURY. 

Purchaser  of  warrants  at  Judicial  sale  Is  within  act  Congress  18T5 
as  to  assignees,  p.  210. 

Distinguished  In  Virginia,  etc..  Chemical  Co.  v.  Sundry  Ins.  Cos.. 
180  Fed.  459,  holding  insorance  policy   Issued  to  tndlTldusl  loss 
payable  to  him  or  plaintiff  as  loss  may  appear,  where  Individual 
indorses  disclaimer  thereon,  plaintiff  sole  Insured. 
176  V.  S.  211-221.     Not  cited. 
176  U.  S.  221-231,  44  L.  443,  ROBERTS  V.  UNITED  STATBS. 

Treasurer  compelled  to  pay  money  by  mandamus  where  sndi  Is 
n  ministerial  duty,  p.  231. 

Distinguished  m  United  States  «  reL  Riverside  Oil  Co.  v.  Hltch- 
cocli,  190  U.  S.  325,  23  Sup.  Ct.  702,  47  L.  1078,  refusing  mandamus 
to  compel  secretary  of  interior  to  vacate  decision  rejecting  selec- 
tion of  land  in  lleii  of  forest  reservation. 

i;S  U.  S.  S32-24],  44  L.  447.  BALTIMORE  A.  POTOMAC  B.  B.  T. 
CDMBERLAHD. 

Mere  crossing  traclc  at  convenient  point  Is  not  trespass  per  se, 
p.  2i0. 

Approved  In  Scott  v.  St.  L.,  K.,  etc..  By.,  112  Iowa,  D9,  S3  N.  W. 
819,   holding  deviation    from    path   to   round   end    of   freight   car 
obstructing  same  does  not  constitute  person  trespasser. 
176  U.  S.  212-257,  44  L.  452,  UNITED  STATES  T.  TENNESSEE 
ft  COOSA  B.  B. 

Conditions  In  grants  like  tbat  of  1%6  are  subsequent,  not  prece- 
dent, p.  250. 

Approved  In  Vanklrk  Land,  etc..  Go.  r.  Green,  132  Ala.  352.  31 
So.  48.'i,  holding  uoncompletion  of  road  on  time  did  not  of  ItseU 
deprive  railroad  gmntec  of  rischt  to  dispose  of  land. 
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176  U.  S.  257-297,  44  L.  458,  SOUTHREN  RAILWAY  t.  OABNB- 
GIE  STEEL  CO. 

Unsecured  creditor  preferred  to  mortgage  creditor  wben  debt  li 
for  current  expense,  not  otherwise,  p.  296. 

Approved  in  Lackawanna,  etc.,  Co.  v.  banners'  Loan,  etc.,  Co., 
ITC  U.  S.  313,  316,  44  L.  483,  4S4,  20  Snp.  Ct  369,  holding  claim  tor 
rails  fnrnlshed  where  qnantit;  so  large  as  to  amonnt  practfcallf 
to  reconstruction  not  entitled  to  protection  within  rule;  Atlantic 
Trust  Co.  T.  Dana,  128  Fed.  227,  holding  claims  for  permanent  Im- 
provements made  by  receiver  bj  order  of  court  cannot  displace 
prior  mortgages  or  Income;  State  Trust  Co.  v.  Kansas  City,  etc., 
B.  R.,  128  Fed.  130,  holding  court  may  compel  election  to  enforce 
mechanic's  lien  or  rights  as  preferred  creditor,  and  dismiss  suit  as 
to  discarded  cause  of  action;  Louisville  &  N.  R.  B.  Co.  v.  Memphis 
GasUgtat  Co..  12d  Fed.  100,  holding  claim  for  coal  and  coUe  used 
In  defendant's  business,  alleging  diversion  to  pa;  Interest  on  bonds, 
not  preferred  to  mortgage  debt;  Southern  Ry.  Co.  v.  Ensign  Mfg. 
Co.,  IIT  Fed.  420,  421,  422,  holding  claim  for  car  wheels  sold  With 
knowledge  of  Intended  nse  on  leased  road,  In  reliance  upon  pay- 
ment in  sixty  or  ninety  days  as  per  course  of  dealing,  not  pre- 
ferred; XUea  Tool  Worlis  Co.  v.  Louisville,  etc.,  Ry.  Co.,  112  Fed. 
564,  holding  claim  for  machinery  sold  to  mortgagor  railway  and 
used  In  construction  of  shops  owned  by  another  road  under  lease 
by  mortgagor  not  preferred  debt;  Gregg  v.  Mercantile  Trust  Co., 
100  Fed.  225,  227,  229,  holding  debt  Incurred  by  railroad  company 
for  locomotives  not  within  class  of  operating  expenses  preferred  to 
mortgage  liens;  Rhode  Island  Locomotive  Works  v.  Continental 
Trust  Co.,  108  Fed.  7,  8,  9.  holding  claim  for  twelve  loco-iotives 
sold  to  railroad  not  preferred  debt  where  no  showing  of  necessity 
for  such  extension  of  equipment  nor  of  diversion  of  funds;  Guar- 
anty Trust  Co.  V.  Galveston  City  R.  R.  Co.,  107  Fed.  320,  holding 
claims  for  current  expenses  of  street  railway  within  few  months 
prior  to  receivership  properly  preferred,  but  not  claim  year  and  a 
half  old;  Illinois  Trust,  etc.,  Bank  v.  Doud,  IDS  Fed.  141,  142,  143, 
149.  190,  ISl,  152.  155,  holding  claim  for  money  advanced  to  pny 
interest  on  prior  mortgage  not  preferred  to  mortgage  claim;  First 
Nat.  Bank  v.  Swing,  103  Fed.  184,  holding  receiver's  certificates 
giTing  holders  preferential  ilen  on  property  properly  ordered  by 
court  to  raise  money  to  complete  road  and  pay  operating  expenses. 
See  83  Am.  St.  Rep.  74,  note. 

Diatlngulshed  in  Fidelity  Insurance,  etc.,  Co.  v.  Norfolk,  etc.,  R. 
R.  Co.,  114  Fed.  392,  holding  Judgment  against  railroad  under  re- 
ceivership for  tort  committed  by  company  prior  to  receivership  not 
preferred  to  mortgage  claim. 

Miscellaneous.  Cited  In  Lewis  T.  American  Naval  Stores  Co., 
119  Fed.  397,  holding  ancillary  suits  obtaining  appointment  of  re- 
ceiver in  different  jurisdictions  properly  brought  where  corporation 
owns  property  In  such  jurisdictions. 
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176  U.  8.  298-317.  44  L.  475,  LACKAWANNA,  ETC.,  CO.  t.  FABM- 
ERS'  LOAN,   ETC.,  CO. 

Debt  for  new  rails  In  large  nnmbers,  secured  by  collateral  not 
preferred  to  mortgage,  p.  316. 

Approved  In  AOandc  Trust  Co.  v.  Dana,  128  Fed.  226,  227,  229, 
holding  claim  for  Improvements  In  pumping  plant,  consisting  In 
sinking  new  well,  placing  new  pumpa.  and  repairing  old  ones,  not 
preferred  to  income  mortgage;  Southern  Rj.  Co.  v.  Ensign  Mfg. 
Co.,  117  Fed.  423,  tiolding  claim  for  car  wheels  furnished  railway 
company  for  use  on  leased  line,  reliance  upon  payment  from  pur- 
chaser not  preferred;  Nlleg  Tool  Works  v.  Louisville,  etc.,  Ry.  Co., 
112  Fed.  504,  holding  claim  for  machinery  sold  to  mortgagor  rail- 
road company  used  in  constructing  shops  owned  by  second  com- 
pany not  preferred;  Guaranty  Trust  Co.  v.  Galveston  City  H.  B. 
Co.,  107  Fed.  320,  holding  i/lalma  for  current  expenses  incurred  Bve 
or  six  months  before  receivership  preferred,  but  not  those  arising 
a  year  and  a  half  before;  Illinois  Trust,  etc..  Bank  v.  Doud,  1<K> 
Fed.  141,  143,  148.  149,  Ii)2.  holding  claim  for  money  advanced  to 
pay  interest  on  prior  mortgage  not  preferred  to  mortgage  debta; 
First  Nat.  Bank  v.  Bwlng.  103  Fed.  187,  holding  claim  for  money 
and  labor  expended  in  original  construction  of  road  not  entitled 
to  preference;  McCormack  v.  Salem  Ry.,  34  Or.  548  (see  56  Pac. 
519),  holding  appliances  furnished  electrical  railway  not  neces- 
sary to  keep  same  a  going  concern  not  preferred. 
176  D.  S.  317-320.  44  t.  485.  UNITED  STATES  v.  PARKHDRST- 
DAVIS  CO. 

llev.  Stat.,  i  780,  prohibits  Injunction  to  stay  proceedings  lo 
State  courts,  p.  320. 

Approved  in  Texas  Cotton  Products  Go.  v.  Btarnes,  128  Fed.  181, 
holding  Federal  court  prohibited  by  section  720,  Rev.  Stat.,  from 
enjoining  proceedings  In  State  court  on  cause  of  actloo  dismissed 
in  Federal  court  and  reduced;  Evans  v.  Gorman,  116  Fed.  402, 
holding,  under  Bev.  Stat.,  J  720,  Federal  court  has  no  power  to 
enjoin  sale  of  lands  ordered  by  Arliansas  Probate  Court 

Distinguished  In  Home  Ins.  Co.  v.  Virginia-Carolina  Chemical 
Co.,  100  Fed.  600,  holding  equity  will  enjoin  prosecution  of  State 
suits  on  several  policies  on  same  property  where  bill  alleges  con- 
tracts interdependent. 

176  U.  S.  321-335.  44  L.  480,  FLORIDA  CENTRAL,  ETC.,  R.  B.  T. 
BELL. 

Mere  assertion  of  iltle  under  patent  of  United  States  raises  no 
Federal  question,  p.  328. 

Approved  In  Chrystal  Springs  I..and,  etc..  Co.  V.  LoB  Angeles,  177 
V.  S.  169,  44  L.  720.  20  Sup.  Ct.  573,  reaffirming  rule;  Kennard  v. 
Nebraska,  18G  U.  S.  308.  46  L.  117T,  22  Sup.  Ct.  881,  holding  no 
Federal  question  raised  by  Nebraska  decision  that  Pawnee  tea«T- 
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vBtlon  landa  within  State  were  public  lands  within  meaning  of 
act  1864;  Arkansas  v.  Kansas  ft  T.  Coal  Co..  ISS  U.  S.  188,  46 
L.  146,  23  Snp.  Ct.  48,  holding  suit  m  State  court  to  restrain  threat 
eaed  importation  of  armed  men  Into  region  where  strike  existed 
on  ground  ot  nuisance  does  not  disclose  Federal  question;  De  La- 
mar's Nevada  Q.  M.  Co.  v.  Nesbltt,  177  U.  S.  627,  44  K  874,  20 
Sup.  Ct  717,  holding  claim  of  title  by  defendant,  under  general 
mining  law,  does  not  of  Itself  entitle  blm  to  rerlew  by  Supreme 
Court;  Jo7  V.  St.  Loula,  122  Fed.  525.  holding  Federal  question  can- 
not be  raised  by  allegation  Id  ejectment  that  defendant  disputes 
proper  construction  of  confirmation  acts  under  .which  plalntltT 
claims;  Wichita  t.  Missouri,  etc..  K.  Telephone  Co.,  122  Fed.  100, 
holding  not  removable  bill  disclosing  no  right  based  on  Constitu- 
tion or  any  law  of  United  States  sufficient  to  aapport  original 
suit  In  Federal  coart;  Fllhlol  t.  Torney,  119  Fed.  976,  holding 
complainant  cannot  disclose  Federal  queatlon  by  alleging  that 
defendant  in  ejectment  will  claim  under  unconstitutional  law; 
dissenting  opinion  In  Tullocif  t.  Mulvane,  184  U.  8.  619,  46  L.  669, 
22  Sup.  Ct  380,  majority  holding  question  whether  any  liability 
exists  on  Injunction  bond  where  part  of  case  dismissed  by  stlpnla< 
Hon  InvolTea  Federal  question. 

Where  plaintiffs  assert  Joint  ownership  and  show  no  Federal 
question  suit  will  be  dlsmlsseil,  p.  334. 

Approved  In  Files  t.  Dayls.  118  Fed.  470,  holding  action  on 
attachment  bond  executed  In  suit  pending  In  Federal  court  Involrea 
Federal  question;  Forest  Oil  Co.  t.  Crawford,  lUl  Fed.  K(2,  hold- 
ing where  complainant  prevents  diversity  Of  citizenship  by  volim- 
tary  Joining  of  coteoants  In  suit  to  establish  title  entire  suit  falls. 
176  U.  S.  335-350,  44  L.  492,  ADIRONDACK  RAILWAY  T.  NBW 
YORK  STATE. 

There  is  no  property  In  naked  railroad  route  which  State  must 
pay  for,  p.  346. 

Approved  In  Underground  R.  B.  t.  New  York,  116  Fed.  956,  hold- 
ing street  railroad  has  no  vested  right  In  franchise  to  construct 
road  where  it  failed  to  obtain  municipal  consent  as  required  by 
New   York  law. 
176  U.  8.  350-^56,  44  L.  600,  THORMANN  T.  FRANCE. 

Adjudication  of  domicile  where  not  necessary  to  decree  not 
binding  extrsterritorially,  pp.  356,  366. 

Approved  In  Overby  v.  Gordon,  177  U.  S.  224,  44  L.  746,  20  Snp. 
Ct.  (iUti,  holding  adjudication  of  domicile  of  decedent  made  In 
grant  of  administration  In  Georgia  court  not  competent  evidence  of 
fact  In  court  of  District  of  Columbia;  Ualdaner  v.  Beurhaua,  108 
Wis.  33,  81  N.  W.  27.  holding  portion  of  decree  distributing  re- 
siduum of  estate  to  legatees  wblch  specified  amount  to  each  was 
mere  surplusage  and  not  l>ar  to  legatee  to  ask  redistribution. 
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Fall  faltb  aad  credit  clause  does  not  prevent  Inquiry  Into 
Jurisdiction,  p.  366. 

Approved  In  Dunn  t.  Dllks,  81  Ind.  App.  679.  68  N.  B.  1037,  hold- 
ing no  suit  can  be  maintained  in  Indiana  on  Peansylvanla  Judgment 
against  nonresident  defendant  over  wbom  latter  court  acquired  no 
Jurisdiction. 

176  U.  S.  367-89a     Not  cited. 
176  D.  8.  3S8-113,   44   L.  620,   ROLLBB  t.   HOLLT. 

Nonresident  bavlng  property  wltbln  Jurisdiction  may  be  called 
In  by  publlsHed  service,  p.  406. 

Approved  in  Overby  v.  Gordon.  177  D.  S.  221,  44  L.  744,  20  Sop. 
Ct.  606,  boldlng  adjudication  of  domicile  or  decedent  made  in  grant- 
ing administration  in  Georgia  court  wltliont  contest  Intw  partes  baa 
no  force  In  contest  in  District  of  Columbia;  Connor  t.  Tennessee 
Cent.  Ry.  Co.,  109  Fed.  936,  boldlng  Tennessee  court  may  bring  in 
nonresident  claiming  lien  on  railway  property  in  courfs  posseaslon 
by  publication  of  service:  Wilson  v.  National  Bank,  27  Ter.  01*. 
66,  63  &  W.  1069,  holding,  nnder  Texas  statatea.  Judgment  by  de- 
fault may  be  taken  against  nonresident  owning  property  wltbln 
State  by  personal  service  outside  State. 

Distinguished  in  Pap^  Co.  v.  Slyer,  108  Tena.  460,  67  S.  W.  857. 
holding  unconstitutional  Shannon's  Tenn.  Code,  {  5298^  so  far 
as  authorizing  dcBcleacy  Judgment  against  nonserved,  nonappearing 
nonresident. 

Five  days'  notice  to  citizen  of  Virginia  to  appear  in  Texas  is 
Insufficient,  p.  4ia 

Approved  In  Plnney  v.  Provident  L.,  etc.,  Co.,  106  Wis.  402,  82 
N.  W.  310,  holding  nnconatitutionat  Rev.  Stat,  |  1775b,  antborlilng 
service  on  private  corporation  by  leaving  copy  of  process  with 
roister  of  deeds. 

Distinguished  in  Johnson  v.  Htmter,  127  Fed.  223,  upholding 
Ark.  Acta  1895,  p.  88,  No.  71,  authorizing  commencement  of  suits 
for  taxes  against  nonresidents  after  four  weeks'  published  notice. 
176  U.  S.  413-422,  44  L.  526,  MOSS  v.  DOWMAN. 

Decisions  of  land  department  in  contested  cases  as  to  facta  are 
conclusive,  p.  416. 

Approved  In  Bcnner  v.  Laue,  116  Fed.  414,  holding  convej^ance  to 
State  as  trustee  for  railroad  is  not  for  aae  of  company  giving  It 
preference  nnder  24  Stat.  535;  Manley  v.  Low,  110  Fed.  248,  bold- 
lng land  patented  to  Iowa  for  railroad  conatrnctlon  unearned  by 
failure  to  complete  road  was  not  "  for  uae  of  "  company  to  give 
preference  over  prior  settlers. 
176  V.  3.  422-448.  44  L.  529.  UNITED  STATES  T.  ORTIZ. 

Law  casts  on  applicant  Cor  confirmation  burden  of  showing  pre- 
sumptively valid  grant,  p.  426. 

Approved  In  Whitney  v.  United  States,  181  U.  8.  110,  114.  45  L. 
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774,  7T5,  21  Sop.  Ct.  568,  S69,  boldlng  Incomplete  title  under  Mexican 
sntnt  of  Xew  Mexico  lands  made  by  goverijor  In  1845  wbere  no  evi- 
dence sbown  of  approval  by  asaembly  or  Mexican  governincnt; 
United  States  v.  Elder,  177  D.  S.  109,  44  L.  692,  20  Sup.  Ct  539, 
holding  governor's  Indorsement  on  petition  directing  prefect  to  as- 
certain whetlier  land  covered  therein  had  an  owner  and  If  not  to 
deliver  to  petitioner. 

Pbotegrapblc  enlargements  ot  genuine  handwriting  are  admis- 
sible, p.  430. 

Approved  In  First  Nat.  Bank  v.  Wisdom.  Ill  Ky.  148,  63  8.  W.  460. 
holding  admissible  photographic  enlargements,  authenticated  bj 
photographer,  of  gennlne  signatures  of  testator. 


Power  of  reviewing  action  of  local  land  office  exists  la  general 
land  department,  p.  452. 

Approved  In  Cosmos  Kxploratlon  Co.  v.  Gray  Eagle  Oil  Co.,  190 
U.  8.  309,  23  Sup.  Ct  690,  47  L.  1071,  boldlng  general  land  dep.irt- 
ment  bas  Jurisdiction  under  statute  Jnne  4, 1897,  to  review  decisions 
of  local  officers  on  application  for  lands  thereunder. 

Cancellation  of  entry  on  notice  concludes  enlryman,  but  not  If 
without  notice,  p.  453. 

Approved  In  Thayer  T.  Spratt,  189  U.  8.  3G1,  23  Sup.  Ct  578,  47 
L.  84S,  boldlng  transferee  of  entrjman  under  timber  act  1878,  hav- 
ing no  notice  of  nor  opportunity  to  contest  caucellation  of  entry, 
may  prove  validity  of  entry;  Small  y.  Lutz,  41  Or.  575,  (ifl  Pac.  825, 
82G,  boldlng  secretary  of  Interior's  deternilnntlon  that  lands  were 
subject  to  homestead  conclusive  on  State's  grantee  of  lands  listed 
as  swamp  lands  wbere  approval  of  list  withdrawn. 

Distinguished   In   Whitney   r.    Spratt.   25   IVasb.   «5,   67.  64   Pac. 
920,  holding  grantee  Of  entryman  showing  validity  of  entry  and 
certificate  entitled  to  relief  from  cancellation  of  entry  by  depart- 
ment on  ex  parte  bearing. 
176  V.  8.  459-469,  44  L.  544,  DXITBD  STATES  T.  MBa  GUE  LIM. 

Wife  of  Chinese  merchant  is  entitled  to  enter  without  certificate, 
p.  464. 

Approved  in  Tsoi  Sim  v.  United  States,  116  Fed.  923,  hokling 
Chinese  woman  subsequently  marrying  American  citizen  not  sub- 
ject to  deportation  nnder  28  Stat.  7,  for  failure  to  obtain  certificate. 

Distinguished  in  Lee  Lung  v.  Patterson,  188  U.  8.  172.  4B  L.  1109, 
22  Sup.  Ct  790,  holding  plural  wife  of  Chinese  merchant  domiciled 
In  this  country  not  entitled  to  enter  without  certificate. 

Chinese  merchants  leaving  country  animo  revertandi  need  not, 
but  laborers  must  procure  a  certificate,  p,  468. 

Approved  in  United  SUtes  r.  Tucl£  Lee,  120  Fed.  992,  holding 
Chinese  laborer  holding  certlAcate  forfeits  right  to  remain  In  United 
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States  by  department  wltbont  permission  and  retam  to  nndesls- 
nated  port. 

MlBcellaneons.  Cited  In  In  re  Ab  Tal,  120  Fed.  797,  to  point  that 
Chinese  alien  may  be  admitted  to  ball  during  pendency  of  deporta- 
tion proceedings. 

170  U.  S.  469-181,  44  L.  MS,  WALSH  t.  GOLUUBnS,  'ETTC^  EAUr 
ROAD  CO. 

Supreme  Court  determlnea  existence  and  Impairment  of  contract, 
p.  476. 

Approved  In  Wisconsin  t.  Commissioners  of  Public  Lands,  18S 
U.  S.  603,  46  L.  393,  22  Sup.  Ct  934,  and  Vongbt  t.  Columbos,  eta. 
R.  R.  Co..  176  U.  S.  481,  44  L.  B54  (see  20  Sup.  Ct.  398),  both  re- 
affirming rule;  Stearns  t.  Minnesota,  179  U.  S.  233,  45  L.  170,  21 
Sup.  Ct.  77.  holding  Supreme  Court  on  error  to  State  court  tn  case 
Involving  Impairment  of  contract  decides  independentlj  upon  ex- 
istence and  validity  of  contract;  Illinois  Cent  B.  R.  v,  Chicago, 
176  V.  S.  657.  44  L.  S26.  20  Sup.  Ct  513.  holding  charter  of  Illinois 
Central  railroad,  anthorlzing  It  to  enter  and  use  lands,  streams 
of  every  kind,  gave  no  right  to  occupy  lands  under  Lake  Michigan. 
176  D.  S.  481^83.  Not  cited. 
176  U.  S.  484-497,  44  L.  555.  WARBURTON  v.  WHITE. 

Territory  of  Washington  bad  a  right  to  regulate  testamentary 
dIsposlUbu  of  community  property,  p.  489. 

Approved  in  Urlfflu  v.  Warburton,  23  Wash.  234.  235,  242,  62  Fac. 
766,  'ifl9.  holding  attachment  on  community  property  levied  pend- 
ing administration  of  wife's  estate,  and  sale  with  husband's  ac- 
quieseace.  passed  latter's  Interest  to  purchaser. 

Miacellancons.  Cited  In  White  v.  Warburton,  122  Fed.  91^  hi 
statement  of  facts. 

17Q  U.  S.  49S-52I.  44  L.  660.  BALTIMORB  ft  OHIO.  ETC.,  RAIL- 
WAY V.  VOIGHT. 

Attempts  of  carrier  by  contract  to  limit  liability  for  negligence 
to  passeugers  are  Invalid,  p.  B07, 

Approved  in  The  Kensington.  183  U.  S.  268,  40  L.  193,  22  Sup. 
Ct.  104,  holding  arbitrary  limitation  Ot  260  francs  for  baggage  of 
any  pnsseuger  on  Atlantic  steamship  unreasonable  and  void. 

KxprcBs  messenger  if  common  employee  could  not  recover  tar 
fellow  servant's  negligence,  p.  513. 

Approved  in  Johnson  v.  Southern  Fac  Co.,  117  Fed.  464,  hold- 
ing InietllgeDt  and  experienced  brakeman  aasumes  risk  of  conpQng 
cars  provided  with  dlEFereut  kinds  of  well-known  couplers  and 
bumpers;  King  v.  Morgan,  109  Fed.  461,  holding  experienced 
miner  Injured  by  explosion  of  blast  while  tamping  charge  wltb 
liar  consisting  of  gaa  pipe  plugged  with  clay,  assumed  risk  and 
cannot  recover. 
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An  express  mesEenger  la  not  ■  passenger  so  as  to  avotd  bis  con- 
tract assuming  risk  for  lallFoad's  negligence,  pp.  513,  514. 

Approved  1q  Northern  Fac.  Rj.  t.  Adams,  192  U.  S.  452,  453. 
24  Sup.  Ct.  410,  411,  boldlng  railroad  not  liable  for  death  of  person 
riding  on  free  pass  conditioned  on  nonliabilitf  to  user  for  all  in- 
juries; New  York  Cent,  etc,  E.  E.  Co.  v.  DlfendotTer,  125  Fed.  895, 
bolding  failure  of  Pullman  porter  to  read  contract  signed  when 
entering  emplormeut  bj  which  be  assumed  risks  does  not  vitiate 
sam^i  Whitfield  v.  Mtat  Life  Ins.  Co.,  125  Fed.  270,  upholding  con- 
tract reducing  (6,000  accident  poller  to  (500  In  case  of  self-inflicted 
InJniT  though  Rev.  Stat  Mo.  1899,  1  7896,  make  only  contemplated 
suicide  a  defense;  M'Oormlck  t.  Shlppy,  124  Fed.  5,  affirming  119 
Fed.  231,  apholding  adpulation  In  charter  demising  vessel  by  which 
owner  assumed  risk  of  loss  through  master's  negligence;  U'Dermou 
▼.  Southern  Pac,  Co.,  122  Fed.  871,  878,  878,  upholding  Pullman 
porter's  contract,  releasing  company  from  liability  for  negligence, 
ratifying  similar  contracts  with  carriers  and  agreeing  to  asslgn- 
abllttr  of  same;  Donoran  v.  Pennsylvania  Co.,  120  Fed.  218,  up- 
holding railway  company's  contract  with  transfer  company  con- 
ferring exclnaive  right  to  solicit  baggage  from  passengers;  Eenncy 
V.  Meddaugh,  118  Fed.  217,  holding  locomotive  fireman  familiar 
with  the  situation  of  mail  crane  near  track  assumes  risk  of  Injury 
therefrom;  O'Brien  v.  Chicago,  etc.,  Hy.  Co.,  116  Fed.  504,  605,  508. 
509,  holding  invalid,  under  Iowa  Code,  |  2071,  rendering  railway 
corporations  liable  to  every  person  injured  by  servant's  negligence, 
contract  exempting  railway  from  liability  to  express  messengers; 
Dnncan  T.  Maine  Cent  R.  R.  Co..  113  Fed.  510,  511,  512,  613,  hold- 
ing plalDtlfC  Injured  by  defendant's  negligence  while  riding  on  free 
pass  given  on  condition  of  assuming  risks  cannot  recover  from 
company;  Plttsbnrg,  etc.,  R.  R.  Co.  v.  Maboney,  29  Ind.  App.  658, 
63  N.  B.  231,  holding  express  messenger  or  administrator  may 
be  precluded  by  contract  from  recourse  against  railway  for  injury 
or  death;  Republic  Iron  &.  Steel  Co.  v.  State,  160  Ind.  387,  66  N.  E. 
1008,  holding  unconstitutional  Indiana  weekly  wage  law  requiring 
fnll  weekly  payment  of  wages;  Russell  v.  Pittsburg,  etc.,  R.  R., 
167  Ind.  313.  814,  61  N.  E.  681,  upholding  contract  of  sleeplngn^r 
employee  releasing  carrier  from  liability  for  negligence  of  servants; 
Norfolk,  etc..  Ry.  v.  Tanner,  100  Va.  389,  41  S.  B.  724.  bolding  In- 
valid under  Code,  f  1296,  prohibiting  agreements  limiting  carrier's 
liability,  contract  In  free  pass  as  limiting  liability;  Peterson  v. 
SeatUe  Traction  Co.,  23  Wash.  637,  639,  040,  65  Pac  546,  547,  648. 
holding  contract  between  street-railway  company  and  employees 
limiting  Its  liability  for  injuries  received  while  riding  to  and  from 
work  not  against  public  policy. 

DIstlngnished  In  Mexican  Nat.  R.  R.  Co.  v.  Jackson,  118  Fed. 
563,  upholding  Tex.  Laws,  Spec.  Sees.  1897,  p.  14,  prohibiting 
contracts  limiting  employer's  llabilltf  to  employee  for  damages; 
Yol.III  — 68 
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Whitney  v.  Ner  Tork.  etc.,  B.  B.  Co.,  102  Fed.  SS4,  855,  boldlng 
emploree  of  railroad  obtaining  change  of  employment  with  tree 
tranaportation  aa  part  of  change  may  recover  for  Injorlea  not- 
withstanding contract  exemption;  Payne  r.  Terre  Bante,  etc.,  R.  B^, 
167  Ind.  S17,  ^  N.  B.  473,  holding  passenger  on  free  paa«  cannot 
recover  for  Injuries  dae  to  carrier's  negligence  where  pau  exempts 
from  liability;  Blcbmood  t.  Southern  Pacific  Co.,  41  Or.  56,  87  Pac 
948,  93  Am.  SL  Rep.  696.  holding  ralbxiad  liable  for  Injary  to 
passenger  riding  In  cabooae  of  freight  train  designated  to  cany 
passengers  thongh  ticket  stipulated  exemption;  Onlf,  etc.  By.  t. 
Darby,  28  Tex.  Civ.  416,  67  S.  W.  448,  holding  Invalid  atlpnlation 
In  railway  awltchman'a  application  for  position  assuming  risk  of 
dangerous  stmctnree  near  the  track. 
176  U.  S.  521-632,  44  L.  571,  MATTBSON  v.  DENT. 

Obligation  of  snbacriber  to  stock  Is  contractual  arising  from  snb- 
BcrlptloD,  p.  525. 

Approved  In  Earle  v.  Carson,  188  U.  S.  44,  65,  23  Snp.  CL  256. 
269,  47  Ia  375,  379,  reaffirming  rule;  McDonald  v.  Thompson.  184 
U.  8.  74,  46  L.  439,  22  Sup.  Ot  29S,  holding  bank  stockholder's  In- 
dividual liability  Is  Implied  from  express  contract  to  take  and  pay 
for  aharea. 

Transfer  of  stock  in  good  faltb  where  officers  fall  to  alter  books 
is  effective,  p.  531. 

Approved  In  Esrle  v.  Carson,  107  Fed.  640,  holding  owner  of 
national  bask  sbares  wbo  sold  same  bona  Ode  without  knowled^ 
of  Insolvency,  doing  everything  possible  to  obtain  transfer,  not 
liable  as  stockbolder. 

Pledgee  keeping  stock  In  name  as  pledgee  to  protect  int^eet  not 
liable  as  stockholder,  pp.  531,  532. 

Apuroved  In  Roblnaon  v.  Southern  Nat  Bank,  ISO  U.  B.  306,  4S 
L.  S40,  21  Sup.  Ct.  387.  holding  bank  receiving  national  bank  stock 
as  collateral  to  note,  bldillng  In  same  on  default,  remains  pledgee 
and  not  liable  as  stockholder. 

176  U.  8.  532-536,  44  L.  576,  JACKSON  V.  EMMONS. 

Failure  to  amend  declaration  after  leave  and  fallore  to  pay  costa 
not  ground  for  dismissal,  p.  535. 

Approved  In  Wilson  v.  Merchants'  Loan  &  T.  Co.,  183  VS.  S.  126^ 
46  L.  115.  22  Sup.  Ct  57,  holding  detective  agreed  statement  of  facts 
In  suit  to  enforce  stockholders'  assessment  containing  do  finding 
ot  consent  of  pledgor  but  leuvlng  same  to  Inference. 
170  D.  S.  535-550,  44  L.  677,  THE  PANAMA, 

Merchandise  for  peaceful  purposes  contraband  when  destined  for 
use  in  war,  p.  545. 

Approved  in  The  Carlos  T.  Roses.  177  D.  S.  676,  44  L.  937,  SO 
Snp.  Ct  811,  holding  cargo  shipped  from  neutral  port  before  war 
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on  enemy*))  vessel  to  enemr's  port,  Inroice  reading  "by  order  of" 
la  ■tilpowiier's  sobject  to  capture.  / 

Spanlali  armed  mallsblp  not  exempt  from  captare  as  mercbant 
Teasel,  p.  649. 

Approved  la  Tbe  MangroTe  Piize  Monef,  18S  tJ.  S.  726,  23  Snp. 
Ct  34S,  47  L.  667,  reafflnntne  rule. 
176  IT.  8.  650-659,  44  L.  683,  UETERHAUSER  t.  MINNESOTA. 

Minnesota  statnte  1893  for  revaluation  of  tinderralaed  property 
U  valid,  p.  658. 

Approved  In  Volght  v.  Detroit,  184  D.  S.  122.  22  Snp.  Ct  340, 
npbolding  Mlcb.  Gomp.  Laws  1897,  |  3046,  for  assessments  for 
Improvementa  providing  no  notice  to  those  Included  In  district, 
opportunity  being  given  to  contest  asseBsment  amount;  Hubbard  v. 
Goss.  157  Ind.  490,  62  N.  E.  38,  upholding  Ind.  Stat  1901,  authoriz- 
ing county  board  of  review  to  equalize  values  made  by  assessors 
on  nodce  served  on  landowners  and  published;  Gnlusba  v.  Wendt, 
114  Iowa,  60T,  eil,  87  N.  W.  615,  517,  upholding  Code,  1  1374,  au- 
thorizing conn^  treasurer  to  collect  takes  omitted  from  assessment 
list  within  Bve  years  or  bring  action  therefor;  State  Tai  Comrs.  v. 
Board  of  Assessors,  124  Mich.  499,  83  N.  S.  211,  holding  apportion- 
ment of  taxes  among  city  wards  made  under  city  charter  cannot  be 
disturbed  by  State  tax  commissioners  but  omitted  names  may  be 
added;  Xazoo,  etc.,  R.  R.  Oo.  v.  Adams,  81  Ulss.  114,  32  So.  946, 
upholding  assessment  tor  back  taxes  where  property  has  cbanged 
hands. 

176  U.  S.  550-56S,  44  L.  587,  WHITMAN  v.  OXFORD  NATIONAL 
BANK. 

Statutory  individual  liability  of  stockholders  Is  contractual  and 
enforceable  In  any  competent  court,  pp.  563,  667. 

Approved  In  Ward  v.  Joslln.  186  D.  S.  161,  46  L.  1099,  22  Sup. 
Ct  810,  holding  corporation's  ultra  vires  obligations  not  within 
Kansas  Constitution,  providing  that  "dues  from  corporations  se- 
cured by  stockholder's  Individual  liability;"  McDonald  v.  Thompson, 
184  D.  B.  74,  46  L.  439,  22  Sup.  Ct  298,  holding  action  by  receiver 
to  enforce  bank  stockholder's  Individual  liability  is  not  action  on 
"contract  In  writing"  within  Nebraska  Statute  of  Llmltationa; 
Hancock  Nat  Bank  v.  Farnum,  176  U.  S.  641,  44  L.  620,  20  Sup. 
Ct.  507,  holding  judgment  against  corporation  binding  on  stock- 
holders by  State  law  must  be  given  like  effect  In  another  Stale 
when  stockholder  sued;  Mlddletown  Nat.  Bank  v.  Toledo,  etc.,  Ry., 
127  Fed.  87,  88,  holding  Circuit  Court  of  Appeals  unable  to  decide 
whether  New  York  Constitution,  Imposing  stockholder's  Individual 
liability,  U  self-executing  will  certify  (luestion;  American  Nat  Bank 
T,  Supplee,  116  Fed.  GsS,  holding  Judgment  against  Kansas  cor- 
poration rendered  in  that  State  binds  stockholder  sued  on  Individual 
liability  nnlesa  impeached  for  fraud;  Whitman  t.  Citizen's  Bank, 
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110  Fed.  506,  holding  action  agaloBt  atoclcholder  to  enforce  remedy 
of  Gen.  Stat  Kan.,  chap.  23,  |  32,  Is  transitory  and  maintainable 
In  any  court  of  competent  Jurisdiction;  Kirtley  t.  Holmes,  107  Fed. 
5,  6,  holding  Federal  conrt  In  another  Jnrlsdlction  should  on  principle 
of  comity  recognlie  receiver's  right  nnder  Ohio  statutes  to  enforce 
stockholders'  liability;  Ward  t.  Joalin,  105  Fed.  227,  229,  230.  hold- 
ing word  "  dues,"  used  in  Kansas  Goastitutiou  secnnng  "  duiM 
from  corporations "  by  stocliholders'  liability,  does  not  Include 
ultra  vtes  obligations;  Wigton  v.  Hosier,  102  Fed,  72,  holding  where 
plaintiff  based  action  on  statute  for  enforcing  stockholders*  lia- 
bility and  was  nonsuited,  he  cannot  have  same  set  aside  by  calling 
forth  another  statute;  Brans  t.  Nellls,  101  Fed.  823,  924,  holdhig 
unconstitntioiial  Kao.  act  January  11,  1899,  repealing  prior  act  for 
enforcing  Constitution  securing  dues  from  corporations  by  stock- 
holder's liability;  Hobbs  t.  National  Bauk,  etc.,  101  Fed.  76.  hold- 
ing term  "  moneyed  corporations,"  used  in  New  York  Code  gor- 
ernlng  actions  against  stockholders,  applies  to  foreign  mortgage 
trust  company  operating  within  State;  Love  t.  Fusey,  3  Pennew. 
(Del.)  579.  52  Atl.  S43,  holding  Delaware  stockholder  tn  Kaqsas 
corporation  liable  in  suit  In  Delaware  for  debts  of  corporation, 
enforcing  Kansas  statutory  remedy;  Pulslfer  t.  Greene,  96  Me.  446, 
52  Atl.  923,  holding  double  liability  Imposed  upon  stockholders  by 
Kansas  laws  Is  contractual  In  nature  and  transitory;  Ohilds  t. 
Cleaves,  9G  Me.  509,  50  Atl.  717,  holding  Minnesota  receiver  may 
enforce  stockholder's  liability  by  suit  In  Maine;  Broadway  Nat 
Bank  V.  Baker,  17G  Mssa.  295.  298.  57  N.  B.  804,  605.  holding  stock- 
holders' liability  under  Kansas  statutes  ts  several  and  enforceable 
In  other  JurlBdlctlone  subject  to  set-off  of  claims  purchased  by 
stockholder  In  good  faith;  Howarth  v.  Lombard,  175  Mass.  580,  56 
N.  E.  692,  holding  subscribers  of  national  bauk  iraund  by  proceed- 
ings under  Wasbingtoa  statute  to  enforce  double  liability  Imposed 
and  liable  to  suit  by  receiver;  Pfaff  v.  Quien,  92  Mo.  App.  576, 
holding  ancillary  suit  against  nonresident  stockholders  to  enforcv 
statutory  liability  maintainable  in  courts  of  their  domicile  after 
declared  Insolvency  of  corporation;  Commonwealth,  etc.,  Ina.  Co. 
V.  Hayden,  61  Nebr.  45S.  85  N.  W.  444.  holding  coort  havtog  Jorla- 
dlctlon  to  wind  up  affairs  of  Insolvent  corporation  cannot  render 
personal  Judgment  against  stockholder  not  a  party  to  action;  Reh- 
beiD  V.  Bahr,  109  Wis.  I.^l.  85  N.  W.  320,  holding  owners  of  92,500 
worth  of  shares  In  bank  liable  to  Full  extent  to  creditor  for  larger 
smount  where  no  other  creditors  contest;  dissenting  opinion  in 
Finney  v.  Guy.  106  Wis.  2S1,  82  N.  W.  603,  msjority  holding  Min- 
nesota action  under  Minnesota  laws  to  enforce  stockholders'  Ua- 
blllly  barred  sut>sequent  suit  In  WIscontin. 

DiBtlngulshed  In  Fluuey  v.  Guy,  189  U.  8.  345,  23  Sup.  Ct.  561. 
47  L.  8-15,  holding  State  courts  decide  whether  they  shall  permit 
action  on  foreign  statute  under  principle  of  comity;  Hole  v.  Allinson. 
183  U.  8.  ST,  23  Sup.  Ct.  248,  4T  L.  388.  holding  receiver  cannot  brloc 
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BDlt  tn  eqnlty  In  foreign  jotisdlctlon  to  enforce  statutory  Usblllty  ot 
stockholders:  Brans  v.  NelUs,  187  T7.  8.  277,  S3  Sup.  Ct  76,  47  L. 
176,  holding  receiver  or  corporation  cannot  maintain  action  to  en- 
force stockholders'  liability  under  Kan.  Stat  1868,  remedy  being 
available  to  creditor  only;  Burget  r.  Robinson,  123  Fed.  267,  denying 
rehearing  where  application  to  Supreme  Court  for  writ  of  certiorari 
to  Circuit  Court  of  Appeals  InvolTlng  same  issues  was  denied; 
Hale  T.  Coffln,  114  Fed.  STO,  DT2,  holding  Minnesota  statntea  relat- 
ing to  creditor's  suits  for  enforcing  etocfchojder's  liability  giTe  re- 
ceiver no  right  to  sue  in  own  name  in  common-law  Jurisdicttona 
requiring  title  in  plaintiff. 
176  U.  8.  668-661,  44  L.  092,  THB  BBNITO  ESTENGBB. 

Property  engaged  In  Illegal  Intercourse  with  enemy  Is  presumed 
enemy  property,  p.  671. 

Approved  in  The  Carlos  F.  Roaes,  177  IT.  S.  661,  44  L.  632,  20 
Sup.  Ct.  811.  holding  where  vessel  Is  enemy  vessel  cargo  Is  pre- 
sumed also  to  be  enemy  property  until  Bhown  to  be  otherwise. 

Provisions  not  generally  deemed  contraband  bat  become  so  when 
destined  for  military  use,  p.  S7S. 

Approved  In  The  Carlos  F.  Roses,  177  TI.  8.  676,  44  L.  987,  20 
Sup.  CL  811,  holding  cargo  of  jerked  beef  shipped  to  Cuban  port 
contraband. 

Consnl  haa  no  authority  to  exempt  enemy  vesael  from  capture, 
pp.  574.  676. 

Approved  in  The  Adula,  176  U.  S.  380.  44  L.  613,  20  8ap.  Ct  439, 
holding  direction  of  officer  of  blockading  vessel  to  enter  harbor 
cannot  authorize   violation   of  blockade,    such   being   beyond    his 
authority. 
176  U.  S.  S81--617,  44  L.  697.  MAXWELL  v.  DOW. 

Common-law  Jury  consists  ot  twelve  Jurors,  p.  686. 

Approved  in  Richmond  v.  Henderson,  48  W.  Ta.  S88,  87  S.  B.  667, 
holding  appeal  and  not  certiorari  lies  from  judgment  of  justice  ren- 
dered on  verdict  of  Jury. 

Fourteenth  Amendment  does  not  secure  all  persons  aame  laws 
and  remedies,  p.  699. 

Approved  In  McDonald  v.  Massachunctts,  180  D.  S.  813,  46  L.  647, 
21  Sup.  Ct  390,  upholding  Mass.  SUt  1887,  chap.  436,  |  1,  impoelng 
heavier  sentence  upon  felon  twice  before  convicted  of  offense  pun- 
ishable by  three  years'  Imprisonment  or  over;  MaB,on  v.  Missouri. 
179  U.  S.  336,  46  L.  22,  21  Sup.  Ct  128,  holding  different  registra- 
tion law  In  force  in  St.  Loula  and  In  other  cities  nnder  legislative 
acts  not  violative  of  Fourteenth  Amendment;  State  v.  Travelers' 
Ins.  Co.,  73  Conn.  270,  271,  273,  47  Atl.  30*.  305,  upholding  section 
3916,  Conn.  Gen.  Stat.,  imposing  different  taxes  upon  shares  lu 
tnsurmnce  company  held  by  residents  and  those  held  by  uonresidenlii. 
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Wbat  senators  arge  In  debate  not  prop^  source  for  seeking  con- 
stmctlon  of  Isw,  p.  001. 

Approred  In  Knowlton  t.  Uoore,  178  U.  8.  72.  44  L.  0S2.  20  8np. 
Gt  760,  eliminating  attempt  of  cotinael  to  show  expression  of 
senators  tn  debate  In  constrnlng  amount  on  wbicb  progressire  tax 
on  legacies  Imposed  nnder  rerenue  tax  1898. 

Question  of  number  of  Jurors  Is  for  State  to  decide,  p.  601. 

Approved  In  Archer  v.  Baltimore  Bldg,  &  Loan  Assn.,  179  U.  8. 
679,  49  L.  383,  21  Sup.Ct.  917.  realHrmlng  rule:  BawaU  T.  ManMcbl. 
im>  IT.  S.  220,  23  Sup.  Ct  792,  47  L.  1024,  boldlng  mere  annexation 
of  Hawaii  did  not  effect  exteoBion  of  constitutional  proTlslons  as 
to  grand  and  petit  Juries;  State  v.  Imlar,  22  Dtab,  157,  61  Pac.  KS. 
upholding  prosecution  for  rape  before  Jury  of  eight. 
176  U.  S.  618-639,  44  L.  611,  ALDBICH  v.  CHBMICAL  NATIONAL 
BANE. 

Tinder  special  facts  parties  allowed  opportunity  to  introduce 
further  evidence,  pp.  622,  623. 

Approved  In  MosHberg  v.  Nutter,  124  Fed.  967,  dlsmlaalng  appeal 
where  appellants  tbrougb  trial  Judge  request  leave  to  Sle  supple- 
mental bill  baaed  on  newtj  discovered  evidence  in  infringement 
suit. 

There  is  nothing  In  acts  of  Congress  authorizing  bank  to  appro- 
priate money  without  liability,  pp.  S36,  637. 

Approved  In  Hallett  v.  New  England  Roller-Grate  Co.,  105  Fed. 
222,  holding  nonresident  honestly  purchasing  stock  In  corporation 
below  par  In  violation  of  Stale  statutes  may  recover  money  paid 
therefor;  Mechanics'  Bank  v.  Woodward,  74  Conn.  6%.  61  Atl.  10S6. 
holding  husband  liable  for  money  given  htm  by  wife,  who  had 
forged  hla  name,  representing  to  him  that  money  was  proceeds  of 
InveBtmcnt:  First  Nat.  Bank  v.  Arnold,  166  Ind.  494,  60  N.  E.  137. 
holding  bank  liable  for  loan  obtained  by  officers  of  bank  on  note 
Indorsed  by  bank  through  Its  officers  though  they  converted  pro- 

176  U.  8.  640-645.  44  L.  619,  HANCOCK  NATIONAL  BANK  V. 
FAHNUM. 

Judgment  against  corporation  binds  stockholder  subject  to  set-oS. 
p.  643. 

Approved  In  Ward  v.  Joslln,  186  U.  a  152,  46  L.  1099,  22  Sup.  Cl- 
811,  reaffirming  rule;  Burget  v.  Robinson,  123  Fed.  268,  holding 
statute  of  1809  susceptible  of  different  interpretation  than  Minn. 
Gen.  Stat  1894  In  Hale  t.  AlUnson,  that  thereunder  receiver 
could  not  sue;  American  Xat.  Bank  v.  Supplee,  115  Fed. 
058,  holding  unimpeached  Kansas  Judgment  against  Kansas  trust 
company  binds  stockholder  sued  In  Pennsylvania  on  individual 
liability  Imposed  by  Kansas  laws;  Hale  v.  Coffin.  114  Fed.  570,  571. 
holding  where  receiver  could  sue  stockholder  In  Massachusetts  in 
own  name  such  right  must  be  recognized  In  suit  in  Maine  on  canse 
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arialDg  In  MaBBBcIiiiBetta;  Whitman  r.  Citizens'  Bank,  110  Fed.  Sll, 
lioldlng  declBion  of  District  Conrt  for  New  York  against  corporation 
of  Kansas  binds  stockholder;  Ball  r.  Werrln^on,  108  Fed.  473, 
lioldlng  judgment  of  Kansas  court  against  corporation  Is  binding 
In  Fennsjlvanla  jtirlsdiction  nnlesa  obtained  by  fraod;  Chllds  t. 
Cleaves,  95  Me.  SOS,  50  Atl.  717,  holding  nonresident  stockholder  in 
Uiimesota  sued  in  Maine  on  double  liability  Imposed  bj  Minnesota 
statutes  bound  b^  Minnesota  decree  appointing  receiver;  Howaitb 
T.  Lombard,  176  Mass.  580,  56  N.  K  892,  holding  tinder  Washington 
Constitution  making  stockholders  of  banking,  Insurance  and  Joint 
stock  associations  liable  ratably,  receiver  of  Washington  bank  may 
sue  In  Massachusetts  in  own  name;  Straw  v.  Ktlbonme,  etc.,  Co., 
80  Mtnn.  136,  83  N.  W.  39,  holding  members  of  corporation  con- 
cluded by  adjudication  under  Laws  1899,  chap.  272,  of  amount 
of  assets  and  Ilabtlltlea  and  of  assessment;  Hinckley  v.  Kettle 
Blv.  R.  B..  80  Minn.  39,  82  N.  W.  1090,  holding  Judgment  against 
corporation  res  ad  Judicata  and  binding  upon  stockholder  made 
parties;  Commonwealth,  etc.,  Ins.  Co.  v.  Hayden.  61  Nebr.  457,  85 
N.  W.  444,  holding  decision  asaesslng  stockholders  of  insolvent 
corporation  binding  as  determination  of  amount  of  assets  and 
llabllitleB  and  necessity  for  assesament 

DlstlDgulabed  In  Hale  v.  AUlnson,  188  TT.  S.  67,  23  Sup.  Ct  248, 
47  L.  388,  holding  uuder  Minnesota  laws  receiver  cannot  sue  stock- 
holders In  foreign  Jurisdiction  to  enforce  Individual  liability;  Ward 
V.  Joslin,  105  Fed.  228,  229,  holding  stockholder  not  liable  under 
Kansas  laws  for  "  dues "  from  corporation  Incurred  in  ultra  vires 
guaranties  of  corporation. 

Credit  given  to  Judgment  in  home  State  must  be  given  In  other 
States,  p.  644. 

Approved  In  Hale  v.  AlUnson,  106  Fed.  259,  reafflrming  rule; 
Martin  v.  Wilson,  120  Fed.  206,  holding  since  Kansas  Judgment 
adjudging  bank  liable  for  assessment  binds  stockholders,  stock- 
holder in  another  State  cannot  question  bank's  power  to  become 
stockholder;  Tompkins  v.  Blakey.  70  N.  H.  586,  686,  587.  49  AtL 
112,  113,  holding  Iowa  decision  decreeing  validity  of  assessment  to 
pay  corporation  debts  conclusive  in  receiver's  suits  against  stock- 
holder in  New  Hampshire. 

Distinguished  In  I'':niiey  v.  Quy,  189  U.  8.  845,  23  Sop.  Ct  662, 
47  Ik  845,  holding  Wisconsin  decision  for  defendant,  stockholder  In 
Minnesota  corporation,  not  denial  of  credit  to  Minnesota  Judgment 
where  Minnesota  statutes  enabled  suit  against  stockholders  who 
could  be  served;  Hale  v.  Alllnson,  188  V.  S.  79,  23  Sup.  Ct  253,  47 
L,  393,  holding  equity  is  without  Jurisdiction  to  enforce  statutory 
liability  of  stockholders  on  ground  of  multiplicity  of  suits  whera 
liability  and  amount  thereof  have  been  adjudged,  affirming  106 
Fed.  258,  which  affirms  102  Fed.  792;  Johnson  v.  Stebblns-Thomp- 
sou  Realty  Co.,  177  Mo.  602,  76  S.  W.  1020,  holding  corporation 
president  cannot  question  for  fraud  validity  of  Judgment  to  set 
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aside  de«d  of  corporation  to  blm  to  anbject  land  to  corporaUon's 
debt;  Railroad  t.  Beotz,  108  Tenn.  6T5,  »1  Am.  St.  Rep.  766,  68  S.  W. 
31&,  holding  declsloa  on  appeal  reversing  Judgment  against  railroad 
in  snlt  for  engineer's  death  on  ground  ot  fellow  setrant  not  bar  to 
second  snlt  in  another  JnrlBdlctlon. 

Question  wbetber  decision  given  full  faith  Is  Federal  In  nature, 
pp.  042,  64S. 

Approved  m  NaDonal  F.  tt  F.  Works  t.  Oconto  Git;  W.  Sopply 
Co.,  183  D.  8.  S38.  40  U  109.  22  Snp.  Gt  118,  holding  Federal  qaes- 
tion  raised  by  contention  that  dne  effect  to  Federal  decree  In  cred- 
itor's salt  was  denied  by  allowance  of  plea  of  res  adjndicata  based 
tbereon;  Broadway  Nat  Bank  t.  Baker,  176  Mass.  290,  57  N.  B.  604. 
holding  Masaachuaetta  stochholder  in  Kansas  trast  association  liable 
on  liability  Imposed  by  Kansas  laws  when  aned  In  Massachusetts; 
McCuaoDgh  T.  Hicks.  63  S.  G.  Mi,  41  3.  E.  7G1.  holding  constrac- 
tion  of  "full  faith  and  credit"  clanse  oi  Constltntlon  raises  Fed- 
eral qnesUon. 

178  D.  S.  040-667,  44  L.  022,  ILLINOIS  CENTRAL  BAILBOAD  t. 
CHICAGO. 

In  determining  existence  of  Federal  question  setting  up  in  good 
faith  Is  enough,  p.  056. 

Approved  In  Uanlgault  t.  S.  M.  Ward,  etc.,  Co.,  123  Fed.  711. 
holding  Federal  Jorisdlction  established  by  allegation  in  good  faith 
that  Sooth  Carolina  statute  authorizing  dam  across  river  violates 
Federal  Constltntlon:  Riverside  &  A.  Ity.  Co.  v.  Riverside,  118  Fed. 
740,  holdlnff  existence  of  valid  contract  not  essential  to  Federal 
JnrlsdlctloD  based  on  Impairment  of  contract  If  claim  made  in  good 
faith. 

Under  Illinois  decisions  the  State  owns  lands  under  Lake  Michi- 
gan in  trust  for  people,  p.  G59. 

Approved  in  State  v.  Lake  St.  Clair  Fishing,  etc.  Shooting  Club. 
127  Mlcb.  69S,  87  N.  W.  123,  holding  State's  right  of  entry  to  swamp 
lands  under  swamp  land  act  1800  accrues  on  survey  and  Statute 
of  Limitations  did  not  run  before  survey. 

By  general  rule  term  "  lands  "  Includes  natural  timber,  structures 
and  water,  p.  660. 

Approved  In  dissenting  opinion  In  Kean  t.  Calumet  Canal  Co.,  190 
TJ.  S.  4T9,  23  Sup.  Ct  0S9.  47  L.  1145.  majority  holding  Federal 
patent  to  Indiana  of  "  whole  of  fractional  sections,"  referring  t« 
government  plat,  carried  submerged  portions. 

Proviso  for  municipal  consent  for  laying  tracks  not  confined  to 
main  track,  p.  665. 

Approved  in  Clilcago  Union  Traction  Co.  v.  Chicago,  199  111.  646, 
TA  N.  E.  4T0.  holding  Chicago  Rev.  Code,  I  1723,  fixing  rate  of  fare 
to  be  charged  "  on  any  street  railway "  applied  to  subseqaeutly 
organized  companies. 
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176  n.  8.  668-fl80.  44  L.  630,  HUNTINGTON  t.  LAIDLEY. 

Direct  appeal  from  Circuit  Court  to  Supreme  Court  must  Involve 
Hie  ground  of  Jurisdiction,  p.  67S. 

Approved  In  Excelsior  Wooden  Pipe  Go.  t.  Pacific  Bridge  Co., 
185  U.  S.  28S,  46  L.  913,  22  Sup.  Gt  682,  holding  Bufflclent  averment 
of  question  ot  Jurisdiction  made  by  recital  In  order  allowing  appeal 
"  from  final  order  and  decree  dismissing  said  snlt  for  want  of 
Jurisdiction;"  Bardes  v.  Hawarden  Bank.  ITS  D.  8.  E>26,  44  L.  11T7, 
20  Sup.  Ct  1001,  holding  Supreme  Court  ma;  entertain  appeal 
from  District  Court  on  sole  ground  of  Jurisdiction  over  independent 
suit  of  trustee  In  bankruptcy;  dissenting  opinion  in  Giles  t.  Harris. 
189  U.  8.  490,  23  Sup.  Gt.  847,  47  L.  913,  majority  holding  Jurisdic- 
tion of  Supreme  Court  on  appeal  not  limited  to  sole  question  of 
Jurisdiction  by  Circuit  Court's  certificate  raising  that  question  only. 

Distinguished  in  Stori  t.  Uaaaachtisetts,  183  V.  S.  143.  46  L.  124, 
22  Sup.  Gt  74,  holding,  under  section  761,  Rev.  Stat,  appeal  to 
Supreme  Court  on  habeas  corpus  not  confined  to  question  of  Jurts- 
dicUon:  Arkansas  r.  Scblierholz,  179  U.  8.  600.  45  L.  837,  21  Sup. 
Ct  230,  holding  Federal  question  warranting  direct  appeal  to  Su- 
preme Court  not  sufficiently  presented  where  no  Issue  of  District 
Court's  Jurisdiction  made  below;  St,  Louis  Cotton  Compress  Co.  v. 
American  Cotton  Co.,  125  Fed.  198.  holding  Supreme  Court  on 
appeal  baa  Jurisdiction  to  review  question  of  validity  of  aummons 
In  Circuit  Court. 

Order  discharging  rule  for  attachment  tor  Tlolatlng  injunction 
by  Stale  court  proceedings  correct,  p.  678. 

Approved  In  Laldley  v.  Jasper,  40  W.  Va.  S27,  30  8.  B.  168,  hold- 
ing void  by  Rev.  Stat,  i  720,  Injunction  of  Federal  court  against 
suit  in  State  court 

Circuit  Court  should  not  dismiss  for  want  of  Jurlsdlctloa  on 
ground  of  res  adjudlcata  In  State  court  p.  679. 

Approved  In  Swafford  v.  Templeton,  185  U,  8.  404.  46  L.  1008,  22 
Sup.  Ct  786.  holding  Circuit  Court  erred  In  dismissing  for  want 
of  Jurisdiction  suit  for  damages  against  State  election  officers  for 
denying  plaintiff  right  to  vote  In  congressional  election;  IlllnaUi 
Cent  n.  R.  Co.  v.  Adams,  180  O.  S.  31.  46  L.  411,  21  Sup.  Ct.  252. 
holding  appeal  from  Circuit  Court's  decree  refusing  Injunction 
against  collection  of  taxes  not  dismissed  on  ground  that  taxes  have 
been  held  lawful  by  State  court;  Howard  v.  De  Cordova,  177  TJ.  8. 
614.  44  L.  910,  20  Sup.  Ct.  819.  holding  Federal  conrt  may  take 
Jurisdiction  of  suit  to  set  aside  State  court  Judgment  rendered  on 
service  by  publication  on  alleged  false  affidavit 
176  D.  8.  C84.  44  L.  638,  GARTER  v.  ROBERTS. 

Miscellaneous.  Cited  In  Carter  v.  M'Ciaughrj,  105  Fed.  616, 
red  ting  history  of  litigation. 
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177   D.    S.    1-14.   44   I*    M7,   JBLLBNIK   T.    HUHON    OOFPEB 
MINING  CO. 

Law  of  State  nuking  corporate  abarea  peraonal^  enforced  in 
Circuit  Court,  p.  18. 

Approved  In  Blnateln  t.  Georgia  Sonthem  A  F.  By.  Co.,  120  Fed. 
1008,  bolding  SDit  against  railroad  ot  Georgia  to  recover  sharea  of 
stock  properly  brougbt  In  district  of  principal  place  of  bnsisesa 
wbere  requisite  citlzensblp  existed;  People's  Nat  Bank  t.  CleTe- 
laad.  117  Ga.  915,  44  8.  E.  2S,  holding  Superior  Court  of  count; 
bas  Jurisdiction  of  suit  Involving  shares  of  foreign  corjioratloii 
having  principal  place  of  bDHlncM  therein. 
177  n.  8.  15-20,  44  L.  652,  THORP  v.  BONNIFIELD. 

Voluutarr  settlement  br  debtor  leaving  atnoont  unpaid  less  tban 
Jurisdictional  amount  fatal  to  appeal,  p.  19. 

Approved  In  Facldc  Coast  Steamship  Co.  v.  Fanch,  ISO  U.  &  636, 
45  L.  TOO,  21  Sup.  CL  922,  reaffirming  mle^ 
177  V.  S.  20-2a    Not  dted. 
177  U.  S.  28^7,  44  L.  «S7,  WATERS-FIBRGB  OIL  CO.  t.  TEXAS. 

Where  meaning  of  statutes  Is  plain  courts  will  not  cbange  b? 
construction,  p.  42. 

Approved  In  State  v.  Smiley,  65  Kan.  255,  68  Pac.  204,  holding 
objections  to  valldlt7  of  statute  cannot  be  made  by  those  not 
within  legislative  Intent;  Ballard  v.  Oil  Co.,  81  Miss.  676.  95  Am. 
St  Ilep.  493,  34  So.  555,  556,  holding  unconstitutional  Laws  1898. 
providing  that  ever;  employee  of  anj  corporation  sbould  have 
same  remedy  for  Injury  from  fellow  servants  as  others  not  servants. 

Distinguished  In  dissenting  opinion  In  State  v.  Smiley,  65  Eaa 
278,  69  Pac.  211.  212,  majority  holding  objections  to  validity  of 
anti-trust  law  of  1897  cannot  be  made  by  persons  not  wltblu 
legislative  Intent 

Foreign  corporation  subject  to  conditions  Imposed  by  State  per- 
mitting operation  therein,  pp.  43,  45. 

Approved  In  Cable  v.  United  States  Life  Ins.  Co.,  191  D.  8.  807,  24 
Sup.  Ct  78,  holding  corporation  created  by  one  State  can  operate  In 
another  only  so  far  as  permitted  by  consent  of  latter,  subject  to 
conditions  Imposed;  Fidelity  Mut.  Life  Assn.  v.  Mettler,  185  U.  8. 
326.  327,  46  L.  933,  22  Snp.  Ct  669,  upholding  Ber.  Stat  Tei. 
[1088] 
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lS9fi,  art  3071.  impoBlDg  llablUt^  for  12  per  cent,  damages  anJ 
reasonable  counsel  fees  for  failure  to  paj-  toss  wltlilu  time  specltied 
br  policy;  Cilcago.  R.  I.  &  P.  R.  R.  Co.  v.  Zerneeke,  183  U.  S.  588. 
22  Sup.  Ct  232,  boldtng  corporation  organized  under  Nebr.  act 
18G7,  accepts  section  3,  Imposing  absolute  llablllt;  for  Injury  ex- 
cept when  caused  by  passenger's  criminal  negligence  or  violation 
of  known  rule;  John  Hancock  Mut.  L.  lus.  Co.  v.  Wurren.  ISl 
U.  S.  78.  45  L.  758,  21  Sup.  CL  536,  upholding  Ohio  Rev.  StaL  1894, 
t  3625,  providing  that  answers  of  applicant  to  bar  recovery  must  be 
wilfully  false,  and  induce  Issuance  of  policy;  New  York  Life  Ins.  Co. 
V.  Cravens,  178  U.  S.  306,  44  L.  1122,  20  Sup.  Ct.  0G5,  upholding 
exemption  of  policies  of  foreign  Insurance  companies  from  opera- 
tion of  Uo.  Stat,  1  5983,  rendering  policies  nonforfeitable  for  de- 
fault In  premium;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  532,  hold- 
ing complainants  entitled  to  recover  money  paid  to  corporation 
under  illegal  contract  without  knowledge  of  fitegallty.  consisting  In 
noncompliance  with  statute;  London.  Paris,  etc..  Bsnli  v.  Arou- 
steln,  117  Fed.  60S,  holding  under  California  Constitution  and  laws 
executrix  of  stockholder  of  foreign  corporation  operating  within 
State  entitled  to  have  stock  transferred  to  her  name  at  California 
office;  M'Claln  v.  Provident  Sav.  Life  Assur.  Soc,  110  Fed.  02. 
holding  State  decisions  that  Pennsylvania  law  that  mistakes  made 
In  good  faith  In  answers  In  application  warrant  no  forfeiture  applies 
to  foreign  companies  bind  Federal  court;  Corley  v.  Traveler's'  Pro- 
tective Assn.,  105  Fed.  859,  holding  certlQcate  issued  by  nonresident 
insurance  company  through  post  In  Kentucky  subject  to  Ky.  Stat, 
I  679,  requiring  attachment  of  copy  of  corporation  constitution  to 
IwUcy;  Woodson  v.  State,  60  Ark.  528,  65  S.  W.  468,  upholding  Acta 
1899,  p.  165,  requiring  coal  corporations  selling  coal  by  weight  to 
weigh  same  before  it  Is  screened;  Anglo- American  Prov.  Co.  v. 
Davis  Prov.  Co.,  180  N.  Y.  511,  62  N.  E.  588,  upholding  Code  Civ. 
Proc,  f  1780,  prohibiting  actions  between  foreign  corporations. 
except  where  cause  arose  within  State;  Insurance  Co.  v.  Craig,  106 
Teun.  630,  631.  62  S.  W.  157.  holding  Insurance  commissioner  can- 
not be  restrained  from  revoking  Insurance  company's  license  to 
operate  within  State  for  violation  of  Acts  1805,  chap.  160;  State  v. 
Schlltz  Brew.  Co.,  104  lenn.  753,  18  Am.  St  Rep.  961,  59  8.  W. 
1041,  upholding  Acts  1897,  chap.  94,  prohibiting  combinations  lessen- 
ing competition  In  commodities  and  providing  that  foreign  corpora- 
tions vlolatlDg  same  shall  l>e  excluded  from  State;  State  v.  Com- 
press Co.,  06  Tex.  611,  69  S.  W.  61,  upholding  antl-tmst  act  of 
1895,  preventing  combinations  In  restraint  of  trade,  so  far  as  au- 
thorizing State  to  forfeit  licenses  of  foreign  corporations  for  violat- 
ing same;  Cook  v.  Howland,  74  Vt  397.  93  Am.  St.  Rep.  914.  62 
Atl.  9T4,  upholding  Vt  Stat.,  {  4181,  prohibiting  foreign  Insurance 
companies  from  operating  within  State  unless  filing  statement  with 
secretary  of  State  and  appointing  agent  resident  of  State;  Ashland 
Lumber  Co.  v.  Detroit  Salt  Co..  114  Wis.  78,  89  N.  W.  906,  uphold- 
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lug  BeT.  SUt  1808,  MM  amended,  praTldlng  coDdltloaa  for  openthm 
wltbln  Bute  of  foreign  corporationa  declaring  coDtracta  ntade 
D^ore  compliance  with  conditions  wboUj  void. 

Foreign  corporation  not  citizen  wltbln  coDstltDtlonal  gnarant7  of 
equal  prlTllegea  and  Immanltles,  p.  45. 

Approved  D  Anglo-American  Pro».  Co.  v.  Davia,  etc,  Co.  (No.  1), 
191  n.  B.  STB,  24  8np.  Ct  93,  upholding  N.  T.  Code  Civ.  Proc 
t  1780,  limiting  actions  by  one  foreign  corporation  against  anotlier 
to  certain  specified  cases. 

Repeal  bj  Implication  not  affected  where  repealing  act  la  nn- 
constltntlonal,  p.  47. 

See  88  Am.  8t  Hep.  295,  note. 

Dlatingnlahed  In  Niagara  Fire  Ina.  Co.  T.  Cornell,  110  Fed.  825. 
holding    nnconatltutloQal,    law    Nebraska.    Laws    1887,    preventing 
combination  between  Are  Insurants  companies,  doea  not  withdraw 
foreign  companr's  right  to  operate  wltbln  State. 
177  U.  S.  48-61,  44  L.  663,  IN  KB  QB088HAXKB,  PBTITIONBB. 

Uandamns  la  proper  remedy  to  compel  court  to  take  Jurisdiction 
after  snfflcient  service,  p.  49. 

Approved  in  Is  re  Conaway,  178  U.  8.  425,  44  L.  1136,  20  Snp.  Ct 
ffitS,  holding  mandumae  proper  remedy  to  compel  conrt  to  bring  in 
party  to  action  after  Improper  refnsal  to  do  so. 

Plaintiff  cannot  sue  out  wilt  of  error  before  final  JndgmenI 
entijred.  p.  50. 

Approved  In  L.  B.  Waterman  Go.  v.  Parker  Pen.  Co.,  107  Fed. 
143,  lioldlng  not  final,  under  29  8tat  690,  order  vacating  service  on 
foreign  corporation  for  noneervlce  at  place  of  bnslness  where  order 
did  not  sbow  that  defendant  had  no  place  of  buslneaa  within  district. 
ITT  U.  S.  61-62,  44  I*  667,  FARMERS'  LOAN,  ETC.,  CO.  v.  LAKB 
ST.  BD.  CO. 

A  suit  In  equity  Is  commenced  by  filing  a  bill  of  complaint,  p.  60. 

Approved  In  Humane  Bit  Co.  v.  Barney,  117  Fed.  318,  holding 
aolt  In  equity  In  Federal  court  commenced  by  filing  bilL 

Possession  ot  res  vests  conrt  drst  acquiring  jurisdiction  with 
power  to  hear  all  controversies  relating  thereto,  p.  6L 

Approved  in  Farmers'  Loan,  etc..  Trust  Co.  v.  Lake  St.  Elev. 
B.  B.  Co..  122  Fed.  919,  holding  filing  of  bill  In  Circuit  Conrt  In 
foreclosure  !ult  acquired  Jurisdiction  to  determine  Its  own  juris- 
diction; McDowell  v.  McCormIck,  121  Ped.  65,  holding  conrt  enter 
Ing  order  restraining  corporation  from  disposing  of  pri^erty  and 
appointing  receiver  acquired  Jurladlction  to  exclusion  of  conrt  of 
concurrent  jurisdiction;  Baltimore,  etc.,  B.  B.  Co.  v.  Wabash  R.  R 
Co.,  119  Fed.  679,  680,  holding  In  cases  of  concurrent  jnrisdiction 
In  rem  court  first  acquiring  jurisdiction  of  res  has  exclutive  con- 
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trol  of  matter;  H'Kechnej'  v.  Weir,  118  Fed.  807,  boldtng  Federal 
court  liaTlag  entered  order  restTRlntng  sale  of  flnn's  assets,  motiou 
for  recelverslilp  being  pending,  bas  exclnslve  control  of  whola 
matter;  Hutchinson  t.  American  Palace-Car  Co.,  104  Fed.  181,  bold- 
tng Interlocutory  receivership  of  corporation  should  not  be  granted 
without  public  notice  except  In  emergendea,  but  when  granted 
covers  assets  wltbln  bill. 

DiaUngulshed  In  Ksott  v.  Evening  Poet  Co.,  124  Fed.  352,  hold- 
ing Federal  court  entertaining  suit  lor  appointment  of  receiver  sub- 
seqaent  to  snlt  in  State  court  for  Inspection  of  books  only  acqulrea 
exclusive  Jurisdiction;  Hale  v.  Coffin,  114  Fed.  &T5,  holding  where 
administration  of  estate  completed  by  Probate  Court,  equity  ha'a 
Jurisdiction  to  snbject  property  In  bonds  of  distributee  to  decedent's 
debts;  Oliver  v.  Farlln  &  Orendortt  Co.,  lOS  Fed.  275.  holding'  Fed- 
eral court  not  vested  with  Jurisdiction  sntBcIent  to  restrain  State 
suit,  where  in  suit  to  concel  deed  tor  fraud  grantee  alleged  trans- 
fer to  plaintiff  In  State  snlt 

Remanding  csuse  to  State  court  for  further  proceedings,  p.  62. 

Approved  In  Lake  Street  Elev.  E.  E.  Co,  v.  Farmers'  Loan  Sc 
Trust  Co..  182  U.  S.  418,  4fi  L.  11B2,  21  Sup.  Ot  870.  holding  re- 
venial  ol  Injunction  decree  pursuant  to  mandate,  and  direction  of 
dismissal  of  bill  to  restrain  proceedings  In  Federal  court  presents 
no  ifederal  question. 

DisUngutshed  In  Cable  v.  United  States  Life  Ins.  Co..  Ill  Fed. 
32,  holding  Judgment  on  appeal  sustaining  Circuit  Court's  Jurisdic- 
tion Is  res  adjndlcata  on  second  appeal 
177  U.  S.  63-^.    Not  cited, 

177  U.  8.  66-104,  44  L.  673,  HOUSTON  &  TEXAS  CENTRAL  R.  E. 
CO.  T,  TEXAS, 

Federal  court  determines  for  itself  existence,  construction,  valid- 
ity, and  impairment  of  alleged  contract,  p.  77. 

Approved  in  SL  Paul  GasUght  Oo.  v.  St.  Paul,  181  D.  S.  147,  150. 
45  L.  7B1.  793,  21  Sup.  Ct.  577.  578,  holding  decision  of  State  court 
that  charter  of  plaintiff  company  did  not  Impose  duty  on  city  to 
pay  for  unused  lamps  did  not  preclude  Federal  court  from  inquiring 
Into  alleged  Inpairment. 

Federal  character  of  suit  must  appear  Is  plalntUTs  own  state- 
ment of  case,  p.  78l 

Approved  in  South  Carolina  v.  Virginia-Carolina,  etc.,  Co.,  117 
Fed.  732.  holding  action  by  State  to  subject  foreign  corporation  to 
penalties  under  law  passed  under  police  power  not  removable 
where  neither  complaint  nor  statute  mention  Federal  laws;  Yazoo, 
etc.,  R.  R.  Co.  V.  Adams,  81  Miss.  114.  32  So.  916.  holding  where 
railroad  property  escaped  taxation,  legislature  may  subsequently 
subject  same  to  payment  of  back  taxation. 
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DIsUDgoUhed  Id  Scott  t.  Oboctaw  0.,  etc^  R.  B.  Co..  112  Ted. 
181,  holding  right  to  remoTal  not  conditioned  on  atiowtng  ot  Fed- 
eral qaestlon  or  Federal  nature  of  rallwaj  In  complaint,  ahovtog 
of  anch  facts  In  petition  being  anfflclent 
177  U.  8.  104-124.  44  L.  600.  UNITED  STATES  v.  BLDBR. 

To  Justly  conSrinatloa  claimant  must  establish  validltr  of  title 
by  preponderance  of  proof,  p.  lOQ. 

Approved  In  Whitney  v.  United  States,  181  U.  S.  110.  114.  4Q  L. 
774,  77D,  21  Sup.  Ct  CCS.  S68,  holding  no  presnmptlon  of  delegation 
of  power  bf  Mexican  president  to  governor  of  province  to  make 
valid  grant  of  land. 

177  U.  8.  125-182,  44  L.  S9S,  JAMESTOWN  &  NOBTHBBN  B.  B. 
Cd.  T.  JONES. 

Bfght  of  war  nia7  be  deBnttelr  located  by  conatmctlon  of  road, 
pp.  130,  ISL 

Approved  In  Peunsrlvanla.  etc.,  Imp.  Co,  v.  Everett,  29  Wash. 
106,  eS  Fac  828,  holding  title  of  railroad  to  right  of  way  under  IS 
Stat.  482    vests  on  construction  of  road,  tbongh  profile  not  filed 
becanse  land  resurvejed. 
177  U.  S.  133-149,  44  L.  701.  BRISTOL  v.  WASHINGTON  CO. 

State  may  tax  credits  represented  hj  Inveatments  within  Juris- 
diction, p.  141. 

Approved  In  Board  of  Assessors  v.  Comptoir  National,  191  V.  S. 
403,  24  Sup.  Ct.  113,  upholding  Louisiana  tax  on  credits  arising  from 
loans  on  collateral  made  bj  agent  wltbln  State  of  foreign  corpora- 
tion, agent  holding  collateral;  Blackstone  r.  Miller.  1S8  U.  S.  204. 
23  Sup.  Ct  278.  47  L.  444,  upholding  Imposition  of  tax  nnder 
N.  X.  Inheritance  tax  law  on  transfer  ander  will  of  nonresident  of 
debts  due  decedent  by  residents;  Armour  Packing  Co.  t.  Armour, 
lis  Ga.  556,  45  S.  E.  425,  holding  notes  and  accounts  In  bands  ot 
local  agent  of  nonresident  packing  corporation  taxable  bj  dtr; 
Corry  v.  Baltimore  City.  96  Md.  322,  S&  Atl.  943,  holding  city  may 
tax  shares  of  domestic  corporations  owned  by  nonresidents;  AUen 
V.  National  SUte  Bank,  92  Md.  513,  515,  48  Atl.  79,  80.  upholding 
Acts  1896,  chap.  120.  imposing  tax  on  Interest  payable  on  mort- 
gages held  by  nonresidents,  fixing  situs  where  property  located: 
State  r.  London,  etc.,  Mtg.  Co..  80  Minn.  283.  83  N.  W.  340,  holding 
credits  of  nonresident  Ineolvent  In  hands  of  resident  agent  to' 
winding  up  a&alrs  subject  to  State  taxation. 

Dlstlngnlshed  In  Eldman  v.  Martlnex.  184  U.  S.  582.  46  L.  701. 
22  Sup.  Ct  517,  holding  war  revenue  act  1898  Imposing  Inheritance 
tax  upon  property  passing  by  will  not  applicable  to  American 
tiecnntlefl  paealng  under  will  of  alien  nonresident;  Board  of  Council 
V.  Fidelity  Trust  etc.,  Co..  Ill  Ky.  673.  64  S.  W.  472,  holding  In 
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■b8«nce  of  statute  mortgage  on  Kentucky  realtj  uid  bonds  se- 
cured tberebf  held  by  Donresldent  not  taxable  In  Kentucky. 

Proceeding  bj  attacbmest  and  publication  accords  nonresldeot 
due  process,  p.  146. 

Approved  In  Arknrlgbt  UUls  v.  Aoltman,  etc.,  M^h.  Co.,  128 
Fed.  1B6,  upholding  Mass.  Rev.  Laws,  cbap.  170,  providing  non- 
resident bringing  suit  against  resident  Is  liable  to  set-off  of  subse- 
quent Judgments  of  same  defendant  as  extension  of  set-off  rights. 

A  tax  Is  a  "  liability  created  by  statute,"  p.  148. 

Approved  in  Board  of  Go.  Comrs.  v.  Story,  26  Mont.  S21,  69  Pac.  CtS, 
holding  obligation  to  pay  a  tax  Is  liability  "created  by  statute" 
within  Uontana  Statute  of  Limitations. 
177  U.  S.  149-156.    Not  cited. 
177  D.  8.  165-163,  44  L.  711,  MURPHT  v.  MASSACHUSETTS. 

Appellate  court  has  power,  on  erroneous  sentence,  to  remand  for 
nentence  according  to  law,  p.  15T. 

Approved  in  Watson  v.  Bbode  Island,  179  U.  8.  679,  4S  L.  383,  21 
Sup.  GL  9lK,  reaffirming  rule:  Whitworth  v.  United  States,  114 
Fed.  305,  holding  Circuit  Court  of  Appeals,  on  discovering  error  In 
criminal  case,  may  enter  proper  Judgment  or  remand  with  direc* 
tlona  to  take  proper  proceedings;  Haynes  v.  United  States,  101  Fed- 
820,  holding  errors  In  sentence  Is  directing  manner  or  place  of 
execution  may  be  corrected  by  remanding  for  correction  without 
new  trial. 
177  U.  8.  1S4-168,  44  L.  T16,  PETIT  v.  MINNESOTA. 

Keeping  barber  shops  open  on  Sunday  Is  not  work  of  necessity 
or  charity,  p.  168. 

Approved  In  Ex  parte  Northnip,  41  Or.  491,  69  Pac.  446,  uphold- 
ing Sesa  Laws  1901,  p.  17,  making  It  a  misdemeanor  to  work  as  a 
barber  on  Sunday;  State  v.  Schllta  Brew.  Go.,  104  Tean.  732,  737. 
78  Am.  8L  Rep.  949,  962,  59  S.  W.  103fi,  1037.  upholding  Acts  1897, 
cUnp.  04,  prohibiting  and  punishing  combinations  calculated  to 
lessen  competition  In  trade  or  lessen  price  of  commodities;  Ex  parte 
Kennedy,  42  Tex.  Gr.  150,  58  S.  W.  130,  holding  In  absence  of  special 
circumstances  barber's  work  on  Sunday  not  work  of  necessity; 
State  V.  Sopher,  25  Utah,  326,  71  Pac.  487,  holding  keeping  open 
on  Sunday  of  barber  shop  connected  with  hotel  not  work  of  neces- 
sity: State  V.  Nichols.  28  Wash.  633.  69  Pac.  373.  upholding  Bal- 
llnger's  Code,  i  7261,  prohibiting  Sunday  opening  except  of  drug 
stores,  stables  and  hotels,  and  holtels  not  for  sale  of  liquors;  dis- 
senting opinion  in  Connolly  v.  Union  Sewer-Plpe  Co.,  184  U.  S.  567. 
46  L.  693,  22  Sup.  Ct  442,  majority  holding  unconstitutional  111. 
trust  act  1893,  exempting  therefrom  agricultural  products  or  live 
stock  In  bands  of  producer  or  raiser.  See  notes,  78  Am.  8L  Rep. 
•J&4,  265. 
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Class  leg^^atlon,  unless  palpablj  arbltraiT>  <loeB  not  vlidate 
Constltntlon,  p.  168. 

Approved  In  State  t.  Cook,  107  Tenn.  SIO,  61  S.  W.  723,  a^ 
boldlng  Acts  1897,  cbap.  177,  punishing  taldng  of  note  glren  In 
purcttaae  of  patent  or  interest  therein  whlcb  does  not  stats  sncb 
fact  on  face. 


Affirmtng  82  Fed.  114,  dismissing,  for  want  of  JariaUctlon,  blU 
to  establish  water  rights,  p.  169, 

Approved  In  Boston  Mining  Co.  v.  Montana  Ore  Co.,  ISS  U.  8. 
643.  23  Sap.  Gt  439,  47  L.  633,  holding  Federal  Jnrlsdlctloii.  U 
ronferred  by  arerments  as  to  probable  defense.  Is  oosted  bj  an- 
swer disclaiming  reliance  on  such  defense;  Hooker  t.  Los  Angeles, 
188  U.  S.  318.  23  Sup.  Gt.  397.  47  L.  491,  boldlng  State  decision 
adverse  to  claim  of  riparian  rights  and  subterranean  waten  under 
Mexican  grants  confirmed  b;  Congress  raised  no  Federal  question. 
177  U.  S.  170,  44  L.  720,  PHINNEY  T.  SHBPPABD,  ETC..  HOS- 
PITAL CO. 

Dismissing  writ  of  error  to  8t£te  court  sustaining  statate  cbang- 
Ing  name  of  corporation,  p.  170. 

Approved  In  Joestlng  v.  Baltimore,  97  Ud.  094,  fiG  Atl.  4SS,  hold- 
ing city  cannot  complain  that  property  of  persons  in  annexed  dis- 
trict Is  taxed  by  State  law  alleged  to  Impair  obligation  of  contract 
of  prior  law. 
177  D.  8.  170,  171.    Not  cited. 

177  V.  S.  172-177.  44  L.  721.  CAMDBN  A  SUBURBAN  BY.  00. 
T.  STETSON. 

Key.  Stat,  i  21.  authorise  Federal  courts  to  follow  State  law 
providing  for  compulsory  physical  examination,  p.  177. 

Approved  In  Smith  v.  Northern  Pac,  By-  Co..  110  Fed.  342,  hold- 
ing admissible  under  act  March  B,  1892,  In  suit  In  Federal  conrt 
depositions  taken  In  accordance  with  Wasblugton  State  law;  Cam- 
den &  S.  By.  Co.  V.  Stetson,  104  Fed.  653,  holding  under  Bev,  Stat, 
i  721,  defendant  In  suit  In  New  Jersey  for  personal  Injuries  entitled 
to  compel  plaintiff  to  submit  to  surgical  examination. 

Mlacellaneous.    Cited  In  Camden  &  S.  By.  Go.  v.  Stetson,  IM  Ved. 
1004,  certifying  question  of  principal  caae. 
177  U.  S.  177-182,  44  L.  723,  FOKSYTH  ».  VEHMBTBB. 

"  Fraud  "  In  bankruptcy  act  means  fraud  In  fact  Involving  moral 
turpitude,  p.  181. 

Approved  in  Crawford  t.  Burke,  201  111.  589,  06  N.  E.  836.  bold- 
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HOB  Notea  on  U.  S.  Reports.         177  V.  S.  183-212 

Ing  tmder  bankruptcy  acts  1898  and  186T,  debt  created  b;  fraud  of 
bankrupt  not  acting  In  fiduciary  position  not  dlecbarged. 

Sepreeentatlon  falsely  made  to  obtain  money  from  anotber  In- 
volves moral  turpitude  within  bankruptcy  act  1898,  p.  182. 

Approved  In  Santa  Rosa  Bank  v.  Wblte.  139  Gal.  70S.  73  Pac.  BT8, 
Holding  under  bankruptcy  act  1898,  ezceptJug  unscbednled  claims, 
plea  of  discbarge  may  be  met  by  sbowlng  that  debt  was  within 
exception. 

Distinguished  In  Knott  v.  Putnam,  107  Fed.  910,  holding  bankrupt 
entitled  to  Injunctive  protection  from  arrest  upon  State  court  execu- 
tion upon  debt  for  proceeds  of  cotton  sold  as  broker,  discharged  by 
bankruptcy;  In  re  Stud,  107  Fed.  US4,  holding  false  reports  to  com- 
mercial agencies  not  within  bankruptcy  law,  i  14,  as  ground  for 
refusing  discharge;  Goodman  v.  Herman.  172  Mo.  354,  72  S.  W.  549, 
holding  Judgment  creditor  cannot  go  behind  Judgment  entered  on 
simple  account  to 'show  sale  Induced  by  debtor's  fraud. 

177  V.  8.  183-189,  44  L.  725,  GUNDI.ING  v.  CHICAGO. 

Ordinance  empowering  mayor  to  grant  license  to  suitable  sellers 
of  cigarettes  accords  due  process,  p.  180. 

Approved  In  Capital  City  Dairy  v.  Ohio,  183  U.  S.  246,  48  L.  1T8, 
22  Sup.  Ct  123,  upholding  Ohio  statutes  prohibiting  manufacture 
or  sale  of  oleomargarine  containing  any  coloring  matter;  dlasentltig 
opinion  in  Connolly  v.  Union  Sewer-Plpe  Co..  184  V.  8.  667,  46  L. 
692,  22  Sup.  Ct  442,  majority  holding  unconstitutional  lU.  trust 
act  1893,  exempting  therefrom  agricultural  products  and  Uve  stock 
In  hands  of  producer  or  raiser. 

Regulations  of  pursuit  of  business  In  cities  unless  utterly  unrea- 
sonable are  valid  exercise  of  police  power,  p.  188. 

Approved  In  State  v.  Capital  City  Dairy  Co.,  62  Ohio  St.  aSS,  57 
N.  E.  65,  upholding  Ohio  Laws  March  7,  1890,  "  to  prevent  decep- 
tion la  sale  of  dairy  products  and  to  preserve  tbe  public  health." 

Distinguished  In  Jones  v.  Stewart.  117  Ga.  !980,~'44  S.  E.  881, 
holding  one  illegally  condueting  stock  exchange  not  treated  as  tax 
defaulter  under  tax  act  1900,  hut  subject  to  fine  under  criminal 
process. 

177  U.  S.  190-212.  44  L.  740,  OHIO  OH.  COMPA^I  y.  INDIANA. 
(N-0.  1). 

Indlbna  act  of  1893  prohibiting  flow:oC  oU  or  gas  for  more  than 
two  days  after  gas  or  oil  struck  In  wall  does  not  derive  property 
without  due  process  of  law,  pp.  21ft,  211. 

Approved  in  Ohio  Oil  Co.  v.  Indiana  (Ko.  2),  177  U.  8.  212.  44  L. 

740,  20  Sup.  Ct.  585,  reaffirming  rDl«i  Federal  OH  Co.  T;  Western 

Oil  Co.,  121  Fed.  675,  670,  holding  grant  of  oil  prmiegSB  In  eertnin 

tends  conveyed  mere  use  of  peemiseB  for  prospaclteg,  title  being 

Vol.  Ill  — 70 
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177  n.  8.  214-239        Notes  on  U.  S.  Bepoits.  UOa 

Incomplete  iiDtll  gas  or  oil  foaod;  Blchmosd  Wat.  Gas  Go.  v.  Enter- 
prise Nat.  Gaa  Co..  81  IniJ.  App.  251,  66  N.  E.  785,  holding  no  In- 
junction grunted  for  use  of  pumps  to  aid  transpoitation  of  natmv} 
gas  where  pressure  not  thereby  Increased  beyond  limit  set  bj  law; 
Mannf.,  etc..  Co.  v.  Ind.,  etc,  Co.,  105  Ind.  470.  B7  N.  B.  915,  np- 
boldlng  Acta  1891,  p.  89,  problbltlng  ase  of  artlflclal  means  to  pro- 
duce nnnataral  How  of  gas  from  well;  Stillwater  Water  Co.  t. 
Farmer,  89  Minn.  67,  93  N.  W.  910,  holding  Undowner  cannot  drain 
percolating  waters  from  nelgtatwr's  spring  except  for  own  domestic 
tMnelldat  use. 

Distlngntsbed  In  Huber  t.  Merkel,  117  Wis.  368,  94  N.  W.  358, 
holding  percolating  water  Is  absolute  property  of  landow&n  In 
whose  land  it  la,  and  right  of  diversion  la  an  absolute  right. 

Indiana  stetnte  requiring  confining  of  gas  or  oil  flow  witbin  two 
days  Ib  constitutional,  pp.  210,  211. 

Approved  In  Qlven  v.  State,  ISO  Ind.  554,  66  N.  E.  751,  uphold- 
ing Acts  1893,  as  amended  1899,  prohibiting  owners  of  gas  or  oil 
wells  to  permit  product  to  escape  more  than  two  days  after  strike. 
See  78  Am.  St.  Rep.  256,  note. 
177  D.  B.  214-229,  44  L.  741,  OVEHBY  v.  GORDON. 

Point  not  necessary  to  decision  not  rendered  res  adjndlcata 
thereby,  p.  224. 

Approved  In  Maldauer  v.  Beurhana,  108  Wis.  33,  64  N.  W.  27, 
holding  County  Court's  decree  reciting  amount  due  each  In  assign- 
ment of  residue  being  to  that  extent  aurplusage,  no  bar  to  suit  for 
redtstrlbutioQ. 

Adjudication  of  domicile  In  grant  of  letters  of  administration 
without  contest  has  no  effect  beyond  Jurisdiction,  p.  227. 

Approved  in  in  re  Estate  Neubert,  68  S.  C.  4T5,  3S  8.  B.  ftlO. 
sustaining  appointment  of  second  administrator  for  same  estate  in 
South  Carolina  after  appellant  appomted  by  Florida  court 
177  D.  S.  230-239,  44  L.  747.  LOUISVILLE  ft  NASHVIIiB  B.  E. 
CO.  V.   SCHMIDT. 

Sufficient  notice  and  adequate  opportunity  to  defend  conetltnte 
due  process,  p.  236. 

Approved  In  Simon  v.  Craft,  182  U.  B.  436,  437,  45  L.  1170,  1171. 
21  Sup.  Ct.  839,  holding  person  adjudged  lunatic  In  absence,  under 
Ala.  Code  1886,  where  physician  deemed  presence  inconsistent  with 
health  and  safety,  not  deprived  of  due  process. 

Party  properly  served  cannot  after  Judgment,  complain  of  lack 
of  due  process  for  defenses  not  presented,  p.  239. 

Distinguished  In  TUley  v.  Coykendall,  172  N.  Y.  5B3,  65  N.  B. 
575.  holding  Judgment  against  nonexistent  corporation  for  negli- 
gence in  managing  tug  cannot  be  enforced  against  president  on 
whom  service  made,  where  latter  not  negligent 
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HOT  Notes  on  C.  S.  Report*.        177  D.  B.  240-260 

in  V.  S.  24O-260.  44  L.  7S1,  THE  ALBERT  DUMOIS. 
Bules  laid  down  governing  resaelB  approaching  each  other,  pp. 


Approved  In  The  Chicago,  125  Fed.  718,  holding  "Ausuata,"  being 
privileged,  not  at  fault  for  maintaining  her  speed  of  eight  miles 
an  bonr  until  Immedlateiy  preceding  collielon;  The  Straits  of  Dover, 
120  Fed.  903,  S04,  holding  "  Blneflelds  "  at  fault  for  trying  to  cross 
bows  of  privileged  "  Straits  of  Dover,"  Instead  of  slackening  speed 
or  reversing,  and  latter  at  fault  for  falling  to  keep  her  course;  The 
Acilia.  120  Fed.  461,  amrraing  108  Fed.  982,  holding  "  Acllia  "  In 
fault  for  going  at  dangerous  speed,  and  Cor  violation  of  rules  by 
her  pilot,  the  "  Crathorne "  rightly  relying  on  Acilia's  obedience 
to  rules;  Hall  v.  Chisholm,  117  Fed:.  813.  holding  vessel  at  fault 
for  poor  control  In  trying  to  pass  2,000-foot  log  raft  In  St  Clalr 
river,  and  tugs  at  fault  for  allowing  raft  to  strike  bank;  The  City 
of  Augusta,  102  Fed.  996,  holding  Inspector's  rules  3.  6  and  9, 
imposed  on  vessel  duty  to  reverse,  and  to  blow  timely  signals  when 
approaching  near  each  other. 

Where  l>otta  vessels  at  fault  one  suffering  least  must  pay  other 
enough  to  equalize  loss,  pp.  2S6,  2ST. 

Approved  In  Workman  v.  Mayor,  etc.,  of  New  Tork,  179  U.  S. 
S63,  4S  L.  321,  21  Sup.  Ct.  216,  holding  admiralty  law  and  not 
local  law  governs  liability  of  city  for  negligence  of  fireboat  re- 
sponding to  Are;  The  Union  Steamboat  Co.,  178  V.  S.  320,  44  L. 
1080,  20  Sup.  Ct  905,  holding  If  court  erred  In  refusing  recoup- 
ment of  one-half  damages  to  cargo  from  moiety  of  damages 
awarded  to  damaged  vessel,  remedy  la  by  appeal,  not  mandamus; 
The  New  York,  108  Fed.  104,  holding  where  no  question  of  vessel's 
right  to  recoupment  presented  to  District  Court  except  In  rejected 
draft  for  decree,  refusal  to  grant  recoupment  not  error;  The  Liv- 
ingstone, 104  Fed.  925,  holding  vessel  Jointly  at  fault  may  recover 
one-half  loss  of  Innocent  cargo-owners,  paid  by  such  vessel  under 
decree  awarding  full  recovery,  though  no  cross-Ubel  filed;  The  New 
Tork.  104  Fed,  560,  holding  Circuit  Court  of  Appeals  may  review 
decree  of  District  Court  as  to  matter  of  recoupment  of  half  of  dam- 
age, left  open  in  Supreme  Court's  mandate;  In  re  Lakeland  Transp. 
Co.,  103  Fed.  330,  holding  where  vessels  equally  at  fault,  each  liable 
for  half  the  loss  regardless  of  rights  of  cargo-owners;  The  St  Johns, 
101  Fed.  471,  477,  holding  where  Injury  to  one  vessel  slight,  both 
being  culpable,  such  vessel  most  pay  other  one-half  of  total  loss. 

La.  Civ.  Code  conferring  lien  for  damages  for  vessel's  negligence 
does  not  extend  to  damages  for  death,  pp.  258,  259. 

Approved  in  The  Onoko,  107  Fed.  987,  holding  water  craft  stat- 
utes of  Wisconeln  and  Illinois  giving  liens  for  Injuries  did  not 
extend  to  Ileus  of  next  of  kin  for  Injuries  causing  deatta. 
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in  C.  8.  280-281        Notes  on  D.  8.  Reports.  1109 

At  common  law  no  clril  action  lies  for  Injnrr  reBnltlng  In  death, 
p.  259. 

Approved  In  dissenting  opinion  In  Workman  v.  Mayor,  etc.,  o( 
New  York,  179  U.  8.  58T,  45  L.  330,  21  Snp.  Ct  225,  majority  hold- 
ing city  liable  under  maritime  law  for  collision  of  flreboat  due  to 
negligence  of  city's  servants  In  charge  thereof. 
17T  U.  8.  200-276,  44  L.  762,  KN1GHT8  OF  PYTHIAS  v. 
WITHEBS. 

8npreme  lodge  Investing  agent  with  aatbority  cannot  deny 
agency  within  scope  thereof,  p.  268. 

Approved  in  McMoster  v.  New  York  Life  Ins.  Co.,  183  U.  S.  39, 
48  L.  72,  22  Snp.  Ct.  15,  holding  failure  of  Insured  to  read  policy 
constituted  no  bar  to  denial  of  atipulatlou  inserted  at  instance  of 
agent  without  plaintiCTs  knowledge;  Uodern  Woodmen  v-  Tevls. 
Ill  Fed.  119,  holding  local  clerk's  habitual  receipt  of  dues  when 
overdue  prevented  society  from  claiming  member's  certificates 
avoided  by  customary  delinquency;  Wagner  v.  Knights  of  Honor. 
128  Mich.  GOT,  87  N.  W.  006,  holding  beneficiary  assoclaUiKi  cannot 
escape  liability  on  member's  cortlBcate  for  subordinate  lodge's 
failure  to  forward  dues,  latter  being  agent  of  former;  National, 
etc.,  Building  Assn.  r.  Brahan,  SO  Miss.  429,  433,  31  8o.  8jS.  hold- 
ing loans  of  foreign  loan  asaociatiou  with  special  agents  within 
State  governed  by  Miss,  usury  law,  regardless  of  by-law  stipulation 
for  payment  in  home  8tate;  Murphy  v.  Independent  Order,  etc., 
77  Miss.  833,  27  So.  627,  holding  grand  lodge  cannot  eacape 
tlnbility  on  certlUcate  of  member  by  failure  of  subordinate  lodge 
to  pay  dues;  Winter  v.  Supreme  Lodge  K.  of  P..  96  Mo.  App, 
14,  69  S.  W.  605,  holding  waiver  by  secretary  of  section  of  Knights 
of  Pythias  bind  society  as  to  proof  of  death,  secretary  being  agent 
for  receipt  of  dues  and  delivery  of  death  blank. 

Distinguished  In  Jumper  v.  Sovereign  Gamp,  127  Fed.  642,  hold- 
ing Sovereign  Camp,  Woodmen  of  World,  not  liable  for  injury  to 
Initiate,  inflicted  by  officers  or  members  of  local  camp. 

"Agency  clause"  in  insurance  polldea  Is  construed  against  In- 
surer and  in  favor  of  insured,  p.  268. 

Approved  in  Schlosser  v.  Grand  Lodge,  94  Ud.  368,  SO  AtL  1061. 
disregarding  section  15  of  constitution  of  grand  lodge,  providing 
that  sabordlnate  lodges  and  offices  th«eof  shall  never  act  as 
agents  touching  insurance;  Harris  v.  Wilson,  86  Mo.  App.  416, 
holding  secretary  of  subordinate  divialon  of  Brotherhood  of  Ball- 
way  Troclcmen  not  agent  of  assured  to  authorize  grand  treasurer 
to  apply  dues  on  future  indebtedness. 

Miscellaneous.    Cited  in  Modern  Woodmen  of  America  t.  Terla. 
117  Fed.  370.  reciting  history  of  litigation. 
177  U.  S.  276-281.    Not  cited. 
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1109  Notes  OD  U.  S.  Heports.        177  D.  8.  281-317 

177  D.  S.  281-290.  44  L.  T71,  HYDB  v.  BISHOP  IRON  CO. 

MiscellsDeouB.    Cited  In  Midway  Co.  V.  Eaton,  79  Minn.  44S,  82 
N.  W.  861,  reciting  hlstorf  of  IltlgatloD.- 
177  U.  S.  290-296,  44  L.  774.  KEIM  t.  UNITED  STATED. 

The  power  of  lemoval  from  office  1b  Incident  to  tbe  power  of 
appointment,  p.  293. 

ApproTed  In  Horetman  t.  Adameon,  101  Mo.  App.  12S,  74  S.  W. 
309,  holding  where  nnllmlted  by  law,  county  clerk's  removal  power 
over  depntiee  lawfnllj-  appointed  Is  absolute;  dissenting  opinion  In 
Wblte  7.  Aycr,  126  N.  C.  611,  36  S.  E.  14&,  majority  awarding  man- 
damus to  compel  State  auditor  to  issne  warrant  for  salary  of  cbtef 
Inspector  of  oyster  industry,  though  name  of  office  changed. 
177  U.  B.  296-306.  Not  cited. 
177  D.  S.  305-310,  44  L.  780,  UNITED  STATES  ».  HARRIS. 

Penal  statutes  are  to  be  strictly  construed,  and  Intention  must 
appear  In  language  used,  pp:  300,  310. 

Distinguished  In  Johnson  v.  Southern  Pac.  Co.,  117  Fed.  467. 
holding  act  March  2.  1803,  requiring  use  of  Improved  couplers  on 
cars  docs  not  require  same  on  locomotives  engaged  In  interstate 
commerce;  Fidelity,  etc..  Casualty  Co.  v,  Dorough,  107  Fed.  393, 
holding  Rev.  Stat.  Tex.  1895,  Imposing  on  "  life  or  health  Insur- 
ance company  "  additional  liability  for  default  In  paying  loss.  In- 
applicable to  accident  Insurance  company;  dissenting  opinion  In 
MeGbee  t.  M'Carley,  U)3  Fed.  81,  majority  holding  railroad  re- 
ceiver liable  In  punitive  damages  to  personal  representative  of  minor 
decedent  for  tatter's  death,  through  railroad's  negligence. 

Distinguished  In  Powell  v.  Sherwood,  162  Mo.  616,  63  S.  W.  487, 
holding  Laws  1897,  p.  96,  defining  liability  of  railroad  corporations 
for  injuries  to  servants,  and  declaring  who  are  fellow  servants, 
Includes  receivers. 

in  D.   S,  311-317,  44  L.  782,  CREDITS   COMMUTATION   CO.   v. 
UNITED  STATES. 

Circuit  Court's  denial  of  petition  to  Intervene  was  discretionary 
and  not  appealable,  p.  317. 

Approved  In  Land  Tifle,  etc.,  Co.  v.  Asphalt  Co.,  127  Fed.  21, 
holding  denial  of  right  to  Intervene  In  foreclosure  proceedings  where 
defendant  does  not  claim  right  to  property,  being  discretionary.  Is 
not  appealable;  Kidder  v.  Xorthwestern  Mut.  Life  Ins.  Co.,  117  Fed. 
090,  holding  where  defendant  in  State  suit  has  no  right  to  remove, 
voluntary  Interveners  cannot  make  cause  removable;  In  re  Colum- 
bia Real  Estate  Co.,  112  Fed.  015,  G46,  holding  dismissal  of  strang- 
er's petition  for  Intervention  in  Involuntary  bankruptcy  not  final 
decision  on  merits  of  his  claim;  Mass.  Loan,  etc.,  Co.  v.  Kansas 
City,  etc.,  R.   It.  Co.,  110  Fed.  30,  holding  order  refusing  right  to 
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177  V.  8.  818-378        Notes  on  D.  S.  Beporta.  tllO 

^nterreDe  wtaere  iDterreDtloD  la  matter  of  discretion  and  not  of 
rtgbt  ia  not  final;  Goltrone  v.  Templeton,  100  Ted.  37S,  bolding 
order  entered  on  Interrenlog  petition  of  atocktioldera  of  corporatlra 
appointing  realdent  corecelver  not  final  decree. 

ITT   U.   S.  31S-331.   44   L.    788,    SARANAC   LAND,   ETU,    CO.   t. 
COMPTr6li,BB  of  new  YORK. 

A  Statute  of  limitations  of  alx  montbs  la  not  nnreaaonable,  p.  326. 

ApproTod  In  Wilson  v.  lumlnger.  183  U.  S.  63,  46  L.  80S,  22  Sup. 
Ct  &T0,  holding  In  all  cases  of  Tarring  remedy  or  creating  Statute 
of  Limitations,  tbe  queatton  la  one  of  reasonableneea. 

177  U.  S.  332-34B,  44  L.  793,  MINNBAP0LI8  &  ST.  LOUIS  ET. 
CO.  T.  GARDNER. 

Consolidation  of  railroads  by  Ulnn.  act  ISSl  created  new  coepa- 
ration,  p.  342. 

See  89  Am.  St  Rep.  814,  note. 

Stockholders  of  new  corporation  not  exempt  from  statutory  Da- 
blllty  unless  expressly  released,  p.  344. 

See  89  Am.  St  Rep.  S25,  note. 
177  U.  S.  346-349,  44  L.  801,  CAFPRBT  v.  0KLAH05IA  TEHRI- 
TORT. 

County  clerk  cannot  as  clerk  appeal  to  Supreme  Court  from  order 
to  increase  assessment,  pp.  348,  34& 

Approved  in  Smith  v.  lodlana,  191  U.  8.  14a,  24  Sup.  Ot  02,  hold- 
ing county  auditor  has  no  personal  Interest  warranting  appeal  to 
Supreme  Court  to   review   State  decision  reqOirlng  deduction  ot 
mortgage  from  value  of  certain  realty. 
177  U.  S.  349-365,  44  L.  801.  BLACK  ».  JACKSON. 

Injunction  not  used  to  take  property  out  of  possessioD  of  one  tn 
favor  of  another,  p.  361. 

Approved  In  Cobbjob  Exploration  Co.  r.  Gray  Bagte  Oil  Co.,  112 
Fed.  9.  holding  Federal  court  of  equity  without  Jurisdiction  to 
determine  right  to  possession  to  lands  where  bill  shows  defendant 
in  possession. 

Question  of  right  to  possession  to  land  ^nder  homestead  requires 
Jury  trial,  pp.  363,  364. 

Approved  In  Downea  v.  Bidweil,  182  U.  S.  2S3,  45  L.  1109,  21  Sup. 
Ct  789,  holding  Congress  iu  legislating  for  Porto  Rico  was  em- 
powered to  act  only  within  applicable  limitations  of  the  Constltn- 
tion:  Potts  V.  HoUen,  177  U.  S.  369,  44  L.  809,  20  Sup.  CL  656,  hold- 
ing Oklahoma  court  cannot  grant  mandatory  injunction  under  re- 
formed procedure  to  determine  right  to  possession  of  land  claimed 


177  U.  8.  365-37a    Not  cited. 
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177  n.  S.  ST8-390.  44  L.  S13,  EX  PABTE  BAEZ. 

Wbere  there  Is  no  subject-matter  on  wblcb  JntlgmeDt  will  operat* 
coart  win  not  proceed,  p.  390. 

Approved  in   Flsber  r.   CuBbman,   103  Fed.   867,   holding  Joint 
licensee  to  sell  liquor  In  devising  license  for  sale  on  court's  order 
on  bankruptc?  of  otber  licensee  has  no  remeily  bj  appeal. 
177  U.  S.  390-408,  41  L.  S17.  MERLBIN  v.  NEW  ORLEANS. 

Estoppel  results  where  question  underlying  second  recovery  has 
been  decided  under  Identical  circumstances,  p.  397. 

Approved  lu  United  States  T.  California,  etc..  Land  Co.,  192  U.  S. 
SS8,  24  Sup.  Ct  207,  boldlng  dismUsal  of  bill  to  avoid  land  patents 
bj  way  of  forfeituii:  bars  second  suit  to  avoid  same  as  for  lands 
Included  within  Indian  reservation;  The  New  Brunswick,  12S  Fed. 
668,  570,  holding  decree  on  merits  dlemlBsIng  mtervenlng  petition 
to  establish  general  maritime  lien  on  marine  vessel  for  Boston 
supplies  precludes  second  suit  for  same  purpose;  Eastern  BIdg., 
etc.,  Assn.,  v.  Welling,  116  Fed.  10a,  holding  Judgment  that  mort- 
gage was  discharged  by  payment  bars  second  suit  t>etween  some 
parties  to  foreclose;  Hoseaaon  v.  Keegen,  178  Mass.  251,  69  N.  E. 
628,  boldlng  Judgment  for  grantee  In  salt  for  reconveyance  for  fraud 
bars  second  suit  for  reconveyance  for  undue  Influence. 
177  U.  8.  404-410,  44  L.  823.  AMERICAN  EXPRESS  COMPANT  V. 
MICHIGAN. 

War  revenue  act  1898  does  not  prohibit  shifting  of  taxes  by  per- 
sons tased,  p.  411. 

Approved  inOrawford  v,  Hubbell,  177  U.  8,  421,  44  L.  830,  20  Sup. 
Ct.  701,  holding  express  company  not  forbidden  by  war  revenue 
act  1808  from  Increasing  rates  to  cover  cost  of  stamp  required 
thereby;  People  v.  Wells,  Pargo  &  Co.;  135  Cal.  604,  605,  507,  509, 
07  Pae.  896,  897,  holding  eipress  company  may  refuse  to  accept 
package  at  regular  rates  and  charge  additional  amount  to  cover 
stamp  Imposed  by  war  revenue  act;  United  States  Express  Co.  T. 
People.  195  III.  15G,  62  N.  E.  826,  holding  Federal  decision  that 
express  company  may  shift  burden  of  revenue  stamp  upon  shipper 
binds  Illinois  court;  dissenting  opinion  In  Trammell  r.  DInsmore, 
102  Fed.  804,  805,  806,  majority  holding  State  railroad  commission 
may  under  State  statute  prohibit  express  company  from  Increasing 
rates  beyond  maximum  limit  to  cover  cost  of  revenue  stamp. 

Distinguished  In  Trnmmell  v.  Dlnsmore,  102  Fed.  801,  holding 
State  railroad  commission  may  under  State  statute  prohibit  express 
company  from  exceeding  maximum  rates  to  cover  cost  of  revenue 
stamp. 
177  U.  S.  419-421,  44  L.  820.  CRAWFORD  v.  HUBBBLL. 

War  revenue  act  1898  does  not  prohibit  eipress  company  from 
adding  stamp  to  rate,  p.  421. 

Approved  in  United  States  Express  Co.  t.  People,  196  IlL  168, 
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62  N.  E.  826,  holding  Sapreme  Court  decision  tbat  ezpreBB  compaay 
may  ablft  burden  of  revenue  atamp  biuda  Illinois  court. 

Diatlngulabed  In  Trammell  t.  Dlnsmore,  102  Fed.  801,  holding 
nnder  Ueorgia  lava  express  company  cannot  add  cost  of  revenue 
stamps  to  maximum  rate  allowed  by  commission. 

MliiCellaneouB.  Cited  in  Crawford  t.  Habbell,  IM  Fed.  lOOi. 
certifying  question  of  principal  esse. 

177  U.  S.  421-435,  U  L.  830,  DOHBRTT  v.  NOBTHEEN  PACIFIC 
RAILWAY  CO. 

Nortliem  Pacific  Railroad  Company  selected  Ashland  as  eaateni 
terminal,   p.    43S. 

Approved  In  Humblrd  v.  Avery,  110  Fed.  4S7,  holdii^,  tinder 
30  Stat.  620,  accepted  by  company  all  settlers  claiming  under 
Federal  laws  whose  rights  attscbed  before  1808,  bad  option  of 
retaining  or  transferring  claim. 

177  U.   S.  485-442,  44  L.  836,  UNITED   STATES  v.  NORTHERN 
PACIFIC  RT.   CO. 

Failure  to  complete  road  within  time  limited  In  act  of  grant  Is 
condition  subsequent,  p.  441. 

Approved  in  California  Reduction  Co.  v.  Sanitary  Reduction 
Works,  126  Fed.  43,  holding  garbage  contract  not  attackable  by 
private  person  because  of  alleged  Irregularities  In  granting  and 
nonperformance  of  conditions;  Utah,  etc.,  B.  R.  Co.  ».  Utah,  etc., 
Ry.  Co.,  110  Fed.  890,  holding.  IS  Stat.  488,  providing  for  forfeiture 
of  laud  granted  If  road  not  completed  In  five  years,  states  condi- 
tion subsequent  entitling  State  to  enforce  forfeiture'. 

Eastern  terminus  of  Northern  Pacific  railroad  Is  Ashland,  p.  441. 

Approved  in  Humblrd  v.  Avery,  110  Fed.  467,  holding  under  30 
Stat.  620,  settlers  whose  right  accrued  prior  thereto  might  elect 
whether  to  retain  railroad  land  or  exchange. 

Miscellaneous.     Cited  In  King  v.  McAndrews,  ill  Fed.  863,  as 
aflirming  lower  court  In  holding  patent  of  land  department  not  col- 
laterally assailable  for  errors  of  law. 
177  U.  S.  442-^0,  44  L.  839.  CARTER  v.  TEXAS. 

Exclusion  of  all  .\frlcan8  because  of  race  from  grand  Jnry  trylag 
negro  violates  Fourteenth  Amendment,  p.  447. 

Approved  In  Rogers  v.  Alabama,  192  D.  S.  231,  24  Sup.  Ct  259, 
holding  striking  from  files  because  of  length  motion  to  quash  Indict- 
ment for  exclusion  of  negroes  from  jury  violates  constitutional 
guaranty:  Brownflcld  v.  South  Carolina,  189  D.  S.  427.  23  Sup.  CL 
SI4,  4T  L.  &S3.  holding  court  will  not  take  as  true  recital  In  writ  of 
error  that  negro  was  deprived  of  liberty  by  exclusion  of  negroes 
from  July  where  Judge's  findings  disclosed  no  Intentional  dis- 
crlmiualion;  State  v.  Warner,  165  Mo.  415,  416,  aS  S.  W.  588,  hold- 
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lug  denial  of  motion  to  quaGb  Indictment  (m  groond  of  exclud- 
ing negroes  not  cured  by  bearing  of  evidence  thereon  es  rtglit 
claimed  is  conatltutlonal;'  State  t.  Peoplee,  131  N.  C.  788.  761,  784, 
42  S.  E.  815,  816,  817.  holding  exclusion  because  of  color  of  negroes 
from  Jury  to  try  colored  defendant  constitutes  nnlawful  dlscrimlna- 
tlon;  Whitney  t.  State,  43  Tex.  Cr.  19B,  63  S.  W.  880,  holding 
where  two  negroes  sat  In  grand  Jury  representing  tbe  ratio  of  the 
two  races  accused  cannot  complain;  Whitney  *,  State,  42  Tex.  Cr. 
285,  59  S.  W.  8S6,  quashing  Indictment  where  negroes  excluded 
from  Jury,  commissioners  declaring  them  unQt  to  serve;  Smith  t. 
State,  42  Tex.  Cr.  221,  ^  S.  W.  67,  holding  defendant  entitled  to 
motion  to  quash  Indictment  on  showing  negroes  peratstEntl]'  ex- 
cluded from  grand  Jury  for  twenty  years. 

Dlstlngnished  in  Hubbard  v.  State.  43  Tex.  Cr.  566.  67  S.  W.  414, 
holding  no  discrimination  against  negroes  shown  where  commis- 
sioners declared  they  were  instructed  not  to  discriminate  and  evi- 
dence showed  negroes  not  qualified;  Lewis  r.  Stats,  52  Tex.  Cr.  230, 
56  S.  W.  1117,  holding  conviction  will  not  be  set  aside  on  appeal  from 
motion  to  quash  Indictment  for  exclusion  of  negroes  from  Jury 
where  no  bill  of  exceptions  Bled. 

Defendant  having  no  opportunity  to  challenge  grand  jury  may 
object  by  plea  or  motion,  p.  447. 

Approved  In  State  v.  Brownfield,  60  8.  C.  514,  86  S.  E.  4,  hold- 
ing overruling  of  motion  to  quash  indictment  proper  where  no 
evidence  offered  In  support  of  motion;  Kipper  v.  The  State.  42  Tex. 
Cr.  610.  62  S.  W.  421.  holding  erroneous  refusal  of  defendant's 
motion  to  quash  Indictment  for  discrimination  against  negroes  In 
excluding  them  from  Jury. 

Whether  right  claimed  under  Federal  Constitution  was  sufficiently 
pleaded  Is  Itself  a  Federal  question,  p.  447. 

Distinguished  In  Erie  R.  R.  v.  Furdy.  185  U.  S.  152.  46  L.  850.  22 
Sup.  Ct.  606.  holding  State  decision  uonrevlewable  where  no 
chntlenge  of  State  statute  made  in  State  court  and  Supreme  Court 
uf  State  did  not  consider  it  raised. 

Refusal  of  court  to  hear  witnesses  of  defendant  on  motion  to 
quush  Indictment  is  erroneous,  p.  446. 

Approved  in  Castleberry  v.  State,  68  Arfc.  346,  63  S.  W.  671, 
holding  erroneous  overruilng  motion  to  quash  indictment  for  ex- 
clusion of  negroes  from  Jury  without  hearing  evidence  thereon. 

DIstlngnlBhed  in  Tarrance  v.  Florida.  188  D.  S.  521.  23  Sup.  Ct. 
40.1.  404,  47  L.  574.  uplioidlng  denlnl  of  motion  to  quash  indictment 
where  only  evidence  offered  in  favor  thereof  was  defendant's  nffl- 
davlt  attached  thereto;  Gasfiing  v.  State.  88  Ark.  196.  107.  62  S.  W. 
587,  588.  holding  motion  to  quash  should  not  be  granted  where  no 
showing  made  of  exclusion  of  qualified  negroes  and  where  com- 
misBloner  selected  men  believed  to  be  best  qualified. 
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177  U.  8.  449-458,  4*  L.  842,  GREAT  80UTHBBN  FIRE  PROOF 
HOTEL  CO.  T.  JONES. 

On  evei?  appeal  flrat  and  ftmdamental  question  it  that  of  Jorto- 
dJction,  p.  463. 

Approved  In  Continental  Nat  Bank  t.  Buford,  191  D.  8.  120,  24 
Snp.  Ct.  64,  holding  jurisdiction  to  review  judgment  of  Circuit 
Court  of  Appeals  must  be  first  considered  wbere  question  arises 
on  face  of  record. 

Tbe  bill  muBt  allege  cltlzeosblp  to  confer  Jurisdiction,  p.  4M. 

Approved  In  Winkler  v.  Chicago,  etc,  R.  B.  Co.,  108  Fed.  308, 
holding  Insufficient  petition  for  removal  averring  corporation  to  be 
dtlseu  and  resident  of  another  State,  without  showing  Inconiora- 
tlon  under  laws  thereof. 

The  rule  as  to  corporations'  citizenship  haa  not  been  applied  to 
partnership,  p.  4S6. 

Approved  In  Great  Southern  Fireproof  Hotel  Co.  v.  Jones,  116 
Fed.  799,  upholding  under  Ohio  bill  of  rights  Ohio  mecbantc'e  lien 
statute  giving  Independent  Hen  to  subcontractors;  Ralya  Market  Co. 
7.  Armour  &  Co.,  102  Fed.  533,  535,  636,  holding  suit  against  part- 
nership cannot  be  removed  to  Federal  court  on  ground  of  dlversitr 
of  cttlsenshlp,  since  citizenship  cannot  be  predicated  of  partuersblp. 

Where  citizenship  of  members  of  partnership  doea  not  appear, 
cause  reversed  without  prejudice,  p.  468. 

Approved  In  Houston  v.  Filer  &  StoweD  Co.,  104  Fed.  164,  re- 
versing  judgment  where  citizenship  of  partners  not  shown  in 
record,  and  remanding  with  order  to  allow  amendment. 

Miscellaneous.    Cited  in  Boatner  v.  American  Exp.  Co.,  122  Fed. 
71S,  holding  Joinder  of  resident  agents  of  foreign  express  company 
in   suit  on   contract  for  loss   of  package   fraudulent   to    prevent 
removal. 
177  U.  S.  469-470,  44  L.  846,  BOSKE  v.  COMINGORE. 

Internal  revenue  regulations  of  1808  prohibit  collectors  Crom  (ur- 
nlahlug  copies  of  records,  p.  460. 

.Approved  in  In  ro  Lamberton.  124  Fed.  460,  461,  holding  internal 
revenue  collector  cannot  be  compelled  to  disclose  as  a  witnesa 
names  Of  persons  In  whose  places  special  tax  stamps  are  posted. 

In  cases  of  urgency  Federal  courts  Interfere  with  State  courta  by 
habeas  corpus,  p.  466. 

Approved  in  Ex  parte  Shlcker,  109  Fed.  149,  holding  person  bhid- 
marllf  adjudged  guilty  of  contempt  without  a  hearing  where  State 
law  gives  no  appeal  entitled  to  discbarge  on  habeas  corpna  - 

Case  of  revenue  officer  Imprisoned  by  State  anthorities  la  one  of 
urgency  warranting  habeas  corpus  by  Federal  court,  p.  467. 

.Approved  In  Minnesota  v.  Brundage,  180  D.  S.  603,  43  L.  SO,  21 
Sup.  Ct  457,  holding  application  for  habeas  corpus  should  be  dented 
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where    sole    grouDd    Is   oncoiutltatioDslltr    at    Btatute   and    State 

remedy  not  exhausted. 

177  U.  S.  471-485,  44  L.  8B1.  ADAMS  T.  COWEN. 

Cited  In  Glldden  t.  Cowen,  123  Fed.  49,  reciting  history  of  Utiga* 
tlon. 

177  U.  S.  4S5-495,  44  L.  856.  MA8X,  FOoS  &  GO,  v.  STOTEB  MFQ. 
CO. 

Comity  Is  not  a  rule  of  law  but  one  of  convenience,  pp.  488,  48S. 

Approved  Id  CImlotti  Unbalrlng  Co.  t.  Am.  Fur  Bef.  Co.,  120  Fed. 
074,  holding  on  Independent  consideration  that  Sutton  patent  383,^i8, 
tor  plucking  maclilne,  was  ralid  and  Infringed ;  New  Xork  Filter, 
etc,  Co.  y.  Jaclcson,  112  Fed,  880,  holding  by  role  of  comity  Circuit 
Court  will  follow  adjudications  on  same  patents  In  other  circuits 
without  requiring  legal  proof  of  Identity  of  patents  beyond  oplnioas 
filed;  Brown  t.  Puget  Sound  Heductlou  Co.,  110  Fed.  385,  holding 
Brown  patent  471,204,  for  ore-roasting  furnace,  Infringed  by  con- 
strucUon  following  Ropp  pattent  532,013;  Welsbach  Light  Co.  v. 
Cosmopolitan  Incand.  Light  Co.,  104  Fed.  Si.  holding  refusal  of 
Injunction  in  patent  case  contrary  to  rule  in  another  circuit  not 
ground  for  reversal;  Seller  v.  Fuller  &  Johnson  Mfg.  Co.,  102  Fed. 
345,  holding  preliminary  Injunction  not  warranted  where  Infringe- 
ment alleged  and  denied  and  not  proved  and  where  injunction  would 
prevent  sales  for  a  year. 

Distinguished  In  Consolidated  Bubber  Tire  Co.  v.  Floley.  etc^ 
Tire  Co.,  116  Fed.  S40,  holding  question  of  effect  of  pi-lor  decision  in 
another  circuit  immaterial  where  licensee  attacks  patent  after  grant 
to  third  person. 

Comity  has  no  application  to  questions  not  considered  by  prior 
court,  p.  489. 

Distinguished  In  Westlnghouse,  etc.,  Mfg.  Co.  ▼.  Royal  Weaving 
Co.,  115  Fed.  734,  holding  defendant  to  avoid  effect  of  former 
decision  must  show  new  matter  Involved  which  might  requite 
different  decision  as  to  validity  of  patent. 

Applying  old  device  to  new  use  Increasiiig  number  of  teeth  in 
wheel  not  invention,  p.  493. 

Approved  In  Wisconsin,  etc..  Co.  v.  American,  etc.,  Co.,  125  Fed. 
7CS,  holding  modified  S5renson  and  McCiaIn  machines  conslsdog 
In  using  known  means  for  directing  air  currents  upon  goods  to  be 
cleaned  not  Invention;  Bettendorf  Patents  Co.  v.  J.  R.  Little  Metal 
Wheel  Co.,  123  Fed.  435,  holding  not  patentable  Betterdorf  patent 
550.815,  for  securing  metal  spokes  to  hubs,  being  but  adaptation  of 
Gendlon  patent  419,009;  Johnson  Co.  v.  Toledo  Traction  Co.,  110 
Fed.  892,  holding  Invalid  Moxbam  patent  540,796,  (or  improvement 
in  railway  switches,  utilizing  molten  zinc  to  secure  removable  plate 
In  Bpocket;  Farm«-s',  Mfg.  Co.  v.  Spruks  Mfg.  Co.,  119  Fed.  5&G,  hold- 
ing East  patent  20,021,  for  ventilating  barrel  of  sbeet  veneer.  Invalid 
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for  antlcl|;»tlon;  Jobnsoa  v.  CblBboIm,  lis  Fed.  632,  holdUig  valA 
for  ftutlclpatloD  Chlflholm  patent  421,244,  for  process  for  hailing 
pens;  Hallock  v.  DavlfiOD,  107  Fed.  4SS,  boldlng  patentable  Hallock 
patent  600,782,  weeding  machine  characterized  b^  new  tooth  con- 
Btructed  to  give  lateral  Btlffness  and  forward  flexlblUty;  diBsentlng 
opinion  In  Justl  t.  Clark,  108  Fed.  669,  majority  holding  patentable 
and  infringed  Hurlbnrt  reissue  patent  No.  11,696,  for  revolving  Aea- 
tal  spittoon. 

Distinguished  In  McMlchael,  etc.,  Mfg.  Co.  v.  Hnth,  128  Fed-  708. 
holding  patentable  McMlchael  and  Wildman  patent  500,191,  for 
automatic  ril>-kQltting  machine. 

When  no  qnestlon  of  fact  Involved  court  may  dismiss  bill  for 
inrrtngement,  p.  495. 

Approved  In  Brill  v.  Feckham  Motor  Truck  Co.,  189  O.  S.  60,  63, 
23  Sup.  Ct  563,  585,  47  L.  708,  709.  holding  Circuit  Court  of  Appeal* 
In  reversing  Circuit  Court's  order  for  ex  parte  Injunction  should  not 
dismlea  where  complainant  had  no  opportunity  to  rebut  affidavits; 
Castner  v.  Coffmau,  178  U.  S.  183,  44  L.  1027,  20  Snp.  CL  848,  hold- 
ing Circuit  Court  of  Appeals  ma;  direct  final  decree  dismissing  bill 
for  injunction  against  use  of  tradename  "  PocobBntas  coal "  for 
coal  mines  near  That  town;  Brill  v.  Pecbham  Motor,  etc.,  Co.,  lOS 
Ped.  271,  dlsmls.sing  bill  for  infringement  of  patent  street  car 
spring  where  claim  as  construed  showed  no  infringement  could  be 
established;  Allegheny  Otl  Co.  v.  Snyder,  106  Fed.  TTO.  holding  court 
may  make  final  decree  In  cross-sulta  by  lessees  of  same  property  for 
preliminary  Injunctions,  suits  depending  entirely  upon  validity  of 
first  case. 

Distinguished  in  Co-Operatiug,  etc.,  Co.  v.  Hallock.  128  Fed.  597. 
508,  holding  evidence  of  anticipation  of  Hallock  patent  600,782.  for 
weeding  machine,  insufficient  to  warrant  dismissal  of  bill;  Snow 
V.  Sargent,  106  Fed.  231,  232,  refusing  to  dismiss  before  final  hear- 
ing on  motion  based  on  affidavits  going  to  merits. 
177  U.  S.  496-500,  44  L.  861,  CAETEB  v.  ROBBET3. 

Courts- martial  are  lawful  tribunals  and  proceedings  within  Juris- 
diction, properly  confirmed,  not  attackable  by  courts,  p.  ttS. 

Approved  In  Carter  v.  McClaugliry,  183  U.  S.  380.  46  L.  245.  22 
Sup.  Ct  187.  upholding  sentence  of  court-martial  on  convlctioa  on 
charges  of  embezzlement,  conspiracy  and  conduct  unbecoming  an 
officer. 

Circuit  Court  of  Appeals  may  decline  Jurisdiction  or  certify  or 
decide  cases  under  Constitution,  p.  500. 

Approved  In  Cincinnati,  Hamilton,  etc.,  Ry.  Co.  v.  Thieband,  177 
V.  S.  620,  44  L.  913,  20  Sup.  Ct.  824,  holding  question  as  to  con- 
i^tltutlonallty  of  State  statute  first  raised  in  asalgnment  of  errors 
in  Circuit  Court  of  Appeals  will  not  sustain  error  from  Supreme 
Court;  Wlrglnan  v.  Persons,  126  Fed.  455,  holding  where  party  de- 
feated In  Circuit  Court  appeals  on  merits  to  Circuit  Court  of  Appeal!^ 
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Utter  court  ma^  dedde  comtltntloDal  question  or  certify  It;  Duluth 
Brewing,  etc.,  Co.  T.  City  of  SnperliH',  123  Fed.  356,  retatolng  Juris- 
diction on  appeal  of  case  iDvolvlng  construction  of  Federal  Con- 
stitution and  question  whether  State  law  contrsTeoes  Federal  Coo- 
sUtutlon;  Watklns  v.  King,  IIS  Fed.  fi32,  holding  Incidental  Intro- 
duction of  constitutional  question  by  challenge  of  constitutionality 
of  legislative  act  as  manlmeDt  of  title  does  not  defeat  appellate 
jurisdiction  of  Circuit  Court  of  Appeals;  Keyser  v.  Lowell,  117 
Fed.  401,  tfoldlng  Circuit  Court  of  Appeals  may  decide  whether 
State  statute  rlorates  Federal  Constitution  where  original  Juris- 
diction based  on  diverse  citizenship,  constltntlonal  questloa  aris- 
ing subsequently;  Owensboro  v.  Owensboro  Water-Works  Co.,  115 
Fed.  322,  323,  holding  Supreme  Court  has  exclusive  Jurisdiction 
to  exclusion  of  Circuit  Court  of  Appeals  in  appeal  from  Circuit 
Court  involving  solely  question  of  constitutionality  of  State  law; 
United  States  v.  Lee  Yen  Tal,  113  Fed.  467,  holding  court  of  appeal 
may  reverse  or  affirm  case  Involving  constitutional  question  or 
certify  question,  but  cannot  decide  upon  construction  of  Chinese 
treaty  of  18&1;  Carter  v.  M'Claugbry,  106  Fed.  016.  bolding  denial 
of  writ  of  habeas  corpus  by  court  of  one  circuit  not  res  adjudlcata 
In  another;  Pike's  Peak  Power  Co.  t.  City  of  Colorado  Springs,  100 
Fed.  7,  holding  Circuit  Court  of  Appeals  will  not  decline  Jurisdic- 
tion of  suit  involving  Impairment  of  contract  where  dismissal 
would  cause  Indefinite  delay. 

Distinguished  In  American  Sugar  Refining  Co.  v.  New  Orleans, 
181  U.  S.  282.  46  L.  862,  21  Sup.  CL  648.  holding  Circuit  Court  of 
Appeals  not  Justified  Id  declining  Jurisdiction  of  cause  based  upon 
diverse  citizenship,  because  of  presence  of  constitutional  question 
appealable  to  Supreme  Court 
177  U.  S.  501-504.  Not  cited, 
177  U.  S.  505-514,  44  L.  8W,  SHOSHONE  MINING  CO.  v.  RUTTER. 

Record  must  sliow  as  required  In  good  pleading  that  sott  involves 
Federal  question,  p.  507. 

Approved  in  Boston,  etc..  Mining  Co.  v.  Montana  Ore  Co.,  ISS 
n.  8.  640,  23  Sup.  Ct.  438.  47  L.  632,  holding  Federal  Jurisdiction, 
if  conferred  by  allegation  of  defense  to  be  raised.  Is  ousted  by 
defendant's  disclaimer  of  reliance  on  sucb  defense;  Oableman  v. 
Peoria,  etc.,  R.  E.  Co.,  179  U.  8.  339,  45  L.  223.  21  Sup.  Ct.  173, 
holding  Federal  receiver  appointed  under  general  equity  power 
of  court  and  sustaining  liability,  under  general  law,  not  entitled 
to  remove  suit  because  of  appolutment  alone. 

Suits  to  enforce  rigbta  originating  in  law  of  United  States  not 
necessarily  Federal,  p.  607. 

Approved  In  Joy  v.  City  of  SL  Louis.  122  Fed.  627,  holding  eject- 
ment to  recover  land  claimed,  under  Spauisb  grant,  confirmed  by 
Congress  not  of  Federsl  cognizance. 
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Adverse  mining  suit  need  not  necessarllT  Involve  conatmctton 
or  effect  of  Conatltatlon,  p.  509. 

Approved  Id  Bankers',  etc..  Co.  v.  Minnesota,  etc..  By.,  192  V.  S. 
sat,  24  Sop.  Ct.  329,  330,  holding  snlt  against  railway  canrlDg 
mail  for  loss  of  mall  package,  liaaed  on  general  law,  not  involving 
constitutional  question  preventing  flnalltr  of  Circuit  Court  of 
Appeals  decision;  Beals  v.  Cone,  188  U.  8.  188,  23  Sup.  Ct.  276, 
47  Ii.  438,  boldlng  mere  fact  that  action  is  brought,  under  Rev. 
Stat,  fl  2S2&,  2326,  does  not  of  itself  warrant  direct  appeal  lo 
Supreme  Court;  Sweringen  y.  St  Louis,  185  U.  8.  45,  46  L.  79ft 
22  Sup.  Ct  572,  holding  decision  that  distances  In  patent  did  not 
In  fact  bring  boundary  to  Mississippi  river  raises  no  Federal  ques- 
tion; Uountaln  View  U.  &.  ii.  Co.  v.  McFaddeu,  180  D.  8.  S34. 
45  L.  666,  21  Sup.  Ct  488.  boldlng  eult  In  support  of  adverse  mining 
claim,  brought  under  Rev.  Stat..  ||  2325,  2326,  does  not  of  Itself 
entitle  defendant  to  removal;  Bunker  Hill,  etc.,  Ca  v.  Shoshone 
Mln.  Co.,  109  Fed.  507,  holding  dismissal  of  advene  mining  suit 
on  sole  ground  of  lack  of  Jurisdiction  constitutes  no  bar  to  second 
suit  In  State  court;  Larned  v.  Jenkins.  109  Fed.  101,  holding  bring- 
ing of  suit  under  Rev.  Stat,  |  2326,  for  mining  claim,  doe*  not 
establish  case  of  Federal  cognizance;  Johnson  T.  Munday,  104 
Fed.  594,  holding  suit  In  support  of  adverse  mining  claim  not  of 
Itself  sufficient  to  sustain  Federal  Jurisdiction;  dissenting  opinion 
in  Tullock  V.  Mulvane.  184  U.  S.  519.  46  L.  660,  22  Sup.  Ct  380. 
majority  boldlng  question  whether  there  can  tw  liability  on  Federal 
InJuncHon  bond  raises  Federal  question. 

Purpose  of  Rev.  Stat,  |S  2325,  2326,  was  to  obtain  trial  btfore 
tribunal  where  land  lay,  p.  513. 

Approved  in  Bardes  v.  Hawarden  Bank.  178  U.  a  538.  44  L. 
1182,  20  Sup.  Ct  1006,  holding  section  23,  bankruptcy  act  1898.  ex- 
cluding from  District  Court  suits  by  trustee  to  recover  bankrupra 
goods,  except  on  defendant's  consent  showed  Intent  to  make  snits 
triable  In  local  courts. 

177   U.   S.   514-623,   44   L.   868,   CLEVELAND,   ETC„   BZ.   CO.    T. 
ILLINOI8. 

Reasonable  regulation  of  railroads  may  be  made  by  local  laws, 
pp.  516.  617. 

Approved  In  Pennsylvania  R.  R.  Co.  v.  Hughes,  191  TJ.  S.  489. 
24  Sup.  Ct  136,  upholding  refusal  of  State  to  limit  liability  at 
common  carrier  on  contract  for  Interstate  carriage  to  valuation 
agreed  upon;  Erb  v.  Morssch,  1T7  U.  8.  585,  44  L.  898,  20  Sup.  Ct 
820,  upholding  city's  regulation  of  speed  of  railway  trains  within 
city  limits;  Chicago  &  A.  K.  K.  Co.  v.  City,  of  Carllnvllle,  200  IlL 
327.  328.  93  Am.  St  Rep.  199,  200,  66  N.  E.  734,  upholding  city 
ordinnnce  passed,  under  police  power,  regulating  speed  of  tralDB 
within  city  limits,  Including  mail  traina. 
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in  D.  S.  B2S-S2S,  44  L,  872,  De  LAMAR'S  NEVADA  G.  M.  GO.  t. 
NESBITT. 

Writ  of  error  will  He  (Milj  when  dectaloD  Is  adTerae  to  riglit 
claimed,  pp.  S28,  R2S. 

Approved  in  Lowry  t.  Silver  City  Gold  ft  Silver  Mining  Co.,  179 
n.  S.  108,  201,  45  L.  152,  21  Sup.  Ct  105,  holding  no  writ  of  error 
to  State  conrt  In  mining  suit  maintainable  where  decision  rested 
on  gronnd  of  estoppel  Bgalnat  plaintiff  lesaees. 

Writ  of  error  requires  construction  of  acts  of  Congress  not  mere 
claim  thereunder,  p.  629. 

Approved  in  Iowa  v.  Rood,  187  D.  S.  92,  23  Sap.  GL  51,  47  L.  90, 
holding  decision  adverse  to  claim  of  State  to  beds  of  lakes  mean- 
dered by  United  States  government  preeents  no  Federal  question; 
Avery  v.  Popper,  1T9  U.  S.  310,  45  L.  205,  21  Sup.  Ct.  96,  holding 
mere  fact  that  plaintlft  purchased  at  marabal's  sale,  under  Federal 
execution,  raises  no  Federal  questioa:  dlSBentlng  opinion  in  Tal- 
lock  V.  Mulvane,  184  U.  8.  519.  46  L.  B69,  22  Sup.  Ct.  380,  majority 
holding  claim  of  Immunity  from  liability  for  attorney's  fees  on 
Federal  injunction  bond  raises  no  Federal  question. 

177  U.  8.  520-538.  44  L.  874,  JOHN  BAD  HLK  v.  UNITED  STATES. 

No  Statute  of  United  States  or  South  Dakota  gave  any  right  to 
arrest  wUhout  warrant,  p.  635. 

Approved  In  Good  Shot  v.  United  States,  104  Fed.  258,  holding 
murder  of  one  Indian  by  another  punishable  with  death  under 
Bev.  Stat,  |  6330.    See  notes,  S4  Am.  SL  Rep.  682,  608.  699. 

Person  may  use  reasonable  force  in  resisting  unlawful  arrest, 
p.  537. 

See  84  Am.  St  Rep.  700,  note. 
177  U.  S.  538-648.  44  L.  878,  APACHE  COUNTY  v.  EARTH. 

Act  of  1874  provides  for  review  of  territorial  dedslons  where 
exceptions  taken,  p.  642. 

Approved  In  Armljo  v.  Armljo,  181  U.  S.  561,  46  L.  1002.  21  Sup. 
Ct  709,  holdlDg  Supreme  Court  cannot  reverse  territorial  decision 
where  there  are  no  flndlngs  of  latter  court  and  no  bill  of  exceptions. 
177  U.  a.  519-558.    Not  cited. 

177  n.  S.  658-^84,  44  L.  686,  LOS  ANGELES  v.  LOS  ANGELES 
Cmr  WATER  CO. 

Reservation  of  power  to  regulate  rates  limits  city's  power  as 
governmental  agent  p.  670. 

Approved  In  Rogers  Park  Wafer  Co.  v.  Fergus,  180  U.  S.  632, 
45  L.  706,  21  Sup.  Ct  493.  holding  act  111.  1872,  enabled  city  lo 
make  contract  authorizing  fixing  of  rates  for  public  and  private 
■apply;  American,  etc.,  Co,  v.  Howe  Water  Co.,  115  Fed.  180,  hold- 
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log  action  of  city,  duly  authorised,  la  groDtlDg  exclaslTe  franchise 
to  use  streets  ia  leglalatlTe:  Los  Angeles  City  Water  Co.  t.  Los  - 
Angeles,  103  Fed.  712,  boldlng  city  cannot  reduce  water  rates  to 
private  consamers  below  rates  fixed  pursnsnt  to  contract  with 
water  company;  disseiitlng  opinion  In  Freeport  Water  Co.  t.  Free- 
port  180  U.  S.  609,  4a  L.  eaz.  21  Sup.  Ct  S02,  majority  holdlDg 
contrttL-t  authorizing  water  company  to  charge  certain  rates  lor 
thirty  years  not  authorized  by  III.  act  1872. 

The  State  may  give  city  power  to  bind  It  by  irrerocatile  contract, 
p.  570.       ^ 

Approved  in  Vlckaburg  Water-Works  Co.  v.  Vlcksbnrg,  186  D. 
8.  82.  46  L.  Sie,  22  Sup.  Ct  592,  holding  city  may  bind  itself  for 
thirty  years  by  contract  for  water  supply  and  ordinance  threat- 
ening repudiation  thereof  raises  Federal  question;  Detroit  t.  De- 
troit CidzeDB'  Street  E.  R.  Co.,  184  U.  8.  882,  46  L.  606,  22  Sup. 
Ct.  416,  holding  legislature  may  authorize  municipal  corporation 
to  bind  future  councils  by  contract  fixing  street  railway  fares; 
Freeport  Water  Co.  v.  Freeport,  180  U.  S.  593,  45  L.  686,  21  Sup. 
Ct.  496,  holding  municipal  corporations  may  be  given  power  to 
bind  tbemselves  by  Irrevocable  contract  to  fix  water  rates;  River- 
side &  A.  Ry,  Co.  T.  City  of  Riverside,  118  Fed.  741,  holding  city 
with  legislative  authority  to  operate  public  utilities  cannot  vio- 
late contract  to  fumlsb  electric  power;  Reed  t.  City  of  Anoka,  85 
Minn.  207  (see  88  N.  W.  082),  holding  charter  of  city  of  Anoka 
confers  power  upon  municipality  to  enter  Into  contracts  with  pri- 
vate Individuals  for  purposes  stated  therein;  EnoxvlUe  v.  Koox- 
Vllte  W.  Co.,  107  Teun.  670,  680.  087,  64  S.  W.  1083,  1084,  1085, 
upholding  KnoxvIUe  ordinance  reducing  water  rates  in  absence  of 
espresB  legislative  authority  to  bind  Itself  to  fixed  rate. 

1T7  n.  S.  584-587.  44  L.  S97,  ERB  v.  MORASCH. 

A  city  when  authorized  by  legislature  may  regulate  speed  of  all 
trains  within  city  limits,  p.  6S5. 

Dlatinguiahed  in  Kansas  City,  etc.,  Ry.  t.  Board  of  R.  R.  Comrs., 
106  Fed.  368,  holding  Arkansas  railroad  commissioners  cannot  fix 
freight  rates  between  State  points  where  Une  Ilea  largely  la  Indian 
Territory. 

ITT  U.  S.  587-600,  44  L.  809.  L'HOIB  v.  NEW  ORLEANS. 

Course  adopted  by  legislature  coDclude  courts  In  reepeet  ta 
matters  of  police  nature,  p.  597. 

Approved  in  State  v.  Thompson,  160  Mo.  3^,  60  S.  W.  tOTS, 
upholding  Mo.  act  April  7,  1897,  providing  for  awarding  by  "ttate 
auditor  of  pool  selling  licenses  to  reputable  racecourses 

Ordinance  may  limit  location  of  bawdy-houses,  p.  5B7. 

See  78  Am.  St  Rep.  272,  note. 
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177  U.  B.  601-804,  44  L.  906,  WILLIAMS  v.  WINGO. 

A  coatract  blading  tbe  State  !■  011I7  created  by  clear  language, 
p.  603. 

Approved  In  Ferry  Co.  v.  Bnseell.  52  W.  Va.  360.  43  B.  E.  109, 
holding  owner  of  nonezclDStve  ferry  franchise  cannot  recover  dam- 
ages for  Injury  caused  by  establlahment  of  second  ferry. 
177  U.  S.  606-614.     Not  cited. 

177  U.  S.  616-621,  44  L.  911.  CINCINNATI,  HAMILTON,  BTC„ 
RT.  CO.  T.  THIEBAUD. 

Constitutional  question,  under  JadJclary  act  1891,  cannot  be 
raised  In  aBslgnment  of  errors,  p.  620. 

Approved  in  Watklns  v.  King,  118  Fed.  632,  holding  Introdnction 
of  question  of  constitutional  constractlon  by  objection  to  act  of 
legislature  as  muulment  of  title  does  not  defeat  Jurisdiction  of 
Circuit  Court  of  Appeals;  Pike's  Peak  Power  Co.  v.  Colorado 
Springs,  106  Fed.  7,  holding  where  dlemlssal  of  appeal  In  case 
Involving  use  of  streets  would  occasion  long  delay  Circuit  Court 
of  Apipeals  will  not  decline  Juiisdictton;  American  Sagar  Refining 
Co.  V.  New  Orleans,  104  Fed.  3,  holding  writ  of  error  should  he 
dismissed  by  Circuit  Court  of  Appeals  where  controlling  question 
Involves  construction  of  Constitution. 

Miscellaneous.    Cited  In  Cincinnati,  etc..  R.  R.  Co.  v.  Thtebaud, 
104  Fed.   1004.  transferring  principal  case  to  Supreme  Court  on 
writ  of  error. 
177  U.  8.  621-637.  44  L.  014.  LEROT  v.  UNITED  STATES. 

Subject  to  paramount  power  of  Congress  over  navigable  waters 
State  control  Is  complete,  p.  625. 

Approved  Is  Sullivan  Timber  Co.  7.  Mobile,  110  Fed.  190.  hold- 
ing court  t>onnd  by  Mobile  Transportation  Company  v.  Mobile,  con. 
sCruing  grants  In  navigable  water  to  extend  to  high  water;  Ben- 
dicb  et  al.  v.  Scobel  et  al.,  107  La.  247,  31  So.  7(^.  holding  bayou 
LtL  Chute  DOonaTlgable  and  subject  to  State  control  and  to  State 
tolerance  ot  cut-ofF  Interfering  with  oyster  beds. 

Where  one  end  of  crevasse  had  closed  up  and  become  marsh  it 
is  not  navigable,  p.  627. 

Dlstlngulsbed  in  Dalley  v.  New  York,  128  Fed.  797.  holding  ad- 
miralty has  Jurisdiction  of  suit  for  Injury  to  scow  towed  through 
gap  in  Riker's  island  during  filling  In  and  left  there  to  settle  on 
projection. 

177  U.  S.  638-64ft    Not  cited. 
177  D.  S.  G40-6M,  44  L.  926,  BRTAR  v.  CAMPBELL. 

Where  neither  party  sets  up  former  decree  court  need  not  notice 
same,  pp.  654,  665. 

Approved  In  Tampa  Water-Works  Co.  t.   City  of  Tampa,  124 
Vol.  Ill  — 71 
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Fed.  936,  boldlug  Ub  pendens  in  State  court  does  not  bar  proceed- 
ing on  same  canae  by  same  parties  In  Federal  court:  Union,  etc. 
Bank  v.  Mempbla,  111  Fed.  070,  holding  qneatloD  of  res  adjudlcata 
not  before  conrt  where  prior  Jndgment  not  pleaded  or  proven. 

177  U.  S.  6B6-fl91.    Not  cited. 

irr  U.  a.  696,  44  L.  946,  COLBS  T.  COLLSOTOB. 

Denying  petition  -for  writ  of  certiorari  to  Oircait  Court  of  Ai»- 
peals,  p.  806. 

Cited  In  Bvana  v.  Collector,  etc.,  of  S.  F.,  107  Fed.  ill,  alBrmtng 
holding  of  Circuit  Conrt  that  anthracite  coal  containing  leas  thaa 
82  per  cent  carbon  ia  datlable  under  paragraph  410^  tariff  act  1807. 
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178  U.  8.  1-21,  M  L.  963,  BOEHM  y.  HORST. 

On  renimciation  of  execntorr  contract,  injured  port^  has  option 
to  sue  Immediately  or  wait,  p.  10. 

Approved  in  Warner  v.  Cocbrane,  12S  Fed.  Et5T,  holding  lesBees 
under  renewable  lease  of  asphalt  lands  on  lessor's  wrongful  refusal 
to  renew  may  tender  rent  and  ask  apeclflc  performance  or  sue  for 
breach;  Dalx  t.  Supreme  Council,  127  Fed.  376,  holding  members 
may  sue  to  recover  omounts  paid  In  where  fraternal  life  insurance 
association  by  by-law  reduces  amount  payable  on  certificate; 
Supreme  Council  A.  h.  B.  v.  Black,  123  Fed.  652,  holding  members 
of  fraternal  beneHt  association  may  sue  at  once  where  association 
by  by-law  leriea  assessment  In  violation  of  Insurance  contracts; 
Xorthrop  v.  Mercantile  Trust,  etc.,  Co.,  119  Fed.  971,  homing  refusal 
of  party  to  pay  Instalment  under  executory  contract  of  stock  snb- 
scriptlou  In  new  company,  warrants  suit  at  once  for  breach;  Belton 
on  Co.  V.  Kentucky  Refining  Co.,  115  Fed.  1017,  reaffirming  rule  that 
after  renunciation  of  continuing  agreement,  by  one  party,  the  other 
has  option  of  suing  Immediately  or  waiting  till  time  Of  performance; 
Hull  Coal,  etc.,  Co.  v.  Empire  Coal,  etc.,  Co.,  113  Fed.  261,  holding 
seller  of  coke  by  weekly  shipments  may  repudiate  contract  where 
buyer  refused  to  pay  for  past  deliveries  as  per  contract;  In  re  Swift, 
105  Fed.  500,  holding  general  assignment  by  Massachusetts  broker 
who  purchased  stock  for  customer  on  margin  not  a  conversion  but 
latter  has  option  to  claim  contract;  Oklahoma  Vinegar  Co.  v.  Carter, 
116  Ga.  145,  94  Am.  St.  Rep.  112,  42  S.  B.  380,  holding  notice  from 
buyer  of  goods  countermanding  order  amounts  to  breach  of  contract 
not  to  rescission,  and  vendor  may  sue  for  breach;  Smith  v.  Georgia 
L.  Co..  113  Ga.  977.  39  S.  E.  410,  holding  where  one  party  renounces 
contract  of  mutual  obligation  other  party  may  treat  same  as  finally 
broken  and  sue  for  damages  or  await  performance;  Spelrs  v.  Union 
Drop  Forge  Co..  180  Mass.  92,  61  N.  E.  827,  holding  where  defendant 
failed  to  perform  contract  to  furnish  plainttfTs  shop  with  work  in 
making  drop  forglngs  latter  may  sue  before  end  of  time;  P.  P. 
Emory  Manuf.  Co.  v.  Salomon,  178  Mass.  5S3  (see  60  N.  B,  377), 
holding  damages  in  amlclpatory  breach  of  contract  for  sale  of 
goods  Is  difference  between  contract  and  market  price  on  date  of 
performance;  Gearty  v.  Mayor,  etc.,  of  N.  Y.,  171  N.  T.  71,  63  N.  E. 
806.  holding  contractor  compelled  to  relay  pavement  may  refuse 
on  ground  of  compliance  with  contract  and  sue  for  work  and  ma- 
terials or  relay  same  and  sue  therefor;  Mut.  R.  Fund  Assn.  v. 
[1123] 
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Taylor.  99  Va.  213,  37  &  B.  85B,  holding  member  of  life  iDsuraDce 
assoclatioD  wboae  policy  Is  forfeited  for  nonpayment  of  nnantbor- 
tzed  assessment  may  elect  to  sue  or  not.  See  notes.  04  Am.  St.  Bep. 
124.  125. 

Distinguished  In  Porter  v.  American  Legion  of  Honor.  1S3  Mass. 
328.  ST  N.  E.  239,  holding  by-lavr  of  beneOt  association  redudng 
amount  of  benefit  from  $S,000  to  $2,000  and  refusal  to  accept  pre- 
miums on  $5,000  basis  entitles  member  to  no  action. 

Option  to  treat  contract  finally  broken  not  extended  to  money 
coutracts,  p.  17, 

Approved  In  Washington  Go.  y.  WIIHfuns,  111  Fed.  810,  hold- 
ing bondholder  cannot  recover  beyond  amount  due  on  bonds  when 
county  refuses  longer  to  levy  tax  from  which  bonds  were  to  be  paid. 

Plaintiff  entitled  to  damages  based  upon  what  he  would  bave 
suffered  by  continued  breach,  p.  20, 

See  94  Am.  8L  Itep.  620,  note. 

Distinguished  In  Dunbar  v.  Dunbar,  100  U.  S.  346,  23  Sap.  Ct 
750,  47  L.  1090.  holding  discbarge  In  bankruptcy  Is  no  bar  to  claim 
under  bankrupt's  agreement  to  pay  divorced  wife's  annuity  until 
death  or  remarriage. 

17S  U.   S.  22-40,  44  L.  061,  OSBORNB  v.   SAN  DIEGO  LAND  & 
TOWN  CO. 

Bill  or  review  lies  for  errors  In  decree  that  are  apparent  on  face 
of  record,  p.  S2. 

Approved  In  Hendiyx  v.  Perkins,  114  Fed.  808,  holding  decree 
entered  on  bill  to  vacate  prior  bill  for  fraud  Is  final  and  appeolable: 
San  Diego  Land,  etc..  Town  Co.  r.  Jasper,  189  U.  S.  445,  23  Sup. 
Ct.  573,  47  L.  896,  arguendo. 

Regulation  of  rates  below  maximum  set  by  board  of  supnrlsora 
may  be  made  by  water  companies  under  Gal.  act  18S5,  ff  5,  8,  p.  37. 

Approved  In  San  Diego  Flume  Co.  v.  Souther,  104  Fed.  708,  hold- 
ing California  Constitution  declaring  rigbt  to  collect  water  rates 
a  franchise  exercisable  only  conformably  with  law  does  not  affect 
collection  of  rentals  before  law  passed. 

Miscellaneous.    Cited  In  San  Diego  Land,  etc.,  Co.  v.  Jasper.  110 
Fed.  706,  reciting  history  of  litigation. 
178  U.  S.  41-111,  44  L  969.  KNOWLTON  v.  MOOEB. 

States  may  tax  privilege  of  taking  property  by  devise  and  may 
discriminate  between  relatives,  p.  55, 

Approved  In  Kldd  v.  Alabama,  188  U.  S.  732.  23  Sup.  Ct  402,  47 
L.  672,  upboldlug  Ala.  Code  1896,  |  3911,  taxing  raUroad  stock. 
exempting  stock  In  domestic  roads  and  In  foreign  roads  which  list 
substantially  all  property  for  taxation;  Blackstone  v.  Miller,  188  U. 
S.  205.  207,  23  Sup.  Ct.  278,  279.  47  L.  444,  445,  upholding  New  Tork 
Inheritance  tax  law  Imposing  tax  on  transfer  under  will  of  non- 
resident of  debts  due  from  residents. 
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Bigtit  to  regulate  BnccesBloDB  U  Tested  Is  States,  p.  DS. 

Approved  la  State  v.  TrareleTB'  Ins.  Co.,  78  Conn.  2M,  26D,  269, 
4T  AtL  802,  803,  uptaoldlng  Qen.  Stat.  I  3916.  for  aaseeBiag  at  dlt- 
teaaat  rates  stiares  in  fnaurance  compajileB  bdd  by  resident  and  by 
nonreatdent;  dissenting  opinion  In  Snyd^  t.  Bettman,  190  U.  8.  2B1, 
28  Sup.  Ct  80G,  806,  47  L.  1036,  majorltr  upholding  succession  tax 
Imposed  b;  act  Congress  June  18,  1898,  on  bequest  to  mnnlclpailty 
for  public  purposes. 

Exercise  ol  lawful  attributes  of  taxation  bj  State  or  nation  does 
not  street  other,  p.  60. 

Approved  In  Bnyder  v.  Bettman,  ISO  U.  S.  251,  262,  258,  23  Sup. 
Ct.  804,  47  L.  1036,  upholding  sncceBslon  tax  Imposed  by  act  of 
OoDgress  June  13,  1898,  od  bequest  to  municipality  for  public 
purposes. 

Power  to  destroy,  by  taxation,  limits  taxing  power  to  sutdects 
lawfully  embraced  therein,  p.  60. 

Approved  In  dlssendug  opinion  In  Snyder  v.  Bettman,  100  n.  8. 2S8, 
23  Sup.  Ct.  807,  msjority  upholding  succeHslon  tax  imposed  by  act 
GougrcsB  JTune  13,  1888,  on  bequest  to  municipality  for  public 
purposes. 

Inheritance  tax  Is  burden  cast  upon  recipient,  p.  60. 

Approved  In  dissenting  opinion  In  Snyder  v.  Bettman,  100  U.  S. 
■•5G,  268.  23  Snp.  Ct  805,  47  L.  1036,  1039,  majority  upholding  suc- 
cession tax  Imposed  by  act  Congress  June  13,  1808,  on  bequest  to 
municipality  for  public  purposes. 

Legacy  tax  of  act  of  1898,  Is  reproduction  of  act  1864,  p.  76. 

Approved  In  Ruckgaber  v.  Moore,  104  Fed.  9S4,  holding  American 
securities  passing  under  will  of  citizen  of  France  to  ber  daughter 
also  nonresident  alien  not  subject  to  Inheritance  tax  of  1608. 

Title  of  statute  showing  subjects  taxed  considered  when  ambiguity 
exists,  p.  65. 

Approved  In  Usckey  v.  Miller,  126  Fed.  162,  holding  marginal 
notes  In  Revleed  Statutes  may  be  considered  In  Indicating  Intention 
of  Congress  not  to  alter  previous  act;  Johnson  v.  Rntan,  122  Fed. 
90C,  holding  medicinal  plasters  made  up  according  to  well-known 
medical  formula  not  "  medicinal  proprietary  articles "  within  30 
Stat.  462;  The  Keator,  110  Fed.  438,  holding  30  Stat.  765,  act  to  pro- 
tect American  seamen  prohibits  prepayment  on  American  soil  or 
in  American  waters  of  wages  of  Britisk  seamen  on  American  ships. 

Inheritance  tax  Imposed  by  war  revenue  act  is  <hi  the  legacies 
and  distrlbuUve  shares,  p.  77. 

Approved  in  Sherman  v.  United  States,  ITS  U.  S.  151,  44  L.  1014, 
20  Sup.  Ct.  780,  holding  tax  Is  on  distributive  shares  and  not  on 
liersonal  estate  of  testator;  Pennsylvania  Co.,  etc.  v.  M'Clain.  105 
Fed.  3G7,  370,  holding  trustee  holding  property  under  testamentary 
disposition  when  act  June  13,  1898,  was  passed  is  not  within  Ita 
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terms  and  may  recover  Interest  on  taxes  paid:  dissenting  opinion  In 
StlUnagen  v.  Wayne  Probate  Judge,  130  Micb.  171,  8»  N.  W.  T30. 
majority  taolding  nnder  Michigan  Inheritance  tax  law  not  taxing 
transfer  nnlesB  property  worth  i(5,000,  that  amoont  deducted  and 
tax  levied  on  balance  before  legacies  paid. 

Where  particular  construction  will  occasion  grea.t  InconTentence 
or  Inequality  reasonable  Interpretation  will  be  adopted,  p.  77. 

Approved  in  United  States  v.  Lucius  Beebe.  etc..  Sons,  122  Fed. 
766,  769,  holding  28  Stat  5S2,  authorizing  reilqnldatlon  of  entry,  U 
based  on  fluctuation  In  market  value  of  silver. 

All  legacies  not  exceeding  $10,000  are  not  taxed  by  war  revenue 
act  1898,  i  2fi.  p.  18. 

Approved  in  Murdbctc  v.  Ward,  178  TJ.  8.  149,  20  Sup,  Ct  779, 
holding  executor  representing  legatees  may  recover  taxes  paid  on 
legacies  under  $10,000. 

Inheritance  tax  is  an  excise  and  not  direct  tax,  p.  81. 

Approved  lu  Spreckels  Sugar  Ref.  Co.  v.  UcClaln,  192  U.  S. 
412,  24  Sup.  Ct.  331,  holding  special  excise  tax  on  sugar  refining 
imposed  by  war  revenue  act  of  1808  not  a  direct  tax;  lltaomas  v. 
United  States,  192  U.  S.  370,  24  Sup.  Ct  30C,  upholding  stamp  tax 
on  memorandum  of  sale  of  certificate  of  stock  Imposed  by  act 
June  13.  1898,  and  afflrming  United  States  v.  Thomas,  IIS  Fed. 
213,  214,  2161  Kidman  v.  Martinez,  184  U.  S.  &S9,  46  L.  703.  22 
Sup.  Ct  520,  holding  inheritance  tax  of  act  June  13.  1898,  Inap- 
plicable to  American  securities  passing  under  will  executed  abroad 
of  nonresident  alien  or  by  laws  of  Spain;  Orr  v.  GllmBn,  183  U.  S. 
28T,  280,  46  L.  201.  202,  22  Sup.  Ct.  217,  21S,  Upholding  New  Xcm-Ie 
transfer  tax  law  for  taxation  of  exercise  of  power  of  appointment, 
though  property  appointed  be  exempt  by  statute;  Murdock  v.  Ward. 
178  U.  S.  143,  145,  147,  149,  44  L.  lOlJ,  1012,  1013,  20  Sup.  Ct  778, 
holding  United  States  bonds  In  legacy  of  decedent's  estate  taxable 
under  war  revenue  act  1898;  Sherman  v.  United  States,  178  U. 
S.  151,  44  L.  1014,  20  Sup.  CL  780,  upholding  tax  Imposed  by 
act  June  13,  1S9S;  Fidelity  Ins.,  etc.,  Co.  v.  McClaln.  178  U.  B. 
114,  44  L.  90S,  20  Sup.  Ct  7T5,  opboldlng  constitutionality  of  war 
revenue  act  1898;  High  v.  Coyne,  178  U.  S.  112,  44  L.  997.  20  Sup. 
Ct.  747,  upholding  legacy  taxes  levied  by  sections  29  and  30  of  war 
revenue  act  of  1898;  Vauderbllt  T.  Eidman,  121  Fed.  S93.  boldlog. 
under  act  1898,  tax  on  residuary  estate  left  by  testator  to  tmste« 
for  sou.  Income  to  be  paid,  becomes  fixed  on  passing  of  property; 
Ruckgaber  v.  Moore,  104  Fed.  949,  ^1,  holding  inheritance  tax 
of  war  revenue  act  1898  does  not  extend  to  property  passing 
under  will  of  nonresident  alien;  Union  Trust  Co.  v.  Probate  Judge. 
125  Mich.  492,  8i  N.  W.  1102,  holding  Michigan  inheriUnce  ta^ 
Pub.  Acts  1899,  Is  tax  on  privilege  of  transfer;  Matter  of  Glhon. 
1G9  N.  Y.  447,  62  N.  E.  661,  holding  inheritance  tax  imposed  by 
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war  revenue  act  IS98  not  to  be  deducted  from  value  of  estate 
for  purpose  of  tranefer  tax;  Dixon  t.  Rlcbetts,  26  Utab,  218,  219, 
72  Pac.  948  upholding  Laws  1901  to  Ux  gifts,  legacies  and  InbMtt- 
ancea  In  certain,  cases.     See  notes,  88  Am.  St.  R^.  618,  520. 

Problbltloa  as  to  preferences  in  regulation  of  commerce  between 
porta  and  duties  considered,  p.  104. 

Approved  In  DowneB  v.  Bldwell,  182  U.  8.  278,  45  L.  1103,  Zl 
Sup.  Ct  783,  boldlng  th^e  may  be  territories  subject  to  Jurisdic- 
tion of  United  State  wblcb  are  not  of  United  States. 

Tbe  uniformity  clause  as  to  taxation  Imported  but  geogrttpblcal 
uniformity,  p.  106. 

Approved  In  Fatton  v.  Brady,  184  U.  S.  622,  46  L.  720,  22  Sup. 
Ct  498,  upboldiug  tax  levied  on  tobacco  by  war  revenue  act  June 
13,  1898,  in  ileu  of  tax  previously  imposed  by  law;  United  States 
V.  Soulbern  P.  R.  R.  Co.,  184  U.  8.  56,  46  L.  429,  22  Snp.  Ct  288, 
balding  bona  fide  purchaaera  of  unpatented  Southern  Pacific  railroad 
lands  are  protected  by  act  March  3,  1887,  whether  purcbaaing  before 
or  thereafter;  Fairbanli  v.  United  States,  181  U.  S.  297,  306,  321, 
45  L.  868,  872,  878,  21  Sup.  Ct  654.  657,  65S,  holding  practical  con- 
struction of  constitutional  provision  by  legislative  action  confined 
to  cases  of  doubt;  De  Pass  v.  Bidwell.  124  Fed.  823,  upholding 
Foraker  act  April  12,  1900,  taxing  goods  previously  Imported  from 
Porto  Rico;  Lyon  v.  Boston,  etc.,  R.  B.  Co.,  107  Fed.  387,  bold- 
lug  New  Hampshire  statute,  providing  for  survival  of  action  for 
death  of  Intestate,  enforceable  only  within  State;  Matter  of  Dows, 
167  N.  T.  231.  60  N.  E.  441,  holding,  under  New  Tork  transfer 
law,  trust  funds  witb  power  of  appotntmeut  exercised  liable  to 
taxation,  tbougb  Invested  In  bonds  exempt  from  taxation;  dis- 
senting opinion  In  Dooley  v.  United  States,  183  U.  S.  168,  46  L. 
135,  22  Sup.  Ct  69,  majority  upholding  Foraker  act  April  12, 
1900.  imposing  tax  on  goods  Imported  into  Porto  Rico;  dissenting 
opinion  In  Downes  v.  Bidwell,  182  U.  S.  352,  356.  45  L.  1131,  1133, 
21  Sup.  Ct  811,  813,  majority  holding  Porto  Rico  not  part  of  United 
States  within  uniformity  clause. 

Wben  progressive  tax  becomes  arbitrary  it  is  time  to  consider 
Judicial  remedy,  p.  109. 

Approved  In  Downea  v.  Bidwell,  182  U.  S.  278,  45  L.  1103,  21 
Sup.  Ct.  783,  boldlng  Congress  baa  large  powers  conferred  upon 
it  and  presnmed  to  be  Judicially  exercised. 

War  revenue  act  1898  Imposes  Inheritance  tax  with  reference  to 
whole  amount  of  personalty,  dissenting  opinion,  p.  110. 

Approved  In  DUon  v.  Rlcketta,  26  Utah,  223,  225.  72  Pac.  950,  Ml, 
upholding  Laws  1901,  to  tax  gifts,  legacies  and  Inberitancea  in 
certain  cases. 
178  U.  S.  111-114.    Not  cited. 
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178  n.  S.  115-139,  M  L.  998,  FLUUMBB  T.  COLBB. 

State  may  tax  capital  stock  ot  corporation  boldlng  United  States 
bonds,  p.  127. 

Approved  in  Snyder  v.  Bettman,  190  n.  S.  250,  23  Snp.  CL  803, 
804,  47  L.  103S,  upholding  snccesslon  tu  Imposed  by  act  Jnne  13, 
1898,  upon  bequest  to  municipality  for  public  purpoBes;  Ruckgaber 
T.  Moore,  104  Fed.  951,  holding  war  revenue  act  1898,  Imposing 
Inheritance  tax,  does  not  refer  to  property  of  nonresident  alien  not 
passing  under  Intestacy  law  of  any  State- 

Dlstlngulsbed  In  dissenting  opinion  In  Snyder  t.  Bettman,  190  U. 
8.  256,  23  Sup.  Ct  805,  806,  47  L.  1038,  majority  upboldlng  ancces- 
Blon  tax  Imposed  by  act  June  13,  1888,  upon  bequest  to  municipal- 
ity for  public  purposes. 

Bight  to  take  property  by  will  or  descent  is  regulated  by  mndci- 
pal  law,  p.  134. 

Approved  in  Orr  v.  Oilman.  183  U.  8.  287,  280,  46  L.  201,  202.  22 
Sup.  Ct.  217,  218,  upholding  New  Tork  transfer  tax  law  taxing 
exercise  of  power  of  appointment;  Murdock  r.  Ward,  178  U.  S. 
146,  147,  44  L.  1012,  20  Sup.  Ct  778,  holding  United  States  bonds 
Included  In  legacy  or  distributive  share  ot  estate  taxable  under 
Inheritance  lax  of  war  revenue  act  1S98;  Matter  of  Dows,  107  N. 
Y.  233.  60  N.  E.  441,  holding  trust  funds  as  to  which  appointing 
power  Is  exercised  are  taxable  under  transfer  tax  law,  though 
InveRted  In  bonds  exempt  from  taxation.  See  notes,  88  Am.  St. 
Bep.  618.  520. 

Distinguished   In  Black  v.   State,  113  Wis.  223,  8S  N.  W.  528, 
holding  Invalid  for  discrimination  Laws  1899,  taxing  Inheritances, 
gifts  and  sales  exempting  inheritances  from  estates  under  {10,000 
In  value. 
.   ITS  U.  S.  130-149.  44  L.  1000,  MURDOCK  v.  WABD. 

State  may  tax  descent  or  devise  of  property.  Including  Fedmil 
securities,  p.  146. 

Approved  In  Snyder  v.  Bettmsn,  190  U.  S.  252,  23  Sup.  Ct  804. 
47  L.  1037,  upholding  succession  tax,  under  act  June  13,  1898,  on 
bequest  to  municipality  tor  public  purposes;  Orr  v.  Oilman.  183 
U.  S.  289,  4G  L.  202,  22  Sup.  Ct  218,  upholding  New  Turk  trans- 
fer tax  law  taxing  remainders  created  by  will  before  precedent 
estates  terminate  and  remainders  vest;  Sberman  v.  United  States, 
178  U.  S.  161,  162,  44  L.  1014,  1015,  20  Sup.  Ct  780.  holding  bonds 
of  United  States  and  Income  therefrom  are  taxable  under  In- 
heritance tax  law;  Matter  of  Dows,  167  N.  T.  231,  00  N.  E.  441. 
holding  trust  funds,  after  exercise  of  power  of  appointment  taxable 
under  N.  T.  transfer  tax  law.  though  invested  In  Bontaxable 
bonds.     See  88  Am.  St  Bep.  620.  note. 

Where  by  mutual  mistake  question  of  construction  <nt  act  not 
raised  court  will  reverse,  p.  149. 

Approved  in  Mossberg  v.  Nutter,  124  Fed.  907,  holding  dismissal 
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of  appeal  wan-anted  by  trial  court's  request  tar  retam  ot  record 
for  newly  discovered  evidence  In  patent  case;  Greene  v.  United 
Stioe  Machinery  Co.,  124  Ted.  962,  boldlog  Circuit  Court  of  Appeals 
cannot  remand  without  reversing  or  modlfylDK  decree. 
'178  U.  8.  150-152.  Not  cited. 
178  n.  8.  153-167,  44  L.  1015,  GHE8APEAKE  Sc  OHIO  BT.  CO.  v. 
HOWARD. 

Execution  of  lease  does  not  necessarily  terminate  maaaeement  by 
lessor,  p.  163. 

Approved  Id  Penasylvanla  B.  R.  Oo.  v.  Anoka  Nat  Bank,  108 
Fed.  487,  afflrmlne  Judgment  for  plalntm  where  evidence  showed 
Inferentlally  that  line  on  which  loss  occurred  was  managed  and 
controlled  by  defendant,  though  leased  to  another. 
178  tr.  S.  188-186,  44  L.  1021,  CASTNER  v.  COFFMAN. 

No  exclusive  right  to  tradename  "  Pocahontas "  applied  to  coal, 
p.  184. 

See  85  Am.  St.  Rep.  107,  note. 
178  U.  8.  186-195,  44  L.  1028.  CLAEKB  V.  CLARKE. 

In  Supreme  Court  local  law  of  State  as  to  realty  Is  as  declared 
by  State  court,  p.  192. 

Approved  Id  WllliamH  v.  Gaylord,  186  V.  S.  188,  46  L.  1108,  22 
Sup.  Ct.  802,  holding  Federal  courts  concluded  by  California  de- 
cision as  to  ratlQcatlon  by  stockholders  of  Incumbrance  of  mining 
corporation  on  Its  ground;  Orr  v.  Gllman,  183  V.  S.  288,  4S  L.  201, 
22  Sup.  CL  217,  upholding  N.  Y.  transfer  tax  law.  Imposing  tax 
on  exercise  of  power  of  appointment,  ae  construed  by  State  court; 
Blytbe  v.  Hinckley,  180  U.  8.  341,  45  L.  562,  21  Sup.  Ct  304,  up- 
holding Cal,  dv.  Code,  f  671,  declaring  alien  capable  of  Inheriting 
and  holding  land  within  State;  Abraham  v.  Casey,  170  U.  S.  21S, 
45  h.  180,  21  Sup.  Ct  91,  holding  highest  State  court's  decision 
as  to  sale  and  record  of  title  and  right  of  mortgage  creditors  binds 
Federal  court  See  88  Am.  St.  Rep.  518,  note. 
178  U.  8.  196-205.  44  L.  1033,  BROWNING  v.  Db  FORD. 

Attaching  creditors  must  show  fraudulent  purchase  with  mort- 
gagee's party  thereto,  p.  198. 

Approved  In  NicholU  r.  McShane,  16  Colo.  App.  168,  169,  170.  Hi 
Pac.  376,  377,  holding  mortgagee  of  goods  procured  by  merchant 
through  fraud  may  hold  same  as  against  seller  where  ignorant  of 
fraud. 
178  U.  8.  205-215,  44  L.  1038,  MORAN  v.  HORSKI. 

Defense  of  laches  Is  independent  nonfederal  defense,  p.  215. 

Approved  In  Hale  v.  Lewis,  181  U.  S.  480,  45  L.  963,  21  Sup.  Ct 
eso.  holding  State  decision  that  corporation  is  estopped  by  action 
of  directors  to  question  constitutionality  of  statute  not  reviewable; 
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JopllDg  T.  Cbachere  et  al.,  107  La.  S29,  S36,  32  So.  216,  240,  hold- 
log  tax  title  not  attackable  for  latent  defects  therein  whet9  pnr- 
chaBer  In  poasRSslon  for  tblrty  years. 
178  D.  S.  215-229,  44  L.  1042,  TABPET  v.  MADSEN. 

Right  of  occupant  Intending  to  homestead  not  defeated  tot  irant 
of  place  to  record  Intent,  p.  219. 

Approved  In  Oregon,  etc.,  R.  R.  t.  United  States,  189  U.  5.  114,  23 
Sup.  Gt.  620,  47  L.  731,  upholding  rights  of  bona  flde  settler  on  tndeni- 
uit7  land  before  selection  to  supply  place  land  by  railroad;  Nelson  t. 
Northern  Paciflc  Hy.  Co.,  188  U.  S.  123,  23  Sup.  Ot  307,  47  L.  413. 
holding  settler  occupying  in  good  faith  lands  within  Indemnity  limits 
of  railroad  grant  after  withdrawal,  but  before  d^nlte  location  of 
road,  may  complete  title;  United  States  t.  Blendaner,  122  Fed. 
706,  holding  homestead  settle  cutting  timber  for  boose  before 
filing  entry  not  liable  as  trespasser  where  prevented  from  filing 
same  by  prohibition  against  record. 

Mere  occupation  of  public  lands  gives  no  right  against  govern- 
ment, p.  220. 

Approved  In  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112 
Fed.  15,  holding  where  land  Is  being  explored  for  oil  and  Is  not 
vacant  and  open  to  settlement  occupancy  thereof  can  give  w* 
rights. 

Distinguished  in  dissenting  opinion  in  Cosmos  Bxploratlon  Ca 
V.  Gray  Eagle  Oil  Co.,  112  Fed.  20,  majority  holding  eqnity  wiU 
not  Interfere  to  decide  right  of  poeseaalon  where  defendants  on 
land  exploring  for  oil. 

Congress  in  making  railroad  grant  Intended  present  donation 
with  reasonable  certainty  of  Identification,  p.  287. 

Approved  In  Toltec  Ranch  Co.  v.  Babcock,  24  Utah,  193,  194,  66 
Pac.  879,  holding  open,  notorious  possession  for  twenty  years  after 
filing  of  railroad's  map  of  definite  location  gave  possessor  l>etter 
right  than  railway's  grantee. 

Rights  of  company  and  entryman  must  be  determined  by  record 
evidence,  p.  228. 

Approved  In  Southern  Pac.  R.  R.  Go.  v.  United  States,  109  Feo. 
023.  holding  railroad  must  select  definite  line  of  location  and  file 
map  thereof  with  the  government;  Oregon  Short  Une  R.  B.  t. 
Fisher,  26  Utah,  186,  72  Pac.  933,  holding  grant  of  railroad  right 
of  way  does  not  Include  land  then  subject  to  uncanceled  homestead 
entry. 
178  U.  S.  229-239,  44  L.  1048.  McDONNELL  v.  JORDAN. 

Removal  application  must  be  filed  at  term  when  cause  to  be 
tried,  p.  238. 

Approved  In  Cbauncey  t.  Dyke  Bros,  119  Fed.  10.  holding  Ark. 
act  1895  gives  mortgagee  preference  over  prior  mechanic's  lleuui' 
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where  former's  sdvance  used  on  ImproTementa  on  property; 
McDonnell  r.  Jotdan,  108  Fed.  980,  dismlBsIng  appeal  wben  Supreme 
Court  remanded  cause  to  State  court;  Empire  Miu.  Co.  v.  Propeller, 
etc.,  Co.,  108  Fed.  901,  boldiug  act  18ST~8S  was  intended  to  restrict 
rigbt  of  removal  from  State  court 


Act  Congress  1866  gave  telegraph  companies  no  right  to  enter 
private  property  without  owner's  consent,  p.  243. 

Approved  In  Western  Union  Telegraph  Co.  v.  Pennsylvania  Ry. 
Co.,  123  Fed.  38,  holding  act  18C6,  allowing  telegraph  companies  to 
occupy  post  roada,  gave  no  power  to  occupy  private  property  by 
eminent  domain,  affirming  120  Fed.  374. 

Disdngulshed  in  St.  Paul.  M.  &.  M.  Ry.  Co.  v.  Western  Union 
TeL  Co.,  118  Fed.  &18,  holding  equity  will  Dot  compel  telegraph 
company  occupying  railroad  right  of  way  with  consent  to  remove 
therefrom  at  expiration  of  lease. 

Record  must  show  Federal  question  involved  by  statement  as 
In  good  pleading,  p.  244. 

Approved  in  Bankers',  etc.,  Co.  v.  Minn.,  etc.,  Ry.,  192  U.  S.  3S4, 
24  Sup.  Ct.  328,  holding  suit  against  railroad  baeed  on  general  law, 
to  recover  for  loss  of  registered  mail  package,  cognizable  in  Circuit 
Court  of  Appeals;  Spencer  v.  Duplan  SUli  Co.,  191  U.  S.  530,  24  Sup. 
CL  178,  holding  suit  removed  to  Circuit  Court  on  diverse  citizen- 
ship for  conversion  of  bankrupt's  property,  within  Jurisdiction 
thereof;  Dedance  Water  Co.  v.  Defiance,  191  U.  S.  191,  21  Sup.  Ct 
66,  holding  claim  that  ordinance  denying  rental  contract  but  allow- 
iDg  rentals  impaired  obligation  of  contract  raised  no  Federal  ques- 
tion; Lampasas  v.  Bell,  ISO  U.  S.  282.  45  L.  530,  21  Sup.  Ct.  3T0. 
holding  city  cannot  raise  Federal  question  by  claim  that  incorpora- 
tion of  Dew  Inhabitants  was  wittiout  due  process  where  latter  made 
no  objection;  Qableman  v.  Peoria,  etc.,  R.  R.  Co.,  179  U.  S.  3a9, 
45  L.  223,  21  Sup.  Ct  173,  holding  Federal  appointment  of  receiver 
does  not  of  itself  enable  him  to  remove  suits  to  Federal  court; 
Joy  V.  St.  Louis,  122  Fed.  528,  holding  suit  to  recover  land  within 
Spanish  grant,  protected  by  Louisiana  purchase  treaty,  not  remov- 
able where  sole  controveray  Is  whetlier  land  Is  within  such  grant; 
South  Carolina  v.  Virgin  la- Carolina,  etc.,  Co.,  117  Fed.  728,  holding 
action  by  State  against  foreign  conwratlon  for  penalty  under  State 
statute  not  removable  where  statute  passed  under  police  power; 
Owensboro  v.  Owensboro  Water-Works  Co.,  115  Fed.  321,  holding 
Supreme  Court  has  exclusive  Jurisdiction  of  appeal  of  case  based 
solely  on  ground,  clearly  disclosed,  that  State  law  contravenes 
Federal  Constitution. 

Distinguished  In  Americnn  Sugar  Refining  Co.  v.  New  Orleans. 
181  U.  S.  281,  45  L.  862,  21  Sup.  Ct.  G18,  holding  Circuit  Court  of 
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\ppeala  does  not  lose  Jurisdiction  of  appeal  based  on  diverse  dtlsen- 
slilp  because  of  question  enabling  direct  appeal  to  Supreme  Court 
ITS  U.  S.  245-251,  44  L.  10S3,  CHICAGO,  BOCK  ISLAND,  BTC. 
RT.  CO.  V.  MARTIN. 

Wbere  suit  arises  under  Federal  law,  defendant  or  defendants 
may  remove,  p.  247. 

DlstlnguiBbed  In  Pendleton  v.  Lute  78  Miss.  SS3,  20  So.  168. 
bolding  wbere  State  court  acquired  Jurisdiction  before  InsotTencr 
and  appointment  of  Federal  recelrer.  State  action  not  ancfUaij 
nor  removable. 

Under  act  Marcb  B,  18S7,  all  defendanta  must  Join  In  remova] 
application,  p.  248. 

Approved  In  Qableman  v.  Peoria,  etc,  R.  R.  Co.,  179  V.  B.  SSI, 
46  L,  222,  21  Sup.  Ct  172,  holding  for  removal  of  cause  Involving 
Constitution  of  United  States,  all  defendants  moat  Join;  HlUer  v. 
Le  Mars  Nat.  Bank.  116  Fed.  552,  553,  bolding  salt  against  national 
bank  and  receiver  to  eetabltsb  preferred  claim  not  removable  by 
receiver  alone;  German  Sav.,  etc.,  Soc.  r.  Dormitzer,  116  Fed.  473, 
bolding  Insufficient  petition  for  removal  signed  by  one  of  several 
defendaniB;  Scott  v.  Cboctaw  O..  etc.,  B.  R.  Co.,  112  Fed.  182, 
holding  Federal  corporation  sued  jointly  wltb  State  corporation 
caunot  remove  without  both  Joining  In  petition;  Yamell  v.  Felton, 
104  Fed.  1C2,  163,  102  Fed.  370,  STl,  holding  under  Acts  18S7-«S, 
receiver  and  railroad  Jointly  sued  must  botb  Join  In  removal 
petition. 

Suit  against  railroad  and  receiver  for  concurrent  negligence  not 
a  separable  controversy,  p.  248. 

Approved  In  Cbesapeake  &  O.  R.  R.  Co.  v.  Dixon,  176  D.  8.  140, 
46  L.  125,  21  Sup.  Ct.  71,  holding  action  against  railroad  and  en- 
gineer and  fireman  for  concurrent  negligence  Is  nons^iarable  con- 
troversy; Dougherty  v.  Yazoo,  etc..  M.  V.  B.  R.  Ca,  122  Fed.  207. 
bolding  action  against  railroad  company  and  pslace-car  company 
alleging  Joint  operation  and  negligence  of  savants  Is  Joint;  Smed- 
ley  V.  Smedley,  110  Fed.  258,  bolding  nonseporable,  suit  against  S., 
plalntllTa  parol  grantor,  E.,  subsequent  grantee  of  S.,  and  H.,  grantee 
of  E!.,  to  enforce  gift  and  cancel  deeds;  Charinan  v.  Lake  Erie  &  W. 
B.  B.  Co..  105  Fed.  454,  holding  Joint  action  under  Indiana  statute, 
against  railroad  and  foreman  of  switchyard,  for  tatter's  negligence 
not  separable;  Marrs  v.  Felton,  102  Fed.  780,  bolding  Federal  re- 
ceiver Joined  wltb  defendant  without  diversity  of  citlzenahip  can- 
not remove  cause. 

Distinguished  in  Boatner  v.  American  Exp.  Co.,  122  Fed.  718, 
holding  fraudulent  Joinder  of  resident  agents  of  foreign  express 
company  In  suit  on  contract  for  loss  of  package  where  liability  of 
tormer  not  shown.  • 
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178  TJ.  S.  231-261,  44  L.  1057,  HIDBR  v.  UNITED  STATES. 

In  error  to  Circuit  Contt  to  review  codtIcUod  for  uoncompUance 
witb  Federal  orders,  p.  252. 

Approved  In  Motes  v.  United  States,  178  U.  8.  466,  44  L.  1153,  20 
Bnp.  Ct.  996.  holding  under  act  1691  criminal  case  may  be  taken 
from  Circuit  Oonrt  to  Supreme  Court  wtaen  arising  under  Federal 
statutes. 

17ti  V.  S.  262-269,  44  L.  1001,  NORTH  AMERICAN  TBAN8P0RTA- 
TIOX,  ETC.,  CO.  V.  MORRISON. 

Claim  n-hicb  plaintiff  cannot  t>e  legallr  permitted  to  sustain  can- 
not fornlBli  Jnrladictlonal  amount,  p.  267. 

Approved  In  Battle  v.  Atkinson,  115  Fed.  38D,  386,  holding  under 
Arkansas  statute  governing  unlawful  detainer  suit's  amount  In  con- 
troversy Is  rental  vajue. 

Damages  incident  to  breacli  ol  contract  for  transportation  to 
DawaoD  City  cannot  be  foretold,  p.  2ST. 

Approved  In  Globe  Refining  Co.  v.  Landa  Cotton  Oil  Co.,  190  U. 
8.  541,  23  Sup.  Ct.  754,  4T  L.  11T2.  holding  mere  notice  to  seller 
that  buyer  would  have  to  send  tanks  a  long  distance  does  not 
enhance  damages  for  breach  of  oil  contract;  Wiley  v.  Slnkler,  179 
V.  8.  65,  45  L.  SS,  21  Sup.  Ot.  20,  holding  court  not  Justified  in 
ruling  that  damages  for  deprivation  of  right  to  vote  laid  at  $2,500 
is  less  than  $2,000;  Beatty  Lumber  Co.  v.  Western  Union  Tel.  Co., 
62  W.  Va.  417,  44  S.  E.  312,  holding  damages  for  failure  to  deliver 
message  not  Increased  by  value  of  possible  contract  lost  by  non- 
delivery; dissenting  opinion  In  Giles  v.  Harris,  189  U.  8.  492,  23  Sup. 
Ct  648,  47  L.  914,  majority  holding  equity  will  not  compel  county 
board  of  reglatrars  to  enroll  negro  on  voting  lists. 

Distinguished  In  Johnson  v.  San  Juan,  etc,  Co.,  31  Wash.  243, 
71  Pac.  789.  holding  damages  of  fisherman  for  delayed  transporta- 
tion to  Qihing  grounds  not  incapable  of  proof;  Kyle  r.  Ballroad,  49 
W.  Va.  300,  38  S.  -E.  490,  holding  partially  matured  crop  of  grass 
hay  furnishes  safe  tiasia  for  estimating  damages  for  loss  by  Are. 
178  U.  S.  270-280,  44  L.  1065,  PITTSBURGH,  ETC.,  IRON  CO.  v. 
CLEVELAND  IRON  MIN.  CO. 

Suit  Involving  conflicting  claims  under  Federal  patent  not  re- 
viewable where  decision  based  on  plalntllTs  laches,  p.  2T9. 

Approved  in  Wright  Seminary  v.  Tacoma,  1S7  U.  8.  639,  23  Sup. 
Ct.  W7,  47  L.  i,,5.  reaffirming  rule;  Speed  v.  McCarthy,  181  U.  S. 
275,  45  L.  85S,  21  Sup.  Ct.  616,  holding  question  of  estoppel  to  assert 
mining  claim  presents  no  Federal  question;  Moran  v.  Horaky,  178 
U.  S.  214,  44  L.  1041,  20  Sup.  Ot.  860,  holding  decision  based  on 
laches  In  asserting  title  to  mining  claim  rested  on  nonfederal 
ground. 
ITS  U.  8.  280-239.    Not  cited. 
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178  U.  8.  28»-3M,  U  L.  1072,  SULLT  v.  AMERICAN  NATIONAL 
BANK. 

InTftlldity  of  State  Btatute  raised  In  State  Snprame  Coart  «Dd 
decided  adversdy  Ib  not  too  late,  p.  288> 

Approved  In  Rottasclilld  v.  Knight,  184  U.  S.  338.  46  L.  579,  22 
Sup.  Ct  383,  holding  Federal  qaeetlos  raised  on  writ  of  error  to 
State  court  la  sufficient  claim. 

Tenn.  act  1877  does  not  dlBcrimlnate  in  favor  of  Tennessee 
mortgagee  against  nonresident  mortgagee,  p.  302. 

Approved  In  MacMurr^  t.  Sldnell,  iSS  Ind.  S66,  SS  N.  E.  72!, 
holding  local  stockholders  of  foreign  building  association  have  no 
preference  over  foreign  stockholders  on  InsolTency  as  to  asseti 
wltbln  State. 
178  V.  S.  304-316,  44  L.  1078,  FITZPATBICK  T.  UNITED  STATES. 

Where  statute  Inflicts  death  penalty  the  crime  is  nevertheless 
capital,  though  Jury  remit  punishment,  pp.  306,  307. 

Approved  in  Good  Shot  v.  United  States,  179  U.  S.  88,  45  L.  101, 
21  Sup.  Ct.  33,  holding  certified  question  touching  Jurisdiction  of 
Circuit  Court  of  Appeals  may  be  answered  after  withdrawal  where 
answer  Is  against  Jurisdiction;  Good  Shot  v.  United  States,  104 
Fed.  258,  holding  murder  of  one  Indian  by  another  being  punishable 
with  death  by  BeT.  Stat,  f  5339,  is  capital  crime,  thongh  Jntj 
remit  to  life  Imprisonment. 

Any  fact  bearing  upon  guilt  of  defendant  Is  admissible,  whore 
there  la  evidence  of  Joint  act  on  part  of  several  defendants,  p.  313. 

Approved  in  Musser  v.  State,  157  Ind.  433,  61  N.  E.  4.  holding 
where  evidence  shows  three  parties  were  present  at  crime,  facta 
teudlng  to  connect  any  oC  them  with  crime  is  admissible. 
178  U.  8.  317-320.  M  L.  1084.  BX  PARTE  THE  ONION  STEAM- 
BOAT CO. 

Inferior  court  may  decide  any  question  left  dpen  by  mandate, 
p.  319. 

Approved  In  Southern  Building,  etc,  Assn.  v.  Carey,  117  Fed. 
327,  holding  where  decree  of  Circuit  Court  on  mandate  from  Court 
of  Appeals  awards  costs  according  thereto,  review  is  by  appeal; 
The  New  York,  108  Fed.  104,  105,  106,  holding  rejected  draft  of 
decree  for  District  Court,  pursuant  to  mandate,  cannot  be  brought 
Into  record  on  appeal  to  Circuit  Court  of  Appeals;  People  v.  Car- 
penter, 29  Colo.  371,  68  Pac.  223,  holding  mandamus  will  not  He  to 
compel  District  Court  to  withdraw  order  contrary  to  mandate, 
where  appeal  arallable. 

Interior  court  Is  bound  by  decree  (mandate)  as  law  of  tbe  case, 
p.  819. 

Approved  in  Murphy  v.  Utter,  180  U.  8.  09.  46  L.  1074.  22  Snp. 
Ct.  777.  holding  where  case  argued  upon  demurrer  accompanied  I>y 
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imtenable  plea  of  res  ndjudlcata.  defendant  should  introdnce  no 
new  defense  wlthont  leave. 

Supreme  Court  v\U  not  order  division  of  damages  wbere  ques- 
tion not  raised  beloyr,  p.  320. 

Approved  in  The  New  York,  104  Fed.  S68,  holding  Circuit  Conrt 
of  Appeals  has  Jurisdiction  of  appeal  from  decree  alleged  to  be 
nonconformable  to  mandate  of  Snpreme  Court  on  point  left  open 
therebf. 

178  D.  S.  321-326,  44  L.  1085,  WHEELEE  V.  NEW  YORK,  NEW 
HAVEN.  ETC..  R.  B.  CO. 

Defendants  not  shown  to  be  taxpayers  cannot  qneetlon  con- 
demnation of  land  under  special  statute,  p.  327. 

Approved  In  New  York,  etc.,  R.  R.  Co.  v.  McEeon,  169  U.  S.  S09, 
23  Sup.  Ct.  853.  47  L.  922,  affirming  McEeon  v.  New  York,  etc.,  B. 
K.  Co.,  75  Conn.  345,  53  Atl.  65S,  holding  where  railroad  com- 
manded by  State  to  elevate  tracks,  persons  whose  property  might 
be  taken  cannot  complain;  Providence,  etc,  SS.  Co.  v.  Fall  Blver, 
1S3  Mass.  542.  67  N.  E.  648,  upholding  StaL  1900,  p.  471,  providing 
plan  for  abolition  of  grade  crossings  to  be  filed  by  mayor  of  city 
and  railroad  engineer. 

178    U.    S.    327-344,   44    L.    1088,    MUTUAL    LIFE    INS.    CO.    Y. 
PHINNBY. 

Where  proceedings  for  review  are  taken  within  three  months,  do 
question  of  time  arises,  p.  836. 

Apjiroved  in  Locbbaum  v.  Oregon  By.  &  Nav.  Co.,  104  Fed.  853, 
denying  motion  to  dismiss  writ  of  error  because  not  susd  out  within 
sis  mouths  after  entry  of  judgment. 

No  mere  technical  omission  not  prejudicing  appellee  will  oust 
appellate  jurlsdlotlon,  p.  337. 

Approved  In  Moore  v.  Moore,  121  Fed.  738,  holding  where  assign- 
ment of  errors  In  record  purports  to  have  been  filed  at  some  time 
as  petition  for  appeal  It  la  presumed  to  be  so  unless  disproved; 
Struud  V.  McDanlel,  106  Fed.  4M,  holding  failure  to  Uke  appeal 
within  statutory  ten  days  not  fatal  where  no  motion  to  dismiss. 

Policy  made  In  one  State  and  payable  In  another  Is  governed  by 
laws  of  latter,  p.  388. 

Approved  In  Millard  v.  Brayton,  177  Mass.  537.  69  N.  B.  436, 
holding  policy  issued  In  New  York  to  be  delivered  In  Massachusetts 
on  payment  of  premiums  there  governed  by  Massachusetts  law. 

Parties  to  Insurance  contract  may  treat  same  as  inoperative  for 
default,  though  not  forfeitable  therefor,  p.  341. 

Approved  in  Mutual  Life  Ins.  Co,  v.  Sears,  178  U.  B.  340,  44  L. 
1097,  20  Sup.  Ct  1113,  holding  termination  of  Insurance  contract  by 
mutual  Qgreemeui  for  default  In  payment  concludes  Insured,  al- 
though statutory  notice  not  given;  Hill  v.  Mutual  Life  Ins.  Co.,  113 
Fed.  47,  holding  where  Supreme  Court  reverses  Circuit  Court  and 
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Circuit  Court  of  Apj^eale,  latter  court's  decision  on  all  points  except 
ground  of  revereal  Is  law  of  case;  Sea  Ins.  Co.  t.  Johuaton,  105  Fed. 
287,  liolding  provision  la  Insurance  policy  for  cancellation  on  thirty 
days'  notice  does  not  prevent  agreement  to  rescind  without  such 
notice. 

Distinguished  In  Mutual  Life  Ins.  Co.  v.  Cobeu,  176  D.  S.  2&1, 
2«S,  45  L.  184,  21  Sup,  Ct.  106,  107,  holding  unless  so  provided.  In- 
Burance  business  of  New  Tork  companies  transacted  In  otlier 
States  not  governed  by  New  Xorlc  statute  prohibiting  forfeiture 
without  notice. 
178  U.  S.  845-347.  44  L.  1096,  MUTUAL  LIFE  INS.  CO.  T.  SBAES. 

Adjudged  In  conformity  with  Mutual  Life  Ins.  Co.  v.  Phinney, 
supra,  p.  846. 

Approved  iu  Mutual  Life  Ins.  Co.  v.  Allen,  178  U.  B.  361,  44  L. 
1000,  20  Sup.  Ct  013,  holding  agreement  to  terminate  policy  of  life 
Insurance  for  default  of  premium  ends  the  contract;  Hill  v.  Mutual 
Life  Ins.  Co.,  113  Fed.  -17,  holding  Circuit  Court  of  Appeals  fludlog 
except  on  point  of  reversal  by  Supreme  Court  Is  law  of  case;  West 
T.  Terrell.  96  Tex.  657,  74  S.  W.  006.  holding  lease  subject  under 
Bev.  Stat  1805.  to  caticellation  by  commissioner  for  nonpayment 
of  rent  may  be  canceled  Informally  by  sgreement  of  parties. 

Distinguished  In  Mutual  Life  Ins.  Co.  v.  Cohen,  179  U.  S.  2M, 
45  L.  183,  21  Sup.  Ct  107,  holding  unless  so  provided.  New  York 
statute   prohibiting  forfeiture  of  policy   without   notice  does  not 
govern  policies  executed  by  New  York  companies  in  other  States. 
178  U.  8.  347-350,  44  L.  1007.  MUTUAL  LIFE  INS.  CO.  ».  HIIX. 

Abandonment  of  life  policy  by  Insured  after  default  tn  premiums, 
together  with  beneficiaries'  refusal  to  keep  up  policy,  ends  contract 
p.  850. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Coben.  179  U.  S.  261.  45  L. 
184,  21  Sup.  Ct  107,  holding  unless  so  provided.  New  York  statute 
preventing  forfeiture  without  notice  does  not  apply  to  policies 
executed  by  New  York  company  beyond  State;  Mutual  Life  Ins. 
Co.  T.  HIU,  118  Fed.  710,  holding  decision  of  Circuit  Court  of  Ap- 
peals, except  to  point  for  which  Supreme  Court  reversed  same, 
remains  law  of  case,  afflrmlng  Hill  v.  Mutual  Life  Itu.  Co.,  113 
Fed.  44. 
178  U.  S.  361-853,  44  L.  1008,  MUTUAL  LIFE  INS.  CO.  t.  ALLEN. 

Adjudged  In  conformity  with  Mutual  Life  Insurance  Co.  t.  Sears, 
supra,  p.  3S1. 

Approved  in  Mutual  Life  Ins.  Co.  t.  Cohen,  179  U.  8.  264.  45  L. 
184.  21  Sup.  Ct  107,  holding  unless  so  provided.  New  York  statute 
preventing  forfeiture  without  notice  Inapplicable  In  policies  executed 
by  New  York  company  beyond  State;  Hill  v.  Mutual  Life  Ins.  Co.. 
113  Fed.  47.  holding  Qnding  oF  Circuit  Court  of  Appeals,  except  is 
to  point  of  reversal  by  Supreme  Court  remains  th<e  law  of  the  caw 
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178  D.  S.  858-378,  44  L.  1099,  CHICAGO,  M.,  ETC.,  RY.  CO.  v. 
CLARK. 

Receipt  acknowledging  sum  received  Id  full  of  amount  dae  on 
«Btltiiates    binds  parties,  p.  372. 

Approved  In  Greenlee  v.  Mosnat,  116  Iowa,  EiSS,  90  N.  W.  339, 
holding  where  debt  for  legal  services  was  In  dispute,  acceptance 
of  cbeck  by  client  covering  amounts  collected  binds  him. 

Distinguished  In  Twohy  M.  Co.  v.  McDonald,  108  Wis.  23.  83  N. 
W.  1108,  holding  where  writing  purports  to  be  only  receipt,  not 
contract.  It  may  be  shown  by  parol  to  have  been  given  for 
accommodation. 

178  U.  S.  389-401,  44  L.  1118,  NEW  YORK  LIFE  INS.  CO.  v. 
CRAVENS. 

Supreme  Court  la  bound  by  Mlssoarl  decision  that  State  law  1b 
law  of  policy,  p.  395. 

Approved  In  M'Claln  v.  Provident  Sav.  Life  Aseur.  Soc.,  110  Fed. 
93,  holding  Penn.  statute  1883.  that  mistake  in  good  faltb  made 
in  answers  warranted  as  true  will  not  avoid  insurance  policy, 
biuds  Federal  courts;  Pletrl  v.  Segueuot.  96  Mo.  App.  265,  69  S.  W. 
1057,  holding  policy  delivered  lu  Missouri  governed  by  Missouri 
laws,  though  providing  for  construction  by  New  York  law;  Nichols 
V.  Mutual  Life  Ins.  Co.,  170  Mo.  374,  379,  75  8.  W.  666,  669,  hold- 
ing option  In  policy  as  to  what  character  of  Insurance  Insured  will 
accept   does  not  remove  same  from  operation  of  Rev.  Stat.,  i  5850. 

Power  of  State  over  foreign  corporations  admitted  therein  same 
as  over  domestic,  pp.  39.  401. 

Approved  In  Cable  v.  United  States  Life  Ins.  Co.,  191  D,  S.  307, 
24  Sup,  Ct  78,  holding  Federal  court  of  equity  will  not  cancel  In- 
surance policy  for  fraud  for  want  of  adequate  legal  remedy  In  local 
Jarisdlction,  where  company  could  remove  cause;  Fidelity  Mut.  Life 
Assn.  V.  Mettler,  185  U.  S.  327,  46  L.  933,  22  Sup.  Ct.  669,  upholding 
Tex.  Rev.  StaL.  art.  3071,  rendering  Are  and  life  Insurance  com- 
panies U&ble  for  12  per  cent,  damages,  and  attorney's  fees  for 
delay  In  paying  loss;  John  Hancock  Mut.  L.  Job.  Co.  v.  Warren, 
181  U.  S.  76.  45  L.  758,  21  Sup.  Ct.  636,  upholding  Ohio  Rev.  Stat, 
i  3625,  providing  that  answers  of  applicant  for  Insurance  shall  not 
bar  recovery  unless  willfully  false  and  acted  on  by  company;  Lon- 
don, Paris,  etc..  Bank  v.  Aronsteln,  117  Fed.  008,  holding  British 
corporation  complying  with  California  law  In  operating  within 
State,  subject  to  State  law  governing  transfer  of  stock;  Corley  v. 
Travelers'  Protective  Assn.,  103  Fed.  839,  upholding  Ky.  Stat, 
I  679,  requiring  all  policies  of  companies  operating  within  State  to 
have  appended  thereto  copies  of  portions  of  by-laws  or  constitution 
referred  to  therein. 
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BuslneiB  of  making  of  InstiranM  agalnBt  nncertafnty  of  man's 
mortality  not  commerce,  p.  401. 

Approved  In  dissenting  opinion  la  Lottery  Case,  ISS  D.  8.  36T, 
36S,  23  Snp.  Ct.  331,  332,  47  L.  G06,  majorit]'  holding  carriage  be- 
tween Btates  of  lottery  tickets  by  express  company  coostltnted 
Interstate  commerce  wltbin  power  of  Congress  to  regulate  or 
prohibit 

17S  V.  S.  402-40S,  44  L.  1124,  BANHOLZEB  ▼.  NBW  YORK  LIPB 
INS.  CO. 

Where  ruling  is  construction  of  statute  of  sister  State  full  faltb 
Is  not  dented,  p.  406. 

Approved  In  Eastern  Building,  etc.,  Assn.  t.  Williamson,  ISO  D. 
S.  12e,  23  Sup.  Gt  S29,  47  L.  739,  holding  State  decision  as  to  effect 
of  charter  and  laws  govemlng  foreign  corporation  and  decision  of 
borne  State  Involves  no  Federal  question;  Johnson  t.  New  Tork 
Life  Ins.  Co.,  187  U.  S.  496,  23  Sup.  Ct.  19S,  47  L.  27B.  bolding  Iowa 
decision  construing  New  York  statute  as  Inapplicable  does  not  fall 
to  accord  full  credit. 

178  U.  S.  409-421,  44  L.  1127,  DBSBKANT  v.  CBRILLOS  COAL 
R.  R.  CO. 

Act  of  Congress  preventing  standing  gas  In  mines  Is  Imperattve. 
p.  420. 

See  87  Am.  St  Rep.  386,  SQO. 

Distinguished  In  Sommer  v.  Carbon  Hill  Coal  Co.,  107  Fed.  233, 
bolding  where  duty  of  coal  miueowner  to  ventilate  same  Is  regu- 
lated by  statute,  reading  of  statute  Is  sufficient  in  charging  Jury. 

Master's  duty  Is  to  furnish  safe  place,  and  he  Is  liable  tbongta 
fellow  servant  negligent,  p.  420. 

Approved  In  Cuduhy  Packing  Co.  v.  Anthea,  117  Fed,  120,  hold- 
ing master  not  relieved  of  liability  for  failure  to  fnmlsta  safe  ele- 
vator rope,  although  negligence  of  plaintiff's  fellow  servant 
charged.    See  notes,  87  Am.  St  Rep.  560,  G65,  B7& 

Distinguished  In  Dunwortb  v.  Grand  Trunk,  etc.,  Ry.,  127  Fed. 
309,  310,  holding  where  deceased  was  contrlbutorlly  negligent  In 
standing  on  track,  defendant  not  precluded  from  pleading  same, 
though  train  violated  speed  limit;  Maryland  Clay  Co.  v.  Goodnow. 
OS  Md.  354,  51  Atl.  299,  holding  where  no  negligence  on  master's 
part  shown  In  failure  to  provide  bumpera  for  cars,  but  fellow  ser- 
vants' negligence  the  cause,  master  not  liable. 
178  U.  S.  421-435,  44  L.  1134,  IN  BE  CONNAWAY. 

Bev.  Stat.,  i  955,  does  not  confine  bringing  In  of  personal  r^re- 
sentative  to  period  after  Judgment,  p.  434. 

Approved  in  Y-Ta-Tah-Wah  v.  Bebock,  lOS  Fed.  266,  holding 
ander  Iowa  Code,  H  3443-3445,  for  survival  of  actions,  trlttal  In- 
dian's representative  may  sue  for  damages  for  unlawful  vrest; 
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United  Stfttea  v.  Bullaid,  108  Fed.  267,  holding  administrator  of 
one  of  several  Joint  contracting  parties  cannot  be  sued  Jointly  with 
auTTlTors  nnder  Alabama  statute. 

Dlatlngnilstied  In  Dillard's  Admr.  t.   Central  Virginia  Iron  Cki., 
125  Fed.  159.  holding  revival  of  equity  suit  cannot  be  had  on  mo- 
tion therefor  but  by  flllug  bill  of  revivor  under  equity  rule  D6. 
178  U.  8.  436-449,  44  L.  1140,  SMITH  v.   REEVES. 

Suit  against  State  treasurer  for  return  of  money  under  Illegal 
assessment  Is  suit  against  State,  p.  440. 

Approved  in  Standard  Fire  Proofing  Co.  v.  Toole,  122  Fed.  662, 
holding  State  commission  letting  contract  for  State  building  can- 
not be  held  tor  Infringement  of  patent  in  building  in  use  of  fire- 
proof partition;  Flagg  v.  Bradford,  181  Mass.  Sie,  63  N.  B.  SSft, 
holding  suit  against  treaaurer  and  receiver-general  on  claim  for 
damages  under  statute  1895   is  suit  against  State. 

Suit  cannot  be  brought  In  Federal  court  against  State  by  corpora- 
tion created  by  Congress,  p.  4ti>. 

Approved  In  dissenting  opinion  In  South  Dakota  t.  North  Caro- 
lina, 192  U.  S.  334,  335,  337,  339,  342,  24  Sup.  Ct  282,  283.  284,  280, 
majority  holding  original  Jiwisdlctlon  of  Snpreme  Court  extends  to 
foreclosure  suit  brought  by  South  Dakota  as  donee  of  bonds  Issned 
by  North  Carolina  and  secured  by  railroad  mortgage. 
178  U.  S.  449-456,  44  L.  1146,  BARLB  V.  PENNSYLVANIA. 

State  court  has  no  authority  to  order  execution  of  money  on 
deposit  for  receiver,  p.  455. 

Approved  In  Langtiy  v.  Wallace,  182  U.  8.  549,  46  L.  1225,  21 
Sup.  Ct  883,  holding  stockholder  sued  by  national  bank  receiver  on 
individual  liability  cannot  set  up  false  representations  Inducing  his 
purchase  of  stock;  Barle  v.  Conway,  ITS  U.  S.  466,  467,  44  L.  1145, 
1146.  20  Sup.  Ct  918,  holding  attachment  issued  by  State  court  upon 
national  bank  cannot  operate  as  lien  upon  specific  asseta  in  re- 
ceiver's hands. 
178  U.  8.  456-458.  44  L.  U49,  EARLE  v.  CONWAY. 

Attachment  on  bank  and  receiver  cannot  operate  as  Uen  on 
specific  assets,  p.  4S7. 

Distinguished  in  Corbitt  v.  Farmers'  Bank,  114  Fed.  604,  holding 
moneys  paid  into  Federal  court  pending  litigation    not  subject  to 
attachment 
178  n.  a.  458-476,  44  L.  1150.  MOTES  v.  UNITBD  STATES. 

Sections  5608,  6609,  Rev.  Stat  U.  S.,  are  constltntlonal,  p.  4S2. 

Approved  in  United  States  v.  Morris,  126  Fed.  322,  upholding  Rev. 
Stat  U.  S.,  it  6508,  prohibiting  conspiracy  to  deprive  persons  of 
coastltutional  rights. 
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Orlme  Bgalnat  State  laws  la  bnt  aggravatton  ot  crime  agaliut 
government,  tmder  Rev.  SUt,  ft  5608.  550B,  p.  460. 

Approved  In  Fltzpatrlck  t.  United  States,  178  U.  S.  807,  44  L. 
1080,  20  Snp.  CL  d45,  holding  conviction  for  innrder  punishable  with 
death  Is  capital  crime,  altliough  Jury  may  void  the  death  [>enalty; 
DavU  V.  United  States,  107  Fed.  7o5,  holding  aectlona  5508,  550», 
Rev.  Stfl.t.,  contemplate  single  crime  against  United  States  "  felony," 
being  but  aggravation  of  conspiracy. 

Statement  of  codefendant  Is  Immaterial  where  defendant  con- 
fessed himself  guilty,  p.  475. 

Approved  In  Morgan  v.  Barnblll,  118  Fed.  29,  holding  defendant 
not  entitled  to  new  trial  to  present  self-defenae  after  negativing  that 
fact  under  oath. 

Admission  of  deposition  taken  at  trial  where  witness'  absence 
due  to  prosecution's  neglect  Is  unconstitutional,  p.  474. 

Approved  in  State  v.  Wing,  66  Ohio  St  425,  64  N.  E.  517,  hold- 
ing Inadmissible  evidence  given  by  witness,  still  living,  at  previous 
trial     where    absence    not    shown    to    result    from     defendant's 
procurement 
178  U.  S.  476-496,  44  L.  1157,  HAWLET  v.  DILLER. 

Purchasers  from  entryman  before  Issue  of  patent  are  not  bona 
fide  purchasers,  p.  485. 

Distinguished  In  United  States  v.  Clark,  126  Fed.  775,  holding 
purchaser  from  vendee  of  entryman  who  had  obtained  final  certlQ- 
cate  and  to  whom  patent  subaequently  Issued  is  bona  fide  pur- 
chaser; United  States  v.  Detroit  Timber  ft  Lumber  Co.,  124  Fed. 
402,  holding  person  charging  fraud  in  suit  to  cancel  land  patents 
must  prove  by  clear  and  satisfactory  evidence. 

Land  department  has  Jarlsdlctlon  until  patent  Issued  to  investi- 
gate original  entry,  p.  488. 

Approved  In  Cosmos  Exploration  Go,  v.  Gray  Eagle  OU  Co.,  112 
Fed.  12,  13,  affirming  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co., 
101  Fed.  42,  44,  holding  equity  will  not  grant  relief  to  entryman 
on  lieu  lands  under  forest  reserve  act  on  affidavit  false  as  to  agri- 
cultural character  of  laud  and  In  other  respecta;  Olive  Land,  etc, 
Co.  V.  Olmstead,  103  Fed.  574,  holding  equitable  title  of  entryman 
defeated  only  by  dndlng  by  land  department  that  entryman  vrai 
disqualified  or  that  land  at  time  of  entry  was  not  subject  to  entry. 

Entryman  has  right  to  notice  of  and  to  appear  In  proceedings  In 
land  department,  p.  489. 

Approved  In  Thayer  v,  Spratt,  189  D.  S.  381,  352.  23  Sup.  Ct 
578,  47  L.  848,  holding  cancellation  of  entry  not  binding  on  entry- 
imin  who  had  no  notice  nor  chance  to  be  heard;  California  Redwood 
Co.  v.  Johnson,  1T9  U.  S.  682,  46  L.  334,  21  Sup.  CL  919,  affirming 
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decree  and  remandtag  to  Circuit  Court  for  northern  district  of 
Caliroraia;  Small  v.  Luta:,  41  Or.  5T9,  69  Pac.  825,  boldlng  deter- 
mination by  secretary  of  Interior  that  lands  were  subject  to  entry 
binds  prior  transferee  of  State  under  list  as  awamp  lands. 

Distinguished  la  Clark  t.  Herlngton.  186  U.  S.  210,  46  L.  1131, 
22  Snp.  Ct.  8T4,  holding  Innocent  purchasers  for  value  of  lands 
nnlBwfully  selected  by  railway  cocnpany  not  protected  by  act  March 
2.  1886,  where  railway  received  no  patent. 

Pre-emptloner  has  redress  In  courts  when  department  withholds 
his  rights,  p.  490. 

Approved  in  McCord  v.  Hill.  Ill  Wis.  613.  84  N.  W.  33,  holding 
where  land  department  Issues  patent  to  wrong  person  patentee 
bolda  in  trust  for  person  entitled. 

Land  department  may  cancel  fraudulent  entries  and  control  land 
until  patent  Issues,  p.  490. 

Approved  in  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  190 
V.  S.  309,  23  Sup.  Ct.  090.  47  L.  1071.  bolding  land  de^iartment  baa 
full  Jurisdiction  over  right  of  parties  to  patent  of  land  and  over 
decisions  of  local  land  officers. 
178  U.  S.  406-510,  44  L.  1105.  MAT  v.  NEW  ORLEANS. 

Original  packages  of  Imported  goods  which  are  nonassessable 
locally  consist  of  cases  la  which  goods  shipped,  and  not  smaller 
packages  therein  contained,  p.  508. 

Approved  In  American  Steel,  etc.,  Co.  v.  Speed,  192  U.  S.  519,  24 
Sup.  Ct.  370,  holding  State  may  Impose  mei-cliant's  tax  on  nou- 
resideut  manufacturer  establlablng  distributing  warehouse;  Austin 
V.  Tennessee,  179  U.  S.  354,  4o  L.  230,  21  Sup.  Ct.  136,  holding  un- 
addressed  cigarette  packages  containing  ten  cigarettes  and  taken 
from  foctory  loose  in  bssket  not  origlUHl  packages;  Saulsbury  v. 
State,  43  Tei.  Cr.  96,  63  S.  W.  570,  96  Am.  St.  Hep.  ,  holding 
xhippiDg  buggy  to  resident  agent  who  put  them  together  and  sold 
them  not  interstate  commerce  hence  subject  to  license. 
178  U.  S.  510-524.  44  L.  1170,  DEWEY  V.  UNITED  STATES. 

Court's  province  Is  to  declare  what  the  law  regardless  of  ques- 
tions of  policy,  p.  521. 

Approved  In  In  re  Wolf.  122  Fed,  133,  bolding  where  creditor 
was  paid  in  full  within  four  months  of  debtor's  bankruptcy  wllli- 
out  knowledge  of  bankruptcy  and  later  made  another  sRslgnnient, 
tirst  payment  no  preFerence:  Southern  Ry.  v.  Macbinisis'.  etc., 
I'liion,  111  Fed.  57,  holding  where  language  of  statute  Is  unam- 
biguous and  applicable  to  all  persons  courts  will  not  limit  Its 
iippllcatiott  for  reasons  of  policy. 

DlstlugnlBhed  In  While  v.  United  Stati'S,  191  U.  S.  552.  24  Sup. 
Ct  1T2,  holding  credit  of  service  tor  future  pay  only  and  not  for 
readjustment  of  post  pay  Intended  by  act  March  3.  1809,  {  13. 


IzcJbyCoOgIC 


178  n.  8.  624-039        Notes  on  V.  a  Reports.  U42 

178  D.  B.  S24-539,  44  L.  1175,  BABDES  y.  HA  WARDEN  BANE. 

Federal  court  Jurisdiction  for  benefit  or  assl^ee  luder  act  186T 
wsB  concturent  with  StAte  conrte,  pp.  532,  533. 

Approved  In  Lyon  t.  Clark.  124  Mich.  1%,  83  N.  W.  694,  holding 
trastee  In  bankruptcy  under  act  1898  may  sue  In  State  court  to  set 
aside  alleged  fraudolent  conveyance;  Truda  t.  Osgood,  71  N.  H.  1%. 
SI  AtL  633,  Holding  State  courts  have  coQcnrrent  JurlsdIctloD  of 
action  of  trover  for  goods  of  plaintiff  sold  by  trustee  In  bankruptcy 
ae  belonging  to  bankrupt;  Furth  v.  Btahl,  205  Pa.  St  441,  S5  AtL  29. 
holding  State  court  has  Jurisdiction  to  distribute  fund  In  ovro  hands 
from  foreclosure  of  bankrupt's  property;  Texas  Brewing  Co.  v. 
Mallette,  28  Tex.  Civ.  463,  67  S.  W.  443,  holding  SUte  court  has 
Jurisdiction  of  suit  to  foreclose  mortgage  against  bankrupt  where 
validity  of  mortgage  Is  conceded. 

Any  opinion  cannot  be  relied  on  as  authority  unless  tbe  case 
called  for  its  expression,  p.  534. 

Approved  m  In  re  Tune,  116  Fed.  914,  holding  Bankruptcy  Court 
may  proceed  apmmarlly  to  decide  adverse  claim  to  banltrupt'a 
property  and  If  claim  unfounded  order  transfer,  otherwise  leave  to 
plenary  suit;  The  Manitoba,  104  Fed.  152,  holding  negligence 
whereby  port  was  left  open  when  ship  sailed  was  failure  "  In 
proper  stowage  "  within  Harter  act 

Proceedings  In  bankruptcy  generally  are  In  nature  of  proceed- 
ings In  equity,  p.  535. 

Approved  In  In  ro  Itochford,  124  Fed.  185,  187,  holding  admlo- 
istratloo  and  distribution  of  bankrupt's  property  Is  proceeding  in 
equity:  In  re  Herzlkopf.  121  Fed.  545,  holding,  under  bankruptcy 
act,  {  18,  bankrupt  only  and  not  Intervening  creditors  entitled  to 
jury  trial  of  question  of  Involuntary  bankrupt's  Insolvency;  In  re 
De  Gottardl,  114  Fed.  341,  holding  hearing  before  referee  in  bank- 
ruptcy is  In  nature  of  hearing  In  equity  and  governed  by  roles  of 
equity  procedure. 

Bankrupcy  act.  |  2.  nowhere  mentions  plenary  suits  Ip  equity, 
p.  535. 

Approved  in  In  re  Eeltogg,  121  Fed.  336,  holding,  under  bank- 
ruptcy act,  i  2,  Bubd.  7,  Bankruptcy  Court  has  Jurisdiction  to 
determine  by  summary  proceedings  before  referee  validity  of  mort- 
gage In  property  tn  trustee's  possession;  Real  Elstate  Trust  Co.  v. 
Thompson,  112  Fed.  946.  holding  District  Court  has  no  Jurisdiction 
or  plenary  suit  In  equity  to  order  transfer  of  property  sold  or  es- 
tablish claim  of  complainants  as  creditors. 

National  courts  are  not  given  Jurisdiction  because  rights  of  bank- 
rupt and  creditor  vest  In  trustee,  p.  536. 

Approved  In  Spencer  v.  Duplan  Silk  Co.,  191  U.  S.  531,  24  Sop. 
Ct  1T6,  holding  mere  fact  that  plalntiOT  was  trustee  In  bankruptcy 
gives  no  Federal  Jurisdiction;  Hutchinson  v.  Otis,  Wilcox,  etc.,  Co., 
123  Fed.   10,  disinlaslug  petition  to  appeal  to  Supreme  Court  to 
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rerlae  proceedlngB  of  District  Court  Id  bankruptcj;  In  re  Nugent. 
100  Fed,  5SG,  686,  holding  one  obtaining  property  as  agent  of  bank- 
mpt  before  flllng  of  petition  not  subject  to  suit  wltbont  conaent 
In  District  Coart  under  bankrupt  act  1S98. 

Dlatlngulsbed  In  In  re  Kellogg,  113  Ted.  124,  holding  Bankruptcy 
Court  haTlng  cnstody  of  property,  title  being  In  trustee,  may  de- 
termine Talldlty  and  amount  of  mortgage  Hen. 

By  section  TO,  bankruptcy  act  1SS8.  trustees  vested  with  bank- 
rupt's title  bf  operation  of  law,  p.  638. 

Approved  in  In  re  Breslauer,  121  Fed.  913,  holding  flllng  or 
petition  gives  notice  to  all  parties  and  on  qualiflcatlon  trustee  takes 
bankrupt's  title;  Dnlted  States  v.  Union  Surety,  etc.,  Co.,  118  Fed. 
486,  4ST,  holding  District  Court  has  Jurisdiction  of  action  by  trustee 
In  name  of  United  States  on  bond  of  former  trustee  for  Talne  of 
property  unaccounted  for. 

Oongress  by  omitting  provisions  as  to  concurrent  Jurisdiction 
from  act  1808  meant  to  discontinue  same,  p.  63T, 

Approved  In  Wilsoa  Bros.  v.  Nelson.  183  U.  S.  194,  46  L.  149,  2!! 
Snp.  Ct  TS.  holding  failure  to  Sle  voluntary  petition  within  Ave 
days  before  sale  of  property  under  long  existent  lrrevocat>le  power 
of  attorney  constituted  act  of  bankruptcy  within  act  1898;  PIrle  v. 
Chicago  Title  &  Trust  Co.,  182  U.  8.  448,  46  L.  117T,  21  Sup.  Ct 
010,  holding  omission  In  act  of  1898  of  provision  preventing  proof 
of  debt  of  one  receiving  preference  knowing  or  with  reasonable 
groond  of  knowledge  of  violation  of  act  1809  slgnifled  Intention  of 
discontlnBlng  same. 

Bankruptcy  act  1898,  |  23,  cl.  2,  concerns  Jurisdiction  only,  not 
merits  of  case,  p.  63T. 

Approved  in  In  re  Baird,  116  Fed.  736,  holding  District  Court 
should  dismiss  trustee's  petition  for  summary  order  to  compel  de- 
fendant to  deliver  property  where  latter'a  claim  thereto  Is  real. 

District  Courts  can  only,  with  defendant's  coueent,  entertain 
trustee's  suits  to  vacate  transfers  before  bankruptcy,  p.  538. 

Approved  in  Jaquith  v.  Rowley,  188  U.  8.  623,  624,  626,  23  Sup. 
Ct.  3T1,  3T2,  47  L.  622,  623,  holding  Bankruptcy  Court  without 
Jurisdiction  to  enjoin  plaintiffs  from  collecting  Judgments  against 
bankrupt  in  State  conrt  from  surety  on  ball  bonds;  Pickens  v.  Roy, 
187  U.  8.  180,  23  Sup.  Ct.  T9.  4T  L.  129.  holding  Bankruptcy  Court 
without  Jurisdiction  of  suit  to  enjoin  proaecution  of  suit  pending 
in  State  court  by  Judgment  creditor  to  set  aside  deed  and  to  sell 
property;  Louisville  Trust  Co.  v.  Comlngor,  184  IT.  8.  24,  46  L. 
416,  22  Sup.  Ct.  296,  holding  assignee  does  not  assent  to  coarfs 
Jurisdiction  to  compel  payment  of  sums  retained  as  commissions 
by  pleading  claims  and  objecting  to  Jurisdiction  before  final  order; 
Uueller  v.  Nugent,  184  U.  S.  15,  17,  46  L.  412.  22  Sup.  Ct.  275,  2T6, 
upholding  District  Court's  Jurisdiction  to  compel  surrender  of  goods 
conveyed  before  bankruptcy  to  third  person  as  agent  of  bankrupt 
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asserting  no  adverse  claim;  WaU  t.  Cox,  181  U.  S.  247,  45  L.  846,  21 
Sup.  Ct.  644,  denying  District  Court's  jurisdiction  wbere  defend- 
ant, stranger  to  proceedings,  appeared  and  denied  Jarlsdictton; 
Hicks  V.  Knost,  ITS  U.  S.  S42,  44  L.  1183.  20  Sup.  Ct  lOOT.  holding 
District  Court  bas  Jurisdiction  over  equity  suit  by  bankruptcy 
trustee  against  trnnsferee  of  bankrupt  to  recorer  property  of  t>aiifc- 
rupt's  estate  fraudulently  conveyed  to  defendant,  only  by  consent 
.of  defendant;  Mitchell  v.  McClure,  1T8  17.  S.  540,  44  L.  11S3,  20  Sup. 
Ct.  1000,  holding  District  Court  has  no  Jurisdiction  of  suit  in  re- 
plevin to  recover  goods  alleged  to  have  been  fraudulently  conveyed 
hy  baDkrupt  wltLln  four  months  of  bankruptcy;  In  re  Tescbmacber, 
127  Fed.  730,  bolding  where  third  person  claims  property  claimed  to 
belong  to  bankrupt  District  Court  may  Inquire  summarily  as  to  char- 
acter of  claim  and  If  adverse  has  no  Jurisdiction;  Gregory  v.  Atkiu- 
son,  127  Fed.  184,  holding,  under  bankruptcy  act  18S8,  District  Cook 
h^s  no  Jurisdiction  of  suit  by  trustee  against  nonconsenting  defend- 
ant to  set  aside  transfer  claimed  to  be  preference;  Pond  v.  New  Tork 
National  Escb.  Bank,  124  Fed.  093,  holding  action  by  trustee  to  re- 
cover payment  of  bankrupt  as  alleged  fraudulent  preference  main- 
talnable  as  suit  in  equity  regardless  of  remedy  at  law;  In  re  Chase, 
124  Fed.  759,  holding  assignee  under  assignment  for  benefit  of  cred- 
itors fairly  made  may  recover  for  disbursements  and  services  for 
benefit  of  estate;  Ross-Mechara  Foundry  Co.  v.  Southern  Car,  etc., 
Co..  124  Fed.  406,  holding  District  Court  will  not  appoint  receiver 
for  alleged  bankrupt's  property  on  summary  application  without 
piniief  notice  to  parties  in  possession;  In  re  Wiihams,  120  Fed.  39, 
holding  Bankruptcy  Court  has  no  Jurisdiction  to  enjoin  payment 
of  claims  to  alleged  bankrupt  where  bankruptcy  proceedings  are 
pending  In  another  district;  In  re  Davis,  119  Fed.  953.  holding 
ItHDkruptcy  Court  bas  Jurisdiction  by  summary  proceeding  to  re- 
quire bank  holding  funds  in  flduciary  capacity  to  surrender  same: 
lu  re  Mlchle.  116  Fed.  750,  751,  holding  District  Court  without 
Jurisdiction  of  suit  between  trustee  and  transf^-ee  of  bankrupt 
wiieie  third  person  has  possession  and  objects  to  Jurisdiction;  In  xv 
Kflsenberg,  116  Fed.  403,  bolding  wbere  referee  orders  dismissal 
of  trustee's  petltloo  for  want  of  Jurisdiction  in  District  Court. 
referees  findings  fall  with  dismissal;  In  re  Ruscb,  116  ye6.  272, 
dismissing  petition  to  review  proceeding  by  bsnkrupt's  trus- 
tee to  enjoin  interference  with  property,  such  not  belnK 
"bankruptcy  proceeding"  within  bankruptcy  act  1898,  |  246: 
Stelllng  V.  G.  W.  Jones  Lumber  Oo„  116  Fed.  266,  bolding 
suit  by  bankrupt's  trustee  against  third  person  to  enjoin  interference 
with  property  claimed  by  both  Is  not  "  bankruptcy  proceeding  "  and 
di'pends  on  defendant's  consent;  In  re  Tune,  115  Fed.  912,  913.  914. 
holding  Bankrupicy  Court  may  Inquire  in  summary  way  into  ad- 
verse claim  to  bankrupt's  property  and  If  unfounded  may  order 
tiansfer.  otlierwlsc  leave  to  plenary  suit;  Scott  v.  Wilson,  115  Fed. 
•2tio.  holding  Unal  decree  rendered  In  favor  of  third  person  for  re- 
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corery  of  property  in  receiver's  bands  is  reviewable  by  direct  appeal 
as  in  equity  cases;  Ptalllps  t.  Turner,  114  Fed.  728,  Buatalnliig 
District  Court's  Jurisdiction  to  order  tbird  person  to  account  for 
property  where  record  showed  latter'a  consent;  In  re  Wells,  114 
FeA.  223,  221,  holding  District  Court  will  not  restrain  prosecution 
of  replevin  suit  to  obtain  property  In  bankrupt's  possession  begun 
before  Banlcruptcy  Court  began  action;  U'Lean  v.  Mayo,  113  Fed.  107, 
tiotding  District  Court  will  not  restrain  proeecutiira  of  suit  against 
United  States  marsbal  for  seizing  goods  under  warrant  from  Bank- 
ruptcy Court;  In  re  Shoentaker,  112  Fed.  650,  651,  holding  Bank- 
ruptcy Court  will  not  Interfere  to  restrain  sale  of  property  by  order 
of  State  court  which  acquired  Jurisdiction  over  suit  before  bank- 
ruptcy; In  re  San  Gabriel,  etc.,  Co.,  Ill  Fed..  892.  holding  District 
Coiu-t  has  no  Jurisdiction  to  grant  Injunction  to  prevent  trustee 
from  proceeding  wltb  foreclosure  proceedings  in  State  court;  In  re 
Nixon,  110  Fed.  037.  boldlsg,  under  banlcruptcy  act  1888,  S  3e, 
parties  claiming  as  own  goods  seized  as  partnership  assets  and  ea- 
tabllalilng  such  claim  may  recover  on  bond  costs,  expenses,  counsel 
fees;  In  re  Gteen.  108  Fed.  616,  holding  referee  in  bankruptcy  with- 
out power  to  determine  by  summary  order  disposition  of  money 
paid  by  bankrupt  to  wife  claimed  to  represent  loan  made  before 
marriage;  Slnaheimer  v.  i^lmonson,  101  Fed.  904,  905,  holding  np- 
pearance  of  assignee  before  referee  to  contest  order  to  turn  over 
assets  la  not  "  consent  of  defendant "  within  bankruptcy  act  1898, 
i  a3b;  Boonvllle  Nat.  Bank  v.  Blakey,  107  Fed.  8B3,  holding  District 
Court  has  Jurladletioo  to  recover  preferences  where  defendants 
raise  DO  objection  on  hearing  ou  merits:  In  re  Steed.  107  Fed.  G85. 
holding  District  Court  cannot  adjudge  title  of  lot  held  by  wife  of 
Iiankrupt  under  conveyance  from  husband  to  be  held  by  ber  as 
trustee;  In  re  Sbeinbaum,  107  Fed.  240,  holding  title  of  third  party 
In  possession  of  goods  and  claiming  title  thereto  under  bill  of  sale 
executed  Ijefore  bankruptcy  cannot  be  tried  by  summary  proceed- 
Incs;  Pickens  v.  Dent,  108  Fed.  650,  holding  District  Court  without 
Jurisdiction  to  enjoin  decree  of  State  court  in  proceedings  begun 
liefore  bankruptcy  for  setting  aside  conveyance  and  ordering  sale; 
In  re  Seebold,  105  Fed.  915,  holding  Bankruptcy  Court  without 
Jurisdiction  to  stop  proceedings  In  State  court  where  court  holds 
property  and  has  decreed  sale  before  filing  of  petition;  WoodrulT  v. 
Cheeves,  105  Fed.  606.  607.  holding  District  Court  without  Jurisdic- 
tion under  bankruptcy  act  lR!t8  to  entertain  plenary  suit  In  equity 
by  creditors  against  exempt  property  because  exemption  waived  in 
notes  held;  In  re  Tollclt.  105  Fed.  427,  holding  Bankruptcy  Court 
without  Jurisdiction  to  determine  claim  of  wife  to  homestead  right 
in  property  of  husband;  In  re  Finlny.  104  Fed.  C76,  holding  where 
proceeds  of  voidable  sale  of  bankrupt's  property  by  assignee  to 
wife  of  bankrupt  turned  over  to  trustee  sale  will  not  be  set  aside: 
Orman  v.  Lane,  130  .\la.  309.  30  So.  442.  liolrting  sufficient  plea  in 
abatement  of  pendency  of  suit  whicb  miglit  proceed  to  final  Judg' 
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meat  with  conaeot  of  parties  as  against  sntneqnent  snlt  In  an- 
otber  roram;  Mueller  v.  Brass,  112  Wis.  410,  88  N.  W.  231.  holding 
State  court  will  entertain  suit  to  set  aside  conTerance  made  within 
six  moathB  before  bankruptcy  under  bankruptcy  act  188S,  §  70. 

DletlnsulBbed  In  Bryan  t.  Bernheimer,  181  U.  8.  104,  197,  45  L. 
818,  21  Sup.  Ct  659,  holding  property  of  bankrupt  In  band  of  tblrd 
persona  Is  included  wltbln  bankruptcy  act  1888  for  appointment  "  of 
receivers  or  marshals"  to  take  char|:e  of  estate;  Burleigh  v.  Fore- 
man. 125  Fed.  218,  holding,  under  bankruptcy  act  1S9S,  Bankruptcy 
Courts  liave  power  to  marshal  assets  In  hands  of  trustee  as  between 
partnersiilp  and  individual  creditors;  In  re  Enlght,  125  Fed-  4fi, 
holding  Court  of  Bankruptcy  has  Jurisdiction  of  proceeding  by 
trustee  to  recover  property  of  bankrupt  transferred  to  assignee 
within  four  months  of  tiankruptcy;  In  re  Lucius,  124  Fed.  456,  bold- 
Ing,  under  bankruptcy  act  1S08,  chap.  541,  Bankruptcy  Conrt  bas 
Jurisdiction  to  determine  creditor's  claim  to  equitable  ll«i  on 
money  claimed  as  exempt  by  bankrapt;  In  re  Antigo  Screen  Door 
Co.,  123  Fed.  253,  holding  where  mortgagee  surrenders  property 
to  trustee,  reserving  lien,  court  having  control  thereof  may  decree 
disposition;  Havens  &.  Geddes  Co.  v.  Flerek,  120  Fed.  245,  hold- 
ing District  Court  without  Jurisdiction  of  plenary  suit  In  equity  to 
determine  right  to  fund  In  court  where  defendant  is  nonconsent- 
Ing  foreign  corporation;  In  re  M'Callnm,  113  Fed.  394,  holdlog, 
under  t>ankruptcy  act  1898,  |  2,  cl.  7,  Bankruptcy  Court  bas 
Jurisdiction  of  suit  by  creditors  to  establish  claim  for  gooda  con- 
signed to  bankrupt;  In  re  Kellogg,  113  Fed.  124,  126,  holding  Bank- 
ruptcy Court  having  custody  of  property,  title  being  In  trnatee,  hsa 
Jurisdiction  to  determine  existence  and  amount  of  mortgage  lien; 
In  re  Columbia  Real  Estate  Co.,  112  Fed.  647,  holding  intnvenw 
not  a  creditor  of  bankrupt  cannot  maintain  bill  to  set  aside  adjudi- 
cation of  bankruptcy;  In  re  Uacon  Sssh,  Door,  etc.,  Co.,  112  Fed. 
334,  holding  State  Insolvency  laws  are  suspended  by  enactment  of 
uniform  system  of  bankruptcy  and  State  court's  appointment  of 
receiver  subsequently  thereto  Is  void;  In  re  H'Cartney,  109  Fed. 
623,  holding,  under  bankruptcy  act  18W,  f  67f,  court  may  receive 
amount  due  from  one  indebted  to  bankrupt  altbough  gamlsheed  In 
State  court  within  four  months  of  bankruptcy;  Slnsbelmer  v.  Simon- 
son,  106  Fed.  871,  holding  assignee's  objection  to  Jurisdiction  after 
referee  has  ruled  bim  to  turn  over  assets  comes  too  late;  In  le 
Steuer,  104  Fed.  977,  978,  979,  holding  where  trustee  tiles  petition 
In  nature  of  bill  In  equity  to  set  aside  preference  wherein  defendant 
bas  opportunity  to  appear  and  does  so  without  objecting  he  can- 
not object  later. 

Clause  2,  |  23,  of  bankruptcy  act  meant  to  leave  controverriet. 
mentioned  to  State  courts,  p.  638. 

Approved  In  In  re  Johnson,  127  Fed.  619,  holding  Bankruptcy 
Court  may  grant  leave  to  holder  of  chattel  mortgage  to  sue  thereon 
in  $tate  court;  French  v.  Smith,  81  Minn.  344,  345.  84  N.  W.  43. 
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apholdlng  sabdlTlslon  b  of  section  23,  baokroptcy  act  189S,  noder 
which  State  court  haa  jurisdiction  of  action  to  set  atide  preferential 
payment  by  bankrupt  wbere  latter  not  party. 

Supervisory  Jurisdiction  giTen  Circuit  Courts  by  act  1898  does 
not  affect  case,  p.  EiSS. 

DlstlBgulBhed  In  Hutchinson  v.  Otis,  Wilcox,  etc.,  Co^,  123  Fed. 
18,  dlamlsslttg  petition  for  leave  to  appeal  to  Supreme  Court  to  re- 
vise action  of  District  Court  in  bankruptcy. 

Section  2  of  bankruptcy  act  ISDS  does  not  authorize  forcible 
seizure  from  adverse  claimant,  p.  538. 

Approved  in  Foreman  v.  Burleigh,  109  Fed.  314,  holding  bank- 
ruptcy act,  i  25a,  does  not  authorize  creditor's  appeal  to  Circuit 
Court  of  Appeals  from  Circuit  Court's  allowance  of  another  cred- 
itor's claim;  In  re  Beuder,  100  Fed.  875,  870,  holding  where  property 
In  bankrupt  was  surrenda«d  as  his  property  mortgagee  cannot 
obtain  return  o!  property  by  mere  summary  motion;  In  re  Ward. 
104  Fed.  9SS,  987,  holding  l>ankniptcy  act  1S98  does  not  confer 
Jurisdiction  on  Court  of  Bankruptcy  to  take  property  claimed  to 
belong  to  banhmpt  from  third  person  or  to  enjoin  his  sale  of  same. 

DiBtlnguIshcd  In  lu  re  Young,  111  Fed.  ISO,  dismissing  petition 
to  review  order  of  District  Court  in  106  Fed.  ST3. 

Miscellaneous.  Cited  in  In  re  Porter,  100  Fed.  112,  holding  Bank- 
ruptcy Court  will  not  enjoin  prosecution  of  foreclosure  suit  in 
State  court  against  bankrupt;  Smith  t.  Belford,  106  Fed.  660,  hold- 
ing erroneous  leaving  of  question  of  commitment  for  contempt  to 
referee,  bankruptcy  act  1898,  |  1,  cl.  16,  investing  court  with  sole 
power  thereover. 

178  U.  S.  539,  MO,  44  Ij.  1182.  MITCHELL  v.  McCLURE. 

Adjudged  In  conformity  with  Bardes  v.  First  National  Bank, 
supra,  p.  540. 

Approved  In  Wall  v.  Cox,  161  D.  8.  247,  45  L.  846,  21  Sup.  Ct. 
&14,  holding  District  Court  without  Jurisdiction  of  suit  in  equity 
by  trustee  in  bankruptcy  to  set  aside  conveyance  of  bankrupt  to 
third  person  who  claims  title;  Bryan  v.  Bemhelmer,  181  U.  S.  194, 
45  L.  818,  21  Sup.  Gt  559,  holding  exception  In  subdivision  7,  bank- 
ruptcy act  1808,  i  2,  refers  to  section  23  by  which  District  Court  can, 
with  defendant's  consent,  entertain  suits  to  recover  property  for 
third  persons;  In  re  Tnue,  115  Fed.  912,  holding  Banicruptcy  Conrt 
may  inquire  summarily  Into  adverse  claim  to  bankrupt's  property 
and  If  anfounded  order  transfer,  otherwise  leave  to  plenary  suit; 
In  re  Wells,  114  Fed.  223,  holding  Bankruptcy  Court  acquires  no 
Jurisdiction  over  property  of  bankrupt  taken  on  writ  of  replevin 
issued  by  State  court;  In  re  Shoemaker.  112  Fed.  650,  651,  dis- 
solving restraining  order  on  State  court  preventing  sale  of  bank- 
rupt's property  under  execution  prior  to  bankruptcy;  In  re  Seelxiid, 
106  Fed.  915,  holding  Bankruptcy  Court  cannot  entertain  suit  to 
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recover  property  held  bj  «xecutlTe  officer  of  State  court  of  compe- 
tent jurlBdfctioD. 

178    D.  S.  641,  542,  44  L.  US3,  HICKS  *.  KNOST. 

District  Court  has  Jurisdiction  of  bill  In  equity  by  bankruptcy 
trustee  to  recover  propertj'  from  transferee  fraudulently  coDTeyed 
by  bankrupt  only  by  consent  of  defendant,  p.  642. 

Approved  In  Wall  t.  Cox,  181  U.  S.  247,  45  L.  846,  21  Sup.  CL  944, 
boldlng,  under  act  1898,  District  Court  wttbout  jurisdiction  of 
trustee's  suit  In  equity  against  uoncoQsentIng  iiurchaser  from  bank- 
rupt to  set  aside  couveyance;  Bryan  t.  Bcmhelmer,  181  U.  8.  194.  45 
L.  818.  21  8up.  Ct  ^59,  holding  exception  In  snbdlTislon  7.  section  2, 
bankruptcy  act  1S9S,  refers  to  section  23,  giving  District  Courts, 
with  defendant's  consent,  jurisdiction  of  suits  to  recover  property 
from  third  peratius;  In  re  Tune,  115  Fed.  912,  holding  Bankruptcy 
Court  may  inquire  summarily  Into  adverse  claim  to  bankrupt's 
property  and  If  unfounded  order  surrender,  otherwise  leave  to 
plenary  suit;  In  re  Weils,  114  Fed.  224,  holding  Bankruptcy  Court 
acquires  no  Jurisdiction  over  property  of  bankrupt  taken  on  writ 
of  replevin  previously  ls.siied  by  State  court;  In  re  Shoemaker,  112 
Fed.  C50,  G51,  dissolving  restraining  order  on  State  court  pre- 
venting sale  of  banlirupt's  property  under  execution  prior  to  bank- 
ruptcy; In  re  Matthews,  109  Fed.  607,  balding  referee  in  bankruptcy 
bas  Jurisdiction  to  setlle  priority  of  liens  on  bankrupt's  property 
where  all  llenholders  vDlunturll;  appear  and  submit  claims;  In  re 
Seebold.  105  Fed.  915,  holding  Bankruptcy  Court  cannot  entertain 
suit  by  trustee  to  recover  property  beld  by  executive  officer  of 
competent  State  court;  I.yon  v.  Clark,  124  Mich.  105,  83  N.  W.  694, 
holding  trustee  In  bankruptcy  under  act  1890  may  sue  In  State 
court  to  set  aside  alleged  fraudulent  conveyance  of  bankrupt 

Miscellaneous.     Cited  In   Hicks  v.  Kuost,  104  Fed,  10(S.  certify- 
ing question  of  principal  ease. 
178  U.  S.  542-548.  44  L.  1183,  WHITE  v.  SCHLOBBB. 

Befereea  In  bankruptcy  are  appointed  by  the  courts  and  exwclse 
much  of  their  Judicial  authority,  p.  646. 

Approved  in  In  re  Matthews,  109  Fed.  608,  holding  referee  baa 
power  to  order  sale  of  property  free  from  Hens  where  llenholders 
voluntarily  appear  and  submit  their  claims. 

Goods  In  possession  of  bankrupt  on  adjudication  are  In  custody  of 
Bankruptcy  Court,  p.  546. 

Approved  In  In  re  Antigo  Screen  Door  Co.,  123  Fed.  252.  brid- 
ing  any  court  bnvlng  in  its  posResslon  a  fund  In  controversy  has 
Inherent  exclusive  power  to  determine  such  controversy;  Id  re 
Lemmon,  etc.,  Co.,  112  Fed.  299,  holding  Bankruptcy  Court  has 
Jurisdiction  to  determine  interest  under  lien  under  subsequent 
levy  hy  State  court  upon  property  In  possession  of  court;  In  re 
Corbett,  104  Fed.  873.  boldlng  goods  transferred  to  attorney  aftw 
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adjadlcatlon  are  la  cnstodla  legls  and  miut  be  enrrendered;  In  i-e 
Olbbs,  103  Fed.  762,  boldlng  Bankrnptcr  Court  acquires  Juriadic- 
tloD  on  adjudication  of  bankruptcy  of  propertr  In  poBseaslon  of 
bantrupt;  Mlcbawaka  Mfg.  Go.  t.  Powell,  08  Mo.  App.  538,  72 
S.  W.  T2&,  holding  property  of  bankrupt  la  poseeBslon  of  trnstee  or 
receiver  is  in  custodla  legla  aud  cannot  be  replevied  In  State  court: 
Weeks  T.  Fowler.  Tl  N.  H.  221,  61  Atl.  624,  holding  trustee's  pos- 
session of  bankrupt's  goods  prevents  taking  under  replevin  from 
State  court;  Tmda  v.  Osfcood,  71  N.  H.  IBS,  Dl  Atl.  633,  holdlnx 
State  courts  have  concurrent  Jurisdiction  of  suit  In  trover  to  re- 
cover for  Koods  of  plaintiff  sold  by  trustee  aa  property  of  bankrupt. 

Action  cannot  be  commenced  in  State  court  to  replevy  property 
In  referee's  handa,  p.  547, 

Approved  in  Crosby  v.  Bpear,  98  Me.  543,  544,  649,  57  Atl.  882.  883, 
holding  action  of  replevin  cannot  be  commenced  and  maintained  In 
State  court  after  property  held  by  bankruptcy  at  time  of  adjudi- 
cation has  come  Into  referee's  hands;  Texas  Brewing  Co.  v.  Mallette, 
28  Tei.  Civ.  466,  67  8.  W.  443,  holding  mortgagee  cannot  maintain 
suit  in  State  court  to  establish  bla  Hen  on  funds  In  cuatoflia  legls 
though  validity  of  mortgage  be  conceded. 

By  section  720  of  Revised  Statutes  wrtt  of  Injunction  shall  not  be 
granted  except  In  bankruptcy,  p.  547. 

Approved  In  Metcalf  v.  Barker,  187  TJ.  S.  176,  23  Sup.  Ct.  71, 
47  L.  127,  holding  Bankruptcy  Court  without  Jurisdiction  to  enjoin 
enforcement  of  Judgment  in  State  court  entered  before  bankruptcy 
setting  aside  certain  transfers. 

Appllcatlou  for  Injunction  to  stay  proceedings  shall  be  decided 
by  Judges,  p.  647, 

Approved  in  In  re  Hornsteln,  122  Fed,  270,  holding  Bankruptcy 
Court  may  stay  nil  pending  proceedings  In  State  court  that  tend  to 
put  the  property  beyond  reach  of  trustee  when  appointed;  In  re 
Gutman.  114  Fed.  lOlO,  holding  Bankniptcy  Court  will  enjoin 
action  against  trustee  where  trustee's  taking  of  bankrupt's  prop- 
erty was  not  wrongful  and  action  will  embarrass  admlntstratlon 
of  estate. 

District  Court  has  Jurisdiction  by  summary  proceedings  to  compel 
return  of  property  taken  from  court's  custody,  p.  648. 

Approved  hi  Mueller  v.  Nugent,  184  U.  S,  13,  16,  46  L.  411,  412, 
22  Sup,  Ct,  274.  2T5,  holding  Bankruptcy  Court  has  JurlsdicUon  to 
compel  surrender  to  trustee  of  property  held  by  third  person  as 
dgent  of  bankrupt,  asserting  no  adverse  claim;  In  re  Union  Trust 
Co.,  122  Fed.  940.  holding  Bankruptcy  Court  has  Jurisdiction  to 
order  sale  of  mortgaged  property  of  bankrupt  free  from  liens  under 
dectlou  2,  bankruptcy  act  1698;  In  re  Kellogg,  121  Fed.  338,  holding 
Bankruptcy  Court  has  Jurisdiction  to  determine  In  summary  pro- 
ceedings   validity    of    mortgage   on    property    In    trustee's    hands. 
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sfflrmlng  113  Fed.  125;  Enott  w.  Patnam,  107  Fed.  909,  holding  Fed- 
eral court  determines  for  itself  whether  debt  Is  one  from  which 
the  bankmpt  will  not  be  released  by  bankniptcy  act  189S,  |  17; 
In  re  Whltener,  105  Fed.  185,  holding  District  Conrt  has  power  to 
enjoin  proceedings  under  sequestration  Issued  b;  State  court  and  to 
compel  return  of  property  prerlously  In  trustee's  hands;  Wayne 
Knitting  Mills  v.  Nugent,  101  Fed.  535,  holding  referee  has  Jnris- 
dtctlon  under  bankruptcy  act  1898.  |  2,  to  order  surrender  In  sum- 
mary manner  of  bankrupt's  property,  assigned  to  son  as  agent 

Distinguished  in  Burleigh  r.  Foreman,  125  Fed.  220,  holding  ap- 
peal lies  to  Circuit  Court  of  Appeals  from  decision  of  Bankruptcy 
Court  on  distinct  Issue  arising  between  parties  Intervening;  In  re 
Wells,  114  Fed.  224,  holding  Bankruptcy  Court  acquires  no  Jtuia- 
diction  over  property  taken  on  writ  of  repleTln  from  State  court 
before  Bankruptcy  Court  acted;  Carling  v.  Seymour  Iiomtter  Co-, 
113  Fed.  490,  holding  possession  of  mortgaged  property  by  receiver 
appointed  by  State  court  will  not  be  disturbed  by  District  Conrt: 
In  re  Ward,  104  Fed.  &8S,  holding  bankruptcy  act  1898  does  not' 
vest  Bankruptcy  Court  with  Jurisdiction  to  take  property  held  by 
third  person,  without  latter's  consent    " 

MlBCellaocouB.  Cited  In  White  v.  Schloerb,  101  Fed.  1006.  certify- 
ing qnestlong  of  principal  case. 

178   U.    8.   51S-e00,   14    L.    1187,    TAVLOR.    ETC.   t.    BECKHAM 
(No.  1). 

Supreme  Court  has  no  Jurisdiction  on  error  over  State  dectloD 
decision  overruling  defense  based  on  Constitution,  p.  557. 

Approved  in  Taylor  v.  Beckham  (No.  2),  ITS  n.  S.  910.  44  U  1213, 
20  Su[>.  Ct  904,  reaffirming  rule.    See  91  Am.  St  Rep.  378.  note. 

Nature  of  public  officer's  relation  to  public  Is  Inconsistent  with 
property  right,  p.  577. 

Approved  In  Hartlgan  v.  Board  of  Regents,  49  W.  Va.  Si.  38  S. 
E.  T03,  holding  professor  in  West  Virginia  University  is  not  a  public 
officer  and  courts  will  not  review  removal  by  board  of  regents; 
dissenting  opinion  in  Powers  t.  Commonwealth,  110  Ky.  435,  61 
S.  W.  T4S,  majority  holding  where  two  officers  dslm  to  be  such 
de  Jure,  he  who  ie  so  in  fact  Is  officer  de  facto;  dissenting  opinion  In 
Taylor  v.  Vsnn.  127  N.  C.  249,  250,  251,  253,  254,  37  S.  B.  265,  2G6. 
majority  holding  plaintiff  entitled  to  office  of  member  of  board  of 
education  has  lawful  cause  of  action  therefor;  dissenting  opinion 
in  White  V.  Ayer,  126  N.  C.  611,  86  8.  E.  145,  majority  awarding 
mandamus  to  compel  auditor  to  Issue  warrant  for  oyster  Inspector's 
salary,  though  State  law  had  created  new  office  and  repealed  act 
creating  old. 

Distinguished  In  Taylor  v.  Vann,  127  M.  0.  216,  37  S.  B.  264, 
holding  plaintiff  entitled  to  an  office  on  board  of  education  lias  a 
lawful  cause  of  action  therefor;  dissenting  opinion  In  Hartlgan  v. 
Board  of  RegenU,  49  W.  Va.  50,  38  S.  E.  716,'majorlty  holding  pro- 
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lessor  tn  West  Virginia  UnlTerslty  not  a  pnbUe  offlc«r  and  not 
entitled  to  prohibition  to  prevent  removal  br  regents. 

Tbe  whole  subject  of  elections  Is  regulated  by  Constitutions  and 
Statutes  passed  thereunder,  p.  D77. 

Approved  in  Monis  t.  Board  of  Ganvaseers,  49  W.  Va.  2Ki,  88 
8.  E.  501,  holding  onder  W.  Va.  Code  1889,  I  S4.  voter  must  use 
only  one  ballot  on  tbe  ballot  sheet,  use  of  more  tban  one  rltlatei 
tbe  vote. 

178  U.  S.  614,  44  L.  1216,  LAKE  STREET  ELEVATED  R.  R.  CO. 
T.  FARMERS'  L.  &  T.   CO. 

Petition  Cor  writ  of  certiorari  dented,  p.  614. 

Cited  tn  Farmers'  Loan,  etc.,  Trust  Co.  v.  Lalce  St  Blev.  B.  B. 
Co.,  122  Fed.  919,  redtlng  history  of  litigation. 
1(8  U.  S.  617,  44  L.  1223,  SUPREME  COURT  BULB  81. 

Form  of  printed  records  and  briefs  stated,  p.  617. 

Cited  in  Wisconsin,  M.  ft  P.  R.  R.  Co.  v.  Jacobson,  179  V.  9. 
294,  45  L.  198,  21  Sap.  Ct  117,  holding  rule  81  Tlolated  by  printing 
on  glazed  papw  Id  small  type. 
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179  U.   8.   1-19,   4S   L.  49,   WASHBnHN   &   MOEW   MFG.   CO.  T. 
RELIANCE  MARINE  INS.  CO. 

Rider  Id  margin  merely  qualified  memorandum  by  allowing  re- 
covery for  actual  total  loaa  la  part,  p.  8. 

Approved  In  Ctalcago  Ins.  Co.  v.  Graham,  etc.,  Co.,  108  Fed.  279, 
holding  effect  of  rider  on  marine  policy  "  warranted  tree  from 
particular  average  under  6  per  cent."  was  merely  to  change  lia- 
bility as  to  losG,  not  rules  govemtng  contract. 

Federal  courts  exercise  own  Judgment  In  passing  on  policy 
governed  by  general  lavv,  p.  15. 

Approved  In  Devltt  v.  Providence,  etc.,  Ina.  Co.,  173  N.  Y.  22,  65 
N.  E.  TT8,  holding  insurer  liable  for  loss  of  wbole  of  artlclea 
Insured  under  policy  for  estimating  loss  by  caab  value  at  place 
of  loss  and  providing  against  abandonment. 

DistlnguUbed  in  In  re  Swift,  105  Fed.  'W5,  bolding  contract  witb 
broker  who  has  bought  stock  on  a  margin  governed  by  State  law. 

Plaintiff  cannot  recover  (or  constructive  total  loas  where  no  right 
to  abandon,  p.  18. 

Approved  In  Soelberg  v.  Western  Aesur.  Co.,  119  Fed.  36,  hold- 
ing under  sue  and  labor  clause  of  marine  policy  action  at  Insur^B 
agent  In  making  repairs  and  removing  vessel  to  Another  port  con- 
stitutes no  acceptance  of  abandonment  after  express  refusal  by 
Insurer. 
179  U.  8.  19-11,  45  L.  60,  SAXLBHNER  v.  KISNBB,  ETC..  CO. 

Name  '"  Huayadi "  was  proper  subject  for  trademark,  p.  30. 

See  85  Am.  St.  Rep.  112,  note. 

Abandonment  ot  tradename  requires  an  actual  Intent  to  abandon, 
p.  31. 

Approved  In  Manhattan  Life  Ins.  Co.  v.  Wright,  126  Fed.  89, 
holding  test  of  abandonment  of  Insurance  policy  Is  existence  or 
nonexistence  of  Intent  to  abandon;  Singer  Mfg.  Oo.  v.  Hippie.  106 
Fed.  153,  holding  use  of  name  "  Singer "  on  dissimilar  macblnes 
to  deceive  purchasers  may  be  enjoined;  Actlengesellschaft,  etc.  v. 
Amberg,  109  Fed.  152.  holding  mere  fact  of  user  by  others  does 
not  establish  abandonment  of  exclusive  use  of  dlstlnctlTe  style 
ot  dressing  for  goods. 

[1152] 
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CoDtract  of  sale  did  not  make  ApolUnarls  compaity  agent  of 
Sttxlebner,  p.  83. 

Approved  In  Amertcsn  Ptmb  Assd.  t.  Dally  Story  E^b.  Co..  120 
Fed.  768,  bolding  sale  of  exclnslve  right  to  publish  copyrighted 
Btory  wlthtn  limited  trarftory  confers  no  agency  to  waive  copyrlgbt 

Twenty  years'  Inaction  loses  plaintiff  right  to  resuscitate  original 
title,  p.  37. 

Approved  In  French  Republic  v,  Saratoga  Vichy  Co.,  191  U.  S. 
437.  24  Sup.  CL  147,  holding  defense  of  laches  applies  where  term 
"  Vichy "  used  to  designate  entirely  dissimilar  water,  efFerTesclng 
Instead  of  still. 

Distinguished  in  Thackeray  t.  Saziehner,  125  Fed.  ail,  912.  hold- 
ing use  of  name  "  Hmiyadi "  lor  bitter  waters  manufactured  from 
secret  formula  Is  Infringement  and  plalntiS  not  estopped  where 
protesting  from  first  nsa 

In  cases  of  actoal  fraud  laches  to  defeat  recovery  must  amount 
to  assent,  p.  39. 

'  Approved  in  Blssell  Chilled  Plow  Works  t.  T.  M.  Bissell  Flow  Co., 
121  Fed.  375,  holding  laches  for  six  years  to  Institute  suit  for  uu' 
fair  competition  will  not  defeat  right  to  Injunction  where  right  la 
clear;  Alger  v.  Keith,  lOS  Fed.  120,  holding  laches  in  asserting  right 
to  rescind  contract  for  coal  lands  uo  bar  where  right  asserted  as 
soon  as  deception  known. 

Distinguished  In  French  Republic  v.  Saratoga  Vichy  Co.,  191 
n.  S.  430.  'H  Sop.  Ct.  14S,  holding  equity  will  not  eujcdn  uss  of 
name  "  VIcby  "  to  designate  mineral  waters  wbere  by  long  nse  the 
term  has  become  generic. 

Use  of  additional  label  which  Is  mere  importer's  private  mark 
no  defense  to  infringement  of  label  and  bottle,  p.  41. 

Approved  In  Enoch  Morgan's  Sons  Co.  t.  Whlttler-Cobum  Co., 
118  Fed.  681,  holding  name  "  Sappho,"  when  wrapped  In  packages 
of  same  size  and  similarly  labeled  as  sapollo,  constitutes  infringe- 
ment; SterUng  Remedy  Co.  v.  Spermine  Medical  Co.,  112  Fed  1003, 
holding  defendant  enjoined  from  imitating  name  and  form  and 
color  of  medicinal  tablets  mannfactured  by  plaintiffs;  Sliaver  T. 
Heller,  etc.,  Co.,  108  Fed.  S32,  enjoining  use  of  term  "American  "  la 
connection  with  ball  or  wash  blue  confusing  same  with  well-known 
article  of  that  name.     See  85  Am.  St  Rep.  00,  note. 

Distinguished  in  Gannett  v.  Ruppert,  110  Fed.  223,  224,  boldiug 
publisher  of  country  magazine  "  Comfort "  not  entitled  to  enjt^ 
use  of  name  "Borne  Comfort"  for  paper  devoted  to  hygiene  of 
Infants. 

Vol.  ni  — 73 
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IW  U.  S.  42,  43,  46  L.  77,  SAXLEHNEE  t.  SIEGEL-COOPBR  CO. 

Tbat  Infringing  company  acted  Innocently  Aoea  not  exonerate 
It  from  charge,  p.  43. 

Approved  In  Beebe  v.  Tolerton,  etc.,  Co.,  117  Iowa,  595,  91  N.  W. 
906,  holfilng  dctendanL  liable  for  selling  clgara  with  counterfeit  labd 
where  It  innocently  failed  to  Inatruct  sblpping  clerk. 

Infringer  acting  in  good  faith  not  liable  for  gains  and  proflta, 
p.  43. 

Approved  In  Bradford  t.  Belknap  Motor  Co.,  100  Fed.  W,  Iialdr 
tng  equity  will  not  award  nominal  damages. 
1T»  U.  S.  43-45.     Not  cited. 
179  O.  8.  46-54,  45  L.  79,  LOOKER  t.  MATNAEU. 

Statute  secarlng  rigbt  of  cumulative  voting  for  corporate  dlrecton 
Is  constitutional,  p.  54. 

Approved  In  C.  H.  Venner  Co.  v.  United  States  Steel  Corp.,  116 
Fed.  1013,  upholding  amendatory  act  enabling  corporations  to 
inc-rense  bond  Issue  paaaed  under  [M>wer  reserved  ia  incorporation 
Btatute;  Gregg  v.  Oranby  Min.,  etc,  Co.,  164  Mo.  S27,  65  S.  W.  314, 
upholding  Const  1S75,  art  12,  i  6,  allowing  cumulative  voting  for 
corporate  airectors. 

DistlngalBhed  In  Bcrger  v.  United  States  Steel  Corp.,  63  N.  1. 
Eq.  52'.,  53  Atl.  22,  holding  unconstitutional  act  March  28,  1902, 
authorizing  certain  corporations  to  issue  bonds  to  retire  prtferred 
stock. 

179  U.  S.  55-57.    Not  cited. 
17a  V.  S.  58-67,  45  L.  84,  WILEY  v.  SINKLlfiR. 

Right  to  vote  for  member  of  national  Congress  Is  based  on  na- 
tional Couatltntlon  and  laws,  pp.  64,  63. 

Approved  In  SwaETord  v.  Templeton,  185  U.  S.  491.  46  L.  1001,  22 
Sup.  Ct.  784,  holding  action  against  State  election  officers  for  pre- 
venting plaintiff  from  voting  for  national  representative  Involves 
Federal  <]uestlon:  Yazoo,  etc.,  R.  R.  v.  West.  78  Miss.  811,  29  So. 
476,  holding  where  sheriff  failed  to  sell  property  assessed  for  taxes 
within  time  limit  be  eannot  do  so  after  subsequent  snit  to  deter- 
mine validity  of  exemption. 

Amount  of  damages  suffered  by  deprivation  of  right  to  vote  is  for 
jury  to  estimate,  p.  65. 

Approved  in  dissenting  opinion  in  Giles  v.  Harris,  180  D.  S. 
401,  402,  408,  23  Sup.  Ct  614,  648,  47  L.  914,  016,  majority  holding 
iihsence  of  averment  in  bill  In  Circuit  Court  showing  Jurisdictional 
nuionnt  In  dispute  not  available  on  appeal  where  omission  not  ob- 
jected to  below. 

DIstlngulEtied  In  Giles  v.  Harris,  189  U.  8.  485,  23  Sup.  Ct  641, 
47  L.  911,  holding  altsence  of  averment  in  bill  In  Ch^olt  Court 
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showing  JurlBdicttonal  amount  In  dtepate  not  available  on  appeal 
wbere  no  objection  made  to  omission  of  aocli  allegatlona:  Mason 
V.  Mlssonrl,  179  U.  S.  833.  46  L.  216.  21  Sap.  C3t.  127,  holding  Mo. 
regls^ation  law  May  31,  1895,  upheld  bj  State  Supreme  Court  does 
not  deny  voters  of  single  city  over  800,000  of  protection  of  laws 
though  appUcabte  to  them  only. 

Complaint  for  nnlawfullj  rejecting  vote  must  state  that  plafntlir 
was  registered  as  qualified  voter,  p.  66. 

Distinguished  In  Winkler  v.  Chicago,  etc.,  B.  E,  Co.,  108  Fed.  310. 
holding  declaration  showing  that  plalntitt  was  deprived  of  right  to 
vote  because  of  failure  to  comply  with  valid  State  law  raises  no 
Federal  question. 

179  D.  S.  88.    Not  Cited. 

179  D.  S.  60-77,  45  U  90.  KNOTT  v.  BOTANY  MILLS. 

Courts  In  Bogland  permit  exemption  from  liability  by  contract 
stipulation,  p.  71. 

See  88  Am.  St  Eep.  101,  note. 

Before  Barter  act  1893  and  by  It  afterward  carrier's  stipulation 
tor  exemption  Is  Told,  pp.  71,  72. 

Approved  in  The  Kensington.  183  U.  S.  268,  269,  271.  46  L.  193, 
104.  22  Sup.  Ct  102,  104, 105,  holding  courts  Of  United  States  will  not 
I'uforce  contract  executed  abroad  limiting  steamship  company's 
liability  for  baggage  to  250  francs;  The  Manltou,  116  Fed.  62,  hold- 
ing unenforceable  In  this  country  exemptions  In  bill  of  lading 
ugnlDSt  IbibiUty  for  damage  by  steam;  The  New  England,  110  Fed. 
417.  holding  Ineffectual  to  validate  ticket  Issued  by  English  com- 
pany to  American  passenger  exempting  former  from  liability  stipu- 
lation thst  English  law  should  govern.    See  SS  Am.  St  Bep.  97, 

Owner  of  vessel  must  by  Harter  act  1893  use  due  diligence  to 
make  vessel  seaworthy,  p.  73. 

Approved  Id  I^azarus  v.  Barber,  124  Fed.  1008,  holding  charterer 
of  rcssel  liable  for  damage  to  goat  skins  caused  by  leakage  of  brine 
from  citron  casks  negligently  atowed  near  skins;  Insurance  Co.  of 
North  America  v.  North  German  Lloyd  Co.,  106  Fed.  976.  holding 
where  lighter  used  to  convey  goods  to  vessel  capsized  In  still  water 
unseaworthiness  Is  preanmed. 

Damage  to  wool  from  drainage  from  damp  sugar  held  due  to 
negligence  in  stowage  or  loading,  p.  73. 

Approved  in  The  Germanic.  124  Fed.  3,  5,  affirming  107  Fed.  209, 
holding  damage  to  cargo  by  sinking  of  ship  due  to  topheavlness 
from  Ice  when  cargo  was  being  removed  within  first  section  of 
Harter  act;  The  Hudson,  122  Fed.  98,  holding  ship  not  exempted 
from  liability  (or  damage  to  cargo  from  odor  of  hides  placed  In 
hold  tbougb  storm  required  closing  of  ventllatora;  The  Seaboard, 
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119  Fed.  377,  boldlng  loss  of  cargo  from  overlaadlng  lighter  can- 
not be  tbe  subject  of  exempUon  b;  stipulation;  The  Ulsslsslppl,  113 
Fed.  987,  boldlng  ship  liable  for  damage  to  cargo  of  skins  caused 
by  leakage  of  glycerine  negligently  stowed  on  deck  above  skins: 
Tbe  Falmas,  IDS  Fed.  89,  holding  proTlslon  of  Earter  act  exempt- 
ing Tcsael  from  faults  of  usTlgatlou  does  not  apply  to  proper  stow- 
age of  cargo. 

Distinguished  fn  diBsentIng  opinion  In  Tbe  Germanic,  124  Fed.  10, 
majority  holding  damage  to  cargo  by  sinking  of  ship  due  to  top- 
taeOTlness  from  Ice  when  cargo  was  being  removed  within  first  sec- 
tion of  Barter  act 

179  U.  8.  77-86,  45  L.  90.  HUBBELL  y.  DNITBD  STATB8. 

Miscellaneous.    Cited  In  Interoatlonal  Postal  Supply  Ool  t.  Bmce, 
114  Fed.  613,  to  point  that  Supreme  Court  has  disposed  on  merits 
of  appeals  from  Court  of  Claims. 
179  U.  S.  87-89.     Not  cited. 

179  V.  S.  89-95,  45  L.  102,  AMEEICAN  BDOAR  REFINING  CO. 
V.  LOUISIANA. 

Tax  regulations  proceeding  wltbln  reasonable  limits  are  within 
discretion  of  State  legislature,  p.  94. 

Approved  In  KIdd  t.  Alal>ama,  188  U.  S.  732,  733,  23  Sup.  Ct.  402. 
47  L.  672.  673,  upholding  Ala.  Code  1896,  |  3911,  exempting  from 
taxation  stock  In  domestl(^  railroads  and  In  others  listlDg  sub- 
stantlallf  all  their  property  for  taxation;  Billings  v.  Illinois,  ISS 
U.  8.  102,  23  Sop.  Ct  274,  47  L.  403,  upholding  III.  InheHtance  tax 
law  taxing  certain  life  estatea  when  remainder  is  to  lineal  descend- 
ants and  not  when  to  collateral  heirs  or  strangers;  Copper  Go.  v. 
Scberr,  CO  W.  Va.  651,  40  S.  E.  622,  upholding  Acts  1901.  chap.  35. 
If  86,  87,  Imposing  heavier  license  tax  on  "  nonresident  corpora- 
tions "  than  OD  those  having  chief  place  of  business  within  State. 

Distinguished  in  Standard  Oil  Co.  v.  SparUnburg,  66  8.  C.  43.  44 
S.  E.  379.  holding  nnconatitutlonal  city  ordinance  Imposing  {290 
license  upon  oil  dealers,  exempting  those  handling  oils  on  which 
the  license  had  been  psld. 

Discrimination  made  by  Louisiana  Gonstltntion  In  favor  of  plant- 
er refluing  own  product  Is  constitatlonal.  pp.  94,  95. 

Approved  in  Williams  v.  Fears,  179  U.  S.  276,  45  L.  189.  21  Sup. 
Ct  130.  upholding  Ga.  Laws  1898,  p.  21,  Imposing  llcease  tax  od 
emigrant  agents;  dissenting  opinion  in  Connolly  v.  Union  Sewer 
Pipe  Co..  184  V.  3.  067,  568,  46  L.  693,  22  Sup.  Ct  442.  443.  mojoritj 
holding  unconstitutional  111.  trust  act  1893.  for  exempting  therefrom 
agricultural  products  and  live  stock  In  hands  of  producer  or  ralstf. 

Distinguished  Id  Connolly  v.  Union  Sewer  Pipe  Co.,  1^  U.  S. 
561.  46  L.  690,  22  Sup.  Ct  440.  holding  unconstitutional  IlL  tmst 
act  1893,  exempting  therefrom  agricultural  products  and  Uv«  stock 
In  hands  of  producer  or  raiser. 
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179  U.  8.  96-99.    Not  cited. 

179  U.  8.  100-116,  45  L.  106,  GROSSllAN  v.  BUBBILL. 

Cesser  clause  of  charter  party  not  cosstrned  to  give  np  rigbta 
stipulated  lor,  p.  107. 

'  Approved  In  Bnrrlll  t.  CrosBman,  111  Fed.  193,  194,  denTlng  leave 
to  amend  defense  based  on  cesser  clause  where  sucb  defense  as 
worded  had  been  declared  Insufflelent  tn  District  Court,  appellate 
and  Snpteme  Coorts. 

Crowded  state  of  docks  Is  no  excuse  for  vessel's  failure  to  unload 
In  time.  p.  112. 

Approved  In  The  Prudence,  124  Fed.  969,  holding  charterer  liable 
for  delay  In  nnlosdiag  caused  by  crowding  of  docks  by  fwelgn 
vessels  though  charter  party  exempted  for  delays  from  strikes  and 
unavoidable  causes. 

Vis  major  pleaded  was  unusual  and  extraordinary  Intermptlon 
wblch  could  not  have  been  anticipated,  p.  113. 

Approved  In  BurrlU  v.  Crossman,  124  Fed.  840,  holding  evidence 
did  not  sustain  allegation  that  firing  between  veeeels  and  forts  pre- 
vented unloading  of  vessel  libeled. 
179  U.  8.  116-126,  46  L.  113,  8IGAPtIS  v.  PORTBE. 

The  loss  sustained  and  not  the  profits  which  might  have  been  . 
made  coDetitatee  measure  of  damages,  p.  123. 

Approved  in  Trencbard  t.  Kell,  127  Fed.  602,  boldlng  wbae 
vendor  and  agent  misrepresented  boundaries  of  property  under 
tlml>er  options  purchaser  msy  set  off  against  purchase  notes  dif- 
ference between  actual  and  represented  valne;  Simon  v.  Goodyear 
Metallic  Rubber  Shoe  Co.,  105  Fed.  S79,  holding  If  contract  is 
executed  without  knowledge  of  fraud  damage  la  confined  to  loss 
suffered  by  executiug  contract 
179  D.  8.  126.  127,  45  L.  118,  IN  BE  VIDAL. 

Supreme  Court  Is  not  empowered  to  review  proceedings  of  mili- 
tary tribunals  by  certiorari,  p.  127. 

Distinguished   in  Ex  parte  Joins.  191  D.   8.  102,  24  Sup.  Ct  28, 
refusing  prohibition  against  Choctaw  and  Chickasaw  cltlzeusblp 
court  where  court  had  rendered  Its  decision  on  question  of  cltlseu- 
eblp  and  certified  same  to  commission. 
179  U.  8.  127-130,  45  L.  119,  CHAPIN  v.  FTB. 

Where  one  Federal  question  raised  in  State  court  such  another 
question  not  raised  below  cannot  be  urged  here,  p.  129, 

Approved  In  Herold  v.  Frank,  181  U.  S.  tSB9.  24  Sup.  Ct.  844. 
reaffirming  rule;  New  York,  etc.,  B.  R,  Co.  v.  New  York,  186  D,  S. 
273,  4(t  L.  1160,  22  Sup.  Ct.  917,  holding  writ  of  error  most  be  dis- 
missed where  no  question  under  Federal  Constitution  shown,  case 
going  on  provision  of  New  York  charter;  SWte  of  Wisconsin  T. 


izcubyCoOgIc 


179  U.  8.  131-141         Notes  OQ  U.  S.  Eeporto.  115S 

Commtoelonera  ot  Pnbllc  Lands,  183  U.  S.  693,  4S  L.  S93,  22  Sup. 
Ct.  934,  dlBmlsBtDg  lor  want  of  JurlBdlctlon;  ArkssBaa  v.  SchllMlioIx, 
ITO  n.  S.  601,  4S  L.  337,  21  Sup.  Ct.  231,  holding  constitutional  anes- 
don  not  presented  by  record  does  not  sbow  tbat  court  below  passed 
opon  same. 

179   U.   S.  131-141,  45  L.  121.  0HE8APBAKK,   ETC.,  ET.  CO.  v. 
DIXON. 

Where  petition  lor  removal  does  not  allege  frand  or  facta  staowlU); 
same  qucBtion  not  open,  p.  135. 

Approved  in  Boatner  t.  American  Exp.  Co..  122  Fed.  718,  holdlnE 
Joinder  of  restdrait  a^nta  of  nonresident  exprees  company  Is  suit 
on  contract  for  Iobb  of  package  without  showing  partiierahlp  pre- 
sumed fraudulent  to  defeat  removal;  Swann  t.  Mutual  Reserre,  etc.. 
Life  Assn.,  116  Fed.  233,  234,  holding  Bult  on  Insurance  policy  not 
remoTBble  on  allegation  In  petition  that  plaintiff  aned  to  recover 
tl,900  for  premiums  paid  instead  of  full  amount  In  order  to  defeat 
removal. 

Cause  of  action  created  by  statute  for  wrongful  death  is  Inde- 
pendent of  any  rlgbt  deceased  might  have  had,  p.  13S. 

Approved  in  Nortbern  Pac.  By.  Co.  v.  Adams,  llli  Fed.  329,  hold- 
ing right  of  action  given  heirs  or  representatives  of  decedent  killed 
by  wrongful  act  by  Washington  statute  is  independent  of  decedent's 
right  of  action. 

Liability  of  master  for  uegllgence  of  servant  rests  on  policy  of 
law,  p.  136. 

Approved  In  .Helms  v.  Missouri  Pac.  By.  Co.,  120  Fed,  392,  hold- 
ing Beparable  actitHi  against  railroad  and  employee  baaed  on  sole 
negligence  of  employee. 

The  cause  of  action  Is  whatever  plaintiff  declares  it  to  be  in  bis 
pleadings,  p.  138. 

Approved  In  Dougherty  v.  Yazoo,  etc„  M.  V.  B.  R.  Co.,  122  Fed, 
'M~,  208,  210,  211,  holding  complaint  alleging  that  defendant  rail- 
road company  and  defendant  palace-car  company  Jointly  operated 
car  in  which  plaintiff  was  Injured  Btates  joint  action. 

Distinguished  In  Carothera  r.  M'Klnley  Mln.,  etc.,  Smdting  Co., 
122  Fed.  307,  holding  resident  agent  of  nonresident  corporation  can- 
not be  made  party  defendant  to  prevent  removal  of  ejectment  suit 
simply  because  former  served  plaintiff  with  notice  to  vacate, 

Speed  In  running  of  train  If  constituting  negligence  la  that  or 
company,  p.  139. 

Approved  in  Northern  Pac.  By.  Go,  v.  Adams,  116  Fed.  829,  hold- 
ing question  whether  company  was  negligent  In  rmmlng  train  to 
make  up  lost  time  with  passengers  allowed  on  pla.tform  Is  for  Jury, 

Distlngulsbed  In  Helms  v.  Northern  Pac  By.  Co.,  120  Fed  390, 
391,  holding  Joint  action  cannot  be  maintained  against  railroad  asd 
employee  for  Injury  from  latter'a  sole  iiegllgeiic& 
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Wbere  declaratloD  shows  joint  liability  action  Is  not  separable 
Id  law,   pp.   13S,   140. 

Approved  In  Gableman  t.  Peoria,  etc.,  H.  H.  Co.,  179  D.  S.  337, 
4S  L.  222,  21  Bnp.  Gt.  172,  bolding  Federal  receWer  cannot  by  virtue 
or  appointment  alone  remove  all  salts  to  Federal  court;  Dougherty 
v.  Atchison,  etc,  By.,  12S  Fed.  240,  bolding  complaint  against  Tall- 
road  company  and  conductor  alleging  negligence  In  accepting  and 
not  removing  from  train  an  insane  person  states  action  for  Joint 
tort;  Fogarty  v.  Southern  Pac.  Co.,  123  Fed.  976,  bolding  complaint 
against  railroad  company  and  employees  with  Joint  negligence  In 
op«Btlng  car  states  Joint  cause  of  action;  Bryce  v.  Southern  Ry. 
Co.,  122  Fed.  711,  712,  holding  allegations  of  complaint  determine 
whether  cause  Is  removable  unless  defendant  proves  wrongful 
Joinder  of  defendants;  Union  Terminal  Ry.  Co.  v.  Chicago,  B.  &  Q. 
R.  R.  Co.,  119  Fed.  211,  holding  where  complaint  alleges  Joint  cause 
of  action  against  resident  and  nonresident  cause  Is  not  removable 
though  petition  denies  Interest  of  resident;  Person  v.  Illinois  Cent 
R.  B.  Co.,  118  Fed.  347,  holding  action  against  lessor  and  lessee  of 
railroad  for  employee's  death  caused  by  lessee's  negligence  In- 
volves no  separable  controversy;  Riser  v.  Southern  Ry.  Co.,  116  Fed. 
215,  216,  217,  bolding  action  against  railroad  and  conductor  for 
collision  due  "  to  the  Joint  and  concurrent  negligence  "  of  defend- 
ants states  Joint  cause  of  action;  Ward  v.  Franklin,  110  Fed.  795, 
holding  action  against  several  defendants  to  recover  for  aaaault 
and  false  imprisonment  committed  at  Instigation  of  one  through 
her  agent  is  on  Joint  liability;  McCabe  T.  Maysvllle,  etc..  E.  R.,  112 
Ky.  868,  66  S.  W.  1055.  holding  nonresident  defendant  cannot  re- 
move suit  when  properly  Joined  with  resident;  Winston  v.  Illinois 
Cent.  E.  R.,  Ill  Ky.  958,  65  S.  W.  14,  holding  nonresident  rail- 
road sued  Jointly  with  resident  engineer  and  fireman  for  latter's 
negligence  cannot  remove  suit;  Schumpert  v.  Southern  By.,  65  8.  C- 
338,  43  S.  B.  815,  holding  railroad  and  engineer  Jointly  liable  for 
latter's  negligence  In  causing  collision  in  which  plalntllT  was  in- 
jured. 

Distinguished  in  Shaffer  v.  Union  Brick  Co.,  12S  Fed.  99,  103.  hold- 
ing complaint  against  brick  company  as  master  and  employee  for 
latter's  negligence  etates  seiiarable  cause  of  action;  GustaCson  v. 
Chicago,  etc.,  Ry.,  128  Fed.  87,  88,  holding  complaint  charging  rail- 
road with  negligence  In  absence  of  proper  flag  and  speed  rules 
charges  no  Joint  negligence  on  engineer's  part;  Free  v.  Western 
Union  TeL  Co..  122  Fed.  311,  holding  unsupported  allegation  of 
unverified  complaint  that  resident  operators  of  nonresident  tele- 
graph were  Jointly  liable  for  delay  does  not  prevent  removal  where 
petition  verified  and  supported  by  affidavits;  Southern  By.  Co.  v. 
Edwards,  115  Ga.  1023,  42  S.  B.  375,  holding  where  complaint  stat- 
ing Joint  cause  of  action  also  states  Independent  cause  for  negli- 
gence Of  one  defendant  It  Is  thus  far  separable. 
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It  la  proper  f w  Federal  courts  to  follow  State  coorta  u  to  nature 
of  action,  p.  140. 

Approved  Id  Helms  y.  Nortbem  Pac.  Rf.  Co,  120  Fed.  89S,  fold- 
ing following  State  decisions  motion,  to  remand  will  be  denied 
whtte  DO  concurrent  negligence  of  company  Is  charged. 

170  U.  8.  ltt-190,  40  li.  126,  SCRANTON  V.  WHBELBB. 

Compenastlon  must  be  secured  to  the  owner  when  prlmte  prop- 
erty taken  for  public  use,  p.  193. 

Approved  In  United  Statea  v.  Lynah,  188  U.  S.  471,  23  Snp.  Ct. 
357,  47  L.  M9,  holding  destruction  of  rice  plentatiou  by  Federal 
Improvements  in  navigation  of  Savannah  river  la  a  taking  of  land 
within  Fifth  Amendment 

Dlstlngulahed  In  Snlllvan  Timber  Co.  v.  City  of  Mobile,  110  Fed. 
102,  holding  riparian  rights  are  governed  by  taws  of  several  States 
subject  to  rights  granted  by  Federal  Constltntlou. 

Agents  designated  to  perform  work  ordered  by  Congreaa  may 
proceed  In  all  proper  ways,  p.  166. 

Approved  In  Sllngerland  v.  International,  etc,  Co.,  IS9  N.  T.  08. 
61  N.  B.  096,  907,  holding  riparian  owner  on  Hudson  cannot  aae 
contractor  dredging  channel  under  Federal  authority. 

Landowner  has  no  such  right  of  property  In  aubmerged  lands 
under  pier  to  warrant  suit,  p-  165. 

Approved  In  Salllotte  v.  King  Bridge  Co.,  122  Fed.  382,  holding 
riparian  owner  holds  anblect  to  Injury  from  Improvements  In  navi- 
gation, deepening  of  channel  or  building  of  bridge;  Cobb  v.  Comrs- 
of  Lincoln  Park,  202  lU.  436,  438,  07  N.  B.  8,  0.  holding  riparian 
owner  abutting  on  Lake  Michigan  lias  no  right  to  build  wharf  with- 
out consent  of  park  com  ml  sa  toners;  Frost  v.  Railroad  Co.,  96  Me.  S7, 
51  AU.  809,  holding  building  of  trestle  over  tide  water  to  damagt! 
of  plalntlfTs  business  and  depreciation  of  value  of  property  gives 
no  action  ngainst  road;  dissenting  opinion  in  United  States  v. 
Lynah,  188  U.  S.  484,  23  Sup.  Ct.  302,  47  L.  [»4,  majority  holding 
destruction  of  rice  plantation  by  Federal  Improvementa  In  navlgatloD 
of  Savannah  river  la  taking  of  property  within  Fifth  Amendment. 
179  L'.  S.  191-196.    Not  cited. 

178  U.  S.  196-198,  45  L.  161.  LOWEY  v.  SILVER  CITT,  ETC,  MIN. 
CO. 

Writ  of  error  dismissed  where  ground  of  estoppel  aafflclent  to 
sustain  State  decision,  p.  198. 

Dlstlagulsbed  In  Tonopab,  etc.,  Min.  Co.  v.  Tonopata  Min.  Co.. 
125  Fed.  415,  holding  valid  Silver  Top  location  overlapping  pre- 
viously located  but  sabsequently  withdrawn  boundary  of  Valley 
View  claim. 


iizcObyCoOglr 


1161  Notes  <»  U.  S.  Bep<ata.  179  U.  &  lM-282 

179  n.  S.  19&-2ai.    Not  cited. 

179  U.  S.  201-206,  4B  L.  158,  LAS  AM1NA8  LAND  GBANT  CO.  T. 

UNITED  STATES. 

Oonrt  of  PriTatu  Land  Glalma  cannot  pass  upon  claim  when  pro- 
hibited from  exerclBlDg  Jurlsdlctloa,  p.  206. 

Approved  In  United  States  t;  Baca,  184  U.  8.  609,  48  L.  736,  22 
Sup.  Ct  MS,  holding  Court  of  Private  Land  Claims  la  prohibited  by 
act  1891  from  passing  on  merits  of  claim  under  Spanish  grant 

178  V.  S.  200-209,  4S  L.  IfiS,  BAQQB  v.  MABTIN. 

Circnit  Oonrt  liaa  Jurisdiction  of  sufts  against  recelrw  appointed 
bj  It,  p.  200. 

DistingnlBhed  Id  Bnpp  t.  Wheeling  &  L.  B.  R.  R.  Co.,  121  Fed. 
820.  holding  receiver  cannot  remove  salt  when  Jointly  sued  with 
railroad  of  same  cltlsenBhlp  as  plaintiff. 

Where  receiver  waives  right  to  trial  In  State  court  Federal  court 
wlU  reUin  Jurisdiction,  p.  209. 

Approved  In  Gableman  v.  Feorla,  etc.,  R.  R.  Co.,  179  U.  8.  342, 
45  L.  224,  21  Snp.  Ct.  175,  holding  appointment  by  Federal  court 
Id  exercise  of  equity  powers  does  not  enable  receiver  to  remove  all 
suits  to  Federsl  conrt;  Philadelphia,  etc.,  Boston  Face  Brick  Co.  v. 
Warford,  123  Fed.  S43,  S44,  holding  entry  of  general  appearance  la 
Federal  court,  and  year's  delay  Ijefore  seeking  to  remand,  is  waiver 
'ot  receiver's  right  to  object  to  noorcBldence  In  district. 

MiscellaneouB.  Bsgg  v.  Martin,  106  Fed.  985.  Certifying  quss- 
tlon  of  principal  case. 

179  U.  S.  210-220.    Not  cited. 

179  U.  S.  220-222,  45  L.  IflO.  BALDWIN  T.  MARYLAND. 

Judgment  establishing  tax  liability  of  ward's  estate  Is  res  adjudl- 
catn  In  subsequent  suit,  p.  222. 

Approved  la  Kansas  City,  etc.  Park  v.  Kansas,  174  Mo.  442,  74 
S.  W.  084,  holding  Judgment  exempting  leasehold  of  corporatlou 
from  State  and  couaty  taxes  is  res  adjudicata  for  taxes  for  subse- 
ciuent  years. 
179  U.  S.  223-262,  45  L.  162,  STEARNS  V.  MINNESOTA. 

Reserved  right  to  alter  or  amend  does  not  confer  arbitrary  power, 
p.  260. 

Approved  In  Dulnth  &:  Iron  Range  R.  R.  Co.  v.  8t.  Louts  Co.,  179 
U.  S.  303,  304,  305.  45  L.  202,  203,  21  Sup.  Ct  124,  125,  holding 
State  cannot  under  preserved  power  to  alter  or  repeal  statute  ex- 
empting railroad  from  taxation  preserve  obligation  of  railroad  and 
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1T9  U.  S.  262-270,  45  L,  181.  MUTUAL  LIFE  INS.  CO.  OF  NEW 
YORK  T.  COHEN. 

Contract  executed  elsewhere  may  by  Its  terms  Incorporate  New- 
York  taw.  p.  267. 

Approved  Id  dissenting  opinion  In  Eeene  Five-Cent  Sav.  Bank  v. 
Reld.  123  Fed.  228,  majority  holding  provision  In  note  that  same 
Is  governed  by  Kansas  laws  means  general  laws  as  to  negotiable 
Instruments,  not  local  decisions  as  to  mortgage  secnrlng  same. 

Ordinary  construction  of  lanfcuage  used  In  st&tute  makes  it  appli- 
cable to  business  done  within  the  State,  p.  289. 

Approved  in  Johnson  v.  Mutual  Life  Ins.  Co.,  ISO  Mass.  409,  62 
N.  B.  734,  735,  boldlng  Massachusetts  statute  requiring  attachtueDt 
to  policy  of  application  Inapplicable  to  contract  between  foreign 
company  and  person  domiciled  within  Btate,  though  purporting  to 
govern. 

New  York  statute  does  not  control  policy  issued  In  other  State, 
p.  270. 

Approved  in  Mutual  Life  Ins.  Co.  of  New  Tork  v.  Dingley,  181 
U.  S.  69S.  4S  L.  763,  22  Sup.  Ct.  937,  reaffirming  rule;  HIU  v.  Mutual 
Life  Ins.  Co.  of  New  York,  113  Fed.  47,  holding  decision  of  Circuit 
Court  of  Appeals,  except  as  to  point  of  reversal  by  Supreme  Court, 
constitutes  the  law  of  the  case;  Mutual  Life  Ins.  Co.  v.  Hathaway. 
106  Fed.  817,  holding  policy  delivered  In  Washington  by  New  York 
company  not  subject  to  New  Yorli  law  requiring  notice  before  for- 
feiture for  default  in  premiums;  Millard  v.  Brayton.  1T7  Mass.  537. 
69  N.  E.  436.  holding  policy  Issued  by  New  York  company,  delivered 
and  accepted  in  MasBacbuBetts  on  payment  of  premiums  there.  Is 
governed  by  Massachusetta  law. 

DlstlngulBhed  in  Mutual  Life  Ins.  Co.  v.  HUl,  118  Fed.  711.  712, 
holding  policy  of  New  York  company  Issued  to  insured  in  Washing- 
ton on  application  declaring  that  contract  when  made  to  be  con- 
sidered as  made  in  New  York  governed  by  New  York  law. 

Miscellaneous.     MacMahon  v.   United  States  Life  Ins.  Co.,   128 
Fed.  392,  holding  New  York  Insurance  company  accepting  draft 
drawn  by  Mexican  bank  In  payment  of  premiums    cannot  cancel 
policy  because  drawer  bank  failed  before  collection. 
179  U.  8.  270-278.  45  L.  186,  WILLIAMS  v.  FEAHS. 

Klght  to  pursue  any  lawful  calling  Is  protected  by  Constitution, 
p.  274. 

Approved  In  State  y.  Associated  Press,  159  Ho.  45C  (see  60  S.  W. 
104),  holding  right  to  contract  or  pursue  any  lawful  calling  sncb  as 
newsgathering  Is  within  constitutional  protection. 

Tax  on  "  immigrant  agents  "  is  constitutional,  p.  278. 

Approved  In  Atkin  v.  Kansas.  191  D.  S.  220,  24  Sup.  Ct.  126.  up- 
holding Kan.  Gen.  Stat.  1901,  f|  3827.  3829,  making  U  criminal  for 
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contnctor  on  public  work  to  permit  laborers  to  work  over  eight 
boors  per  day:  Cent.  Rj.  Co.  t.  Mnrpby,  116  Ga.  870,  43  S.  E.  2G3. 
apboldinff  Civ.  Code,  ||  2317,  2318,  reqalring  Initial  carrier  or  any 
connecting  carrier  on  application  to  trace  Injur;  or  loas  of  goods 
or  be  liable  for  Talne;  State  t.  Hunt,  129  N.  C.  687,  688.  6S9,  40 
S.  E.  216,  217,  upholding  Laws  1901,  chap.  9.  Imposing  tax  on  per- 
sons engaged  in  procuring  laborers  to  accept  employment  In  another 
State;  State  t.  Napier,  63  S.  0.  ea  41  S.  E.  18,  upholding  emigrant 
agent  act  requiring  license  tor  carrying  on  business  of  emigrant 
agent;  dissenting  opinion  in  Lottery  Case,  188  U.  S..  3S8,  23  Sup. 
Gt  332,  47  L.  606,  majority  holding  carriage  by  Interstate  express 
company  of  lottery  tickets  between  States  constitutes  Interstate 
commerce,  which  Congress  may  control  and  prohibit;  dissenting 
opinion  in  Connolly  v.  Union  Sewer-Plpe  Co.,  184  U.  S.  567.  46  L. 
683,  22  Sup.  Ct  412,  majority  holding  unconstitutional  111.  trust  act 
1893,  exempting  from  operation  agricultural  products  and  live  stock 
in  hands  of  producer  or  raiser. 
179  n.  S.  279-287,  45  L.  190.  NEW  YORK  STATB  t.  BARKER. 

N.  T.  Laws  1837,  as  construed,  for  correcting  undervaluation  of 
corporate  property  is  valid,  p.  285. 

Approved  In  Blue  Jacket,  etc.,  Co.  v.  Schorr.  GO  W.  Ya.  5S1,  40 
B.  B.  522,  upholding  Acts  1901,  chap.  35,  H  86,  87,  classifying  cor- 
porations according  to  location  of  principal  place  of  business,  within 
or  without  State. 

179  U.  S.  287-302,  45  L.  194,  WISCONSIN,  ESTC.,  R.  R.  CO.  v. 
JACOBSON. 

Minn.  Gen.  Laws  189S,  chap,  91,  |  3,  requiring  facilities  tar  Inter- 
change of  cars  at  railroad  Intersection b.  Is  valid,  p.  296. 

Approved  in  Central  Stock  Yards  Co.  v.  LoulsTllle,  etc.,  R.  R.  Co., 
112  Fed.  825,  holding  Injunction  will  not  lie  to  enforce  section  3, 
Interstate  commerce  act,  requiring  furnishing  of  equal  connecting 
facilities,  since  sections  8,  9   give  remedy  In  damages. 

Judgment  directing  track  connections  to  be  made,  on  facts,  li 
Talld,  pp.  301,  302. 

Approved  In  Minneapolis  ft  St  L.  B.  R.  Co.  v.  Minnesota,  186 
V.  S.  260.  203.  46  L.  1155.  1156,  22  Sup.  Ct  002,  holding  State  legis- 
lature may  authorize  railroad  commission  to  rednce  unreasonable 
Joint  rate  of  railroads  and  apportion  same  among  lines,  affirming 
State  v.  Minneapolis,  etc.,  B.  R.,  80  Minn.  196,  83  N.  W,  62,  up- 
holding provision  of  Laws  1895,  chap.  91.  authorising  commission 
to  establish  rates  over  connecting  lines  within  State  and  enforce 
same.     See  notes,  89  Am.  St  Rep.  527,  530. 

Distinguished  in  Central  Stock  Yards  v.  Lonlsvllle,  etc..  Ry.,  102 
D.  S.  971,  24  Sup.  Ct  341,  holding  railroad  maintaining  stock  depot 
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canaot  be  compellMl  to  receive  atock  billed  to  almllai'ly  situated 

depot  on  another  line,  Bod  to  deliver  to  other  line,  afflrrolng  Central 

Stock  YardB  Co.  v.  LoulBvlUe  &  N.  B.  B.  Co.,  118  Fed.  120,  holding 

State  caoDot  compel  railroad  to  transfer  stock  cars  to  connecting 

road  at  intersection,  wbere  ablpment  U  from  point  witboat  tbe 

State. 

ITS  D.  S.  S02~80S.    Not  dted. 

1T»  O.  8.  305-816,  45  L.  201,  AVEBT  T.  POPPEB. 

Question  of  local  or  of  general  law  Involving  no  Federal  qneatlon 
la  governed  b^  local  lav,  p.  815. 

Approved  tn  dissenting  opinion  In  Tnllock  r.  Molvone,  181  D.  S. 
S17.  46  L.  668,  22  Sup.  CL  380,  majority  bolding  qnestloD  wbettaer 
any  liability  can  arise  on  Injunction  bond  given  in  Federal  comrt 
la  Federal  qneatlon. 

Dlstingnlsbed  In  TnUock  v.  Mnlv&ne,  ISt  D.  8.  607.  518,  40  U 
661,  666.  22  Bup.  Ct.  376,  378,  bolding  question  whether  any  IlabUlty 
can  arise  on  Injunction  bond  given  in  Federal  court    Is  Federal 
question. 
170  U.  S.  316-322,  46  L.  20T,  IN  RE  DE  BABA. 

Court  may  sentence  full  penalty  on  one  otTense,  p.  822. 

Approved  In  Carter  v.  McClanghry.  183  U.  S.  S04,  46  L.  251.  22 
Sup.  Ct.  183.  upholding  sentence  by  coart-martlal  punishing  by  fine 
and  Imprisonment  for  conviction  on  two  charges,  under  sixty-first 
article  of  war;  Hanley  v.  United  States,  127  Fed.  630.  933,  afflriA- 
ing  126  Fed.  945,  which  holds  consolidation  of  three  indictments, 
each  charging  separate  offense,  using  malls  to  defraud,  does  not 
prevent  sentence  for  each  of  them. 

179    U.    S.    322-827,    45    L.    210,    WABASH    BAILROAD    CO.    T. 
TOUBVILLB. 

Attachment  mast  precede  suit  In  which  plea  of  attachment  made, 
p.  327. 

Approved  In  Wabash  B.  R.  v.  Flannlgan,  192  D.  S.  86.  87,  24  Sup. 
Ct  225,  226,  holding  Federal  question  cannot  I>e  asserted  for  first 
time  in  petition  for  writ  of  error. 
179  U.  S.  328-335.  45  L.  214,  MASON  v.  MISSODBI. 

Nesbit  law  classifying  cities  of  over  300,000  Is  valid,  p.  S35. 

Approved  in  SwafTord  v.  Templeton,  108  Fed,  810,  holding  declara- 
tion for  Illegally  denying  plaintiff  right  to  vote,  showing  sole  ground 
of  refusal  was  plalntlfTs  noncompliance  with  valid  law,  states  no 
Federal  question;  Tazoo,  etc.,  R.  R.  v.  West,  78  Miss.  811,  29  So. 
476,  upholding  act  1894,  authorizing  suit  by  State  revenne  ogeot  for 
unpaid  taxes. 
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ITS  U.  S.  335-342,  40  L.  220,  GABLEMAN  v.  PBOBIA,  DECATUB, 
ETC..  BY.  CO. 

Separable  controversy  most  appear  on  face  of  pUlntUTs  plead- 
ings, p.  337. 

Approved  In  Bryce  v.  Southern  By.  Co..  122  Fed.  712,  holding 
Insufficient  complaint  In  action  by  passenger  for  Injuries,  stating 
general  allegation  of  negligence  against  railroad  engineer. 

When  application  for  removal  rests  on  claim  of  Fedwal  lav  all 
defendants  must  Join,  p.  337. 

Approved  in  Miller  v.  Le  Uars  Nat  Bank.  116  Fed.  653,  holding 
all  defendants  must  Join  to  remove  suit  based  on  laws  or  Constitu- 
tion of  United  States. 

Act  1887-88  abrogated  the  rale  that  receiver  could  not  be  sued 
vritbont  appointing  court's  permlaaion,  p.  338. 

Approved  In  Haiott  v.  Hawkins,  159  Ind.  130,  63  N.  E.  309,  hold- 
ing action  may  be  maintained  in  State  court  against  receiver  for 
killing  of  decedent,  without  leave  of  Federal  court  appointing  re- 
ceiver; Malott  V.  State,  etc..  Board  of  Comrs.  of  Clay.  Co.,  158  Ind. 
679,  64  N.  E.  4C>S,  holding  demurrable  an  application  for  mandamus 
to  compel  receiver  to  restore  highway,  where  application  did  not 
allege  appointment  by  Federal  court;  State  v.  Frost,  113  Wis.  646, 
6S1.  89  N.  W.  920,  921,  holding  Information  in  equity  to  enjoin 
Federal  receiver  from  destroying  railroad  diBclosea  Federal 
question. 

Bare  fact  of  Federal  appointment  does  not  entitle  receiver  to 
removal,  p.  340. 

Approved  In  Bankers',  etc,  Co.  v.  Minn.,  etc..  By.,  192  U.  S.  3S4, 
24  Sup.  Ct  329,  holding  suit  against  railway  company  for  value  of 
registered  mall  package  does  not  arise  under  Federal  law  to  de- 
prive Clrcnlt  Court  of  Appeala  Judgment  of  finality;  Central  Ohio 
B.  R.  Co.  V.  Mahoney,  183  U.  S.  894,  46  L.  393,  22  Sup.  Ct  930. 
answering  In  negative  questions  certified  by  Circuit  Court  of  Appeals 
for  sixth  clrcnlt;  Pepper  v.  Bogers,  128  Fed.  988,  holding  suit  by 
Federal  receiver  cannot  be  removed  in  absence  of  Federal  question; 
Bottom  V.  National  B.  I.  Bldg.,  etc..  Loan  Assn.,  123  Fed.  745,  746, 
bolding  Circuit  Court  has  Jurisdiction  of  suit  by  receiver  appointed 
thereby  to  foreclose  mortgage  of  insolvent  loan  association. 
170  U.  S.  343-388,  45  L.  224,  AUSTIN  v.  TENNESSEE. 

"  Commerce  clause  "  does  not  of  Itself  override  Slate  action  under 
police  power,  p.  362. 

Approved  In  United  States  v.  Swift,  etc.,  Co.,  123  Fed.  533,  hold- 
ing Interstate  as  well  as  domestic  commerce  la  subject  to  police 
and  taxing  powN  of  State;  Cook  v.  Marshall  Co.,  119  Iowa,  3SS. ' 
8S9.  393,  93  N.  W.  373,  374,  375,  upholding  Code.  I  5007,  assessing 
tax  of  $300  on  persona  selling  cigarettes,  not  applying  to  Jobber* 
doing  interstate  buslneaa. 
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DUangnlshed  in  United  Stateg  t.  Adams  Exp.  Co.,  119  P«d.  2H. 
holding  "commerce  clanae"  not  InvolTed  in  prosecution  of  common 
carrier  for  carrying  on  liquor  business  wltbont  license, 
170  U.  S.  8S8-89&    Not  cited. 
179  n.  8.  3&&-404,  45  L.  248,  DAVIS  t.  BDRKE. 

Habeas  corpos  will  not  ordinarily  be  granted  until  State  appeal 
exbaosted.  pp.  402,  403. 

Approved  In  Gusman  t.  Marrero,  180  D.  B.  87,  45  L.  4SS,  21  Bav. 
GL  295,  folding  action  by  private  person  against  sherUt  for  release 
of  another  cannot  be  maintained  on  grounds  of  friendship;  State  t. 
Davis,  7  Idaho,  777,  65  Pac  430,  denying  application  for  cotlflcate 
of  probable  cause  for  appeal  from  order  denying  new  trial,  where 
application  for  new  trial  not  filed  within  three  years  after  Judgment 
170  n.  S.  405-414,  45  L.  252,  TTLER  v.  JUDGES  OF  THE  COURT 
OP  REGISTRATION. 

Cue  receiving  requisite  notice  cannot  complain  that  others  de- 
prived of  due  process  of  law  by  land  registration  act,  p.  410. 

Approved  in  Smith  v.  Indiana,  101  U.  S.  148,  24  Sup.  Ct  52, 
holding  county  auditor  has  no  personal  Interest  warranting  writ 
of  error  to  review  State  decision  requiring  deduction  of  mortgage 
from  assessed  value  of  premises;  Davis,  etc,  Mfg.  Co.  v.  Los 
Angelea,  1S9  U.  S.  220.  23  Bup.  Ct  501.  47  L.  781,  holding  subcon- 
tractor cannot  obtain  Injunction  to  prevent  enforcement  of  munld- 
pal  ordinances  prohibiting  erection  of  structures;  Turpin  v.  Lemoo, 
187  U.  S.  60,  23  Sup.  Ct.  24.  47  L.  75,  holding  plaintiff  cannot  avoid 
tax  sale  on  ground  of  defective  return,  without  showing  noncompli- 
ance with  law  la  sale;  Bigger  v.  Ryker,  1S4  U.  S.  696,  46  L.  763, 
22  Sup.  Ct  038,  dismissing  writ  of  error  to  Supreme  Court  of 
Kansas  for  want  of  Jurisdiction. 

179  U.    S.   415-441.   45   L.   256,   HUNTING   BLBVATOE   CO.  T. 
BOSWORTH. 

Railroad  company  liable  as  warehouseman  for  goods  awaltlog 
orders  In  tcimlnal  company's  hands,  pp.  440,  441. 

Approved  In  Chicago,  etc.,  R.  R.  Go.  v.  Bosworth,  179  U.  S.  442, 
443,  445.  45  L.  268.  268,  21  Sup.  CL  183,  holding  railroad  liable  to 
counectlng  carrier  for  loss  of  lattcr'a  cars  by  fire  while  standing  in 
yard  of  terminal  company  awaiting  orders. 
179  U.  S.  442-U5.    Not  cited. 

179   U.    S.   445-458,   45   L.   268,    REIMANN   BREWING   CO.  ▼. 
BBISTER. 

Exemption  not  confined  to  local  corporations  Is  valid,  p.  453. 

Approved  in  Dulutb  Itrewlng,  etc.,  Co.  v.  City  of  Superior,  123 
Fed.  357,  upholding  city  ordinance  requiring  license  tax  for  sale  ot 


IzcJbyCoOgIC 


1167  Notes  on  U.  B.  BeporU.  179  D.  S.  «i6-494 

liquors  by  Uiose  malntaluiiig  place  separate  from  manufactory,  not 

applying  to  sales  In  quantity  made  at  manufactoiy. 

ITS  D.  S.  450-463.    Not  ctted. 

179  U.  8.  463-471,  45  L.  277,  ROTHSCHILD  t.  UNITED  STATES. 

Unstemmed  leaf  tobacco  mixed  with  filler  tobacco  la  dutiable  as 
"  wrapper  tobacco  "  under  act  1897,  p.  471. 

Approved  In  United  States  v.  Carcaba,  Ud  Ped.  1022,  following 

Miscellaneous.  OertUying  question  of  principal  case.  Roths- 
ciilld,  etc.  T.  Dnited  SUtes,  lOS  Fed.  1062. 

ITS  U.  S.  472-494,  46  L.  280,   LOEB  t.  COLUMBIA  TOWNSHIP 
TRUSTEES. 

Circuit  Court  of  Appeals  act  glvee  right  to  appeal  In  all  cases 
where  State  iaw  violates  Federal  Constitution,  p.  476. 

Approved  In  Fidelity  Mut  Life  Asan.  v.  Mettler,  185  U.  8.  815, 
46  L.  928,  22  Sup.  Ct.  665,  boldlog  Supreme  Court  bas  Jurisdiction 
of  writ  of  error  to  Circuit  Court  iu  case  In  wblch  validity  of  Texas 
statute  was  drawn  iu  question  by  defendant  below;  Connolly  r. 
Union  Sewer-Pipe  Co.,  1S4  U.  S.  544,  46  L.  685,  22  Sup.  CL  433, 
holding  Supreme  Court  has  Jurisdiction  of  writ  of  error  by  defend- 
ant, who  based  defense  on  law  whicb  court  held  uuconstltutlouaL 

Judiciary  act  1891  does  not  give  party  right  to  review  by  Supreme 
Court  and  Circuit  Court  of  Appeals,  pp.  478.  479. 

Approved  In  Union  &  Planters'  Bank  t.  Memphis,  1S9  U.  S,  74, 
23  Sup.  Ct  605,  47  L.  714,  holding  Circuit  Court  of  Appeals  without 
Jurisdiction  of  appeal  of  suit  resting  solely  on  question  of  Impair- 
ment of  contract;  Ayres  v.  Polsdorfer,  187  U.  S.  589,  590.  591.  502, 
593,  5M,  23  Sup.  Ct.  197,  198,  196,  47  L.  315,  316.  317,  holding  Su- 
preme Court  will  not  review  judgment  of  Circuit  Court  of'  Appeals 
where  Circuit  Court's  Jurisdiction  rested  solely  on  diverse  cltlKen- 
ship,  tbough  other  Federal  questions  subsequently  arose;  Huguley 
Mfg.  Co.  T.  Galeton  Cotton  Mills,  184  U.  8.  295,  46  L.  648,  22  Sup. 
Ct.  454,  holding  no  right  of  appeal  from  decree  of  Circuit  Court  of 
Ap[)ealB  is  given  by  provision  of  act  1891  for  review  "  by  certiorari 
or  otherwise; "  American  Sugar  Beflning  Co.  v.  New  Orleans,  ISl  U. 
S.  2S0.  45  L.  861,  21  Sup.  Ct.  617,  holding  where  Circuit  Court's 
Jurisdiction  depended  on  diverse  citizenship,  fact  that  question  war- 
ranting appeal  to  Supreme  Court  arises  does  not  Justify  Circuit 
Court  of  Appeals  from  dismissing  appeal. 

Judgment  of  Circuit  Court  of  Appeals  Is  final  In  cases  based  on 
diversity  of  citizenship,  p.  479. 

Approved  In  Keyser  v.  Lowell,  117  Fed.  402,  holding  Circuit  Court 
of  Appeals  may  finally  determlite  question  of  validity  of  State 
statute  arising  in  suit  based  orlginnlly  on  diverse  citizenship. 
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DlsUDKUlabed  In  Oweoaboro  t.  Owenaboro  Water-Worka  Co.,  119 
Fed.  322,  holding  Circuit  Goart  ot  Appeals  baa  no  Jorladlctlon  on 
appeal  from  Circuit  Court,  wbere  caae  below  rested  on  aole  grotind 
tbat  State  law  contravened  Federal  CoDsUCntlon. 

Record  showed  tbat  claim  that  State  law  contravened  Federal 
Constltntion  was  well  made,  p.  481. 

Approved  tn  Untual  Life  Ins.  Co.  v.  McGrew,  18S  D.  8.  308,  23 
Sup.  Ct.  378,  47  L.  4S5,  holding  Federal  question  cannot  be  first 
raised  In  State  Supreme  Court  on  petition  for  rehearing,  where  sack 
petition  was  dismissed  without  opinion;  Arkansas  t.  Schllerhols, 
1T9  U.  S.  601,  4S  L.  337,  21  Sup.  Ot.  231,  holding  no  Federal  quesUon 
BulBclentlr  presented  by  record  which  does  not  show  tbat  question 
was  presented  to  court  below. 

Words  "  nay  corporation "  in  Judiciary  act  18S8  include  mnnicl'- 
pal  corporation,  p.  486. 

Approved  In  Watte  v.  Santa  Crus.  184  U.  8.  S24,  48  L.  587.  22 
Sup.  Ct.  335,  holding  city  of  Santa  Cms  la  a  corporation  wltbln 
Judiciary  act  1888. 

Municipal  bonds  governed  by  State  law  aa  declared  when  aecorl- 
tles  were  Issued,  p.  4S2. 

Approved  In  Wllkea  County  Comrs.  t.  Coler,  180  U.  8.  531,  46  L. 
655,  21  Sup.  Ct  468,  holding  rlgbta  of  holders  ot  county  bonda  at* 
determined  In  Federal  court  by  State  law  as  declared  when  bonds 
put  on  market 

Federal  courts  use  Independent  judgment  in  determining  effect 
of  State  laws  at  creation  of  obligations,  p.  498. 

Approved  In  Bancroft  v.  Wicomico  County  Comrs.,  121  Fed.  882, 
holding  grant  of  exemption  from  taxation  made  to  railroad  company 
for  stated  period  inures  to  benefit  of  purchaser  and  cannot  be  Im- 
paired; Board  of  Comra.  v.  Gardiner  Inv.  Inat,  IIB  Fed.  47,  boldlng 
valid  bonds  issued  under  law  valid  at  time,  thongh  means  lor  pay- 
ing same  invalid;  Board  of  Comrs.  of  Wllkea  Co.  v.  Coler,  113  Fee. 
732,  holding  decision  of  State  Supreme  Court  long  after  Issue  ot 
bonds,  construing  effect  of  ordinance,  cannot  affect  validity  ot 
bonds;  Board  of  Comrs.  of  Stanly  Co.  T.  Coler,  118  Fed.  706,  hold- 
ing State  decision  adjudging  Invalidity  of  bonds  iasued  under  State 
statute  Is  not  binding  on  Federal  court  In  subsequent  suit  by  bond- 
holders against  county. 

Distinguished  in  Spreckels  Sugar  Ref.  Co.  v.  McClaln,  102  Q.  B. 
408,  409.  24  Sup.  Ct.  S79,  holding  Supreme  Conrt  will  review  deci- 
sion of  Circuit  Court  of  Appeals  in  suit  to  recover  amount  ot  tax 
wrongfully  exacted  under  protest  under  war  revenue  act  18B& 

178  U.  a  491-552.    Not  cited. 
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179  V.  a.  552-^1,  4S  L.  314,  WORKMAN  t.  NSW  TORE  CITY 
MAYOR,  BTO. 

Clt7  of  New  Yatk  liable  In  admlraltr  tor  negllgeace  of  Berranls 
of  flreboat.  pp.  OaD,  S70. 

ApproTed  In  Tucker  v.  Alexandroff,  183  D.  S.  438,  46  L.  270,  22 
Sop.  Ct  201,  boldlng  Teaael  launcbed  but  unSnlshed,  uoder  con- 
tract to  bnlld  protected  cruiser  for  Russia,  Is  Russian  ship  of  war 
wltbln  treat;  of  1832,  for  sirest  of  deserters;  Tbe  Major  Rejbold. 
Ill  Fed.  415,  holding  manlclpal  corporation  liable  In  admiralty  for 
collision  caused  by  servants'  negligence  in  operating  corporation's 
vessel  tinder  its  orders;  New  York,  etc.,  Ry.  Co.  v.  Piscataqua  Nav. 
Co..  108  Fed.  04,  holding  seagoing  vessels  may  maintain  suit  In 
admiralty  agnlnst  owner  Of  drawbridge  over  navigable  water  for 
obstructing  channel 

DletlngQlstied  In  Faust  v.  City  of  Cleveland,  121  Fed.  814.  hold- 
ing municipal  corjwratlou  not  liable  for  Injury  to  vessel  From  ob- 
struction In  nsvlgatde  stream,  where  doty  of  supervision  not  Im- 
posed by  statute;  Powers  v.  Mass.  Homoeopathic  Hospital,  109  Fed. 
297,  bedding  patient  in  public  hospital  chartered  as  charitable  cor- 
iwratlon  cannot  recover  for  negligence  of  nurse  selected  with  due 
care. 

179  U.  S.  B81-&97.     Not  cited. 
179  U.  8.  S98-^l,  45  L.  335,  ABEAN3AS  v.  SGHLIERHOLZ. 

Record  must  show  that  constitutional  question  was  presented 
to  court  below,  p.  601. 

Approved  in  Richards  v.  Michigan  Cent.  R.  R.  Co.,  188  V.  S.  479, 
46  L.  1259,  22  Sup.  Ct  942,  reaffirming  rule. 

179  U.  B.  602-606.    Not  cited. 

179  D.  S.  e06'«21,  45  L.  339,  KENADAT  v.  SINNOTT. 

Orphan's  Court  of  Maryland  exercises  testamentary  jurisdiction 
under  act  1898,  p.  615. 

Approved  id  Sherman  v.  American  Congregational  Assn.,  113  Fed. 
613,  holding  Federal  court  baa  Jurisdiction  to  construe  will  where 
it  does  not  appear  that  State  Probate  Court  construed  will  on 
equity  aide. 

Court  will  follow  testator's  intent  and  construe  to  prevent  partial 
intestacy  it  possible,  p.  616. 

Approved  in  Young  Women's  Christian  Home  v.  French,  187  U. 
8.  411,  23  Sup.  Ct  186.  47  L.  237,  holding  where  testator's  will  gave 
to  charity  on  her  death  If  she  survived  husband  and  son,  charity 
takes  where  wife  and  sou  survived  husband  and  died  Id  common 
disaster. 

Vol  III  — 74 
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SatlsfacUon  of  general  legacy  denends  on  teatatoc'a  Intention  of 
specific  legacy  on  extinction,  p.  617. 

Approved  In  In  re  TlUlngbast,  28  B.  I.  128.  49  Atl.  635,  boldlog 
receipt  and  nse  bj  testatrix  ot  portion  of  estate  beqaeattaed  In  irUl 
fa  pro  tanto  ademptlou  of  legacy. 

179    U.    S.    622-941,   4S   L.   847,    BOABD    OF    LIQUIDATION    t. 
LOUISIANA 

Federal  court  vlll  lean  toward  State  holding  In  doubtful  caaea 
of  Impairment,  p.  638. 

Approved  In  Yazoo  &  M.  V.  R.  R.  Go.  t.  Adams,  ISl  U.  S.  DSS, 
4S  L.  1012,  21  Snp.  Ct  780,  holding  Federal  conrt  will  follow  State 
decisions  In  matters  In  which  there  Is  doubt;  dissenting  opinion  in 
Freeport  Water  Co.  v.  Freeport,  180  U.  S.  611,  45  L,  663,  21  Sup. 
Ct  602,  majority  holding  contmct  giving  water  company  right  to 
fix  rates  for  thirty  years  not  authorized  by  IlL  act  1872. 
179  U.  8.  641-645.  45  L.  365,  SOUTHERN  RY.  CO.  v.  POSTAL 
TEL.  CABLE  CO. 

Writ  of  error  does  not  lie  until  after  final  Judgment,  p.  613. 

Approved  In  Bowker  v.  United  States,  186  U.  8.  138,  46  L.  1092, 

22  Sup.  Ct.  804.  holding  decree  of  District  Conrt  dismissing  croas- 
ilbel  In  admiralty  Is  not  final  Judgment,  reviewable  nnder  Judiciary 
act  1891;  Covington  v.  First  Nat.  Banls,  185  U.  S.  277.  46  L.  908, 

23  Sup.  Ct  648,  holding  Circuit  Court's  decree  enjoining  collectton 
of  taxes  for  one  year  and  holding  case  for  fnrther  determlnstion  as 
to  subseqnent  taxes  Is  not  final;  Mercantile  Trust  Co.  v.  Chicago, 
etc.,  By.  Co..  123  Feil.  392,  holding  decree  on  Intervening  petition 
against  receiver,  directing  delivery  of  property  or  accounting  there- 
for, referring  value  to  master.  Is  not  final. 

179  U.  S.  646-657.    Not  cited. 

170  U.  a.  W8-665,  45  K  361,  PATTON  v.  TEXAS  ft  PACIFIC  BY. 
CO. 

Court  may.  where  evidence  Is  undisputed,  direct  verdict  for  party, 
p.  650. 

Approved  in  Leach  v.  Burr,  188  U.  S.  513,  23  Sup.  Ct  394,  47  L. 
569.  upholding  power  of  court  to  direct  verdict  sustaining  will  where 
appellate  court  affirmed  holding;  Marande  v.  Texas  &  Pac.  R.  R. 
Co..  184  U.  8.  191,  192,  46  L.  495,  406,  22  Sup.  Ct  346,  holding  ques- 
tion for  Jury  whether  cotton  was  burned  from  fire  started  by  sparks 
from  locomotive,  where  only  locomotive  near  did  not  approach  very 
near  nor  was  shown  to  throw  sparks;  Shonp  v.  Marks,  128  Fed- 
37,  holding  court  properly  directed  verdict  where  evidence  would 
not  support  contrary  conclusion;  Priestly  v.  Provident  Sav.  Co.,  112 
Fed.  272,  holding  court  sbonid  direct  verdict  for  defendant  where 
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evidence  as  whole  Is  not  safBclent  to  sustain  verdict  for  plaintIB; 
Bondrot  v.  Cochrane  Chemical  Co.,  110  Fed.  922,  holding  Clrcnlt 
Court  has  power  to  direct  verdict,  even  where  each  part^  offers 
direct  testlmoa^  covering  entire  case;  Shoemaker  v.  Bryant  Lumber, 
etc.,  Co.,  27  Wash.  644.  68  Pac.  382,  holding  where  plaintiff  was 
Injured  by  falling  of  block  of  wood  from  broken  lag  oa  conveyor, 
on  showing  that  proper  Ing  wonid  have  prevented  accident  plaintiff 
may  recover;  dissenting  opinion  in  Judd  v.  Xew  York,  etc.,  S8.  Co., 
117  Fed.  21S,  majority  holding  qaesdon  of  company's  negligence  in 
storing  wool  in  shed  adjolnlns  dock,  and  adjoining  shed  filled  with 
Jnte.  where  Are  protection  poor,  Is  tor  Jury. 

Cases  are  not  to  be  lightly  taken  from  the  Jury,  p.  600. 

Approved  In  Snpreme  Lodge,  K.  of  P.  v.  Beck,  181  U.  8.  fi2,  40 
L.  743,  21  Sap.  Ct  B33.  holding  refnsal  to  direct  verdict  for  defend- 
ant on  life  Insurance  policy  on  ground  of  suicide  no  cause  (or  re- 
versal where  suicide  not  clearly  shown;  Wabash  8creen  Door  Co. 
V.  Black,  126  Fed.  725,  holding  proof  that  wooden  pnlley  broke, 
flying  In  all  directions,  and  that  deceased  working  In  room  was 
found  dead  with  skull  crushed,  warranted  submlsalon  to  Jury; 
Fidelity,  etc.,  Co.  v.  L«vc  111  Fed.  776,  holding  refusal  to  direct 
verdict  for  insurer  on  ground  of  Insured's  suicide,  where  evidence 
showed  decessed  shot  himBelf,  but  not  whether  accidentally  or  in- 
tentionally; dissenting  opinion  In  King  v.  Morgan,  109  Fed.  454, 
holding  experienced  miner  Injured  from  explosion  while  tamping 
blast  cannot  recover  on  ground  that  the  tamping  bar  of  pipe 
plugged  with  wood   was  dangerous. 

Where  step  was  tightly  secured  and  Inspected  at  beginning  of 
trip  company  performs  duty,  p.  861. 

Approved  in  Glenmont  Lumtwr  Co.  v.  Roy,  126  Fed.  Dffi,  hold- 
ing master's  duty  discharged  by  famishing  sawmill  reasonably 
safe,  for  use  of  employees. 

The  mere  fact  of  accident  carries  no  presumption  of  employer's 
negligence,  p.  663. 

Approved  in  Mountain  Copper  Co.  T.  Van  Buren,  123  Fed.  62. 
holding  fact  that  mine  caved  in  causing  decedent's  dteth  carries  no 
presumptive  negligence,  burden  of  proving  same  rests  on  plaintiff; 
Mexican  Cent  Ry.  Co.  T.  Towneend.  114  Fed.  741,  holding  qnestlon 
of  company's  negligGUce  In  suit  by  brakemsn  for  Injury  occasioned 
by  breaking  of  running-board  on  car  on  ground  of  noninspection  Is 
for  Jury;  Brady  v.  Western  Union  Tel.  Co..  113  Fed.  910,  holding 
meter's  Uablllty  for  negligence  of  Incompetent  servant  not  shown 
by  proof  of  incompetency  and  of  Injury  caused  either  by  negligence 
of  Incompetent  or  of  another  servant;  Dnntley  v.  Inman,  42  Or. 
341,  70  Pac.  630,  holding  mere  proof  of  death  of  employee  from 
breal;Ing  of  pulley  at  machine  operated  by  him  does  not  establish 
master's  negligence;  Hansen  v.  Seattle  L.  Co.,  31  Wash.  608,  72 
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Pac.  4C9,  holding  employee  does  not  prove  case  bj  showing  Injury 
while  nelng  circular  saw  and  showing  cauaea  which  might  bare 
resulted  In  Injury. 

Distinguished  In  O'Connell  r.  Pennsylvania  Co.,  US  Fed.  M3. 
holding  where  employee  sues  for  Injury  from  defectiTe  car-step 
and  step  Is  found  defective  though  not  Identified  conclusively  be- 
cause car  switched  upon  one  of  two  tracks,  submission  to  Jury  war- 
ranted; Bradford  Glycerine  Co.  v.  Klzer,  113  Fed.  89T,  holding  negli- 
gence in  manufacture  of  nitroglycerine  presumed  from  explosion 
where  no  oth^  explanation  given. 

176  D.  S.  665-^8,  45  L.  365,  ELGIN  NAT.  WATCH  CO.   T.  IL- 
UNOIS  WATCH  CASE  CO. 

Name  of  district  or  country  cannot  be  subject  of  tradename  for 
well-known  commercial  article,  p.  673. 

Approved  In  Chlcherlng  v.  Chlckering  Sc  Sons,  120  Fed.  73,  hold- 
ing Chicberlng  and  Son  entitled  to  preliminary  injunction  against 
"  Chlckeriug  Bros  "  to  prevent  use  of  name  on  pianos  so  as  to  con- 
fuse public;  Computing  Scale  Co.  v.  Standard,  etc.,  Co.,  IIS  Fed. 
967,  holding  term  "  computing "  not  proper  subject  for  teclmical 
tradename  for  acalea;  Draper  v.  Skerrltt,  116  Fed.  20S,  holding  term 
"French  Tissue"  not  proper  subject  for  exclustve  tradename. 

Where  geographical  name  has  acquired  secondary  significance 
uae  will  be  protected,  p.  674. 

Approved  In  French  Republic  v,  Saratoga  Vichy  Co.,  191  C.  S. 
435.  24  Sup.  Ct  146,  affirming  107  Fed.  4<il,  which  holds  use  at  name 
"  Vichy  "  In  connection  with  Saratoga-  vlchy  water  may  be  enjoined; 
Fab^  V.  Faber,  124  Fed.  611,  holding  plalnUtTa  entitled  to  enjoin 
defendant  from  using  latter'e  name  "Faber"  in  connection  with 
pens  without  adding  first  name  "  Eberhard  "  or  "  B."  to  distinguish 
from  "A.  W.  Faber;"  Sterling  Remedy  Co.  v.  Sperling  Medical  Co.. 
112  Fed.  1003.  holding  manufnctnrer  of  "  Candy  Cathartic  Ca»- 
carets "  entitled  to  enjoin  use  by  defendant  of  Imitation  "  Candy 
Cathartic  Castorcts;"  dissenting  opinion  in  Shaver  v.  Heller,  etc.. 
Co.,  108  Fed.  838,  majority  holding  use  of  name  "American  "  In  con- 
nection with  wash  or  ball  blue  will  be  enjoined. 

Distinguished  in  Vacuum  Oil  Co.  v.  Climax  Refining  Ca,  120  Fed. 
246,  holding  evidence  did  not  sustain  charge  of  unfair  competition 
where  defendant  used  symbol  "  600  V "  to  Indicate  quality  of  oil 
but  used  barrels  dltTerently  labeled  and  painted;  Bearle,  etc..  Co.  v. 
Warner,  112  Fed.  676,  holding  manufacturer  of  substance  and  name 
"  Pancreopepslne  "  cannot  enjoin  use  of  word  "  Pancro-Pepsln  "  for 
substance  composed  of  pancreatln  and  pepsin. 

Circumstances  must  show  wrongful  intent  In  fact  or  justify  In- 
ference of  Intent  to  Infringe  alleged  trademark  which  has  come 
to  denote  particular  vendor,  p.  674. 

Approved  In  Ohio  Baking  Co.  v.  National  BIkuU  Co.,  127  Fed. 


IzcJbyCoOgIC 


117S  Notee  on  U.  S.  Reports.  179  D.  8. 

121,  holding  biscuit  cartons  similarly  labelel  sare  for  BUb^UtutloD 
of  "  Factory  Seal "  for  "  In-er-Seal,"  and  containing  same  red 
seal,  infringed  plaintiff's  product 

Name  cannot  be  naed  In  generic  aigulflcance  to  delnde  public, 
p.  675. 

Approved  In  Compntlng  Scale  Co.  t.  Standard,  etc.,  Co.,  118  Fed. 
967,  holding  thongb  term  "  computing "  with  reference  to  scales 
cannot  form  excluslTe  trademark  If  it  acquires  secondary  meaning 
it  will  be  protected;  Draper  t.  Skerrett,  118  Fed,  207,  208,  209, 
boldtag  plolntltT  entitled  to  enjoin  defendant  from  naing  labels  for 
French  Tlasue  anbstantlally  similar  to  those  of  plaintiff  though 
having  right  to  aell  In  limited  territory  only;  Feck  Bros.,  etc.,  Co.  \. 
Feck  Bros.  Co.,  113  Fed.  298,  holding  "  Peck  Brothers  and  Com- 
pany "  entitled  to  enjoin  use  of  name  by  new  company  organized 
under  name  of  "  Peck  Brothers  Co."  where  It  contained  no  Peck 
Brothers:  Shaver  v.  Heller,  etc.,  Co.,  108  Fed.  831.  832,  holding  nse 
of  term  ."American "  in  connection  with  wash  or  ball  blue  will 
be  enjoined;  Watklns  Medical  Co.  v.  Sands,  83  Minn.  330,  86  N.  W. 
341.  holding  words  "  Vegetable  Anodyne  Llntment "  cannot  be 
ntUlzed  as  trademark;  Barrett  Chem.  Co.  v.  Stern,  176  N.  Y.  30,  C8 
N.  B.  66.  holding  plaintiff  can  have  no  technical  tradename  In 
word  "  Hoachsanlt,"  designating  poison  for  exterminating  roaches. 
See  notes,  SS  Am.  St.  Hep.  84.  S5,  111. 

179  n.  S.  681,  4(1  L.  384,  BALTIMORE,  C.  &  A.  RT.  CO.  v.  UATOR, 
ETC.,  OCEAN  CITY. 

Writ  of  error  dismissed  for  want  of  Jurisdiction,  p.  681. 

Cited  in  Barklns  v.  City  of  AahylUe,  180  U.  S.  63S,  4&  L.  709,  ?I 
Sup.  Ct  922.  reaffirming  rule. 
179  U.  S.  682,  45  L.  384,  REED  v.   STANLEY. 

Petition  for  writ  of  certiorari  denied,  p.  S62. 

Cited  in  Hendryx  v.  Perkins.  114  Fed.  804,  holding  right  to  file 
bill  of  review  for  error  in  law  must  be  filed  within  time  allowed  (or 
appeal. 
170  U.  8.  682.  45  L.  884.  WOODWOHTH  V.  NUTB. 

Petition  for  writ  of  certiorari  denied,  p.  682. 

Cited  in  Cuddy  v.  Clement  113  Fed.  4E5,  holding  do  lien  from 
tabor  or  services  implied  by  maritime  law. 

179  U.  SJ  686,  45  L.  3S6,  RICHARDS  v.  MICHIGAN  CENT.  B.  R. 
CO. 

Petition  for  writ  of  certiorari  denied,  p.  686. 

Cited  in  Richards  v.  Michigan  Cent  R.  B.  Co.,  186  U.  8.  479, 
46  L.  1259,  22  Sup.  CL  042,  dismissed  for  want  of  Jurisdiction. 
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ISO  C.  8.  1-25,  45  lu  395,  YAZOO  &  MISSISSIPPI  VAIXBT  B.  S. 
CO.  V.  ADAMS. 

Wbere  Supreme  Court  saatalns  ruling  on  all  tasae*  tDTolTed 
opinion  cannot  be  disregarded,  p.  fi. 

ApproTed  In  New  Orleans  v.  Warner,  180  U.  8.  20S,  4S  L.  496,  21 
Sup.  Ct  355,  holding  do  objection  can  be  made  to  master'a  actten 
In  exception  to  bis  repeat  wbere  be  acted  pursuant  to  decree  order- 
ing reference. 

Federal  question  must  appear  on  first  appeal,  p.  8. 

Approved  In  Hale  T.  Lewis,  181  U.  S.  4T0,  4S  L.  962,  21  Sup.  CL 
680,  boldlng  whether  Federal  question  raised  Is  time  tmmaterlal 
wbere  case  decided  on  aufflclent  nonfederal  ground. 

Existence  or  nonexistence  of  contract  In  Impairment  caae  la 
Federal  qnesUoD,  p.  15. 

,  Approved  tn  Riverside  &  A.  Br.  Co.  t.  City  of  Blverslde,  118  Fed. 
740,  holding  claiming  In  good  faith  of  existence  of  contract  and  Its 
Impairment  is  anfflclent  for  Federal  jurisdiction  regardless  of  tba 
fact 

Consolidation  of  constituent  lines  merging  them  Into  one  com- 
pany formed  new  corporation,  pp.  17,  18. 

Approved  In  Northern  Cent.  Rj.  Co.  v.  tiaryland,  187  U.  8.  268,  23 
Sup.  Gt.  66.  47  L.  172,  holding  new  corporation  formed  from  old 
corporation  enjoying  exemption  takes  subject  to  power  of  ametid- 
ment  or  repeal;  Winn  v.  Wabash  B.  R.  Co.,  118  Fed.  60,  61.  boldlng 
consolidated  railroad  Incorporating  In  States  in  which  conatltaent 
lines  situated  becomes  citizen  of  each  State  subject  to  Its  laws. 

"  Exemptions  from  taxation  are  not  favored  by  law,"  p.  22. 

Approved  In  Tazoo,  etc.,  R.  R.  v.  West,  78  Ulss.  812  <see  29  So. 
47C),  upholding  act  1S94  authorizing  State  revenue  agent  to  sue  tor 
unpaid  taxes;  Minor  v.  Erie  B.  R.,  171  N.  T.  6TS.  04  N.  E.  4S7. 
holding  new  corporation  succeeding  to  rights  of  old  company  hav- 
ing right  to  fix  fares  takes  subject  to  mlleage-boolc  act  189B. 

Miscellaneous.  Cited  In  Tazoo,  etc.,  B.  B.  Co.  t.  Adanu,  81  Hlaa. 
99,  32  So.  940,  reciting  bistory  of  UtiKation. 

180  U.  8.  26-28.    Not  cited. 
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180  C  S.  28-41,  45  L.  410,  ILLINOIS  CEINT.  B.  B.  CO.  v.  ADAMS. 
Claim  made  in  good  faith  tbat  State  law  trnpalrs  cootract  glrea 
Federal  jQriedictlon,  p.  87. 

Approved  In  Maniganlt  v.  S.  M.  Ward,  etc.,  Co.,  128  Fed.  711,  712, 
boldlag  claim  In  good  faith  that  act  of- legislature  under  whicli 
defendants  purpoea  to  baili  dam  vlolatea  Federal  Conatltntlon  states 
Federal  cause  wtiere  injury  claimed  reaches  (2,000;  Biverslde,  etc., 
Et.  Co.  r.  Cit;  of  Siverslde,  118  Fed.  740,  741,  743.  boldlng  claim  In 
good  faith  of  existence  of  contract  and  its  impairment  Is  sufQclent 
for  Federal  Jurisdlctioni  People  t.  District  Court,  29  Colo.  233.  08 
Pac  203,  holding  In  suit  to  restrain  State  board  of  assessors  fram 
aasessing  rallwar  and  telegrapli  companies  question  is  one  of  ]n- 
rladlctlon. 

Admitted  power  to  decide  question  Is  admission  of  court's  Juris- 
diction, p.  3S. 

Approved  In  Interstate  Buildlog,  etc.,  Assn.  t.  Edgefield  Hotel 
Co.,  100  Fed.  092,  holding  amount  ctaimed  by  complainant  in  good 
faith  determines  amount  in  dispute. 

180  n.  S.  41-40,  45  L.  415,  YAZOO  &  MISSISSIPPI  VALLET  R.  B. 
CO.  V.  ADAMS. 
Becord  must  show  that  Federal  question  was  presented  below 
and  considered,  p.  48. 

Approved  In  Home  for  Incurablee  v.  New  York,  187  V.  S.  158, 
23  Sup.  CL  86,  47  L.  119.  holding  certificate  of  chief  judge  of  State 
court  stating  presentation  of  Federal  questions  Insnfflcient  In  ab- 
sence of  appearance  thereof  In  record  to  confer  Federal  jurisdiction; 
Gulf  &  Ship  Island  B.  B.  Co.  r.  Hewes,  183  D.  S.  69,  46  L.  88,  22 
Sup.  Ct  27,  holding  certiacate  of  State  chief  Justice  may  be  re- 
sorted to  to  show  that  Federal  question  appearing  In  record  was 
passed  oD  below  where  no  opinion  rendered;  Mountain  View  M.  M. 
Co.  V.  McFadden,  180  U.  S.  538,  45  K  657,  21  Sup.  Ct.  488.  holding 
Federal  court  has  no  Jurisdiction  on  removal  of  suit  wherein  plaJn- 
tllTs  complaint  discloses  merely  that  it  is  In  support  of  adverse 
mining  claim. 
180  D.  S.  40-58,  45  L.  419,  QUEEN  OF  THE  PACIPIC. 

Bestrictlons  upon  carrier's  liability  must  be  narrowly  construed, 
p.  52. 

Approved  In  Texas  ft  P.  B.  B.  Co.  v.  Belss,  183  U.  S.  626,  46  L. 
3G0.  22  Sup.  Ct  255,  holding  bill  of  lading  carefully  framed  to 
limit  carrier's  liability  moat  strictly  construed  against  Itself;  The 
New  England,  110  Fed.  417,  boldlng  ineffectual  stipulation  In  ticket 
lasned  by  English  steamship  company  to  American  passenger  that 
English  Isw  should  govern;  Parker  v.  Ballroad,  133  N.  C.  342,  45 
S.  B.  660,  holding  unenforceable  for  want  of  cousldeiatlon  stipnla- 
tioD  la  contract  for  shipment  of  perlahable  freight  "subject  to 
delay."     See  88  Am.  St  Bep.  119,  note. 
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BeoBonable  atipnIfl.tloii8  requiring  notlcea  of  lossea  to  be  glT«& 
have  been  npbeld,  p.  M. 

ApproTed  In  The  WestmlnBter,  127  Fed.  682,  upboldlng  atlpulatloo 
in  bill  of  lading  ugoinet  llabilltr  wbere  claim  not  made  before  re- 
moval of  soods;  Tbe  ArcUc  Bird,  lOO  Fed.  17B,  bolding  common 
carrier  has  rlgbt  to  reQoire  b;  contract  tbat  notice  of  loss  be  gtren 
within  certain  reasonable  time.    Bee  88  Am.  St.  Bep.  114. 

Carrier  mar  restrict  Uablll^  for  loss  b7  Are  witbont  bis  negli- 
gence, v,  S6. 

Approved  in  Cnnard  SS.  Co.  v.  Kelley,  US  Ted.  685.  holding  com- 
mon-law liability  of  carrier  may  be  limited  by  special  contract  ma 
to  losses  not  dne  to  negligence;  Can  t.  Texas,  etc.,  By.  Co.,  113 
Fed.  92,  holding  shipper  bound  by  clause  in  bill  of  lading  exempt- 
ing carrier  from  liability  for  loss  by  Are  where  shipper  charged 
with  notice.  - 

ISO  V.  B.  59-71.     Not  cited. 

180  D.  8.  T2-S1,  45  L.  432,  THOMPSON  v.  LOS  ANGELBS  PABU- 
ING  &.  MILLING  CO. 

The  purpose  of  act  Congress  1851  was  to  give  repose  to  titles, 
p.  77. 

Approved  In  Bark^  v.  Harvey,  181  U.  S.  489,  ^  L.  968,  21  Sup. 
Ct  093,  holding  Mission  Indians  claiming  right  of  perman^it  oc- 
cupancy of  lands  in  California  are  wlthlD  act  Congress  1851. 
180  U.  8.  81-87.     Not  cited. 
180  U.  S.  87-82.  45  L.  438.  TUENEE  v.  BICHAED80N. 

Federal  question  must  be  raised  In  State  court  before  Judgment, 
p.  92. 

Approved  in  Hughes  v.  Kepley,  191  U.  S.  657,  reaffirming  rule. 
180  U.  S.  92-109.     Not  cited. 
180  U.  8.  10&-125,  45  L.  448,  NEBLZ  v.  HENKBL. 

Cnba  Is  foreign  territory,  p.  119. 

Approved  in  Downes  v.  Bldwell,  182  IT.  S.  343,  344,  45  L.  1128, 
21  Sup.  Ct.  808.  809,  holding  Porto  Rico  by  treaty  of  cession  did 
not  become  part  of  United  States  within  commerce  clause;  United 
States  r.  Asala,  118  Fed.  91G,  S18,  bolding  Cuba,  under  the  military 
governor,  was  foreign  territory  and  person  committing  ofFease  on 
vesEcl  registered  in  Culwn  port  not  amenable  to  Federal  law;  dis- 
senting opinion  in  De  Lima  v.  Bldwell,  182  U.  S.  205,  45  L.  1059. 
21  Sup.  Ct  750,  majority  holding  Porto  Rico  was  no  longer  "for- 
eign country  "  within  commerce  clause  after  treaty  of  cession  pro- 
claimed at  Washington. 

DlatlnguiBbed  In  dissenting  opinion  in  Downes  t.  Bldwell,  182  U. 
S.  38T,  45  L.  1145,  21  Sup.  Ct  825,  820.  majority  holding  Porto 
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180  U.  S.  126-132,  48  L.  467,  DOOLBT  T.  PBASH. 

In  Illinois  Bala  of  pOTsonal  property  mnst  be  followed  b;  cbanga 
of  poaseeelon,  p.  129. 

Approved  In  In  re  Bodgers.  126  Fed.  177,  holding  invalid,  ander 
Illinois  law,  bankrupt's  hypothecation  of  warebouee  receipts  cov- 
ering seeds  where  there  was  no  snfflcient  sign  to  Indicate  transfer 
of  bankrupt's  warehonse;  Swedish,  etc-,  Nat.  Bank  v.  Firat  Nat 
Bank.  80  Minn.  115,  94  N.  W.  223,  holding  validity  of  receipts  of 
pledge  of  grain  determined  by  law  of  State  In  which  grain  la 
stored. 

DlBtlngnlsbed  In  In  re  George  M.  Hill  Co.,  123  Fed.  868,  holding 
neither  bankrupt  nor  receiver  can  claim  acc^tance  of  machine  pur-  , 
chased  under  contract  whereby  title  was  to  pass  when  accepted 
and  paid  for  where  payment  refused  until  bankruptcy. 

Court's  flndlngs  of  fact  In  trial  without  jury  are  conclusive  on 
review,  p.  131. 

Approved  in  Kruger  v.  Constable,  128  Fed,  909,  holding  Circuit 
Court  of  Appeals  limited  to  review  of  exceptions  to  rulings  In  evi- 
dence and  on  question  of  law  where  court  found  facts  by  stipulation. 
180  U.  S.  132-138.  45  L.  460.  LIVERPOOL  &  L.,  BTC.  INS.  CO.  v. 
KEARNEY. 

Policy  susceptible  of  two  Interpretations  IB  construed  most 
strongly  against  Insurer,  p.  138. 

Approved  in  Royal  Ins.  Co.  v.  Martin,  192  U.  8.  162,  24  Sup.  Ct 
251,  holding  prorislon  of  policy  for  proof  that  loss  by  Are  did  not 
occur  from  riot  waived  by  denial  of  all  liability  therein. 
180  U.  S.  139-187,  45  L.  463.  HEWIIT  v.  8CHULTZ. 

Uranting  act  of  1864  did  not  antborize  withdrawal  of  Indemnity 
lands,  p.  151. 

Approved  in  Southern  P.  B.  R.  Co.  v.  Bell,  183  U.  S.  679,  6K,  685, 
687,  G89,  45  L.  380,  387,  388,  389,  390,  22  Sup.  Ct  233.  235,  230. 
237,  holding  secretarj'  of  interior  not  authorized  to  withdraw  from 
settlement  lands  within  Indemnltf  llmltB  before  BelecUons  of  land 
In  lieu  of  place  lands;  Lockhart  v.  Johnson,  181  U.  3.  520,  45  L. 
082.  21  Sup.  Ct  G66.  holding  land  within  claimed  limits  of  Spanish 
Krant  la  not  wltbdra-wn  from  entry  tiecause  such  situation  is  In 
dispute-,  Powers  v.  Slaght.  180  U.  S.  180.  184,  45  L.  482.  21  Sup.  Ct 
;i22,  holding  In  conformity  with  practice  of  land  department  that 
withdrawal  order  of  lands  within  indemnity  limits  was  unwar- 
ranted by  act  1860;  Holmes  v.  United  States,  118  Fed.  008,  hold- 
ing bona  Ode  settlement  on  unsurveyed  public  lands  with  intent 
to  complete  proof  on  survey  Is  "  valid  settlement "  within  procla- 
mation December  20,    1892;  Southern  Fac.   R.    B.   Co.    v.    United 
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States,  100  Fed.  92S,  bolding  settler  upon  lands  granted  to  railroad 
entitled  to  same  wbere  evidence  allowed  no  definite  location  or 
road;  Oregon  &  C.  B.  B.  Co.  t.  United  States,  109  Fed.  51&,  hold- 
ing, tinder  land  grant  to  Oregon  and  California  railroad  of  1866, 
title  to  lands  within  Indemnity  limits  remained  In  United  States 
and  subject  to  entry  nntll  deficiency  ascertained  and  Indemnity 
lands  selected  and  selection  approved. 

Until  valid  selection  is  made  from  Indemnity  lands  they  remain 
open  to  settlement,  p.  152. 

Approved  In  Olarli  v.  Herrington,  186  D.  S.  209,  46  L.  1130,  22 
Sup.  Ct  874.  holding  approval  of  railway  selection  of  land  In  In- 
demnity limits  cannot  vest  title  where  Congress  baa  provided  that 
such  laods  are  open  only  to  homestead  entry. 

In  case  of  ambiguity  Judicial  department  will  follow  conatmc- 
tlon  of  department  charged  with  executing  statute,  p.  1S7. 

Approved  in  Oregon,  etc.,  B.  B.  v.  United  States,  1S9  U.  S.  110, 
23  Sup.  Ct.  618,  47  L.  730,  holding  secretary  of  Interior  not  au- 
thorized upon  acceptance  of  map  of  definite  location  to  withdraw- 
Indemnity  lands  from  operation  of  settlement  laws;  dissenting 
opinion  In  Nelson  v.  Northern  Pac.  By.  Co.,  ISS  U.  S.  139,  23  Sup. 
Ct  313,  314,  315,  316,  317,  47  L.  419.  majority  holding  bona  flde 
settler  upon  Indemnity  lands  after  order  of  withdrawal,  but  be- 
fore definite  location,  entitled  to  complete  settlement. 

Ulecellaiieous.  Cited  In  Fairbank  v.  United  States,  181  D.  S. 
308,  45  L.  873,  21  Sup.  Ct.  658,  holding  practical  construction  of 
Constitution  by  legislative  action  Is  of  no  force  except  In  case  of 

180  U.  8.  167-185.    Not  cited. 

180  U.  S.  185-109,  4S  L.  485,  NEW  OBLEANS  v.  FISHEB. 

Interest  on  nonpayment  of  school  tazea  runs  from  failure  to  pay 
when  required,  p.  108. 

Approved  In  Board  of  Liquidation  v.  United  States,  106  Fed. 
985,  allowing  interest  in  accordance  with  mandate  of  principal  cflise. 
180  U.  S.  199-207,  45  L.  403,  NEW  ORLEANS  v.  WABNER. 

After  merits  of  case  have  been  considered  new  defense  cannot 
be  set  up,  p.  203. 

Approved  in  Murphy  v.  Utter,  180  U.  S.  99,  46  L.  1074,  22  8np. 
Ct  777,  holding  where  case  was  Bunted  oa  demurrer  whlcb  was 
accompanied  with  plea  of  res  judicata  adjudged  antenable  new 
defense  should  not  be  allowed  without  leave  of  court 
180  U.  S.  208-250,  45  L.  497,  MISSOURI  v.  ILLINOIS  A  CHICAGO 
DISTBICT. 

Jurisdiction  of  Federal  courts  attach  whenever  one  State  may 
choose  to  make  complaint  against  another,  p.  230. 

Approved  in  State  v.  Frost.  113  Wis.  654,  666,  80  N.  W.  922.  923. 
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holding  Circuit  Courts  have  original  Jurisdiction  of  InformatloD 
In  eqnltj*  on  behalf  of  State  to  restrain  Federal  receiver  from  de- 
stroying railroad. 

Federal  Jnrlsdlctlon  exercised  In  cases  directly  affecting  prop- 
erty rights  of  State,  p.  24a 

Approved  in  Sonth  DakoU  v.  North  Carolina,  1&2  U.  8.  814,  318,  24 
Sup.  Ct  274,  276,  holding  Supreme  Court  has  Jurisdiction  over  fore- 
closure suit  by  Sontb  Dakota  as  donee  of  bonds  Issued  by  North 
Carolina  and  secured  by  railroad  mortgage;  Kansas  v.  Colorado,  185 
U.  S.  140, 141,  46  L.  814,  22  Snp.  Ct  557,  holding  controversy  betvreen 
States  within  original  Jurisdiction  of  Supreme  Court  shown  by  bill 
by  Kansas  questioning  right  at  Colorado  to  obstruct  flow  of  Ar- 
kansas river. 

Federal  court  will  not  exercise  Jurisdiction  to  enforce  penal  laws 
of  State  against  nonresident,  p.  240. 

Distinguished  In  McCreary  v.  First  National  Bank,  109  Tenn. 
138,  70  8.  W.  823,  holding  Chancery  Court  has  Jurisdiction  of  suit 
against  national  bank  to  recover  penalty  under  Rev.  Stat.,  f  9197. 
for  charging  usurious  interest 

Acquiescence  by  Missouri  In  itroceedings  of  sanitary  district  in 
carrying  out  sewer  system  no  bar  to  relief  against  pollntlon  of 
waters  by  sewerage  through  drainage  canal,  pp.  245-247. 

Approved  in  Winchell  v.  City  of  Waukesha,  110  Wis.  110.  85  N.  W. 
670,  holding  plaintiff  entitled  to  injunction  rcBtralnlng  defendant 
city  from  using  stream  for  sewage  without  Brst  deodorizing  sewage. 
See  notes,  84  Am.  St  Rep.  915.  020. 
180  D.  S.  200'27ft    Not  cited. 
180.  V.  8.  276-284,  45  L.  527,  LAMPASAS  v.  BELL. 

City  cannot  complain  that  inhabitants  of  district  annexed  on  re- 
Incorporation  had  no  opportunity  to  be  beard,  p.  283. 

Approved  In  Anglo-American  Prov.  Co.  v.  Davis,  etc.,  Co.  (No.  2), 
191  U.  S.  378,  24  Sup.  Ct.  04,  holding  defeated  party  not  entitled  to 
direct  appeal  to  Supreme  Court  when  Federal  question  set  up  below 
was  decided  In  his  favor;  Smith  v.  Indiana,  191  U.  S.  148.  24  Sup.  Ct 
S2,  holding  county  auditor  cannot  maintain  writ  of  error  to  decision 
requiring  deduction  of  mortgage  from  assessed  value  of  realty; 
'  Red  Biver  Valley  Nat  Bank  v.  Crolg,  181  U.  8.  KB,  4D  L.  1000,  21 
Sup.  Ct  707,  holding  one  who  cannot  be  injured  by  statute  giving 
additional  rights  to  mechanic's  lienor  cannot  complain  thexeot. 
180  0.  S.  284-295,  4B  L.  631,  HOLLY  V.  MISSIONABT  SOCIDTY, 
ETC. 

Court  of  equity  will  not  transfer  loss  from  one  Innocent  party  to 
another,  p.  295. 

Approved  In  Hallett  v.  Fish,  123  Fed.  202,  holding  where  plaintiff 
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fnmlstied  eecnrltlea  to  InBolvent  bank  wboae  condition  was  cod- 
cealed  and  paid  same  may  recover  from  receiver  ftinde  coming  into 
bis  bands,  subject  to  Intervening  rlglits;  Crocker-Woolwortb  Bank 
V.  Nevada  Bank,  139  Gal.  571,  73  Pac.  458,  holding  where  "  nlscd 
check"  Is  deposited  with  bank  lor  collection  and  is  restrictlvely 
Indorsed  drawee  cannot  hold  bank  after  collection  and  payment 
180  U.  8.  295-310,  46  L.  53S,  ROBINSON  t.  SOUTHERN  NAT. 
BANE. 

Pledgee  of  stock  entering  same  In  own  name  Is  not  liable  as 
owner,  pp.  809,  310. 

Approved  In  Bankln  v.  Fidelity  Trnst  Co.,  189  U.  S.  2«,  23  Snp. 
CL  556,  47  L.  796,  holding  pledgee  of  national  bank  stock  not  liable 
as  stockholder  unless  estopped  bj  representation  to  deny  pledge: 
Brunswick  Terminal  Co.  v.  National  Bank  of  Baltimore,  112  Fed. 
816.  holding  where  one  In  whose  name  stock  stood  for  short  time 
reconveyed  same  to  owner  before  Indebtedness  in  question  arose, 
form^  cannot  be  held. 
180  U.  8.  311-313,  45  L.  542,  UcDONALD  v.  MASSACHUSETTS. 

Writ  of  error  was  sued  out  from  Federal  Supreme  Court  to  Su- 
perior Court,  p.  312. 

Approved  In  Bothscblld  v.  Knight,  ISl  V.  S.  339,  46  L.  579,  22  Snp. 
Gt.  393,  holding  Superior  Court  Is  proper  court  to  which  writ  of 
error  from  Federal  Supreme  Court  should  Issue  where  State  Supreme 
Court  has  affirmed  Judgment  sending  back  rescript. 
180  U.  S.  314-332.    Not  cited. 
180  U.  S.  333-342,  45  L.  557,  BLTTHE  v.  HINCELET. 

Writ  of  error  wltl  be  dismissed  wbere  t^ken  only  for  delay,  p.33S. 

Approved  in  Equitable  Life  Assur.  Society  v.  Brown.  187  U.  S. 
311,  315,  23  Sup.  CL  124.  47  L.  192.  193,  holding  writ  of  error  to 
Hawaiian  Supreme  Court  will  be  dismissed  Instead  of  Judgment 
affirmed  where  all  questions  have  been  definitely  settled  agreebly 
to  Supreme  Court 
ISO  U.  S.  343-^55,  45  L.  583.  UNITED  STATES  v.  BEBBE. 

Fraud  which  does  not  prevent  full  presentation  of  case  la  unavall- 
lug,  p.  309. 

Approved  In  Bailey  v.  WEUeford,  126  Fed.  807,  holding  where  de- 
fendant elects  to  litigate  charge  in  State  courts  he  cannot  obtain 
Federal  review  on  allegation  that  complaining  witnesses'  testimony 
was  perjured. 

Laches  of  government  officers  cannot  be  set  up  against  goveni- 
inent's  claim,  p.  354. 

Approved  In  United  States  v.  Michigan.  190  V.  S.  405,  23  Sup.  Ct 
751,  47  L.  1113,  holding  laches  no  defense  In  salt  by  United  States 
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Bg^nst  Mlcbigan  for  accounting  (or  surplus  proceeds  from  publk' 
laud  sales  above  cost  of  ship  cauaL  ' 

ISO  D.  S.  356-362,  45  L,  570.  BIBD  t.  UNITED  STATES. 

Testlmou^  as  to  defendant's  conduct  toward  deceased  over  montli 
before  murder  ts  Inadmissible,  p.  3(t0. 

See  89  Am.  St.  Sep.  687,  note. 

InstmctlonB  omitting  defeudant's  view  of  necessitr  of  killing 
are  erroneous,  p.  361. 

Approved  In  United  States  v.  Lewis,  111  Fed.  635,  holding  necee- 
slt;  of  killing  In  self-defense  must  be  "  appsrentlj'  imminent." 

Mlacellaneons.     Cited  in  Bird  v.  United  States,  1S7  U.  S.  120,  23 
Sup.  Gt.  43,  47  L.  101.  reciting  historr  of  litigation. 
180  U.  S.  332-370,  45  L.  574,  GARDNER  V.  BONESTELL. 

Determination  of  land  department  wltbln  its  Jurisdiction  is  con- 
clusive, p.  369. 

Approved  In  Gertgens  v.  O'Connor,  191  D.  S.  240,  24  Sup.  Ct.  96, 
holding  patent  of  land  department  issued  after  contest  conveys 
legal  title;  De  Cambra  v.  Rogers,  189  U.  S.  122,  23  Sup.  Ct.  521,  47 
L.  735,  holding  decisions  of  land  department  on  qnestions  of  facts 
are  conclnslve  in  tbe  courts;  Edwards  v.  Begole,  121  Fed.  8,  hold- 
ing land  department's  Itnding  of  fact  that  contesting  homestead 
settler  did  not  become  actual  occupant  until  certain  date  is  con- 
clusive upon  the  courts. 

Distinguished  In  School  of  Magnetic  Healing  v.  McAnnulty,  1S7 
U.  8.  108.  23  Sup.  Ct  36,  47  L.  96,  holding  postmaster-general  liss  no 
power  to  refuse  delivery  of  letters  to  magnetic  besllng  society  under 
Rev.  Stat,  |  3929,  against  fraudulent  use  of  mails. 

Supreme  Court  does  not  review  State  court's  flndlngs  of  facts, 
p.  370. 

Approved  in  Thayer  v.  Spratt,  1B9  D.  S.  853,  23  Snp.  Ct.  579,  47 
L.  819,  holding  evidence  on  which  flndlngs  of  fact  in  State  court 
rest  cannot  be  reviewed  on  writ  of  error;  Western  Union  Tel.  Co.  v. 
Call  Publishing  Co..  181  U.  S.  104,  45  L.  771.  21  Sup.  Ct  565.  holding 
questions  of  fact  decided  In  State  court  not  subject  to  review  In 
Supreme  Court 
180  D.  S.  371-379,  45  L.  577,  RICE  v.  AMES. 

Section  1014,  Rev.  Stat,  limits  Circuit  Court  commlsBtoner's  au- 
tbori^  to  crimes  against  tbe  United  States,  p.  877. 

Approved  in  Wright  v.  Henliel,  190  U.  8.  62,  23  Sup.  Ct  786,  47  L. 
9S6t  holding  section  1015.  Rev.  Stat,  providing  for  ball  In  criminal 
cases  applies  only  to  crimes  against  United  States. 
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180  V.  8.  S78-383,  45  L.  683,  WHBLB8S  y.  ST.  LOUIS. 

DIatlDct  demands  of  parties  wtaoae  Interesta  are  distinct  cannot 
be  Joined  Cor  Jorisdlctlonal  amount,  p.  382. 

Approved  In  Brown  v.  Denver,  186  U.  8.  480,  46  L.  12S9,  22  Sap. 
Ct  943,  reaffirming  rule;  Wssbingtoo  Co.  v.  WlUams,  111  Fed.  813, 
holding  Beuarate  bondholders  cannot  unite  in  equity  to  establish 
validity  of  bondB,  each  tiavlDg  an  adequate  legal  remedy. 

DlBtlagulshed  In  Jones  v.  Mutual  Fidelity  Co..  123  Ted.  611.  hold- 
ing under  19  Laws  Del.,  chap.  181,  Jurisdictional  amount  exists  wha« 
assets  of  Insolvent  corporation  proceeded  against  thereunder  exceed 
$2,000  regardless  of  Individual  claims;  dlasentlng  opinion  In  Wash- 
ington Go.  V.  Williams,  111  Fed.  814,  majority  holding  separate 
bondholders  cannot  unite  in  equity  to  determine  validity  of  bonds, 
each  having  adequate  legal  remedy. 
.180  U.  S.  389-401,  45  L.  588,  HOBBS  v.  BEACH. 

Adopting  Dennis  and  Yerk  type  of  addresstoff  machine  to  work 
of  Beach  device,  for  attaching  strap  to  boxcorners,  Involved  inven- 
tion, p.  392. 

Approved  In  Boyer  v.  Keller  Tool  Co.,  127  Fed.  138,  boldlng 
patentable  Boyer  patent  No.  537.629,  for  pneumatic  tool  usefully 
combluiug  old  elements;  Lowrie  v.  H.  A.  .Meldmm  Co.,  124  Fed.  762, 
holding  patentable  Steel  patent  No.  652.407,  garment  faeteneir  to 
give  waist  an  elongated  appearance  in  front;  Peters  v.  Union 
Blacnlt  Co.,  120  Fed.  685,  holding  patentable  Peters  patent  No.  821,. 
974,  for  method  of  packing  crackers  In  ordinary  collapsible,  inter- 
locking cartoo;  Camlottl  Unhalrlng  Co.  v.  American,  etc.  Machine 
Co.,  115  Fed.  502.  holding  patentable  Sutton  patent  No.  383,258,  for 
nnbalring  machine,  the  main  feature  being  brush  operated  with 
rotary  motion;  George  Frost  Co.  v.  Cohu,  112  Fed.  1012,  holding 
patentable  Gorton  patent  No.  552,470,  for  hose  supporter  with  button 
made  of  rnhbcr;  Hallock  v.  Davison,  107  Fed.  4S6,  holding  patentable 
Hollocb  patent  No.  600,782.  for  weeding  machine  with  distinctlvdj 
new  tooth  with  lateral  atifTness  and  forward  flexibility. 

RelsBue  sought  In  good  faith  to  secure  InvoitloD,  not  Injuring 
others.  Is  allowable,  p.  394. 

Approved  In  Diamond  Drill  &  Mach.  Co.  v.  Kelly  Bros.,  120  Fed. 
292.  holding  valid  but  not  Infringed  Jackson  patent  No.  4S2,gffiS,  for 
machine  for  making  and  Inserting  wire  coll  fastenings  In  boitR: 
Western  Electrical  Instrument  Co.  v.  Stevens,  119  Fed.  186,  uphold- 
ing WeBtern  reissue  patent  Na  433,637,  for  electrical  measuring 
Instrument. 

Conrt  will  review  action  of  patent  commissioner  for  accident  or 
mistake  appearing  on  record,  p.  396. 

Approved  In  Westlngbouse,  etc.,  Mfg.  Co.  v.  Stanley,  etc,  Ufg. 
Co.,  115  Fed.  813,  holding  court  has  power  to  review  commissioner's 
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USS  Notes  on  V.  S.  Reporta.  180  U.  8.  402-451 

action  In  gntDtlDg  reissue  for  system  ot  electrical  distribution  where 
Uv  aotborlses  no  such  relssoe. 

Courts  regard  with  disfavor  attempt  to  enlarge  scope  of  patent* 
once  granted,  p.  396. 

Approved  In  Amerlcau  Bell  Tel.  Co.  t.  National  Tel.  Mfg.  Co., 
108  Fed.  lOOS,  holding  patentee  disclaiming  speech  transmitting 
nature  ot  Inveutlon   cannot  amend  application   to   Include   such 

Patent  does  not  expire  by  Eer.  StaL,  (  4887,  when  foreign  pateat 
ends  onless  latter  obtained  with  patentee's  consent,  p.  397. 

Distinguished  In  John  R.  Williams  Co.  v.  Miller,  etc.,  Co.,  US' 
Fed.  1528,  holding  patent  expires  when  foreign  patent  ends  under 
Rev.  StaL,  I  4SS7,  where  applicant  assigned  right  before  patent  and 
patented  In  foreign  country  before  patent  obtained  here. 

Words  "  substantially  as  described  "  In  patent  application  do  not 
limit  to  exact  structure  outlined,  p.  400. 

Approved  in  Kircbberger  v.  American,  etc.,  Burner  Co..  128  Fed. 
607,  holding  where  original  speclQcatlons  sufficiently  show  claims 
flnaUy  made,  same  may  be  amended  to  secure  whole  benefit  of  In- 
vention; General  Electric  Co.  v.  International  Specialty  Co.,  128 
Fed.  7SS,  holding  words  In  claim  "  to  operate  substantially  as  de- 
scribed" do  not  limit  claim  by  Introducing  elements  described  In 
specifications. 

Distinguished  in  Otis  Elev.  Co.  v.  Portland  Co.,  127  Fed.  6D3, 
holding  void  Bassett  patent  No.  453,055,  for  elevator  controlling 
machine  since  by  lilMral  constractlon  claimed  original  patent  would 
cover  reissue. 

180  D.  S.  402-«0,  45  L.  596,  GOVERNOR  MITCHELL,  ETC.,  OP 
FLORIDA  V.  FURMAN. 

Act  1828  confirming  Mexican  land  grants  applied  to  all  claims 
perfect  and  Imperfect,  p.  438. 

Approved  in  Barker  t.  Harvey,  18X  U.  S.  489,  4S  L.  987,  21  Sup. 
Ct  693,  holding  Mission  Indians  claiming  right  to  permanent  occu- 
pancy of  land  must  present  claim  to  commissioners  within  two 
years  under  section  13,  act  1S51;  Ashley  Co.  v.  Bradford,  109  La. 
ffltS,  S3  So.  639,  upholding  article  233,  La.  Const.,  requiring  con- 
tract of  tax  titles  to  be  brought  within  three  years. 
180  O.  S.  440-451,  45  L.  613,  JOHNS  v.  WILSON. 

Where  owner  of  equity  Is  omitted  by  mistake,  mortgagee  la 
entitled  to  second  foreclosure,  p.  450. 

Approved  In  London,  etc..  Bank  v.  Horton,  126  Fed.  607,  holding 
mortgagee  has  right  to  second  foreclosure  where  grantee  of  mort- 
gagor was  not  made  a  [mrty. 
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ISO  U.  S.  452^495  Notes  tm  V.  S.  Reports.  USt 

Miscellaneous     Cfted  In  Hudson  r.  Wood,  IIG  Fed.  771,  hotdinE 
Rev.  Stat,  i  916,  does  not  extend  to  remedies  or  Jndgments  In  eqolt; 
•  under  State  statutes. 
180  U.  S.  452-470,  45  L.  819,  W.  W.  CARGILL  CO.  v.  MINNESOTA. 

Supreme  Court  follows  State  courts'  Interpretation  of  State 
statute,  p.  466. 

Approved  In  Pabst  Brewing  Co  v.  Crenshaw,  120  Fed.  147,  npbold- 
Ing  Mo.  act  ISD9,  for  license  tax  on  beer  and  malt  liquors  construed 
to  be  Inapplicable  to  beer  manufactured  outside  State. 

State  law  licensing  elevators  situated  on  railroad  rlgbt  of  wa^  is 
valid,  p.  408. 

Approved  In  Peacock  v.  Pratt,  121  Fed.  777,  upholding  Hawaiian 
Income  tax  law  of  1901,  allowing  person  or  family  {1.000  exempt 
therefrom. 

Distinguished  In  dissenting  opinion  In  Ptdellty  Mut.  Life  Assn.  v. 
Mettler.  1S5  U.  S.  333.  336,  46  L.  93tS,  936,  22  Sup.  Ct.  672,  67E. 
majority  upholding  Texas  statute  imposing  on  life  Insurance  com- 
panies 12  per  cent,  damages  and  attorney's  fees  for  nonpayment  of 
loss  within  time  limit. 
180  U.  S.  471-483.  45  L.  62T,  MITCHELL  V.  FIRST  NAT.  BAMK. 

Judgment  In  State  court  denying  bank's  claim  agaiost  iDsolrent 
bars  Federal  suit,  p.  480. 

Approved  in  United  States  v.  Elsenbels,  112  Fed.  196,  holding 
State  court's  Judgment  offered  in  evidence  In  Federal  court  cannot 
be  questioned  for  errors  not  affecting  the  Jurisdiction;  Gorbam  v. 
Broad  Itlver  Tp..  109  Fed.  776,  holding  Judgment  of  State  Supreme 
Court  establishing  invalidity  of  bonds  binds  purchaser  of  bonds  Id 
privity  with  former  owner  as  to  such  Judgment 

Distinguished  in  Gilbert  v.  American  Surety  Co..  121   Fed.  502, 
lu)ldlng  question  ruled  by  appellate  court  not  res  adjudicata  be- 
tween pai-tles  where  trial  court  dismisses  for  want  of  prosecution. 
180  U.  S.  481,  485.    Not  cited. 
180  U.  S.  486-495.  45  L.  634.  LI  SING  t.  UNITED  STATES. 

St'ctlon  12  of  unratified  treaty  with  China  of  1888  la  not  binding 
on  courts,  p.  490. 

Approved  In  Pok  Toung  Yo  v.  United  States,  18B  U.  S.  299,  302. 
46  L.  919.  22  Sup,  Ct  U8T,  6S9,  holding  laat  ctaose  of  secUoD  8  of 
act  1888  giving  secretary  of  treasury  power  to  regulate  rights  of 
trauHit  or  Chinese  under  treaty  of  1888  became  iaoperatlTe  since 
treaty  was  never  ratlBed;  In  re  Lee  Oon  Tnng,  111  Fed.  1000,  hold- 
ing portions  of  act  1888  dependent  upon  ratUcation  of  treaty  of  that 
jeiir  never  became  operatlva 
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11S5  Notes  on  U.  S.  Reports.  laO  IT.  S.  496-533 

Under  act  1893,  Cblnese  Beeldns  entrance  as  mercbant  must  show 
be  iras  not  ^igaged  In  manniil  labor,  p.  ^2. 

Approved  in  United  States  y.  Huog  Chang,  126  Fed.  404,  holding 
deportation  proceedings  to  extent  of  determining  whether  person 
cbsTged  In  Cbineee  citizen  are  criminal. 

Proceedings  before  United  Btates  Judge  under  exclusion  not  a  trial 
for  offense,  p.  494. 

Approved  In  In  re  Ah  Tal,  12S  Fed.  796,  holding  proceeding  before 
Federal  Judge  for  deportation  of  Chinese  Is  not  criminal  but  Judge 
maj  admit  to  bail  pending  appeal. 

Judicial  department  cannot  properly  express  opinion  upon  wisdom 
of  congressional  measures,  p.  495. 

.Xpproved  In  United  States  v.  Wong  Chow,  108  Fed.  378,  holding 
court  has  no  jurisdiction  on  habeas  corpus  to  review  legality  of 
Immigration  officer's  order  for  deportation  of  Chinese  under  28  Stat. 
390. 

Miscellaneous.    Cited  In  In  re  Chin  Aric  Wing,  115  Fed.  413,  hold- 
ing Federal  Judge  has  Jurisdiction  as  on  agreed  statement  of  facts 
where  Chinese  alien  appeals  from  commissioner's  order  without  ot>- 
Jecting  to  findings. 
180  U.  S.  490-498.    Not  cited. 
180  U.  S.  469-505.  46  L.  039,  MINNESOTA  v.  BRUNDAGE. 

Federal  court  Interferes  by  habeas  corpus  only  In  cases  of  urgency, 
pp.  502,  503. 

Approved  In  Moss  v.  Glenn,  1S9  U.  S.  506,  23  Sup.  Ct  851,  47 
L.  1121,  and  Tsnkamoto  v.  Lackmann.  187  U.  S.  635,  23  Sup.  Ct.  842. 
47  L.  343.  both  reaffirming  rule;  Reld  v,  36aes,  187  U.  S.  154,  23  Sup. 
CL  80,  47  L.  117,  holding  Federal  court  will  not  grant  habeas  corpus 
to  person  convicted  by  State  court  on  ground  of  violation  or  Federal 
Constitution  until  review  In  State  courts;  Sorti  v.  Massachusetts. 
183  U.  S.  141,  46  L,  124.  22  Sup,  Ct.  73.  homing  Federal  courts  will 
seldom  permit  writ  of  habeas  to  be  substituted  for  writ  of  error. 
affirming  In  re  Sortl,  109  Fed.  807,  808;  In  re  Stone,  120  Fed.  101, 
refusing  writ  of  habeas  corpus  to  petitioner  convicted  of  peddling 
without  license,  leaving  him  to  remedy  In  State  court;  Ex  parte 
Kcarlcb.  118  Fed.  931,  discharging  writ  of  habeas  corpus  to  release 
agent  of  nonresident  corporation  arrested  for  violating  license 
ordinance  alleged  to  regulate  interstate  commerce.  See  87  Am.  St 
Kcp.  202.  note. 
ISO  U.  S.  506-533,  45  L.  642,  WILKES  COUNTY  v.  COLER. 

Entering  of  yeas  and  nays  on  second  and  third  readings  of  act, 
under  N.  C.  Const.,  art  2.  1  14,  was  condition  precedent,  p.  517. 

Approved  In  Debnam  v.  Chltty,  131  N.  C.  683,  48  S.  B.  11,  hold- 
Vol.  Ill  — 76 
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180  U.  S.  633-686  Notes  on  U.  S.  Reports.  lias 

Ing  iDTslld  etatate  aatborlitng  conntj  bona  Issne  where  Joornal 
did  not  show  that  no  membere  voted  nay,  nor  recorded  sack  rote. 

Federal  court  follows  State  court's  rnUiig  as  to  wbether  act  was 
BO  passed  as  to  become  law,  p.  G24. 

Approved  In  Stanley  County  r.  Coler,  190  D.  S.  442,  23  Sup. 
Ct  813,  47  L.  1X31,  afflrming  Board  of  Comrs.  of  Stanley  Ga  t. 
Col»,  lis  Fed.  708,  707,  708,  714,  716,  holding  Stole  dedsUai  con- 
struing a  valid  statute,  and  holding  Invalid  county  bonda  fssoed 
thereund^  la  not  binding  on  Federal  courta 

Power  of  municipal  cmporatlon  to  issue  bonda  governed  by  de- 
cisions of  Stote  conrt  when  bonda  Issned,  p.  JS31. 

Approved  In  Wllkea  County  v.  Coler,  190  D.  S.  108,  109,  111,  23 
Sup.  Ct  738,  47  L.  972,  973,  affirming  Board  of  Comra.  of  Wilkes 
Co.  V.  Coler,  113  Fed.  727,  728,  732.  733,  holding  ordinance  of  N. 
C.,  March  9,  1868,  chartering  railroad  and  authorizing  county 
bonds,  authorized  county  Into  which  road  was  subsequently  ex- 
tended to  Issue  bonds;  Board  of  Comrs.  v.  Travelers'  Ins.  Co.,  128 
Fed.  819,  821,  823,  holding  Federal  court  will  not  declare  Invalid 
bonds  Issued  under  statute  held  valid  by  State  courts  when  bonds 
Issued,  though  State  holding  subsequently  reversed;  Board  of 
Comrs.  V.  Gardiner  Sav.  Inst,  119  Fed.  47,  holding  valid  bonds 
issued,  under  89  Ohio  Laws,  f  66,  authorising  conntlea  containing 
cities  of  flrat  grade  of  second  clasa  to  Issue  improvement  bonds 
assessing  cost  on  abntting  property. 

Miscellaneous.  Cited  In  Board  of  Comrs.  of  Wilkes  County  v. 
Coler,  100  Fed.  1067,  certifying  questions  of  principal  case. 


State  legislation  as  Judicially  known  to  courts  cannot  t>e  Im- 
ported into  record  in  order  to  give  Federal  court  jurisdiction,  pp.  635. 
536. 

Approved  In  Indiana  Power  Co.  v.  St  Joseph,  etc.,  Co.,  187  D. 
S.  636.  23  Sup.  Ct.  842,  47  L.  343,  reaffirming  rule;  Bankers',  etc, 
Co.  V.  Minnesota,  etc.,  Ry..  192  D.  S.  383,  24  Sup.  Ct  329,  holding 
suit  against  railroad  company  to  recover  for  loss  of  mall  package 
does  not  arise  under  Federal  law  so  aa  to  warrant  review  of  Cir- 
cuit Court  of  Appeals'  decision;  Mutual  Life  Ins.  Co.  v.  McGrew. 
ISS  U.  S.  300.  312,  23  Sup.  Ct  370.  380,  47  L.  486.  486,  holding  ques- 
tion of  full  faltb  denied  to  Hawaiian  judgment  cannot  be  raised 
in  Supreme  Court  where  not  presented  to  State  court;  Arkansas 
V.  Kansas  &  T.  Coal  Co.,  183  D.  S.  190,  46  L.  147,  22  Sup.  Ct  49. 
holding  Circuit  Court  cannot  take  Judicial  notice  In  petition  to 
remove  suit  to  prevent  Importation  of  armed  men  Into  strike  re- 
gion, that  such  men  must  be  brought  through  another  State:  State 
of  Washington  v.  Island  Lime  Co.,  U7  Fed.  777,  77E^  779,  holding 
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1187  Notes  on  U.  8.  ReportB.  180  TJ.  S.  536-618 

auKmoTBble  snlt  b;  State  to  recover  land  and  value  of  UmeBtone 
quarrler  tbereou  where  no  facta  are  alleged  nor  claim  made  Bbow- 
Ing  Buch  to  be  mineral  land;  State  of  Sontli  Carolfna  t.  Virginia- 
Carolina,  etc.,  Co.,  117  Fed.  729,  holding  unremorable  salt  againet 
foreign  corporation  for  penalty  nnder  State  statute  porportlog  to 
be  paased  under  police  power. 
180  U.  S.  536-551,  45  L.  667,  IN  RE  McKENZIE. 

Writ  of  babeaB  corpus  cannot  be  availed  of  aa  writ  of  error, 
p.  fi46L 

Approved  In  In  re  Chow  Loy,  110  Fed.  951,  holding  IrregularitieB 
in  appeal,  nnder  Chinese  excluBlon  act  1888,  are  reviewed  by  appeal 
to  Circuit  Court  of  Appeals,  not  by  habeas  corpuB. 

Circuit  Court  of  Appeals  may  grant  supersedeas  and  punish  con- 
tempt In  disobeying  same,  p.  550. 

Approved  in  Anderson  v.  Comptols,  109  Fed.  976,  976,  holding 
where  appeal  has  been  regularly  allowed  by  Olrcnit  Court  of  Ap- 
peals,  citation  Issued   and   superseades   bond  approved,   appellate 
court  may  punish  for  contempt 
180  tJ.  S.  552-587.  45  L.  663.  THROCKMORTON  v.  HOLT. 

Court's  withdrawal  of  evidence  from  Jury  in  general  cures  error, 
p.  567. 

Approved  In  Bnllock  v.  State,  65  N.  J.  L.  678.  86  Am.  SL  Rep. 
683,  47  Atl,  62.  holding  erroneous  admlsBion  of  evidence  cared  by 
subsequent  withdrawal;  State  v.  Hill.  52  W.  Va.  301,  43  8.  E. 
161.  holding  error,  If  any,  In  allowing  questions  purged  by  aubse- 
quently  ruling  out  such  evidence. 

Declarations  snd  letters  of  testator  wtiose  will  Is  alleged  a  forgery 
are  not  admissible,  pp.  571,  579. 

Approved  In  Matter  of  Kennedy,  167  N.  Y.  176,  60  N.  E.  446, 
holding  Inadmissible  declarations  of  alleged  testatrix  before  death 
aa  to  testamentary  disposition  of  property  In  lost  will. 
180  U.  S.  587-618,  45  L.  879,  FBBBPORT  WATER  CO.  V.  FREE- 
PORT  CITY. 

Municipal  corporations  may  be  invested  with  power  to  bind 
themselves  by  Irrevocable  rates,  p.  593. 

Approved  in  Detroit  v.  Detroit  Citizens'  Street  R.  R.  Co.,  184 
U.  8.  382,  46  L.  C06.  22  Sup.  Ct.  41G,  holding  legislature  may  au- 
thorize municipal  corporation  to  bind  Itself  by  contract  wltU  street 
railway  company  for  fixing  fares. 

Power  of  regulation  can  be  bargained  away  only  by  positive 
grant,  p.  599. 

Approved  In  Stanislaus  Co.  v.  San  Joaquin,  etc.,  Co.,  192  D.  S, 
208,  24  Sup.  Ct.  244,  holding  scctlou  3,  Cal.  Stat  1802,  giving  water 
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companlea  power  to  llx  rates  snbject  to  regulaUon  by  Bnperrlaors 
to  cectain  tntnlmnm  rate  created  no  IrreTocable  power;  Oweucboro 
r,  Owensbwo  Water-Works  Co.,  191  U.  S.  371,  24  Sup,  Ct  87, 
holdlDg  dtr  empowered  by  Ey.  Stat  1809,  i  8290,  to  reKolate 
water  ratea  does  not  loee  snch  rlgbt  by  ordinance  girlng  compaD; 
rigbt  to  make  all  needfal  rules;  Rogers  Park  Water  Co.  t.  Fergus. 
180  D.  8.  628,  4S  L.  705,  21  Sup.  Ct  491,  boldlng  provision  in 
ordinance  granting  use  of  streets  for  water  purposes  that  grantee 
shall  charge  certain  rates  gives  no  contract  right  to  charge  sncb 
rates  during  life  ol  rrsnchlse;  Danville  Water  Co.  t.  DanvUle, 
ISO  U.  S.  623,  46  L.  701,  21  Sap.  Ct  SOT.  boldlug  ordinance  grajit- 
lug  right  to  construct  water-works  to  supply  city  wltli  water  con- 
taining agreement  of  city  to  p^  fixed  hydrant  rental  creates  no 
Irrevocable  contract;  People's  Gaslight,  etc..  Co.  v.  City  ot  Chicago, 
114  Fed.  386,  holding,  und»  III.  Const.  1870,  and  laws  city  of  Chi- 
cago may  regulate  rates  of  gas  company  as  to  lines  acquired  by 
consolidation  subsequent  to  ordinance  giving  company  powo"  to 
flx  same;  Chicago  Union  Traction  Co.  v.  Chicago,  199  IIL  540,  65 
N.  E.  468.  holding  railway  corporation  leasing  street  railway  lines 
baring  contracts  with  city  allowing  charging  of  unreducible  fare 
takes  same  subject  to  power  of  city  to  regulate;  Enoxvllle  v. 
KnoxvlUe  Water  Co.,  107  Tenn.  678.  690,  64  S.  W.  1083,  1086,  1087. 
upbolding  KnoxvlUe  ordinance  of  1901,  reducing  water  rate  fixed 
by  prior  ordinance. 

Distinguished .  In  dissenting  opinion  in  Rogers  Park  Water  Co. 
V.  Fergus.  180  D.  S.  631,  032.  4S  L.  706.  21  Sup.  Ct  492.  493,  ma- 
jority holding  no  contract  created  by  ordinance  granting  use  ot 
streets  for  water  purposes  giving  power  to  charge  certain  annual 
rates;  dissenting  opinion  In  Danville  Water  Co.  v.  Danville,  180 
TJ.  S.  023,  624,  45  L.  701,  21  Sup.  Ct.  507,  majority  holding  ordi- 
nance provision  for  payment  of  certain  annual  hydrant  rental  does 
aqf  create  Irrevocable  contract 

180  U.   S.  619-624.  4S  L.  696,  DANVILLE  WATER  CO.  t.  DAN- 
VILLE. 

Adjudged -In  conformity  with  Freeport  Water  Company  t.  Free- 
port,  supra,  p.  023. 

Approved  In  KnoxTtUe  v.  Knoxvllle  Water  Co..  107  Tenn.  678. 

C4  S.  W.  1083,  upholding  Enoxvllle  ordinance  of  1901.  reducing 

water  raleR  established  by  contracts  enacted  Into  prior  ordinances. 

180   V.   S.   624-033.   45   L.   702,   ROGERS   PARK   WATER   CO.   v. 

FERGUS. 

Contracts  concerning  governmental  functions  must  be  strictly 
construed,  p.  628. 

Approved  in  Owensboro  v.  Owensboro  Water-Works  Co.,  191  V. 
S.  371,  24  Sup.  Ct  87.  holding  city  empowered  by  Ky.  Stat.  ISTO. 
I  3290.  does  not  surrender  eucn  power  by  ordinance  giving  water 
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companr  power  to  make  and  enforce  needful  regulations;  Knoz- 
Tille  T.  KnoxTllle  Water  Co.,  107  Tenn.  678,  U  S.  W.  1083,  up- 
holding  KnoxvUle  ordinance  of  1901,  reducing  water  rates  prevloiislj 
establlsbed  by  contracts  enacted  Into  ordlnancea. 
180  U.  8.  637,  45  L.  710,  OHIO  RIVBR  RAILROAD  CO.  T.  LOOK- 
WOOD. 

Petition  for  writ  of  certiorari  dented,  p.  637. 

Cited  in  Um  T.  Railroad  Co.,  Bl  W.  Va.  118,  41  S.  H.  844,  htdd- 
tng  covenant  in  deed  grantlag  right  of  way,  to  execute  deed  of 
fee,  le  conatmed  In  light  of  granting  dsnee  and  calls  for  no  estate 
greater  than  right  of  vr&j. 
180  U.  a.  640,  4&  L.  711,  MDBLLER  ▼.  NUGENT. 

Petition  for  writ  of  certiorari  granted,,  p.  640, 

Cited  in  Hoiden  t.  Strotton,  191  U.  8.  119,  24  Sup.  OL  47.  holO- 
Ing  certiorari  la  proper  method  of  revliiwing  decision  of  Oircnit 
Court  of  Appeals  In  rerlewing  decision  of  Inferior  court  on  petltloD 
under  bankruptcy  act  1S9S,  |  240, 
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CLXXXI  UNITED  STATES. 


181  U.  8.  1-29.  45  L.  719,  EAST  TENNESSEE  V.  &  G.  BT.  CO.  w. 
INTERSTATE  COMMEECB  COMMISSION. 

Competition  brings  Into  pla7  tlie  dlaslmllarltr  of  rates  wsirmnt- 
ln£  lesser  cbarge  for  long  distance,  p.  IB. 

Approved  in  Interstate  Commerce  Comm.  ».  Cincinnati,  P.  & 
V.  R.  R.  Co.,  123  Fed.  82S,  holding  lower  rates  to  Norfolk  and  Vir- 
ginia from  MlaslBBlppi  Taller  points  than  to  Wilmington.  N.  C, 
are  Justified  b^  tbe  competition  at  former  places  due  to  being  tn 
"trunk  line  terrltorn"  Interstate  Commerce  Comm.  T.  Soutbem 
Rj.  Co.,  122  Fed.  801,  holding  where  rates  to  nearer  point  are  rea- 
sonable the7  do  not  violate  interstate  commerce  act,  though  rates 
are  less  to  more  distant  point  due  to  legitimate  competition,  affirming 
117  Fed.  743. 

Decree  prohibiting  greater  charge  for  shorter  baul  does  not  show 
rate  nnreaeonable  per  se,  p.  23. 

Approved  in  Interstate  Com.  Comm.  t.  Louisville,  etc.,  R.  R.,  190 
U.  S.  284,  23  Sup.  Ct  6S2;  47  L.  1(»6,  holding  greater  rates  to 
nearer  competitive  point  than  to  more  distant  competitive  point  not 
obnoxious  to  Interstate  commerce  act 

Where  Interstate  commerce  commission  has  erroneooBl^  failed  to 
find  facts  courts  will  not  investigate  Independently,  p.  27. 

Approved  In  Interstate  Commerce  Com.  v.  Clyde  Steamship  Co.. 
ISl  U.  S.  32.  33.  45  L.  731,  21  Sup.  Ct  G18.  514.  holding  courts  will 
not  investigate  facts  wblcb  commerce  commission  by  error  of  law 
failed  to  find  but  will  dismiss  without  prejudice  to  new  investiga- 
tion b7  commission;  dissenting  opinion  in  Missouri  Pacific  Rj.  Co. 
V.  United  States,  189  D.  S.  288,  23  Sup.  CL  SIO,  47  L.  816,  majorit; 
holding  new  remedies  given  by  act  1903,  for  enforcement  of  act  to 
regulate  commerce,  require  reversal  of  pending  suit  and  remand 
for  further  proceedings. 

Law  attributes  prima  facie  effect  to  findings  of  fact  made  by 
commission,  p.  2S. 

Approved  In  Interstate  Commerce  Commission  v.  Southern  Fac. 
Co.,  123  Fed.  603,  601,  holding  finding  of  commission  that  rule  re- 
serving right  to  carrier  to  route  certain  kind  of  tialBc  was  n 
able  and  should  cease  was  prima  fade  lawtoL 
181  U.  S.  29-33.    Not  cited. 
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'   181  U.  S.  33-15,  45  L.  731,  LAMBABD  t.  WEST  CHICAGO  PARK 
G0HM1S8I0NBBS. 

MlscellaneonB.    Cited  In  Fsrrell  t.  West  Chicago  Farh  Commls- 
■loners,  181  U.  8.  404,  46  L.  925,  21  Sop.  CLe09,  referring  to  principal 
•»Be  for  history  of  proceedings. 
ISl  D.  a  45-49.     Not  cited. 

181   D.   S.   48-60.  45   L.   741,    PYTHIAS   KNIGHTS'    StIPEBME 
LODQD  T.  BECK. 

Trial  court  bas  right  under  certain  conditions  to  direct  verdJct. 
p.  52. 

Approved  Is  Morse  t.  St  Paul  Fir«  &.  Marine  Ins.  Co.,  124  Fed. 
453.  holding  case  will  not  be  lightly  taken  from  Jury;  Fidelity,  etc., 
Co.  T.  Love,  111  Fed.  777,  holding  proper  refusal  to  direct  verdict 
for  defendant  where  evidence  showed  that  Insured  shot  himself 
but  not  whether  such  action  was  Intentional  or  accidental;  dissent- 
ing opinion  in  King  v.  Morgan,  100  Fed.  454,  majority  holding  that 
experienced  miner  assumed  risk  Incident  to  use  of  bar  furnished 
him  for  tamping  of  dynamite  blasts. 

Appellate  court  seldom  reverses  for  refusal  to  direct  verdict,  p.  52. 

Approved  in  Thomnson  v.  Southern  Ry.  Co.,  113  Fed.  81,  holding 
where  trial  court  deems  evidence  Insufficient  to  sustain  verdict  for 
pialntifF  intimation  of  intention  to  direct  for  defendant  is  not 
Improper. 

Statements  made  in  proof  of  death  are  not  estoppel,  p.  56. 

Approved  in  Hassencamp  v.  Mut.  Ben.  Life  Ins.'  Co.,  120  Fed. 
479,  holding  proofs  of  death  Including  verdict  of  suicide  by  coroner's 
Jury  are  prima  fade  proof  of  fact  bat  may  be  «hown  to  be  erro- 
neous; Supreme  Tent  v.  Stensland,  206  111.  131.  68  N.  E.  1100,  holding 
wh^'e  beneficiary  notllled  Insurer  before  trial  of  Intention  to  con- 
trovert admission  of  suicide  In  proofs  of  death,  admission  of  such 
testimony  was  proper;  Sartell  v.  Royal  Neighbors  of  America,  S5 
Minn.  373.  88  N.  W.  087,  holding  where  proofs  of  suicide  are  ex- 
plained case  should  be  given  to  Jury. 
181  U.  a  57-67,  45  L.  747,  TEXAS,  ETC.,  EY.  CO.  v.  HUMBLE. 

Loas  of  ability  to  make  earnings  outside  household  dudes  Is  wife's 
loss  under  Arkansas  statutes,  p.  67. 

Approved  in  Healey  v.  Ballentlne  &.  Sons,  66  N.  J.  L.  351,  49  Atl. 
515,  holding  In  action  by  husband  and  wife  for  Injuries  to  wife 
evidence  of  loss  of  her  private  business  was  competent. 
181  V.  S.  68-72.    Not  cited. 

181  U.  S.  73-77,  45  L.  755,  HANCOCK  MUT.  LIFE  INS.  CO.  v. 
WARBBN. 

State  prescribes  purposes  of  corporation  and  means  of  executing 
those  purposes,  p.  76. 

Approved  In  Cable  v.  United  States  Life  Ins.  Co.,  191  D.  S.  807, 
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24  Sup.  at  78,  boldlug  the  fact  that  Federal  taw  la  more  favorable 
to  Insurance  compftniee  than  that  admlntstered  In  State  conrta  does 
not  warrant  Federal  Jurfsdlctlon  to  cancel  policy;  Fiddly  Mnt  Life 
Assn.  T.  Mettler.  186  D.  S.  327,  46  L.  933,  22  Sap.  Ct.  66&,  aphold- 
Ing  Tex.  Bev.  Stat  art  3071,  ImpoBing  12  p»  cent  damages  and 
counsel  fees  upon  life  Inanrance  companies  for  failure  to  par  losses 
within  statutory  limit 

Legislature  of  Ohio  defines  public  policy  of  that  State  toward  life 
Insurance,  p.  77. 

Approved  In  Farm^-a  Ai  Merchants'  Ins.  Go.  v.  Dobney,  168  D. 
S.  304,  23  Sup.  Ct  566,  47  I,.  826,  upholding  Nebr.  Statute,  Ck>mp.  Stat 
chsp.  43,  i  43,  allowing  reasonable  attorney's  fees  in  successful  suits 
agalnet  Insurers  of  realty  totally  destroyed  from  risks  covra^; 
McClaln  V.  Provident  Sav..  etc.,  Soc,  110  Fed.  91,  92,  holding  fol- 
lowing State  court  construction  that  Pa.  Stat  1SS5,  p.  134,  provid- 
ing that  warranty  of  truth  of  material  matters  only  works  forfeiture 
applies  to  foreign  corporations. 
181  U.  S.  77-82.     Not  cited. 

181  U.  B.  92-104,  4S  L.  765,  WESTERN  UNION  TEL.  CO.  T.  CALL 
PUB.  CO. 

Principal  of  equality  forbids  any  difference  In  charge  not  based 
a]>on  difference  in  service,  p.  100. 

Approved  In  dissenting  opinion  in  Ohio  Coal  Co.  v.  Whitcomb. 
123  Fed.  364,  majority  holdmg  discriminative  rate  of  $2  per  car 
charged  one  shipper  only  for  carrying  cars  from  dodu  over  portion 
of  defendant's  line  to  main  line. 
181  U.  S.  104-117.    Not  cited. 
181  U.  S.  117-130.  45  L.  776,  BAKEE  v.  CUMMINGS. 

Dismissal  without  words  "  without  prejudice "  or  equivalents  Is 
general,  p.  125. 

Approved  In  Greene  v.  United  Shoe  Machinery  Co.,  124  Fed.  961. 
holding  where  case  Is  not  heard  on  merits,  decree  sbould  express 
words  "  without  prejudice." 

Defendant  may  look  to  opinion  for  ground  of  dlsmlsssl,  p.  125. 

Approved  In  National  Foundry  &  Pipe  Works  v.  Oconto  City  W. 
Supply  Co.,  1S3  U.  S.  234,  46  L.  169,  22  Sup.  Ct  US.  holding  resort 
may  be  had  to  pleadings  and  to  opinion  to  ascertain  scope  of  de- 
cision where  decree  leaves  same  doubtful;  United  States  v.  Norttik 
&  W.  Ry.  Co.,  114  Fed.  686,  holding  opinion  of  Court  Is  to  be  treated 
as  part  of  record  and  may   be  examined  to  ascertain  qoestlons 


181  U.  S.  131-142.     Not  cited. 
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181  U.  S.  142-161.  46  L.  788,  ST.  PAUL  GAS-LIGHT  CO.  y.  ST. 
PAUL. 

MuDlclpal  ordinance  exercising  delegated  leglalattTe  power  ma; 
be  considered  as  law  of  State,  p.  148. 

Approved  In  Davta,  eta,  Mfg.  Co.  v.  Lob  Angeles.  188  U.  S.  217. 
23  Sup.  Ct.  SOO,  47  L.  780.  boldlng  appeal  lies  to  Supreme  Court 
from  decree  of  Circuit  Court  dismissing  bill  based  on  Impairment 
of  ordinance  contract  by  subsequent  ordinance;  Anoka  Water- 
works, etc..  Co.  T.  Anoka,  108  Fed.  664,  holding  "  ordinance  passed 
by  municipal  council  within  scope  of  tbeir  powers  has  force  of  law." 

Distinguished  In  New  Orleans  Water-Works  Co.  t.  Louisiana.  185 
U.  S.  360,  46  L.  943,  22  Sup.  Ct  686,  boldlng  Supreme  Court  does  nor 
acquire  Jurisdiction  to  review  State  decision  whlcli  Impairs  or  falls 
to  give  effect  to  contract. 

Where  legislative  act  Is  shown  which  could  poaslblj  impair  con- 
tract there  is  no  Federal  question,  p.  131. 

Dlstlngolshed  in  Blverside  &.  A.  Rj.  Co.  v.  Riverside.  118  Fed. 
742,  holding  suit  to  enjoin  city  from  im[>alring  contract  by  enforc- 
ing subsequent  ordinance  Is  not  suit  for  specific  performance  but 
for  protection  of  contract  rights;  American,  etc.,  Co.  v.  Home  Water 
Co.,  115  Fed.  180,  holding  ordinance  of  city  empowered  to  grant 
exclusive  franchise  for  use  of  streets  granting  right  to  water  com- 
pany has  force  of  State  law  and  Is  subject  to  Impairment. 
181  U.  S.  161-154.  Not  cited. 
181  U.  S.  165-176.  46  L.  794.  ATHERTON  v.  ATHERTON. 

If  wife  unjustifiably  refuses  to  live  with  husband  she  cannot 
aciiulre  a  different  domicile,  p.  164. 

DUtlngulsbed  In  Watertown  v.  Graves,  112  Fed.  184,  187.  188. 
holding  married  woman  whose  husband  has  deserted  her  and  gone 
to  parts  unknown  may  acquire  citizenship  in  another  State  If  agree- 
able to  laws  of  such  State. 

Divorce  obtained  by  husband  at  his  domicile  In  Kentucky  Is  bind- 
ing In  New  York,  pp.  171.  173. 

Approved  In  Andrews  v.  Andrews,  188  D.  8.  38,  40.  23  Snp.  Ct. 
242,  248.  47  L.  372,  373,  boldlng  full  faith  and  credit  clause  not 
violated  by  refusal  of  Massachusetts  courts  to  recognize  divorce 
granted  by  South  Dakota  court  to  Massachusetts  citizen  temporarily 
absent  from  home. 

Wife  deserting  husband  and  served  by  publication  where  stopping 
is  bound  by  decree,  p.  173. 

Approved  In  Wallace  v.  Wallace.  62  N.  J.  Eg.  516,  519,  60  AU.  780. 
791,  792,  holding  wife  moving  Into  New  Jersey  for  purpose  of  ob- 
taining divorce  acquires  no  domicile  there  to  confer  Jorisdlctlon 
where  defendant  not  personally  served  In  New  Jersey.  See  notes, 
M  Am.  St.  Rep.  554;  83  Am.  St.  Rep.  616,  617. 


,  Cc>o<^le 


IBl  n.  S.  ITB-18T  Notes  oa  U.  S.  Reports.  IIH 

ISl  n.  8.  175-179.  45  L.  804,  BBLL  t.  BELL. 

No  valid  divorce  can  be  decreed  on  constructive  service  wlthoat 
ilomlclle.  p.  177. 

Approved  In  Manning  v.  8purck,  19S  IIL  450,  65  N.  E.  344,  liold- 
jug  void  divorce  obtained  by  buBband  In  State  vrberela  neitber  wer» 
domiciled,  and  on  constructive  service. 

Where  husband  has  no  bona  fide  domicile  Penusylvuita  courts 
have  no  Jurisdiction,  p.  178, 

Approved  in  Winston  v.  Winston,  18G  U.  a  507,  23  Sup.  Ct  852. 
47  L.  922,  reafflrmlng  rule;  Andrews  v,  Andrews,  188  U.  8.  38,  39. 
40,  41,  23  Sup.  Ct.  242,  243,  47  L.  372.  373,  holding  appearance  o( 
nonresident  defendant  In  divorce  suit  cannot  confer  JurlsdlcUon 
where  plaintiff  has  acqalred  no  bona  Qde  domicile;  Streltwolf  v. 
Strel^olf,  181  U.  S.  182,  45  L.  810,  21  Sup.  Gt  555,  holding  busband 
acquired  no  domicile  In  North  Daicota  to  confer  Jurisdiction  to  grant 
divorce  by  secretly  removing  thence  when  wife  sued  for  divorce 
without  showing  Intent;  Wallace  v.  Wallace,  62  N.  J.  Bq.  517,  519, 
50  AtL  790,  791,  792,  holding  wife  removing  Into  New  Jersey  to 
obtain  divorce  acquires  no  domicile  sufficient  to  confer  JurisdlctioD 
where  defendant  not  served  within  New  Jersey.  See  notes,  94  Am. 
St.  Rep.  554;  83  Am.  St  Rep.  016. 
181  U.  S.  179-183,  45  L.  807,  STREITWOLP  v.  STKEITWOI-F. 

Husband  seeking  divorce  In  North  Dakota  pending  wife's  suit  in 
matrimonial  domicile  must  have  domicile  In  good  faith  for  ninety 
days,  p.  183. 

Approved  In  Winston  v.  Winston,  189  D.  S.  607,  23  Sop.  Ct.  852. 
47  L.  922,  reafBrmlng  rule;  Andrews  v.  Andrews,  188  U.  S.  38,  39. 
40,  41.  23  Sup.  Ct  242,  243,  47  L.  372.  373,  holding  appearance  of 
nonresident  defendant  cannot  confer  Jurisdiction  to  grant  divorce 
where  plaintiff  has  acquired  no  bona  flde  domicile;  Carter  t.  Morris 
BIdg.,  etc.,  Assn.,  108  La.  146,  32  So.  474,  holding  wife  domiciled 
in  Canada  cannot  sue  In  Louisiana  courts  for  separation  of  property; 
Wallace  v.  Wallace,  62  N.  J.  Eq.  517,  50  AU.  790.  holding  wife  re- 
moving to  New  Jersey  to  obtain  divorce  acquires  no  domicile  to 
support  action  where  defendant  not  served  within  New  Jersey. 
See  notes,  94  Am.  St  Bep.  554;  S3  Am.  St  Rep.  616. 
181  U.  S.  183-187,  45  I*  810,  LYNDB  v.  LTNDB. 

Where  husband  appeared  generally,  decree  for  alimony  binds  bim, 
p.  186. 

Approved  In  Audubon  v.  Shufeldt  781  D.  S.  578,  45  L.  1010,  21 
Sup.  Ct.  736.  holding  decree  of  court  of  one  State  granting  alimony 
may  he  enforced  by  suit  In  another;  Lynde  v.  Lynde,  61  N.  J.  Eq. 
741,  62  Atl.  696,  holding  wife's  nlalm  to  alimony  Is  personal  and  not 
assignable  to  her  solicitor;  Wallace  v.  Wallace,  62  N.  J.  Eq.  517.  5U 
AtL  790,  holding  deserted  wife  removing  into  New  Jersey  to  obtain 
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divorce  acquires  no  domicile  snfflclent  to  confen  JnrladictloD,  where 
DO  service  tiad  on  defendant  wltbln  Statt 

Provision  for  receiver  In  divorce  salt  bas  no  extraterritorial  effect, 
p.  187. 

Approved  In  Hllllker  v.  Hale,  117  Fed.  223,  holding  receiver  ap- 
pointed b7  court  under  its  equity  power,  to  enforce  and  collect  Judg- 
ments against  stockholders  of  Insolvent  corporation,  cannot  ane 
eztraterri  torlally . 

Judgment  can  be  executed  In  another  State  only  as  Its  laws 
permit,  p.  187, 

Approved  In  Anglo-American  Prov.  Co.  v.  Davis  Prov.  Go.,-168 
N.  T.  513,  62  N.  B.  689,  upholding  Code  Civ.  Proa,  |  1780.  prohibit- 
ing action  by  foreign  corporation  against  another,  except  wbere 
cause  arises  within  State. 

Provision  in  divorce  decree  tor  payment  of  alimony  In  future  is 
not  final,  p.  187. 

Distinguished  In  Arrington  v.  Azrtngton,  131  N.  C.  14S,  42  S.  B. 
SS4.  555.  62  Am.  St  Rep.  770.  771.  holding  final  Judgment  for  ali- 
mony Is  provable  against  bankrupt's  estate  and  dlscliarged  wltb 
his  discharge. 
181  U.  8.  188-198.  45  L.  814.  BRYAN  v.  BBBNHBIMBR. 

Supreme  Court  reviewed  case  on  certiorari,  p.  IK. 

Approved  in  Holden  v.  Stratton,  ISl  U.  S.  US,  24  Sup.  Ct  47. 
holding  certiorari  Is  proper  method  for  review  by  original  petition 
proceedings  of  Inferior  courts  of  bankruptcy  revletng  District  Court's 
allowance  of  exemption. 

Distinguished  in  Hutcbinsoo  v.  Otis,  Wilcox,  etc.,  Co..  123  Fed. 
18.  holding  bankruptcy  act  1898  gives  Supreme  Court  no  appellate 
Jurisdiction  from  Circuit  Court  of  Appeals. 

A  general  assignment  Is  Itself  an  act  of  bankruptcy  and  makes 
assignee  agent  for  distribution,  p.  193. 

Approved  in  In  re  Krinaky,  112  Fed.  975.  holding  service  of  copy 
of  Bankruptcy  Court's  Injunction  restraining  assignee  from  dispos- 
ing of  property  Is  unnecessary  where  he  was  advised  of  Its  issuance; 
In  re  Tatum,  112  Fed.  31.  holding  assignee  under  general  assign- 
ment within  four  months  of  bankruptcy  Is  agent  for  bankrupt  and 
not  entlUed  to  allowance  except  for  cost  of  preserving  property. 
Wilbur  V.  Watson,  ill  Fed.  493.  494.  holding  assignees  under  as- 
signment amounting  to  act  of  bankruptcy  cannot  retain  portion  of 
proceeds  as  compensation. 

Bankruptcy  act  1898,  1  2.  Invests  Bankruptcy  Court  with  power 
to  appoint  receivers,  p.  194. 

Approved  In  In  re  Lucius.  124  Fed.  456,  holding  under  bankruptcy 
act  1S98.  1  2,  Bankruptcy  Court  has  Jurisdiction  to  decide  claim  of 
creditor  on  bankrupt's  property   claimed  to  be  exempt;  In  re  Kocb 
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ford,  124  Fed.  186,  holding  Dlatrlct  Court  has  plenary  aathorl^  to 
take  propertj  from  hands  of  adverse  claimants  vhen  absolutely 
aeoessary  to  protect  estate;  U'Gahan  t.  Anderson,  IJ3  Fed.  117, 
holding  Bankruptcy  Court  is  glren  jurisdiction  by  bankruptcy  act 
1808,  I  2,  d.  IV,  to  determine  all  claJma  of  bankmpt  as  to  exemp- 
tions; In  re  Young,  111  Fed.  139,  holding  bankruptcy  may  In  its 
discretion  refuse  on  mere  motion  to  order  marshal  who  seised  prop- 
erty under  court's  direction  to  return  same  to  mortgagee;  Mlahawaba 
Mfg.  Co.  T.  Powell,  98  Mo.  App.  540,  72  S.  W.  726,  holding  Bank- 
ruptcy Court's  Jurisdiction  under  bankruptcy  act  1898  Is  excluslte. 
and  State  court's  writ  of  replevin  does  not  authorize  officer  to 
Invade  such  Jurisdiction. 

Distinguished  In  In  re  Klein.  116  Fed.  S25,  holding  Bnakruptcy 
Court  has  no  Jurisdiction  to  compel  assignee  by  summary  proceed- 
ings to  account  for  disbursements  for  attorney's  fees,  made  before 
niing  of  petition;  McLean  v.  Mayo,  118  Fed.  107,  dlsaolvlng  restrain- 
ing order  aKSlnat  suit  by  third  person  against  marshal  for  trespass, 
where  third  person  disclaims  any  Interest  In  property  and  electa  to 
pursue  remedy  against  marshal  Individually;  In  re  Shoemaker,  112 
Fed.  650.  651,  boldiug  where  State  court  hsa  acquired  Jurisdiction 
over  debtor's  property  by  levy  thereOD  under  Judgment  twfore  Ollng 
of  petition,  Bankruptcy  Court  will  not  Interfere  by  injunction. 

By  section  23,  bankruptcy  act  1898,  defendaut's  consent  Is  neces- 
sary in  suits  by  trustee  for  property,  p.  191. 

Approved  In  Jaquith  v.  Rowley,  188  U.  S.  623,  624.  23  Sup.  CL 
371,  47  L.  622,  holding  surety  on  bankrupt's  ball  bond  holding  prop- 
erty as  Indemnity  Is  adverse  claimant  within  act  ISS8,  and  not 
suable  In  Bankruptcy  Court  without  his  consent;  In  re  Thompson, 
122  Fed.  179.  holding  Bankruptcy  Court  has  Jurisdiction  to  bring  In 
assignee  and  require  him  to  turn  over  property;  In  re  Kello^,  121 
Fed.  336.  holding  under  bankruptcy  act  1898,  I  2,  subd.  7.  Bank- 
I'liptcy  Court  has  Jurisdiction  to  determine  by  summary  proceedings 
validity  of  mortgage  ou  bankrupt's  property;  In  re  Wooten,  118 
Fed.  672.  holding  bankruptcy  act  1808,  1  2,  authorizes  BankmptcT 
Court  to  enjoin  sale  of  bankrupt's  goods  by  mortgsgee.  pending 
bankruptcy  proceedings;  In  re  Kellogg,  113  Fed.  124,  holding  con- 
troversies not  strictly  or  properly  part  of  proceedings  In  bankruptcy 
should  not  come  within  Bankruptcy  Court's  Jurisdiction  withoot 
(lerendant'e  consent. 

A  remark  upon  question  not  arising  In  the  case  la  not  law,  p.  19T. 

Approved  in  Foreman  v.  Burleigh,  109  Fed.  314,  pointing  to  danger 
of  following  expressions  found  In  opinion  sud  not  necessary  to 
decision  of  pending  case;  Kennedy  v.  Flerce's  Loan  Co.,  100  Ma 
.\pp.  275,  73  S.  W.  358,  upholding  pledge  of  personalty  made  by 
biiiikrupt  after  filing  petition  In  involuntary  bankruptcy  and  before 
adjudication. 
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PuFctaaMr  from  eBBlgnee  In  Inaolvencr  wltb  knowledge  of  [ietltlon 
takes  no  title  superior  to  banbrnpt'a  estate,  p.  187. 

Approved  In  BandoLpta  v.  Scruggs,  190  U.  S.  536,  23  Sap.  Ct  711, 
47  L.  IITO,  bolding  adjudication  of  bankt-uptcj  wltbln  four  months 
after  general  deed  of  asaignment  defeats  preferential  claims  tbere- 
'  under;  Mueller  v.  Nugent,  ISl  D.  S.  16,  17,  18,  46  L.  412,  413,  22 
Sup.  Cl  27S,  276,  holding  Bankruptcy  Court  has  Jurisdiction  to  com- 
pel surrender  to  trustee  of  property  held  by  one  as  agent  of  bank- 
rupt and  not  adversely;  In  re  Thompson,  128  Fed.  576,  holding 
Bankruptcy  Court  has  Jurisdiction  to  compel  assignee  under  void 
State  aBsignment  to  render  account;  Burleigh  v.  Foreman,  125  Fed. 
220,  holding  appeal  lies  under  bankruptcy  act  1898,  |  24a,  from  order 
made  on  distinct  »nd  separate  Issue  arising  between  partlea  inter- 
vening In  bankruptcy  proceedings;  In  re  Knight,  125  Fed.  39,  40,  41, 
42.  45,  holding  creditors  of  bankrupt  are  entitled  after  general  as- 
signment to  have  estate  administered  under  bankruptcy  law,  and 
Bankruptcy  Court's  Jurisdiction  Is  exclusive;  In  re  Chase,  124  Fed. 
756,  759.  760,  holding  assignment  fairly  made  without  intent  to 
defraud  creditors  docs  not  preclude  assignee  from  recovering  for 
disbursements  and  services;  lu  re  Breslauer,  121  Fed.  914,  holding 
Bankruptcy  Conrt  has  Jurisdiction  to  compel  bank  to  pay  over  to 
trustee  funds  of  bankrupt  not  held  adversely;  In  re  Goldberg,  121 
Fed.  581,  582,  lioldiug  son  of  attachment  plaintiff  purchasing  after 
petition  filed  property  of  bankrupt  attached  before  petition  filed 
obtained  no  title;  In  re  Davis,  119  Fed.  953,  holding  Bankruptcy 
Court  has  jurisdiction  to  compel  l>ank  by  summary  proceaa  to  pay 
to  trustee  funds  of  bankrupt  to  which  no  adverse  claim  is  made; 
Abbott  V.  Summers,  116  Fed.  692,  694.  holding  trustee  In  chattel  deed 
of  trust  executed  by  Insolvent,  which  was  act  of  bankruptcy,  la 
not  entitled  to  compensation;  In  re  Talbott.  116  Fed.  418,  holding, 
bankrupt  may  claim  exemption  as  to  property  included  iu  general 
assignment  .ifter  trustee  has  recovered  same;  In  re  Mays,  114  Fed. 
601.  holding  assignee  under  general  assignment  entitled  to  no  com- 
pensation for  services,  but  only  to  reimbursement  for  expenditures 
in  preserving  property;  In  re  Smith,  113  Fed.  093^  holding  court  will 
restrain  third  person  from  removing  property  claimed  to  belong  to 
one  against  whom  an  Involuntary  petition  in  bankruptcy  is  filed; 
In  re  McCartney,  109  Fed.  623,  holding  nnder  bankruptcy  act  1898, 
i  67f,  for  release  of  liens  obtained  within  four  months  of  adjudica- 
tion, court  may  receive  debt  from  debtor  of  bankrupt  tbough  same 
garnished  within  four  months. 

Distinguished  In  Carling  v.  Seymour  Lumber  Co.,  113  Fed.  490, 
bolding  Bankruptcy  Court  will  not  take  property  of  bankrupt  out 
of  possession  of  receiver  of  State  court  having  Jurisdiction;  In  re 
Swift.  112  Fed.  320,  holding  customer  of  broker  wbo  makes  general 
assignment  and  sitbsenueatly  is  adjudged  bankrupt  may  claim 
breach  of  contract  on  adjudication  without  tender. 
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Where  claimant  sabmltB  claim  no  qn'eetlon  of  JnrlBdlctloD  arises, 
p.  19T. 

Approved  In  In  re  Tune,  115  Fed.  912,  lioldlng  Bankniptcr  Court 
may  Inquire  In  summary  way  as  to  adverse  claim  made  by  stranger 
to  bankrupt's  property;  In  re  Soudan  Hfg.  Oo.,  113  Fed.  80S.  hold- 
ing express  submiBslon  amounts  to  consent  to  JnriBdiotlon  tbou{;Ii 
JurUdlction  questionable;  In  re  Sanderlln,  109  Fed.  SSO,  holding 
where  mortgage  claimants  have  snbmltted  their  claims,  no  question 
of  Jurlsdlctlou  can  arise. 

Dlstingnlshed  In  In  re  Wells,  114  Fed.  224,  holding  where  goods 
of  bankrupt  were  seised  In  replevin  by  State  court  before  bank- 
ruptcy Court  acted,  latter  will  not  interfere  where  creditor  protests. 

Miscellaneous.     Cited  in  Wilson  Bros.  v.  Nelson,  183  U.  S.  ISl. 

46  L.  149,  22  Sup.  Ct  75,  holding  failure  of  insolvent  to  file  volun- 
tary petition  at  least  five  days  t>efare  sale  under  Judgment  entered 
upon  long  existent  Irrevocable  power  of  attorn^  amounts  to  act 
of  bankruptcy. 

181  U.  S.  198-202,  4G  L.  820,  RASMUSSEN  t.  IDAHO. 

Idaho  sheep  qunrantlne  aci  1899,  aathorlzlng  governor  to  exclude 
Infected  sheep,  ia  constitutional,  pp.  201,  202. 

Approved  In  Williams  v.  Parlier,  188  H.  S.  5(K,  23  Sup.  Ct.  442, 

47  L.  562,  upholdlug  Mass.  act  May  23,  1698,  Imposing  restrictions 
on  height  of  buildings  on  certain  Boston  streets;  Reld  v.  Colorado, 
18T  U.  S.  147,  23  Sup.  CL  96,  47  L.  114.  upholding  Colo.  Sess.  Laws 
1SS5,  p.  33S,  prohibiting  Importation  of  cattle  from  south  of  thirty- 
sixth  parallel  without  inspection.    See'  93  Am.  St.  Eep.  84,  note. 

Distinguished  In  Smith  v.  Lowe.  121  Fed.  756,  757.  holding  State 
officers  cannot,  under  Idaho  sheep  quarantine  act,  interfere  with  In- 
terstate commerce  where  sheep  In  question  are  not  in  fact  Infected. 
181  D.  S.  202-218,  45  L.  822,  SCOTT  v.  DEWEESB. 

Bev.  Stat.,  i  5203,  does  not  make  void  subscription  for  Increased 
stock,  where  amount  is  unpaid,  p.  210. 

Approved  in  Laugtry  v.  Wallace,  182  U.  S.  537,  550,  551,  SS2,  45 
L.  1220,  1225,  1226.  21  Sup.  Ct  878,  883,  884,  holding  fraudulent  rep- 
resentations luduclDg  defendant  to  become  atockbolder  do  not  re- 
lieve bim  from  statutory  liability  when  sued  by  receiver. 

Every  one  must  take  notice  of  power  of  national  bank,  p.  218. 

Approved  In  Merchants'  Nat.  Bank  v.  Wehrmann,  89  Ohio  St  174. 
08  N.  E.  1007,  holding  every  one  Is  chargeable  with  knowledge  that 
national  bank  cannot  be  partner. 

Whether  national  bank  can  become  stockholder  within  section 
5151.  Bev.  Stat.,  not  decided,  p.  218. 

Approved  In  Mercbnnta'  Nat.  Bank  v.  Wehrmann,  69  Ohio  St  172, 
68  N.  E.  1006,  holding  uational  bank  taking  shares  is  partnership 
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Bs  collateral  does  not  tberebr  become  a  partner  bnt  an  owner  In 
MTsralty. 

181  U.  8.  218-227.  45  L.  830.  INTERNATIONAL  NAVIGATION  CO. 
v.  FARE,  ETC.,  MFG.  CO. 

Due  diligence  to  relieve  from  Barter  act  Incladea  dUIgence  of  all 
servants  In  equipping  for  voyage,  p.  225. 

Approved  In  The  Souttiwark,  161  U.  8.  13,  24  8up.  Ct  S.  boldlng 
vessel  liable  for  damage  to  meat  due  to  defective  refrigerating 
apparatus;  The  Abbazla,  127  Fed.  idS,  boldlng  vessel  liable  for  por- 
tion of  cargo  burned  as  fnel  on  exbaustlon  of  coal  supply,  shortage 
being  due  to  defective  boilers  and  foul  condition  of  bottom;  The 
Germanic,  124  Fed.  4,  holding  vessel  liable  for  damage  to  cargo,  due 
to  ship's  rolling  over  while  cargo  unloading,  fee  on  her  deck  render- 
lug  ber  topbeavy;  The  0.  W.  Blplilcke,  122  Fed.  440,  affirming  117 
Fed.  281.  282,  holding  vessel  liable  where  cargo  was  damaged  by 
water,  due  to  nonrepair  of  batch  coamings  and  covers;  American 
Sugar  Refining  Co.  v.  RIcklnson.  120  Fed.  602,  holding  vessel  liable 
under  Harter  act  for  Injur;  to  sugar  cargo,  due  to  leakage  of  water 
through  manhole  which  was  not  properly  Inspected;  The  Manltou. 
11^  Fed.  S6.  67.  holding  where  cargo  was  damsged  by  steam  escap- 
ing through  fire  valves,  ship  to  escape  liability  must  show  proper 
Inspection  of  valves  before  voyage  begun;  The  Oneida,  108  Fed. 
8SS,  boldlng  owner  liable  for  negligence  in  stowing  cargo  so  as  to 
make  ship  topheavy,  where  ship  rolled  over  when  master  removed 
portion  of  cargo  to  take  In  coal. 

Vessel  not  exempt  unless  seaworthy  when  she  sailed  or  due  dili- 
gence exercised,  p.  226. 

Approved  In  The  Southwark,  191  U.  8.  12,  24  Sup.  Ot  4,  boldlng 
vessel  liable  for  loss  of  meat,  due  to  defective  condition  of  refrigerat- 
ing apparatus;  American  Sugar  Refining  Co.  v,  Rickinson,  124  Fed. 
ISO.  holding  vessel  not  liable  for  leakage  from  manhole  Joint  from 
great  pressure  from  leaving  sea  valve  open  on  voyage,  vessel  being 
considered  seaworthy. 

181  U.  S.  227-243.  45  L.  834,  BEDFORD  v.  EASTBEN  BUILDING 
&  LOAN  ASSOCIATION. 

State  cannot  Impair  contract  of  foreign  loan  association  to  make 
loan.  p.  241. 

Distinguished  In  Chattanooga  Building  &,  Loan  Assn.  v.  Denson, 
180  U.  S.  416.  23  Sup.  Ct  633,  47  L,  875.  holding  granting  loan  to 
Alabama  citizen  by  soliciting  agent  ot  Tennessee  association  con- 
stitutes doing  of  business  within  State  within  Ala.  Code,  requir- 
ing agent  and  place  of  business;  Diamond  Glue  Co.  v.  United 
States  Glue  Co..  187  U.  S.  615,  23  Sup.  Ct.  207.  47  L.  332.  holdlnp 
Wis.  Stat.,  i  898,  requiring  foreign  corporations  to  file  article;*. 
otherwise  contracts  to  be  void,  does  not  Impair  obligation  of  con- 
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tract  of  corporation  not  complying  tberewltb;  National,  etc.,  Bldg. 
Absd.  t.  Brahan,  80  MIbb.  420.  422,  425,  433.  31  So.  S42,  S43,  644.  Si5. 
MT,  holding  contract  of  foreign  loan  asBoclatton  witli  no  ofllce  In 
MlsBlsslrpl.  made  by  traveling  Balesman,  and  stipulating  perform- 
ante  at  home  ofQce,  Is  MisslBslppI  contract 

ContractB  made  and  performed  In  different  places  follow  place  of 
performance  as  to  usury,  p.  242. 

Approved  In  Pacific  States,  etc.,  Co.  v.  Green,  123  Fed.  44,  hold- 
ing mortgage  of  member  of  California  building  and  loan  associa- 
tion governed  bj  California  law,  wbere  mortgage  payments  to  be 
made  at  bome  otfice;  Alexander  v.  Southern  Home  B.  &  L.  Assn., 
120  Fed.  965,  holding  loan  of  Georgia  loan  association,  made  in 
Georgia,  payments  to  be  made  there,  la  Georgia  contract  governed 
by  Georgia  law;  Interstate  B.  &  L.  Assn.  v.  Edgefield  Hotel  Co., 
120  Fed.  425,  holding  contract  of  borrowing  member  of  Georgia  loan 
association  governed  by  Georgia  law.  where  payments  to  be  made 
there,  though  security  situated  In  South  Carolina;  Kinney  v.  Colum- 
bia Sav.,  etc.,  Assn.,  113  Fed.  363,  holding  contract  to  be  performed 
In  Colorado  Is  to  be  construed  as  a  Colorado  contract;  United  States 
Sav.,  etc.,  Co.  v.  Harris,  113  Fed.  33,  37,  holding  Minnesota  law 
governs  loan  made  by  loan  association  of  that  State  to  citizen  of 
Kentucky  on  Kentucky  realty,  IntereBt  and  principal  to  be  paid  at 
bome  office;  M'llwalne  v.  Ellington,  111  Fed.  584,  holding  bond  of 
borrowing  member  of  loan  association  Is  governed  by  laws  of  home 
office  where  so  provided,  bona  flde  tc  secure  uniformity;  Manship 
V.  New  South  Building,  etc.,  Assn.,  110  Fed.  S61,  holding  contracU 
of  building  and  loan  association  governed  by  laws  of  home  State 
where  both  contracts  and  by-laws  of  association  make  obligations 
solvable  there. 

DlBtlngulBhcd  In  Hlclnbotbem  v.  Loan  Assn.,  40  Or.  515,  69  Pac 
1020,  holding  mortgage  given  nonresident  bnlldlug  association,  which 
mortgage  Is  usurious  by  law  of  State  In  which  association  Is  operat- 
ing but  not  In  home  State,  will  not  be  enforced;  Paci&c  Bnlldlug  Co. 
V.  Hill,  40  Or.  2&i,  67  Pnc.  107,  91  Am.  St  Rep.  484.  holding  bond 
of  Oregon  citizen  ^Iven  to  California  loan  assoclstlon  operating  In 
Oregon  payable  In  San  Francisco,  where  contract  Is  usurious  by 
Oregon  law,  will  not  be  enforced. 

Miscellaneous.    Cited  In  Bedford  v.  Eastern  Building,  etc.,  Assn. 
of  Syrscuse.  109  Fed.  1057,  principal  case  transferred  to  Supreme 
Court  on  certiorari. 
181  U.  S.  244-247,  45  L.  845.  WALL  t.  COX. 

District  Court  bus  no  Jurisdiction  over  suit  by  bankruptcy  trustee 
to  recover  assets  of  bankrupt  against  strangers  to  bankruptcy  pro- 
ceedings, without  defeadnnt's  consent,  p.  247. 

Approved  in  Wiisou  v.  Xelson,  183  U.  S.  194,  46  L.  149.  22  Sup. 
CL  76,  holding  Insolvent  debtor's  failure  to  file  voluntiiry  petition 
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at  leaat  five  dafe  before  sale  of  property  under  Judgment  on  long 
existent  pover  of  attorney  Is  an  act  of  bankruptcy;  McLean  v.  Moyo, 
113  Fed.  107,  holding  restraining  order  ngalnst  suit  against  marshal 
for  trespass  In  seizing  goods  will  be  diaaolved  wbere  defendant 
disclaims  Interest  In  goods,  electing  to  bold  marshal  individually. 

Miscellaneous.     Cited  In  Burleigh  v.  Foreman.  125  Fed.  220,  to 
point  that  Supreme  Court  bae  permitted  bankruptcy  case  before  It 
based  on  revisory  petition  to  Circuit  Court  of  Appeals. 
181  U.  S.  248-263,  45  L.  S47,  SMITH  v.  ST.  LOUIS,  ETC.,  RY.  CO. 

Where  charge  not  made  out  law  attaches  presumption  of  validity 
to  officer's  acts,  p.  258. 

DlBtlngulshed  In  Smith  v.  Lowe,  121  Fed.  750,  757,  holding  State 
authorities  cannot,  under  Idaho  sheep  quarantine  act,  prevent  trans- 
portation Into  State  of  uninfected  sheep. 
181  D.  S.  284-269,  45  L.  803,  TREAT  v.  WHITE. 

The  power  of  Congress  In  Imposing  stamp  tax  Is  unlimited, 
p.  269. 

Approved  In  Thomas  v.  United  States,  192  U.  S.  370,  24  Sup.  Ct. 
306,  affirming  Dotted  States  v.  Thomas,  115  Fed.  216.  upholding 
war  revenue  act  1808,  imposing  tax  on  memoranda  of  sales  of 
railroad  stock. 

MlBcellaneons.    Cited  In  Treat  v.  White,  100  Fed.  1063,  certifying 
question  of  principal  case. 
181  U.  S.  260-276.  46  L.  8S5,  SPEED  v.  MCCARTHY. 

Whether  a  party  Is  estopped  or  not  is  not  a  Federal  question, 
p.  276. 

Approved  In  Wright  Seminary  v.  City  of  Tacoma,  187  D.  S.  639. 
23  Sup.  Ct  847,  47  L.  345,  reaffirming  mle. 

181  U.  8.  277-283,  45  L.  869,  AMERICAN  SUGAR  REFINING  CO. 
T.  NEW  ORLEANS. 

Clrcnlt  Court  of  Appeals  renders  final  Judgment  where  case  rested 
on  diverse  citizenship,  p.  280. 

Approved  In  Cary  Mfg.  Co.  v.  Acme  Flexible  Clasp  Co..  18T  U.  S. 
428,  23  Sup.  Ct  211,  47  L.  245,  holding  Judgment  of  Circuit  Court  of 
Appeals  Is  final  and  cannot  be  reviewed  on  writ  of  error,  tbbugh 
Involving  constitutional  questions;  W&tklna  v.  King,  118  Fed.  532, 
holding  Circuit  Court  of  Appeals'  Jurisdiction  over  suit  resting  on 
diverse  citizenship  not  defeated  by  introduction  of  objection  to  State 
statute  as  evidence  on  ground  of  unconstitutionality. 

Intention  of  Judiciary  act  1891,  {  6,  was  not  to  give  two  appeals, 
p.  281. 

Approved  In  Union  &  Planters'  Bank  v.  Memphis,  189  U.  S.  73, 
74,  23  Sup.  Ct  006,  47  L.  714,  reversing  Cor  want  of  Jurisdiction 
Vol  III— 76 
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decree  of  Circuit  Coort  of  Appeals,  affirming  Cttcnit  Court  Jadgment 
where  cause  did  not  rest  on  diverse  citizenship;  Haguley  Mfg.  Co. 
T.  Galeton  Cotton  Mills,  184  U.  S.  204,  296,  40  L.  548,  22  Sup.  Ct 
454,  holding  no  right  of  appeal  from  Circuit  Court  of  Appeals  Is 
given  in  cases  where  decree  Is  made  final  by  act  1891,  hy  provision 
for  review  "  by  certiorari  or  otherwise." 

Writ  of  error  lies  from  Supreme  Court  where  case  rests  partlallr 
on  constitutional  question,  p.  281. 

Approved  la  Spreckels  Sugar  Kef.  Co.  v.  McClain,  1B2  IT.  S.  409, 
410,  24  Sup.  Ct  379,  holding  Judgment  of  Court  of  Appeals  In  nilt 
to  recover  amount  of  tax  exacted  under  war  revenue  act  1898  may 
be  reviewed  In  Supreme  Court  as  of  right. 

Where  plaintiff's  pleading  shows  right  based  on  Federal  law. 
Supreme  Court  has  exclusive  appellate  Jurisdiction,  p.  281. 

ApproTed  in  Fidelity  Mutual  Ufe  Asan.  v.  Mettler,  185  U.  B.  315, 
46  L.  929,  22  Sup.  Ct  805,  overruling  motion  to  dismiss  writ  of 
error  from  Supreme  Court  to  Circuit  Court  in  case  Involvlug  vallditj 
of  Texas  statute  awarding  damages  against  Insurance  companies; 
Flltaoil  V.  Maurice,  ISQ  U.  S.  110,  46  L.  828,  22  Sup.  Ct  561.  holding 
writ  of  error  properly  taken  to  Supreme  Court  from  Circuit  Conrt 
of  Appeals,  decree  In  case  resting  entirely  on  constitutional  ques- 
tion; Wright  V.  MacFariane,  etc,  Co.,  122  Fed.  774,  holding  Circuit 
Court  of  Appeals  has  no  Jurisdiction  of  appeal  in  case  resting  en- 
tirely on  constitutional  questions;  Cslifornla  Oil,  etc.,  Co.  v.  Miller, 
115  Fed.  1017,  dlsmlBslng  appeal  to  Circuit  Court  of  Appeals  where 
case  rested  solely  upon  construction  of  laws  of  United  States; 
Owensboro  v,  Owensboro  Water-Wortta  Co.,  115  Fed,  321.  323,  hold- 
ing where  [ilaiutlff'e  pleadings  clearly  disclose  case  tutsed  on  con- 
tention that  State  law  contravenes  Federal  Constitution,  appeal  is 
exclusive  to  Supreme  Court;  Seattle  v.  Thompson,  114  Fed.  97,  hold- 
ing under  Judiciary  act  1801,  f  3,  Supreme  Court's  appellate  Juris- 
diction In  cases  involving  controversy  as  to  right  depending  on 
Constitution  is  exclusive. 

Constitutional  questions  arising  in  suits  based  on  diverse  citizen- 
ship do  not  disqualify  Circuit  Court  of  Appeals,  p.  288. 

Approved  In  Wirglnan  v.  Persons,  128  Fed.  455,  holding  on  appeal 
to  Circuit  Court  of  Appeals  questioning  Circuit  Court's  JurisdicUoD 
and  rulings  on  merits,  esse  may  be  certified  or  decided;  Keyser  v. 
Lowell,  117  Fed,  401,  holding  Circuit  Court  of  Appeals  has  Jurisdic- 
tion to  determine  validity  of  State  statute  in  suit  resting  originally 
on  diverse  citizenship. 

Distlngulahed  In  St.  Louis  Cotton  Compress  Co.  v.  American 
Cotton  Co.,  125  Fed.  202.  holding  Supreme  Court  under  act  creating 
Olrcnit  Court  of  Appeals  has  Jurisdiction  to  review  service  of  sum- 
luons  by  Circuit  Conrt 
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181  n.  8.  283-823.  45  L.  862,  FAIRBANK  t.  UNITED  STATES. 

Porpose  of  consUtutloDBl  restriction  aa  to  taxation  of  exports  la 
that  alt  exportation  aball  be  free  from  national  burden,  p.  292. 

Approved  In  dissenting  opinion  in  Cornell  t.  Coyne,  192  U.  8. 
436,  24  Sup.  Ct  3SS.  389,  majority  npboldlns  under  act  Jnne  6,  1896. 
■ame  tax  on  filled  cheese  mannfaetnred  for  export  as  on  otber  Oiled 
cheese. 

Dlstin^lshed  In  ComeU  \.  Coyne.  192  U.  8.  429,  24  Bup.  Ct  885, 
npholding  act  Jnne  6,  1896  sanctioning  Imposition  of  same  mann- 
factnrlng  tax  on  filled  cheeee  for  export  aa  on  auy  other  filled  chees*^. 

Oonstructlon  of  department  charged  with  execution  Is  weighty, 
p.  807. 

ApproTed  In  dissenting  opinion  In  Ndson  v.  Northern  Pac.  Ry. 
Co.,  188  U.  8.  137,  23  Sap.  Ct  313,  47  L.  418,  majority  holding  grant 
to  Northern  Pacific  Company  of  1864  does  not  so  vest  in  company 
alternate  sections  wltbln  exterior  limits  aa  to  preclude  bona  fide 
settlement  before  definite  location  of  road. 

Distinguished  In  United  States  v.  Southern  Pac.  R.  R.  Co.,  184 
n.  S.  &6,  46  L.  429,  22  Sup.  Ct  288,  holding  persons  contracting  with 
Southern  Pacific  Company  for  unpatented  lands  apparently  within 
Its  grant  are  protected  by  act  1SS7  aa  to  all  purchases  before  final 
adjustment 

Stamp  tax  on  foreign  bUl  of  lading  Is  tax  on  exports  and  nncon- 
atltuUonal,  p.  312. 

Approved  In  Dooley  t.  United  States,  1S3  U.  S.  154,  155,  161, 
162,  165,  46  li.  130.  131,  133,  134,  22  Sup.  Ct  61,  66,  68,  upholding 
Poraker  act  1900  Imposing  duties  upon  goods  imported  into  Portu 
Rico  from  United  States;  Downes  t.  BIdwell,  182  U.  8.  292,  293, 

46  L.  1108,  1109,  21  Sup.  Ct  789,  upholding  Foraker  act  imposing 
duties  upon  Imports  from  Porto  Rico;  New  Tork  &  Canada  Mail 
B8.  Co.  T.  United  States,  IK  Fed.  320,  holding  uaconstltutionul 
provision  of  war  revenue  act  1808,  imposing  stamp  tax  on  manifests 
for  clearance  of  cargo  of  ships  for  foreign  ports;  State  y.  Allgeyer, 
110  La.  840,  34  So.  T99,  holding  license  tax  on  business  of  buying 
cotton  for  export  Is  tax  on  exports  within  constitutional  prohibition; 
dissenting  opinion  in  Lottery  Case,  18S  U.  S.  369,  23  Sup.  Ct.  332, 

47  L.  506,  majority  holding  carriage  of  lottery  tickets  between 
States  by  Interstate  express  company  ■constitutes  Interstate  com- 
merce and  Is  subject  to  power  of  Congress  to  prohibit. 

Distinguished  In  Thomas  v.  United  States,  192  U.  8.  371,  2i  Sup. 
Ct.  306,  affirming  United  States  v.  Thomas,  115  Fed.  208,  uphtdd- 
Ing  war  revenue  act  1808,  Imposing  tax  on  memoranda  of  certain 
sales  of  shares  of  railroad  stock. 


izcubyCoOgIc 


181  U.  S.  324-3TO        Notes  on  U.  8.  Reports.  120* 

181  D.  S.  324-370,  45  L.  879,  TRENCH  T.  BARBER  ASPHALT 
PAV.   CO. 

Mode  of  asBeesment  on  all  property  beneflted  or  abutting  prop- 
erty only  Is  question  of  legislative  expediency,  p.  344. 

Approved  In  Minnesota,  etc.,  Land  Co.  T.  BUIlnga,  111  Fed.  974, 
975,  upholding  Blllluge  city  cliarter,  &(ontana.  Tor  creation  of  special 
taxing  district  including  property  beneQted  by  sewer,  to  bear  cost 
of  same;  Matthews  t.  Kimball,  70  Ark.  464,  tfti  S.  W.  656.  holding 
under  Sandf.  &  H.  Dig..  |  5321,  authorizing  city  to  tax  all  realty 
or  that  lu  any  district  for  street  and  sewer  construction,  city  has 
discretion  in  forming  taxing  district;  Hackworth  t.  Ottuuiwa,  114 
Iowa,  471,  87  N.  W.  426,  upholding  Code  1897,  |  818,  for  assessing 
cost  of  any  street  Improvement  as  special  tax  against  abutting 
property  according  to  frotitage;  Smith  t.  Mayor,  etc.,  182  Mass.  233, 
234,  235.  65  N.  E.  41.  42,  upholding  Stat.  1867.  chap.  106.  authorizing 
city  of  Worcester  to  lay  sewers,  assessing  cost  on  property-owners 
abutting  thereon  or  whose  estate  may  be  benefited  thereby;  Heman 
V.  Gilliam,  171  Mo.  2e4.  71  S.  W.  164,  upholding  St  Lonls  ordinance 
charging  cost  of  street  grading  to  abutting  lots  according  tu  "  front 
foot  rule;"  Prior  v.  Construction  Co.,  170  SIo.  448,  452,  71  B.  W.  207, 
20S,  upholding  St.  Louis  city  charter  authorizing  construction  of 
sewers  at  cost  of  abutting  property  according  to  area  rule;  People 
T.  Pitt  169  N.  Y.  529,  62  N.  E.  665,  upholding  Laws  1899.  cbap.  128. 
providing  for  assessment  per  linear  foot  of  sewer  to  be  paid  by 
abutting  owners. 

Cost  of  local  improvement  may  be  assessed  against  propa^ty 
without  hearing  as  to  beneSts,  p.  844. 

Approved  in  Brown  v.  Drain,  187  U.  S.  635,  23  Sup.  CL  842,  47 
L.  »13,  and  Schulte  t.  Heman,  189  U.  S.  507,  23  Sup.  Ct  852.  47  L. 
922,  both  reafflrmlng  rule;  Hibben  v.  Smith,  191  IT.  S.  326,  24  Sup. 
Ct.  92,  holding  property- owner  Is  accorded  due  process  In  matter 
of  street  assessment  where  opportunity  is  given  to  be  beard  before 
board  making  assessment;  Scbaefer  r.  Werling,  188  U.  S.  518,  23 
Sup.  Ct.  449,  47  L.  572,  upholding  State  statute  as  construed  by 
State  courts  authorizing  apportionment  of  cost  of  street  Improve- 
ments upon  abutting  owners  according  to  frontage;  Chadwlck  t. 
Kelley.  187  U.  S.  B44,  23  Sup.  Ct.  177,  47  L.  294,  upholdlfag  Ix>uisiana 
State  statute  authorizing  Imposition  of  three-fourths  of  the  cost 
of  street  paving  upon  abutting  property  according  to  frontage; 
Farreli  v.  West  Chicago  Ptirk  Commissioners,  181  V.  8.  404,  45  L. 
925.  21  Sup.  Ct.  609.  sustaining  assesBments  for  Improvement  Of 
Douglas  boulevard  In  WghI  Chicago;  Shumate  v.  Heman,  181  U.  S. 
403.  45  L.  924,  21  Sup.  Ct.  645,  sustalnlag  assessment  made  undra- 
St  Ix»uiB  charter  and  ordinance  to  cover  cost  of  sewer;  Wormli>y 
V.  District  of  Columbia.  ISl  U.  S.  402,  45  L.  &22,  21  Sup.  Ct  000. 
upholding  assessment  on  authority  of  principal  case;  Detroit  v. 
Parker,  181  U.  S.  401,  45  L.  921,  21  Sup.  Ct  G25,  upboldkig  assess- 
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meot  per  frout  foot  oa  abutting  property  for  street  Improve  meat!) 
nuthorlzed  bj  Detroit  ctiarter  and  ordinance;  Cass  Farm  Go.  v. 
Detroit,  181  D.  8.  398,  45  L.  916,  21  Sup.  Ct.  643,  upbolding  city 
charter  and  ordiDances  of  Detroit  antborlzlng  aasesament  of  cost 
of  paving  upon  abutting  property  according  to  frontage;  Webster 
T.  Fargo,  181  U.  S.  3B5,  45  L.  914,  21  Sup.  CL  (124,  upholding  North 
Dakota  etatute  creating  special  taxing  districts,  and  Impos^Iiig  cost 
of  street  improvement  upon  property  situated  therein  according  to 
frontage;  Tonawanda  v,  Lyon,  181  U.  S.  392.  45  L.  911,  21  Sup.  Ct. 
Gil,  upholding  New  Xorlc  statutes  authorizing  assessment  of  entire 
cost  of  street  pavement  against  abutting  owners  according  to  front- 
age; DiKierground  K.  R.  v.  New  York,  118  Fed.  900,  upholding  N.  Y. 
rapid  transit  act  1891,  authorizing  rapid  transit  board  to  coiitr.ict 
with  firm  deemed  moat  iiuallHed  to  build  under  street  railroad:  Boise 
City  T.  Wilson.  113  Fed.  lOlT,  reversing  Judgment  holding  invalid  as- 
sessments levied  in  accordance  with  "  front-foot  rule;"  Brown  v. 
Drain,  112  Fed.  584.  upholding  assessment  under  Cal.  Stat.  1S83, 
p.  80,  requiring  resolution  of  Intention  giving  owners  opportunity  to 
file  remonstrances  before  making  of  assessment-roll;  Zehnder  v.  Bar- 
ber, etc.,  Co.,  108  Fed.  571,  upholding  Ky.  Stat-,  ii  28:12-2830.  for 
special  assessments  tipon  property  In  each  fourth  of  a  square  accord- 
lug  to  area;  Ahern  v.  Board  Imp.  Diet..  69  Ark.  76,  sustaining  assess- 
ment levied  under  act  May  8,  18^,  amending  sections  5333.  5334, 
Sandf.  &  H.  Dig.,  according  to  value  of  property  and  assessed  bene- 
fits; Duncan  v.  Ramlsb,  142  Cal.  (i91,  t)<]2.  693,  76  Fac.  UG3,  holding 
where  landowner  falls  to  flic  petition  of  remonstrance  as  provided  by 
Stat.  1891,  he  cannot  attack  assessment  for  street  Improvements;  B-il- 
ser  V.  Allman,  134  Cal.  400  isee  Ufi  Pac.  493).  upholding  street  improve- 
ment act  1891  for  assessment  for  street  Improvements  after  notice; 
Martin  v.  Wills.  157  Ind.  135,  157,  60  N.  E.  1022.  upholding  Barrett 
law  1800,  for  assessment  of  cost  of  street  Improvement  against  prop- 
erty benefited  according  to  benefit  regardless  of  value  of  property; 
Swanson  v.  Ottumwa,  118  Iowa.  191,  91  N.  W.  1058,  upholdtuR 
Code,  il  742-745,  providing  fixed  plan  of  taxation  for  creation  of 
sinking  fund  for  construction  of  water-works;  Kansas  City  v. 
Gibson,  66  Kan.  503.  72  Pac.  223.  upholding  Gen.  Stat.  1901.  S  740. 
authorizing  assessments  on  city  lots  for  construction  of  sewers; 
Bartleld  v.  Gleason,  111  Ky.  516,  63  S.  W.  969,  upholding  Ky,  Stat., 
f  2838,  providing  for  original  construction  of  streets  at  exclush'^e 
cost  of  abutting  owners  according  to  area;  Ward  v.  Nenton.  181 
Mass.  434,  63  N.  E.  lOf^,  overruling  exceptions  to  assessmpnis  for 
street  watering  in  front  of  petitioner's  land  Imposed  under  Stnt. 
1897,  chap.  419;  State  v.  Robert  P.  Lewis  Co.,  82  Minn.  403.  S.! 
N.  W.  612,  upholding  Spec.  Laws  1885.  H  26.  27,  St.  Paul  city 
charter,  for  assessment  of  annual  frontage  lax  on  lots  nbuttiii:: 
on  streets  where  water  pipes  are  laid;  St.  Ciinrles  v.  Deemnr.  174 
Mo.  124,  73  S.  W.  409,  upholding  Sess.  Acts  1893.  H  108.  110.  for 
apportionment  of  cost  of  street  improvement  by  "  front-foot  rule;" 
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Harrisbiirg  t.  McPherran,  200  Pa.  846,  347,  49  Atl.  991,  npholdlui; 
act  Haj  23,  1880,  aiithorlzlDg  assessment  of  cost  of  OFiglnal  paving 
ntreet  in  built-up  portion  of  city  against  abutting  propertf  hj  front 
root  nile. 

See  82  Am.  St.  Hep.  459,  note. 

Dlstlngulsbsd  In  Harwood  v.  Street  Comrs.,  183  Mass.  849,  07 
N.  E.  363,  holding  invalid  assessment  made  without  regard  to  bene- 
fits and  under  an  uncoustltutlonal  law,  Stat.  18S1.  amended  1892; 
Wlilte  T.  Gove,  183  Mass.  334,  33S.  337.  67  N.  B.  360,  361,  holding 
invalid  Stat  1892,  p.  444,  cbap.  402,  assessing  cost  of  sewer  on 
adjacent  lands  per  lineal  foot  of  sewer  fronttng  land. 

Courts  of  equity  will  prevent  depriving  of  property  without  due 
proress,  p.  345. 

Approved  in  White  v.  Tacoma,  109  Fed-  38,  36,  holding  courts 
will  declare  void  aeseBementa  for  Improvements  which  amonut  to 
taking  of  property  without  compensation. 

See  81  Am.  St  Hep.  266,  note. 

Statutory  rule  imposing  burden  of  street  assessment  regardlesa 
of  benefits  Is  unconstitutional,  dissenting  opinion,  p.  370. 

Approved  In  dissenting  opinion  In  Farrell  v.  West  Ohlcago  Park 
Comrs.,  181  U.  S.  398,  45  L.  916,  21  Sup.  Ct  645,  majority  sustain- 
ing assessments  for  improvement  of  Donglae  boulevard  In  West 
Chicago;  dissenting  opinion  in  Sbumste  v.  Heman,  181  TJ.  B.  398, 
45  L.  916,  21  Sup.  Ct  645,  majority  upholding  charter  and  ordinances 
of  St.  Louis  authorizing  assessment  for  cost  of  sewer;  diasentliig 
opinion  In  Wormley  v.  District  of  Columbia,  181  U.  S.  388,  4B  L. 
916,  21  Sup.  Ct  615.  majority  afSrming  Judgment  sustaining  aaaesK- 
ment;  dissenting  opinion  In  Detroit  v.  Parker,  181  D.  S.  398,  45  L. 
916,  21  Sup.  Ct  645,  majority  uplioldlng  aasessments  made  on 
abutting  property  by  city  of  Detroit  to  cover  cost  of  street  pave- 
ment; dissenting  opinion  In  Cass  Farm  Co.  v.  Detroit,  181  D,  S.  398, 
45  L.  916,  21  Sup.  Ct.  G45.  majority  upholding  Detroit  charter  and 
ordinances  authorizing  assessment  for  street  i>avlng  upon  abutting 
property  according  to  frontage;  dissenting  opinion  Id  Webster  r. 
Fargo,  181  U.  S.  398.  ^  L.  916,  21  Sup.  Ct  643,  majority  upholding 
North  Dalcota  statute  creating  special  taxing  districts  aatborlzlng 
imposing  cost  of  street  Improvement  upon  property  situated  therein; 
dissenting  opinion  in  Tonawanda  v.  Lyon,  181  D.  S.  392.  46  L.  911, 
21  Sup.  Ct  611,  mnJorlEy  upliolding  New  Toric  statutes  autborlring 
Imposing  of  entire  cost  of  street  Improvement  against  abutting 
property  according  to  frontage;  dissenting  opinion  In  Wight  T. 
Davidson,  181  U.  S.  386,  387,  388,  21  Sop.  Ct  622,  majority  up- 
holding act  March  3,  1899,  for  assessment  on  abutting  or  bene- 
fited lands  one-half  damages  for  land  condemued  for  new  atreets  In 
District  of  Columbia. 
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181  U.  S.  371-388,  45  L.  900,  WIGHT  v.  DAVIDSON. 

Norwood  T.  Baker  Involved  assessment  levied  without  l^U- 
latlve  sanction,  p.  38S. 

Distinguished  In  dissenting  opinion  In  French  v.  Barber  Asphalt 
Paving  Co.,  181  U.  8.  369,  45  L.  899,  21  Sup.  Ct  642,  majority 
sustaining  apportionment  under  Kansas  City  charter  of  entire  cost 
of  street  pavement  upon  abutting  lots  according  to  frontage  with- 
out bearing  as  to  benefits. 

Norwood  V.  Baker  was  not  Intended  to  overrule  Banman  v.  Ross 
and  Parsons  v.  District,  p.  38i5. 

Approved  In  Barfleld  v.  Gleason,  111  Ky.  614,  63  S.  W.  96S,  up- 
holding Ky.  Stat.,  i  2838,  for  assessment  of  cost  of  street  construc- 
tion exclusively  against  abutting  owners  according  to  area;  Harris- 
burg  V.  McFberran.  200  Pa.  346.  49  Atl.  991,  upholding  act  May  23, 
1889,  authorizing  cities  of  third  class  to  assess  coat  of  street  paving 
on  abutting  property  by  front-foot  rule. 

Wliere  assessment  does  not  amount  to  deprivation  of  property 
courts  will  not  relieve  against  it,  p.  385. 

Approved  in  Schaefer  v.  Werling,  ISS  U.  S.  51S,  23  Sup.  Ct  449, 
47  L.  572,  npholdlng  Indiana  statute  for  assessing  cost  of  public 
Improvements,  street  grading,  against  abutting  property  according 
to  frontage;  Chadwlck  v.  KeUey,  187  U.  S.  544,  23  Sup.  Ct  177,  47 
L.  2S>1,  upholding  Louisiana  statutes  providing  for  assessment  of 
cost  of  street  paving  against  abutting  lots  according  to  frontage 
and  making  same  a.  lien  tbereon;  Farrell  v.  West  Chicago  Park 
Comrs.,  181  U.  S.  404,  45  L.  925,  21  Sup.  Ct  009,  sustaining  assess- 
ment to  Improve  Douglas  boulevard  In  West  Cblcago;  Detroit  v. 
Parker,  181  U.  S.  401,  45  L.  921,  21  Sup.  Ct  625,  sustaining  assess- 
ment under  Detroit  charter  and  ordinances  levied  on  property 
abutting  on  pavement  according  to  front  foot;  Cass  Farm  Co,  v. 
Detroit,  181  U.  S.  308,  45  L.  915,  21  Sup.  Ct.  645.  sustaining  assess- 
ment of  street  pnvlng  against  abutting  property  In  accordance  with 
Detroit  charter  and  ordinances;  Tonawanda  v.  Lyon,  ISl  U.  8.  392, 
45  L.  911,  21  Sup.  Ct  611,  sustaining  assessment  for  grading  streets 
levied  against  abutting  land  according  to  statutes  of  New  York; 
Boise  City  v.  Wilson,  113  Fed.  1017,  reversing  holding  that  assess- 
ment under  "  front-foot  rule "  was  necessarily  Invalid;  Brown  r. 
Drnin.  112  Fed.  584,  uphoidlug  assessment  for  street  improvement 
In  Lhw  Angeles  under  Cal.  Improvement  act  1885,  amended 
1801,  wbere  complainant  did  not  Qle  remonstrance  as  provided; 
White  V.  Tacoma,  109  Fed.  33,  holding  each  case  under  lawa  for 
nssessing  abutting  property  depends  upon  particular  facts  and  If 
not  a  confiscation  of  property  front-foot  rule  is  valid;  Duncan  v. 
Itnmlsb.  142  Cal,  691,  76  Fac.  663,  upholding  assessment  under 
Stat  1801,  p.  461,  as  amended  Stat  1893.  p.  SO.  where  complainant 
did  not  file  remonsti'auce  before  city  council  as  require^;  Barfield  v. 
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Gleason,  111  Ky.  S16.  6S  8.  W.  968,  apboldlng  Kj,  Stat,  1  2^  for 
aBBeasing  cost  of  street  coastTuctlon  In  cities  of  first  class  affalnst 
abutting  property  according  to  area;  People  t.  Pitt,  189  N.  X.  S29, 
62  N.  E.  666,  upholding  Laws  1899,  ebap.  128,  f  208.  for  usesslnc 
portion  of  cost  of  sewer  per  linear  foot  against  sbnttlng  propert;- 
owDM«  liavlng  opportunity  to  be  beard.  See  notes,  82  Am.  SL  Bep. 
4S9;  81  Am.  St  Rep.  206. 

Act  March  8,  1899,  authorizing  assessment  witbont  regard  to 
special  beneSts  Is  unconstitutional,  dissenting  opinion,  p.  386. 

Approved  In  dlsaentlDK  opinion  in  Farrell  t.  West  Chicago  ParlE 
Comrs..  181  U.  S.  398.  45  L.  916,  21  Sup.  Ct  645.  majority  sustain- 
ing assesBment  for  improvement  of  Douglas  ttonlevard  in  West 
Chicago;  dissenting  opinion  In  Caaa  Farm  Co.  v.  Detroit  181  D.  S. 
398,  45  L.  916,  21  Sup.  Ct  645,  majority  sustaining  assessment  for 
street  pavement  levied  against  abutting  property  In  accordance 
mth  Detroit  charter  and  ordinances;  dissenting  opinion  la  Detroit 
V.  Parker,  181  TJ.  S.  398,  45  L.  916,  21  Sap.  Ct  645,  majority  ans- 
talnlng  assessment  under  Detroit  charter  and  ordinances 
levied  on  property  abutting  on  pavement  according  to  front  foot; 
dlsseiitlng  opinion  In  Tonawanda  v.  Lyon,  181  U.  8.  392,  45  L.  911. 
21  Sup.  Ct  611,  majority  sustaining  assesBment  for  grading  streets 
levied  against  abutting  land  as  provided  by  laws  of  New  Zork. 

181  TJ.  S.  389-393,  45  L.  908,  TONAWANDA  v.  LION. 

Norwood  V.  Baker  did  not  establish  Invalidity  of  all  assessments 
by  front-foot  rule,  p.  391. 

Approved  In  Duncan  v.  Bnmlah,  142  CaL  692,  76  Pac.  663.  hold- 
ing one  assessed  under  Stat.  1891  cannot  object  to  assessment 
where  he  failed  to  file  remonstrance  with  council  as  provided  by 
statute;  Barlleld  v.  Gleason,  111  Ky.  516,  517,  63  S.  W.  969,  uphold- 
ing Ky.  Stat,  i  2838,  for  assessing  cost  of  street  construction  in 
cities  of  hrst  class  upon  abutting  property  according  to  area. 

AsseBsments  on  abutting  land  according  to  frontage  In  absence 
of  peculiar  hardships  are  valid,  p.  382. 

Approved  in  Schaefer  v,  Werling,  188  U.  S.  B18,  23  Sup.  Ct  443. 
47  Ii.  572,  upholding  Indiana  statute  for  assessing  cost  of  street 
grading  against  abutting  lots  according  to  frontage;  Cass  Farm  Co. 
V.  Detroit  181  V.  S.  308.  45  U  916,  21  Snp.  Ct  C45.  sustaining  as- 
sessment for  street  pavement  levied  against  abutting  property  in 
iictordance  with  Detroit  charter  and  ordinances;  White  v.  Tacoma, 
100  I'ed.  33,  holding  asspsament  of  cost  of  streei  Improve m en t 
upon  abutting  property  by  front-foot  plan  is  not  necessarily  uncon- 
stitutional; Martin  v.  Wills,  157  Ind.  155.  eo  N.  E.  1022.  upbolding 
•■  Barrett  Law  "  18S0,  for  apportioning  coat  of  street  improvemenU 
(111  projierty  according  to  benefits  regardless  of  value  of  property; 
Pi-niile  V.  Pitt,  1U9  N.  Y.  520,  62  N.  E.  605,  upholding  Laws  ISW, 
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cliap.  128.  for  asseeement  ol  portion  of  coat  of  abwta;  per  linear 
foot  on  property  abutting  thereon  where  ownva  bare  opportnnlt; 
to  complain  of  aSBesamenL  See  notea,  82  Am.  St.  Bep.  459;  81 
Am.  St  Rep.  266. 

Asaessment  of  property  by  frost-foot  rate  wltbont  r^erence  to 
benefit  Is  unconstitutional,  dissenting  opinion,  p.  393. 

Approved  In  dissenting  opinion  In  Farrell  v.  West  Chicago  Park 
Comrs..  181  U.  8.  398,  45  L.  018,  21  Sup.  CL  645,  majority  upholding 
asseasment  of  cost  of  construction,  and  Improvement  of  Douglas 
boulevard  In  West  Cblcago;  dissenting  opinion  In  Shumate  v. 
Heman.  181  U.'  S.  398,  45  L.  916,  21  Sup.  Ct  645,  majority  uphold- 
ing St  Louis  charter  and  ordinances  and  asseasmcnta  made  there- 
under Imposing  coat  of  aewer  upon  property  In  taxing  district;  dis- 
senting opinion  In  Detroit  v.  Parker,  181  D.  S.  398,  46  L,  916,  21 
Sup.  Ct.  645,  majority  upholding  Detroit  charter  and  ordinances 
authorizing  assessment  of  cost  of  grading  and  paving  streets  against 
abutting  property  according  to  frontage;  dissenting  opinion  In  Cass 
Farm  Co.  v.  Detroit,  181  U.  S.  398,  45  L.  916,  21  Sup.  Ct.  645, 
majority  sustaining  assessment  for  street  pavement  levied  against 
abutting  property  in  accordance  witb   Detroit  charter   and   ordl- 

181  U.  S.  394-396,  45  L.  912,  WEBSTER  v.  PARQO. 

Legislature  may  create  taxing  districts  and  assess  property 
therein  according  to  area  or  frontage,  p.  396. 

Approved  In  Schaeter  v.  Werllng,  188  U.  S.  51&  23  Sup.  Ct.  449, 
4T  L.  672,  upholding  Indiana  statute  for  assessing  cost  of  grading 
street  against  abutting  lots  according  to  frontage;  Duncan  v.  Rani' 
Ish,  142  Cal.  692,  76  Pac.  GG3,  holding  person  asaessed  under  street 
improvement  act  1891,  as  amended  16U3,  cannot  complain  thereof 
after  failing  to  file  petition  before  council  slioiving  his  damages^ 
Martin  v.  Wills,  157  Ind.  155,  60  N.  B.  1022,  upholding  "  Barrett 
I.11W  "  1S89,  for  assessing  property  for  street  Improvementa  accord- 
ing to  area  and  making  assessment  a  Hen  on  property;  Kansas  City 
V.  Gibson,  G6  Kan.  502,  72  Pac.  223.  upholding  Gen.  Stat.  1001,  |  701, 
authorizing  asiiessmeots  of  city  realty  for  construction  of  sewer; 
Smith  V,  Mayor,  etc.,  182  Muss.  233,  65  N.  E.  41,  upholding  Stat, 
I.SU7,  chap.  lOG,  authorizing  city  of  Worcester  through  moyor  and 
iildermen  to  assess  against  property  benefited  thereby  Its  share  of 
I'oet  of  aewers.  See  notes,  82  Am.  St.  Rep.  459;  81  Am.  St.  Rep. 
2GC 
181  D.  S.  300-398.  45  L.  914,  CASS  FARM  CO.  v.  DETROIT. 

Fourteenth  Amendment  controls  State  sy»;tem  of  taxation  only 
when  amounting  to  confiscation  of  property,  p.  308. 

Approved  in  Schocfer  v.  Werllzip.  188  U.  S,  518,  2,1  Sup.  Ct.  44!), 
47  L.  572,  upholding  Indiana  statute  for  assessing  cost  of  street 
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grading  agaiiut  abntdng  lota  according  to  troatage;  Detroit  v. 
Parkn,  181  V.  8.  401,  4S  L.  921.  21  Sup.  CL  624,  npboldlng  under 
Detroit  charter  assessment  of  cost  of  paring  streets  against  abnt- 
dDg  lots  bj  frontage;  Duncan  t.  Ramlsb,  142  Cal.  692,  76  Pac.  663, 
holding  person  assessed  under  street  trnprovement  act  of  1891,  as 
amended  1893,  cannot  complain  of  asBessment  where  he  failed  to 
file  objection  before  city  council  as  aothortzed;  State  t.  Smith,  158 
Ind.  558,  03  N.  E.  30,  upholding  Acts  1899.  p.  422,  proTldlng  for 
deduction  of  mortgage  InilebtedDesB  on  real  estate  sot  exceeding 
$700  nor  one-half  value  of  property;  Martin  v.  Wills,  157  lud.  155, 
60  N.  E.  1022,  upholding  "Barrett  Law"  of  1889.  for  assesdUK 
property  for  street  Improvements  according  to  benefit  receiTed, 
regardless  of  value;  Smith  r.  Mayor,  etc.,  182  Mass.  233,  65  N.  B. 
41,  upholding  Stat.  16G7,  chap.  106,  providing  that  property-owners 
shall  pay  such  sums  for  conetructlon  of  sewers  as  mayor  and  alder- 
men of  Worcester  shall  Bssess  as  share  of  cost  thweof.  See  noteo. 
82  Am.  St  Bep.  459;  81  Am.  8t  Rep.  266. 

181  U.  S.  399-401,  45  L.  917,  DETROIT  y.  PABKBR. 

Fourteenth  Amendment  prDhlbits  State  taxation  only  where  plan 
amounts  to  confiscation  of  property,  p.  401. 

Approved  in  Schaefer  t.  Werling,  188  U.  S.  518,  23  Sup.  Ct  449. 
47  L.  573,  upholding  Indiana  statute  for  assessing  cost  of  street 
grading  against  abutting  lots  according  to  frontage;  White  \. 
Tacoma,  109  Fed.  33,  holding  assessment  against  property  by  tbe 
front-foot  plan  may  be  perfectly  fair  method  of  apportionment; 
Duncan  v.  Eamlsh,  142  Cal.  692,  76  Pac.  663,  holding  person  sb- 
sessed  under  street  Improvement  act  1891,  amended  In  1893,  having 
failed  to  file  remonatrance  with  council  as  provided,  cannot  object 
to  assessment;  State  v.  Smith,  158  Ind.  558,  63  N.  E.  30,  upholding 
act  1899,  p.  422,  for  deducting  mortgage  Indebtedness  not  exceed- 
ing $700  nor  one-half  of  value  of  mortgaged  realty  assessed;  Martin 
V.  Wills.  157  Ind.  155,  60  N.  E.  1022,  upholding  "  Barrett  I«w  "  of 
1889,  for  assessing  cost  of  street  improvement  on  property  ac- 
cording to  area  regardless  of  value,  and  making  assessment  a  Uen. 
See  notes.  82  Am.  St  Bep.  459;  81  Am.  St.  Rep.  2S6. 

181  D.  S.  402.  45  L.  921,  WORMLEY  V.  DISTRICT  OF  COLUMBIA. 

Adjudged  In  conformity  with  French  v.  Barber  Asphalt  Paring 
Co.,  supra,  p.  402. 

Approved  in  Schaefer  v.  Werling,  188  U.  8.  518,  23  Sup.  CL  449. 
47  L.  572,  upholding  Indiana  statute  for  assessing  cost  of  street 
grading  against  abutting  lots  according  to  frontage:  Barfleld  t. 
Uleason,  111  Ky.  516,  63  S.  W.  869,  upholding  Ky.  Stat,  t  2838,  fo* 
asBesBlng  cost  of  street  construction  in  cities  of  first  class  upon 
ohntting  property  according  to  area;  Prior  v.  Construction  Co.,  170 
Mo.  451,  71  S.  W.  208.  upholding  St  Lonls  charter  apporUoolns 
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cost  of  eev/^B  on  property  abutting  thereon  or  In  tbat  Included  tii 

taxing  district  on  baala  ot  area,  division  Into  dletrlcts  being  con- 

cluBlve  on  courts.    See  notes,  82  Am.  St  Rep.  4S&;  81  Am.  St.  Rep. 

266. 

ISl  D.  S.  402,  408,   4S  L.  &22,  SHUMATE  T.  HEMAN. 

AsBessment  against  propeTtjr  In  aewer  district  covering  coat  of 
sewer  Is  valid,  p.  403. 

Approved  in  Scbnite  v.  Heman,  189  U.  8.  GOT,  23  Sup.  Ct  8S2, 
47  L.  »22,  reaffirming  rule;  ScUaefer  v.  Werllng,  188  U.  S.  518,  23 
Sup.  Ct.  449,  47  L.  572,  upboldlng  Indiana  statute  for  assessing 
cost  of  street  grading  against  abutting  lots  according  to  frontage; 
Duncan  v.  Itamlsh.  142  Cal.  692,  T6  Pac.  663,  holding  person  as- 
sessed under  street  improvement  act  1891,  as  amended  in  1893, 
having  failed  to  file  protest  before  council  as  provided  therein  can- 
not complain  of  assessment;  Martin  v.  Wills,  157  Ind.  155,  60  N.  E. 
1022,  upholding  "  Barrett  Law  "  1889,  for  assessing  cost  of  street 
Improvements  against  property  according  to  benefit  received,  re- 
gardless of  ralue  of  property  and  making  asBessment  a  lien;  Prior 
T.  CkinBtruetlon  Co.,  170  Mo.  488,  71  S.  W.  207.  upholding  at.  Lonla 
charter  authorizing  assessment  of  cost  of  sewers  against  abntUng 
property  proportionally  or  on  property  in  assessment  district  ac- 
cording to  area.  See  notes,  82  Am.  SL  Rep.  459;  81  Am.  St  Rep. 
266. 

181  U.  8.  404,  46  L.  924,  FARRELL  v.  WEST  CmCAGO  PARK 
COMRB. 

Assessments  for  Improvement  of  Douglas  boulevard,  West  Chi- 
cago, are  valid,  p.  404. 

Approved  In  Schaefer  v.  Werllng,  188  U.  S.  518,  23  Sup.  Ct.  449, 
47  L.  572,  upholding  Indiana  statute  for  assessing  cost  of  street 
grading  against  abutting  property  according  to  frontage;  White 
V.  Tacoma,  100  Fed.  33,  holding  "  front-foot  plan  may  be  perfectly 
fair  method  of  apportioning  the  burden  of  paying  for  street  im- 
provements;" Duncan  v.  Ramlsh,  142  Cal.  692,  76  Pac.  663,  hold- 
ing person  assessed  under  street  Improvement  act,  Stat.  1891,  as 
amended  1893,  baying  failed  to  file  protest  with  council  as  pro- 
vided, cannot  complain  of  assessment 
181  C.  S.  4«S-409.  45  L.  926,  GERMAN  NAT.  BANK  t.  SPECKERT. 

Circuit  Court  of  Appeals'  order  to  Circuit  Court  to  remand  caose 
Is  not  final,  p,  409. 

Approved  In  Cole  v.  Garland,  183  U.  3.  693,  46  L.  393,  22  Sap.  Ct 
933,    reaffirming   rule. 

181  D.  S.  409-434.     Not  cited. 
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181  U.  8.  434-453,  4B  L.  838.  UNITED  STATES  RUBBER  CO.  t. 
AMERICAN  OAE  LEATHER  CO. 

Court  will  prevent  credltora  from  obtaining  preference,  leaving  all 
to  abare  pro  rata,  p.  4S3. 

Approved  Id  American  Excb.  Nat.  Bank  v.  Ward,  111  Fed.  TOO, 
botdlng  wbere  controlling  creditors  assame  management  ot  bnslaen 
and  pajr  smaller  creditor  one-third  of  his  claim,  later  execution  ot 
trust  deed  to  creditors  preferring  them  ts  not  fraudulent. 
ISl  U.  8.  4&3-164.     Not  Cited. 
181  U.  8.  464-473.  45  L.  954.  THE  BARNSTABLE. 

In  tbla  country  ship  la  persoually  liable  for  negligence  of  any 
one  In  lawful  pofisession,  p.  4ST. 

Approved  In  Harrison  v.  Hughes.  125  Fed.  869,  holding  under 
American  admiralty  law  ship  is  liable  for  negligence  of  pilot  com- 
pulsorlly   employed. 

Distinguished  In  Homer  Ramsdell  Transp.  Co.  r.  La  Compagnle 
Oen.  Transatlantlque,  182  U.  S.  413.  45  L.  1160,  21  Sup.  CL  834, 
holding  shipowner  not  liable  for  damage  caused  by  negligence  of 
pilot  whose  services  under  N.  Y.  law  1882  had  to  be  accepted. 

Couirt  may  within  spirit  of  admiralty  mle  59  entertain  petition 
of  owner  and  call  In  charterer,  p.  467. 

Approved  In  The  Planet  Venus,  113  Fed.  388,  holding  under  Ad- 
miralty rule  59.  ship  and  Its  charterers  charged  with  liability  on 
same  contract  of  afTrelghtment  may  be  Joined  in  same  proceeding. 

Charterer  must  return  property  In  same  condition  as  received, 
ordinary  wear  and  tear  excepted,  p.  468. 

Approved  In  Dalley  v.  New  Torlt,  128  Fed.  799,  holding  charterer 
of  scow  liable  for  injury  thereto  due  to  settling  npon  projection 
on  bottom  when  tide  receded  from  the  mooring  place. 

Case  remanded  "  for  further  proceedings  not  Inconsistent  with 
this  opinion,"  p.  473. 

Approved  In  The  Barnstable,  114  Fed.  1017.  holding  mandate  of 
Supreme  Court  prevented  Introduction  on  petition  of  new  matter 
tending  to  show  procuring  of  Insurance  contrary  to  opinion  of 
Supreme  Court, 
181  U.  S.  473^80.    Not  cited. 
181  U.  S.  48H99.  45  L.  963.  BARKER  v.  HARVEY. 

Public  land  Is  such  as  Is  subject  to  disposal  under  general  land 
laws,  p.  490. 

Approved  In  Minnesota  v.  Hitchcock,  185  V-  8.  392,  46  L.  964. 
22  Sup.  Ct.  657,  holding  State  of  Minnesota  tool:  no  interest  under 
act  1857  granting  school  lands,  In  lands  occupied  by  Indians. 

Distinguished  in  United  States  v.  Blendaur,  128  Fed.  913,  holding 
land  In  Bitter  Boot  valley,  Montana,  formerly  occupied  by  Flat- 
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head  iDdlana,  became  part  of  geoeral  domain  ou  remoral  of  Indians 

and  cxtenaion  of  bomeatead  laws. 

181  V.  8.  B00-61B,  «  L.  971,  UNITED  STATES  v.  EDMONDSTON. 

Wbere  tbne  haa  been  a  voluntary  payment,  money  so  paid  can- 
not be  recovered,  p.  610, 

Approved  In  New  Orleans,  etc.,  R.  R.  Co.  v.  Louisiana  Conat, 
etc.,  Co.,  108  La.  26.  94  Am.  St  Rep.  40T,  33  So.  56,  holding  pay- 
ment of  wharfage  dues  under  threat  of  civil  suit  cannot  be  re- 
covered. 

See  94  Am.  St.  Rep.  410.  not& 
181  U.  8.  51C-Ci4a    Not  Cited. 

181   D.   8.   548-558,   46  L.   994.   BED   RIVER  VALLEJT   BANK   T. 
CRAIG. 

One  who  does  not  belong  to  class  that  might  be  injured  cannot 
question  statute,  p.  558. 

Approved  In  Estate  of  Johnson,  139  Cal.  634.  73  Pac.  425,  hold- 
ing aliens  caunot  raise  nuestlons  of  Immunities  p^talnlng  solely 
to  citizcDB  of  sister  States. 
181  U.  S.  558-661.    Not  cited. 
181  V.  S.  562-567.  45  I^  1002.  MARKS  v.  SHOUP. 

Where  levy  of  attachment  Is  Invalid  it  Is  no  defense  to  oBlcer 
to  flue  for  goods,  p.  5G7. 

Approved  in  Shunp  v.  Marks,  128  Fed.  88,  holding  exclusion  of 
evidence  that  transfer  was  made  In  fraud  of  plaintiff's  creditors 
Is  not  error  where  it  did  not  show  title  In  third  person. 
181  U.  8.  567-674.     Not  cited. 
181  D.  S.  575-580.  45  L.  1009,  AUDUBON  v.  SHUFBLDT. 

Alimony  may  be  altered  by  court  at  any  dme,  p.  6T7. 

Distinguished  in  Arrington  v.  Arrlngton,  181  N.  C.  146,  42  8.  B. 
654,  02  Am.  St.  Rep.  771,  holding  final  Judgment  for  fixed  sum  as 
alimony  Is  discharged  by  husband's  dlschai^  In  bankruptcy. 

The  allowance  of  alimony  Is  not  In  nature  of  an  absolute  debt, 
p.  57S, 

Approved  in  In  re  Cave,  23  Wash.  216.  90  Am.  St.  Rep.  738,  66 
Pac.  426.  holding  decree  for  alimony  Is  not  a  debt  within  Const, 
art.  1,  i  17,  prohibiting  imprisonment  for  debt 

Neither  alimony  due  on  adjudication  of  bankruptcy  nor  that 
since  accrued  la  liorrcd  thereby,  p.  680. 

Approved  In  Dunbar  v.  Dunbar,  190  U.  3.  344,  23  Sup.  Ct.  759, 
47  L.  1000,  holding  contract  to  pay  aunulty  to  divorced  wife  Is  not 
discharged  by  dlseliavge  In  biumruptcy;  In  re  Le  Claire.  124  Fed, 
667,  holding  married  woman's  claim  for  alimony  pending  at  time 
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of  baDkruptc;  la  not  property  and  cannot  be  claimed  by  trustee; 
Entchlason  t.  Otla,  WUcox,  etc.,  Ca,  123  Fed.  19.  20.  boldlng  act 
Uarcb  3,  1891,  does  not  antboiice  appeal  from  Circuit  Court  of 
Appeals'  decision  on  petition  to  revise  proceedings  of  District  Court; 
Welty  T.  Welty.  195  III  340,  8S  Am.  St.  Rep.  211,  63  N.  E.  163, 
holding  decree  for  alimony  in  action  for  divorce  entered  before 
proceedings  In  bankruptcy  is  not  discbarged  by  adjudication.  See 
H  Am.  St  Bep.  a2G,  note. 

D!atlng\ilBhed  In  McKIttrtck  t.  Caboon,  89  Minn.  384,  95  N.  W. 
223,  holding  fliml  money  Judgment  agatnat  putative  father  of 
Dstnral  chUd  for  support  is  not  barred  by  discbarge  in  bankmptcj-; 
Arrington  v.  Arrlngton,  131  N.  C.  146,  42  S.  B.  654.  92  Am.  St  Bep. 
771,  boldlng  flnal  Judgment  tor  alimony  la  dlacbarged  by  dIscharBe 
of  husband  In  bankruptcy. 
181  U.  S.  580-583.    Not  cited. 

131  U.  8.  581-689,  45  L.  1013,  JOSKFH  80LITZ  BREW.  t.  UNITED 
STATES. 

Bottles  and  corks  Imported  for  nee  in  bottling  beer  not  entitled 
to  drawback  under  act  f890,  p.  688. 

Approved  in  West  v.  United  States,  119  Fed.  496,  holding  ginger 
ale  in  bottles  not  liable  for  duty  on  cost  of  corking,  wiring  and 
labeling  under  act  June  10,  1890. 
181  U.  S.  589-0)1,  45  U  1015,  MALLKTT  v.  NORTH  CAROUNA. 

Federal  questions  raised  In  petition  for  reargument  passed  upon 
b7  State  court  are  aufflciently  presented,  p.  592. 

Approved  in  Ulaeouri,  K.  &  T.  R.  R.  Co.  v.  Elliott,  184  U.  S.  5S4, 
46  L:  677,  22  Sup.  Ct  448,  holding  decision  of  Federal  qaesUon  in 
denying  rebearlng  confers  right  to  writ  of  error  from  Supreme 
Court 

Distinguished  Id  Mutual  Life  Ins.  Co.  r.  McQrew,  188  U.  S.  308, 
23  Sup.  Ot  378,  47  L.  486,  bedding  Fedval  queatlon  raised  In 
petition  for  rehearlug  wblch  la  denied  without  opinion  ia  raised 
too  late. 

Federal  questions  passed  upon  by  State  court  In  Ita  opinion  are 
sufficiently  raised,  p.  692. 

Approved  In  Bank  of  Commerce  t.  Wlltale,  189  n.  B.  606,  23  Sup. 
Ct  8Q1,  47  L.  921,  reafflrmlng  rule;  Land  ft  Water  Co.  v.  San  Joae 
Ranch  Co.,  189  U.  S.  180,  23  Sup.  Ct  489,  47  L.  768,  holding  Federal 
queatlon  raised  in  State  Supreme  Court  and  decided  adversely  to 
appellant  in  court's  opinion  la  sufficiently  raised  wltbln  Rev.  Stat, 
I  709. 

Distinguished  In  Jacob!  v.  Alabama,  1ST  V.  8.  186,  23  Sup.  Ct. 
49,  47  L.  108.  holding  where  State  Supreme  Court  overlooked  coa> 
tenUon  raised  therein  that  evidence  <tf  absent  vltnesa  was  admitted 
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181  U.  8.  601-614.    Not  cited. 

181  D.  S.  616,  45  L,  1029,  NORDSTROM  t.  STATE  OF  WASH- 
INGTON. 

Order  affirmed  with  coats,  p.  616. 

Cited  In  Nordstrom  v.  State  of  Washington,  181  V.  8.  616,  45  L. 
1029,  21  Sup.  Ct.  825.  realBrmlng  rale. 
181  U.  S.  620,  45  1*  J031,  LODISVILLB  TRUST  CO.  v.  COMINGOE. 

Certiorari  to  Circnit  Court  of  Appeals  granted,  p.  620. 

Cited  In  Holden  v.  Stratton,  191  D.  S.  119.  24  Sup.  Ct  47,  holdlnj 
certiorari  proper  remedy  to  review  decision  of  Circuit  Court  ot 
Appeals  In  eierclse  of  Jurisdiction  under  section  26b,  bankruptcy 
act  1898,  to  review  proceedings  In  Inferior  courts  of  bankruptcy. 
181  U.  S.  621.  45  L.  1032,  PIERRE  t.  DUNSGOMB. 

Writ  of  certiorari  to  Circuit  Court  of  Appeals  denied,  p.  621. 

Cited  in  Independent  School  Diet  v.  Bew,  111  Fed.  9,  holding 
city  estopped  to  deny  bonds  held  by  Innocent  purchaser  on  gronnd 
that  proceeds  were  devoted  by  officers  to  unlawful  pnrpoae. 
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182  U.  S.  1-220,  46  L.  1041,  De  LIMA  t.  BIDWBLL. 

Appeal  given  by  customB  admlnlstratire  act  1S80  is  Inappltcable 
to  goodB  not  Imported,  p.  176. 

Approved  tn  Downee  t.  BIdwell,  182  U.  S.  248.  4S  L.  1091,  21  Sup. 
Ct.  TT2,  holding  action  to  recover  duties  assessed  on  nonlm portable 
propei'ty  arises  under  act  to  provide  revenue  from  Imp<»lB  within 
section  629,  Rev.  Stat.;  Dooley  v.  United  SUtes,  1^  U.  S.  225,  4& 
h.  10T9,  21  Sup.  Ct.  763,  holding;  appeal  siren  bj  customs  adminis- 
trative act  of  1890  b8B  no  appUcatloa  to  caaes  of  goods  not  Imported 
at  all. 

Board  of  general  appraisers  cannot  review  question  whether 
article  la  Import,  p.  176. 

Dlstlnguisbed  in  United  States  v.  Brown.  127  Ped.  786,  boldlng 
board  of  gi^neral  appraisers  under  customs  admlnistradve  act 
determines  question  of  Jurisdiction  including  validity  of  protest. 

Fact  that  appeal  under  customs  administrative  act  was  exclnslve 
did  not  preclude  common-law  action,  p.  177. 

DiBtlngulahed  In  Dooley  v.  United  States,  182  U.  B.  225,  46  L.  lOTO, 
21  Sup.  Ct  763,  holding  Importer  has  right  of  action.  In  Conrt  of 
Claims  for  recovery  of  duties  on  goods  Imported  from  Porto  Bico. 

Fi'Otest  or  notice  of  mistake  In  asaeaalng  duties  must  be  made 
to  hold  collector,  p.  177. 

Approved  In  Dewell  v.  Mis,  116  Fed.  66,  holding  payment  without 
protest  of  duties  Imposed  on  cargo  brought  from  Porto  Rico  after 
treaty  of  cession  and  before  Foralcer  act  cannot  be  recovered  after 
collector  paid  same   in. 

Protest  against  exaction  of  duties  explains  Hating  of  sugar  aa 
Imported  to  escape  duty,  p.  179. 

Approved  In  Dewell  v.  Mix,  116  Fed.  66S,  666,  667,  holding  per- 
son paying  without  protest  duties  Imposed  on  cargo  brought  from 
Porto  Rico  after  treaty  and  before  Foraker  act  cannot  recover 
same  after  collector  pays  In. 

Whether  cargoes  were  dutiable  depends  upon  Question  wheth^ 
Porto  Rico  was  foreign  country,  p.  180. 

DistlngulBbed  in  American  Sugar  Redoing  Co.   v.  Bldwell,  124 
Fed.  67&,  680,  684,  686,  holding  srtlcle  Is  not  imported  from  foreign 
country  within  tariff  laws  until  arrival  In  port  of  entry. 
112161 


,,C(H">q''^ 


1217  Notes  on  U.  S.  Reports.  182  D.  S.  1-22U 

Congress  bas  complete  legislative  autborlty  over  terrltoilal  sov- 
ernment,  p.  196. 

Approved  In  Downes  t.  BIdwell,  1S2  U.  &  2S0,  45  L.  1091,  21 
Ct  778,  holding  congressional  power  to  establish  territorial  gov- 
emments  Is  no  longer  an  unsettled  question;  Virginia,  etc..  Chemi- 
cal Co.  V.  Snodrj  Ins.  Cos.,  108  Fed.  454,  holding  defendant 
□ot  defeat  Jurisdiction  of  State  and  national  court  on  removal 
by  simple  motion,  to  dismiss  for  want  of  Jurisdiction. 

Statute  forbidding  sale  of  liquors  to  mlnars  applies  to  mtaors 
subsequently'  bom,  p.  197. 

Approved  In  Chicago  Union  Traction  Co.  v.  Chicago,  199  IlL 
647,  06  N.  E.  470,  holding  ReT.  Code  Clilcago,  |  1723,  regulating 
fare  to  be  charged  by  any  street  railway  within  certain  city  ter- 
ritory applies  to  subsequently  organized  lines. 

After  cession  Porto  Itico  ceased  to  be  foreign  territory  and  du- 
ties, under  Dlngley  act  1S97,  were  Illegal,  p.  200. 

Approved  in  Gonzales  r.  Williams,  192  O.  S.  16,  24  Sup.  Ct  180, 
holding  native  Inhabitant  of  Porto  Rico  at  time  of  cession  is  not 
on  coming  to  New  York  an  alien  Immigrant  within  act  1891,  for 
detaining  and  deportation  of  alien  immigrants;  The  Diamond  Rings, 
183  U.  8.  177,  178,  181,  182,  185,  46  L.  141,  142.  143,  144,  22  Sup. 
Ct  to,  60,  61,  holding  diamond  rings  brought  from  Luzon  after  procla- 
mation of  treaty  are  not  imported  from  foreign  country  within 
tariff  act  of  1897;  Dooley  v.  United  States,  183  U.  S.  164.  158,  183, 
175,  46  L.  130,  131.  134,  138,  22  Snp.  Ct.  64,  65,  67,  upholding  For- 
akcr  act  1000,  Imposing  duty  on  goods  Imported  into  Porto  Klco 
from  New  York;  Downes  v.  BIdwell.  182  U.  8.  248,  386,  386.  46  L. 
1091,  1144,  21  Sup.  Ct  772,  824,  holding  Porto  Rico  did  not  be- 
come part  of  United  States  on  ratification  of  treaty  of  cession 
within  uniformity  clause  of  Constitution;  Dooley  v.  United  States, 
1»2  V.  S.  234,  45  L.  1082,  21  Sup.  Ct  707,  holding  after  cession  of 
Porto  Rico  and  before  congressional  action  military  commander 
cannot  levy  duties  on  imports  therefrom ;  Goetze  y.  United  States, 
182  U.  S.  222,  45  L.  1074,  21  Sup.  Ct  743,  holding  board  Of  gen- 
eral appraisers  has  no  Jurisdiction  under  customs  administrative 
act  1890  of  appeal  from  decision  of  collector  as  to  duties  on  goods 
Imported  from  Porto  Rico  and  Hawaii;  American  Sugar  Refining 
Co.  T.  BIdwell.  124  Fed.  684,  holding  in  1899  there  was  no  taw  Im- 
posing duty  on  merchandise  brought  from  Porto  Rico  to  United 
States;  Percy  Summer  Club  v.  Astle,  110  Fed:  490,  sustaining  ex 
parte  order  permitting  attorney-general  representing  State  to  in- 
tervene In  action  to  restrain  trespassers. 

Distinguished  In  dissenting  opinion  In  Dooley  v.  United  States, 
182  n.  8.  237,  46  L.  1083,  21  Sup.  Ct.  768,  majority  holding  Porto 
Vol  III -77 
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Blco  not  foreign  territory,  after  cession,  wtthlQ  Dfngjey  tariff  act 
1897. 

Porto  Blco  was  neither  absolntely  foreign  nor  atwolatdy  domes- 
tic territory  and  was  under  Dlngley  tariff,  dissenting  opinion,  p.  220. 

Approved  In  dissenting  opinion  in  Tlie  Diamond  Blngs,  183  U. 
8.  186,  46  L.  141,  22  Sup.  Ct  61,  majority  holding  diamond  rings 
brought  from  Island  of  Lnxon  after  proclamation  of  treaty  are 
not  Imported  from  foreign  country  Trltbin  tariff  act  1887;  dissent- 
lug  opinion  in  Dooley  t.  United  States,  182  U.  S.  237,  45  L.  1083, 
21  Sup.  Ct  76S,  majority  holding  Porto  Rico  after  treaty  (tf  ces- 
sion not  foreign  territory  within  Dlngley  tariff  act  1897. 
182  U.  8.  221,  222.  Not  cited. 
182  U.  S.  222-243,  45  L.  757,  DOOLBT  T.  DNITBD  STATES. 

Tucker  act  of  March  3,  1887,  contemplated  four  distinct  classes 
of  eases,  p.  224. 

Approved  In  United  States  v.  Lynah,  188  U.  8.  476,  23  Sap.  Ct 
359,  47  L.  550,  holding  Circuit  Court  has  Jurisdiction  of  suit  gainst 
United  States  for  destruction  of  rice  plantation  caused  by  Pederal 
improvement  of  Savannah  river. 

Plaintiff  has  right  to  sue  in  Court  of  Claims  to  recover  duties 
unlawfully  exacted,  p.  225. 

Approved  in  Christie  St  Comm.  Co.  T.  United  States,  126  Fed. 
004,  holding  Circuit  Court  has  Jurisdiction,  nnder  act  March  3, 
18ST,  of  suit  to  recover  taxes  wrongfully  exacted  by  collector  ooder 

A  common-law  right  of  action  exists  to  recover  from  collector 
duties  on  Qonlmported  goods,  p.  22S. 

Approved  In  Patton  v.  Brady,  184  U.  8,  614,  46  L.  T17,  22  Sop, 
Ct.  495,  holding  common-law  right  of  action  exists  against  Internal 
revenue  collector  to  recover  sums  paid  under  protest  to  prevent 
seizure  for  Illegal  taxes. 

Court  of  Claims,  under  Tucker  act,  has  Jurisdiction  of  salt 
against  government  for  duties  paid,  p.  228. 

Distinguished  In  PacIBc  Whaling  Co.  v.  United  States,  187  U.  S. 
454,  23  Sup.  Ct  156,  47  Lt  256,  holding  proceeding  In  District 
Court  for  license  for  vessel  plying  In  Alaskan  watMV  not  a  suit 
In  which  Judgment  appealable  to  Supreme  Court  can  be  rendered. 

Treaty  with  Spain  took  effect  opon  Individual  rights,  April  11. 
1899,  when  ratifications  eschanged,  p.  230. 

Approved  In  Armstrong  v.  Bldwell,  124  Fed.  693,  eSS,  holding 
treaty  by  which  Porto  Blco  was  ceded  by  Spain,  though  signed 
December  10.  1898,  became  effective  on  private  rights  when  raUfl- 
cations  exchanged,  April  11,  1899;  Do  Pass  v.  Bldwell.  124  Fed.  619. 
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holding  Porto  Rico  ceased  to  be  foreign  country  when  ratiflcatlonB 
of  treaty  were  exchanged,  April  11,  1899. 

By  exchange  of  ratiflcatlonB  of  treaty  Porto  Rico  ceased  to  be 
a  foreign  country,  p.  234. 

Approved  In  Dooley  t.  United  States,  183  U.  S.  154,  158.  163, 
46  L.  130,  131,  134.  22  Sup.  Ct.  64,  63,  67,  upholding  Poraker  act 
April  12,  1900,  Imposing  tax  on  importe  Into  Porto  Rico  from 
New  York,  snch  articles  not  being  exports  within  meaning  of 
Constitution;  Armstrong  v.  Bldwell,  124  Fed.  693,  695,  holding  ex- 
change of  rattficatloDB  of  treaty  render  same  effective. 

DlBtingulehed  in  American  Sugar  Beflnlng  Co.  v.  Bldwell,  124 
Fed.  684,  holding  article  Is  not  Imported  from  foreign  country 
within  tariff  laws  until  arrival  at  port  of  entry;  American  Sugar 
Refining  Co.  v.  Bldwell,  124  Fed.  678,  holding  goods  not  imported 
from  a  foreign  country  within  meaning  of  tariff  laws  until  arrival 
in  port  of  entry. 

Tariff  on  Porto  Rlcan  imports  collected  after  ratification  of 
treaty  were  valid,  dissenting  opinion,  p.  237. 

Approved  in  dissenting  opinion  in  The  Diamond  Rings,  183  tJ. 
S.  182,  46  L.  143,  22  Sup.  Ct  61,  majority  holding  diamond  rings 
brought  from  Luzon  after  ratification  of  treaty  of  peace  are  not 
imported  from  foreign  country  withlo  tariff  act  1897. 

182  U.  S.  243,  244.     Not  cited. 

182  U.  S.  244-391,  45  L.  1088,  DOWNES  v.  BIDWELL. 

Circuit  Court  has  Jurisdiction  over  suit  to  recover  duties  exacted 
under  Foraker  act  and  paid  under  protest,  p.  248. 

Approved  In  Warner,  Barnes  Be  Co.  v.  Stranaban,  191  TJ.  S.  560, 
24  Sup.  Ct  847,  and  Casamlkow,  etc.,  Co.  r.  Bldwell,  etc.,  181  U.  S. 
559,  24  Sup.  Ct  847,  both  reaffirming  rule.    . 

Porto  Rico  is  territory  appurtenant  to  United  States,  but  not  part 
ivltLln  revenue  acts,  p.  287. 

Approved  in  Hawaii  v.  ManklchI,  190  D.  S.  219,  220,  23  Sup.  Ct 
701,  T02,  47  L.  1023,  holding  constitutional  provisions  for  grand  and 
petit  Juries  not  substituted  for  Hawaiian  criminal  procedure  by 
Newlande  resolution  July  7,  1898;  The  Diamond  Rings,  183  U.  S. 
181,  4(i  L.  142,  22  Sup.  Ct  61,  holding  diamond  rings  brought  from 
Luzon  after  treaty  of  cession  are  not  imported  from  foreign  country 
within  Dlngley  act  1897;  Dooley  v.  United  States,  183  U.  8.  157.  158, 
164,  165,  46  L.  131,  132,  134,  22  Sup.  Ct.  64,  63,  67,  08,  upholding 
foraker  act  April  12,  IfiOO,  Imposing  duties  upon  Porto  Rlcan  Im- 
ports from  New  York,  such  goods  not  being  exports  witbin  Con- 
stitution; De  Pass  V.  Bldwell,  124  Fed.  019,  022.  upholding  Fornker 
act  April  12,  1900,  for  Imposing  duty  upon  goods  Imported  from 
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Porto  Rico;  dlssentlDS  opinion  In  Dooley  t.  Uiilted  States,  182  TJ.  S. 
230,  240,  45  L.  1081,  1085,  21  Sup.  CL  768,  majority  holding  milltan 
coinmaiider  of  Porto  Rico,  itfter  treaty  o(  cession,  could  not  Impose 
duties  upon  Porto  Bican  imports,  it  not  being  foreign  country: 
dianentiug  Opinion  in  De  Lima  y.  Bldwell.  182  U.  S.  201,  4R  L. 
1058,  21  Sup,  Ct  754.  majority  holding  Porto  Klco,  after  ratlfloation 
vf  treat;,  erased  to  be  foreign  territory  within  meaning  of  Dlngley 
tariff  act  1807. 

The  goi'vrnment  was  Ijom  of  the  Constitution  and  Its  poveit  de- 
rived expressly  or  impliedly  therefrom,  pp.  289-291. 

Approved  In  dlBsentlng  opinion  In  Hawaii  v.  Manklchl,  190  V.  S. 
23T,  238.  23  Sop.  Ct.  7B8,  47  L.  1030,  majority  holding  consUtn- 
tional  provisions  as  to  Jury,  grand  and  petit,  not  extended  to 
Hawaii  by  Newlands  resolution  of  July  7,  1898. 

loipoBt  on  Porto  Rican  merchaodise  after  trea.ty  was  within 
power  of  Congress,  p.  342. 

Approved  In  dissenting  opinion  In  Dooley  v.  United  States,  1S2 
U.  S.  240,  45  L.  1085.  21  Sup.  Ct.  7G4.  majority  holding  military  com- 
mander of  Porto  Rico  could  not,  after  cession  thereof.  Impose  duties 
upon  Porto  Ricun  imports,  island  not  being  foreign  country. 

So  much  of  PcKto  RIcan  act  as  authorized  ImpoBltioos  of  duties 
is  Invalid,  dissenting  opinion,  p.  374. 

Approved  In  dissenting  oplnltm  in  The  Diamond  Rings,  183  D.  S. 
182.  40  L.  142.  22  Sup.  Ct.  61,  majority  holding  diamond  rings 
brought  from  Luzon  after  treaty  of  cession  are  not  from  foreign 
country  within  Dingley  act  1897;  dissenting  opinion  !u  De  Lima  v. 
Bidwell,  182  U.  S.  201,  220,  4o  L.  1058,  1065,  21  Sup,  Ct.  754,  762. 
majority  holding  Porto  Rico,  after  promnlgptlon  of  Spanish  treaty, 
ceased  to  be  foreign  country  within  Dingley  tariff  act  of  1897. 
182  D.  S.  392-397.  4S  L.  1146,  HUNS  v.  NEW  YORK,  ETC.. 
STEAMSHIP  CO. 

Congress  has  left  to  States  power  to  prescribe  pilotage  rules  and 
regulations,  p.  3S3. 

Approved  in  The  Energla,  124  Fed.  846,  847,  upholding  BalL 
Code  Wash..  S|  5053,  5954,  giving  maritime  lien  on  all  vessels  for 
noD performance  of  contracts;  The  Robert  Dollar.  115  Fed,  224, 
upholding  Washington  statute  making  master  or  person  having 
charge  of  repair  or  equipment  of  vessel  agent  of  owner  for  con- 
traction of  debts. 

Act  April  12,  1900,  regulating  coasting  trade  Intended  to  plact> 
I'orto  Rico  substantially  on  the  coast,  p.  396. 

Approved  In  Gonzales  v.  WlUiams,  l©2  U.  8,  14,  24  Sup.  Ct, 
ISO.  holding  natire  Inhabitant  of  Porta  Rico  at  time  of  cessloD. 
subsequently  coming  to  N«w  £ork.  Is  not  "  alien  immigrant"  within 
act  March  3,  1891- 
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MlBcellanwna.  Cited  In  Huns  t.  New  Xork  A  P.  B.  S&  Co..  lOS 
Fed.  10S8,  certlf^iiiK  question  of  principal  case  to  Supreme  Conrt 
182  U.  8.  38&-405,  46  L.  IISI,  CARSON  t.  BROCKTON  SEWER- 
AGE} COMMISSION. 

LeglBlatare  may  prescribe  tolls  to  be  charged  or  leave  same  to 
board  B,  p.  404. 

Approved  In  Smith  v.  Mayor,  etc.,  182  Mass.  234,  236,  B6  N.  E. 
U,  42,  npholdlng  Stat  18S7,  cbap.  106,  anthorlalng  city  of  Worces- 
ter to  lay  sewers,  and  by  major  and  aldermen  to  assess  cost  upon 
abutting  property  as  benefited;  People  v.  Pitt,  169  N.  Y.  G20,  62 
N.  E.  6C6,  upholding  Laws  1899,  chap.  128,  }  20S,  for  taxing  coat 
of  sewer  partially  upon  abutting  property  on  eitlier  side  of  street. 
182  U.  S.  406-417,  40  L.  1166,  HOMER  EAMSDELL  00.  v. 
COMP.  GEN.  TRANS. 

N.  X.  statute  1867,  chap.  630,  Imposes  compulsory  pilotage,  p.  410. 

Approved  In  The  Energla.  124  Fed.  846,  upholding  Washington 
statute,  giving  Hen  on  all  vessels  for  nonperformance  of  contracts 
for  transpMtatlon  of  persons  or  property  from  or  to  State  points; 
The  Bobert  Dollar,  115  Fed.  224,  upholding  Washington  statute 
making  mastM'  or  person  having  charge  of  repair  or  equipment  of 
.vessel  agent  of  owner  to  contract  debts. 

Action  for  damages  Inflicted  on  land  cannot  be  In  admiralty, 
p.  411. 

Distinguished  in  Dalley  v.  New  York,  128  Fed.  707,  holding  suit 
for  Injury  to  scow  In  hands  of  charterer,  chargeable  with  ordinary 
care,  is  within  admiralty  Jurisdiction. 

American  admiralty  law  holds  ship  tor  negligence  of  pilot,  p.  413. 

Approved  in  Harrison  v.  Hughes,  125  Fed.  86!),  htdding,  by  Ameri- 
can admiralty  law,  vessel  Is  liable  for  negligence  of  compulsory 
pilot. 

Pennsylvania  laws  do  not  compel  owners  to  supply  pilot,  p.  414. 

Approved  In  Rich  v.  Hamburg-American  Packet  Go.,  117  Fed. 
754,  holding  vessel,  to  escape  liability  for  collision  when  In  hands 
of  licensed  pilot,  compulsorlly  taken,  must  show  pilot  at  fault. 

Vessel-owner  Is  not  liable  at  common  law  for  negligence  of  pilot 
accepted  by  vessel  compulsorlly,  p.  416. 

Approved  in  Tucker  v.  Alexandroff,  183  D.  S.  438,  46  L.  271,  22 
Sup.  Ct  201,  holding  war  vess^,  building  for  Russian  navy.  Is, 
otter  launching,  a  ship  witbln  provision  of  Russian  treaty  for 
apprebenslon  of  deserters;  Crisp  v.  United  States  &  Australasia 
S8.  Co.,  124  Fed.  749.  holding  shipowner  or  charterer  not  Uable  for 
negligence  of  compulsory  pilot 

Distinguisbed  In  Stem  v.  La  Compagnle  Generale  Transatlan- 
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Uqne,  110  Fed.  1001,  dismissing  libel  brongbt  for  wrongtiil  deatb 
ntter  tbe  exidratlon  of  twelve  mouths  allowed  by  N,  J.  statute  c»f 
1S4S. 

Mlsc^aneooB.    Olted   in   Homer  Bamsdell  Co.   r.    Comp.    Gen. 
Trans.,  109  Fed.   1058,  certifying  questions  of  principal  case  to 
Supreme  Court. 
182  V.  8.  417-^lS.    Not  cited. 
182  n.  B.  419-427,  4B  L.  1162,  REGAN  v.  UNITED  STATOS. 

Where  canses  of  removal  are  specified  by  statute  sodce  and  hear- 
ing are  required,  p.  42a. 

Approved  in  Shurtletf  v.  United  States,  1S9  D.  8.  314,  23  Sup.  Ct. 
53S,  47  L.  831,  holding  general  appraiser  under  act  1880  entitled  to 
notice  and  hearing  on  removal  by  president  for  causes  enumerated 
In  act. 
182  V.  8.  427-487,  45  L.  1165,  SIMON  v.  CRAFT. 

The  essentia]  elements  of  due  process  are  notice  and  opportunity 
to  defend,  p.  436. 

Approved  in  Parish  v.  Cedar  Co.,  133  N.  G.  485,  45  8.  B.  770,  hold- 
ing unconstitutional  Laws  1SS9,  chap.  243,  p.  255,  for  forfeiture  of 
laud  to  State  board  of  education  without  Judicial  hearing  for  failure 
to  pay  arrearages;  Phillips  v.  PosUl  Tel.  C.  Co.,  130  N.  C.  522,  41 
8.  E.  1025,  89  Am.  St.  Rep.  871,  balding  appropriation  of  right  of 
way  by  telegraph  company  without  compensating  therefor  Is  uncon- 
stitutional; dissenting  opinion  In  Dargan  v.  Carolina  Cent.  R.  R., 
131  N.  C.  620,  42  8.  B.  981,  majority  holding  wliere  land  Is  taken  by 
railroad  under  act  authorizing  taking  of  property  by  eminent  domain, 
compensation  cannot  be  recovered  by  action  of  ejectmeuL 

Distinguished  in  dissenting  opinion  In  Jones  v.  Commissioners  of 
Franklin  Co.,  130  N.  C.  469,  42  8.  E.  160,  majorl^  holding  clalmaat 
allowed  reasonable  time  to  make  application  for  compensation  for 
property  taken  by  eminent  domain. 

Constitutional  guaranty  of  due  process  requires  no  particular  mode 
of  State  procedure,  p.  437. 

Approved  lu  Glldden  v.  Harrington,  18B  U.  8.  259,  23  Sup.  Ot  576. 
47  L.  801,  upholding  procedure  under  Massachnsetta  statute  for 
BSBCB^ing  to  trustee  pco^onelty  held  In  trust  upon  public  notice  by 
assessor  for  listing  of  personal  property;  New  Orleans  Water-Works 
Co.  V.  Louisiana,  185  U.  B.  350,  40  L.  943.  22  Snp.  Ct  086,  bolding 
due  process  accorded  where  court  after  fuU  hearing  decreed  for- 
feiture of  charter  for  charging  illegal  rates;  Ex  parte  Strieker,  109 
Fed.  149,  holding  person  summarily  adjudged  guilty  of  contempt 
without  hearing  or  service  of  process  la  not  accorded  due  process. 
See  94  Am.  SL  Rep.  622,  note. 
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182  U.  S.  438-456,  45  L.  1171.  PIRIE  v.  CHICAGO  TITLE  &  TBUSI 
COMPANY. 

Qaestiim  is  vbetber  pajment  In  money  Trlthout  Intent  to  prefer 
creates  preference,  p.  442. 

Approved  In  In  re  Delllng,  124  Fed.  854,  holding  any  payment 
made  and  recelyed  within  four  months  of  bankruptcy  even  In  good 
faitb  constitutes  preference. 

Section  60a,  bankruptcy  act  1898.  defines  preferenceB,  p.  448. 

Approved  In  Swarts  v.  Fourth  Nat.  Bank,  117  Fed.  S,  holding 
section  60a  furnishes  controlling  deflnltlon  of  preference  spedfled 
In  l>aukruptcy  act. 

Money  Is  property  in  matters  of  preference,  p.  443. 

Approved  In  New  York  Co.  Bank  v.  Massey,  192  U.  S.  147.  148. 
24  Snp.  Ct  201,  202.  holding  deposit  of  money  subject  to  check  of 
Insolvent  depositor  la  uo  transfer  constituting  preference;  In  re 
Stege,  116  Fed.  344.  holding  insolvent  depositors  delivery  to  bank 
of  money  and  checks  subject  to  draft  constituted  preference  which 
must  be  surrendered;  In  re  Colton  Export  &  Import  Co..  115  Fed. 
161,  162.  holding  money  and  merchandise  cannot  be  legally  dis- 
tinguished In  matters  of  prefereoce;  Sherman  v.  Lockhardt.  90  Mo. 
App.  324,  70  S.  W.  388.  holding  under  bankruptcy  act  1898.  f  67e, 
payment  of  money  may  constitute  transfer  which  Is  a  preference: 
dissenting  opinion  in  Jaqulth  v.  Alden.  18S  U.  S.  83.  23  Sup.  Ct  651. 
47  L.  719,  majority  holding  payments  on  mining  acconnt  received 
in  regular  course  of  business  after  Insolvency  wlthont  intent  to 
prefer  constitute  no  preference. 

Distinguished  In  Jaqulth  v.  Alden,  189  U.  S.  81,  83,  23  Sup.  Ct. 
650.  651,  47  L.  718.  719,  holding  payments  by  v«idees  on  running 
account  Tor  goods  sold  after  losolvency,  received  In  regular  course 
of  business  without  intent  to  defraud,  are  not  preferential. 

'•  Transfer  "  within  bankruptcy  act,  |  60a,  Is  eveir  mode  of  dis- 
posing of  property,  p.  444. 

Approved  In  United  States  v.  Lucius  Beebe,  122  Fed.  766,  holding 
term  "  money  "  used  in  section  25,  tariff  act  1897,  for  reliquldatlon  of 
entries  for  variation  In  values,  means  "  coin;"  In  re  Stege,  116  Fed. 
344,  holding  Insolvent  depositor's  delivery  of  cash  and  checks  to 
bank  for  his  credit  and  subject  to  draft  was  preference  which  bank 
mast  surrender;  In  re  Wright  Furniture  Co.,  114  Fed.  1013,  holding 
where  bankrupt  owing  bank  $1,940  and  claimant  $940  executed  trust 
deed  of  all  property  for  claimant's  benefit,  to  secure  payment  of 
both  debts,  claimant  received  preference;  In  re  Metzger  Toy,  etc., 
Co.,  114  Fed.  958,  holding  unless  creditor  return  sum  received  from 
sbertrr  to  trustee  of  bankrupt  company  creditors  claim  will  be 
disallowed;  Boyd  v.  Lemon  &  Gale  Co.,  114  Fed.  649,  holding  insol- 
vent's sale  of  property  to  one  not  a  creditor  and  apply  proceeds  in 
[•ayment  of  certain  creditor  la  act  of  bankruptcy. 
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Preference  may  be  recovered  onl;  when  creditor  had  reason  to 
belteTe  preference  iroa  Intended,  p.  446. 

Approved  in  Id  re  Dondas,  111  Fed.  500,  holding  parment  of  order 
covering  old  debts  and  present  advance,  received  witbout  knowledge 
of  Insolvency,  cannot  be  recovered;  Harden  v.  Sugden,  71  N.  H.  276, 
52  Atl.  7S,  holding  voidable  by  trustee  orders  given  by  baDlcrupt 
vrltbln  four  months  before  bankruptcy  where  creditor  knew  pref- 
erence Intended:  Benedict  v.  Desbel,  177  N.  T.  6,  68  X.  B.  1001. 
holding  where  creditor  shown  to  have  reasonable  ground  to  believe 
preference  Intended,  Intent  of  debtor  need  not  be  shown. 

Where  creditor  had  no  cause  to  believe  preference  was  Intended 
be  may  retain  same,  p.  447. 

Approved  In  Farmers'  Bank  v.  Cart,  127  Fed.  6»1,  holding  mort- 
gage to  secure  present  advance  given  bona  fide  when  both  parties 
believe  mortgagor  solvent  Is  valid;  Jacobs  t.  Van  Slckel,  123  Fed. 
342,  holding  transfer  by  bankrupt  within  four  mouths  cannot  be 
avoided  where  creditor  bad  no  reason  to  know  of  Insolvency;  In  re 
Morton,  118  Fed.  909,  holding  where  estate  was  sufficient  to  pay 
preferred  claims  in  tnll.  one  having  innocent  preference  may  share 
surplus;  McKalr  v.  Mclntyrc.  113  Fed.  114,  holding  mortgage  f^vea 
creditor  wltbln  four  months  of  bankruptcy  witbout  knowledge  of 
Insolvency  or  latent  to  defraud  may  be  retained;  In  re  Henry  C. 
King  Co.,  lis  Fed.  Ill,  112,  holding  payment  received  with  knowl- 
edge of  Insolvency  la  not  preference  when  same  received  without 
such  knowledge  would  not  be;  In  re  Dundas,  ill  Fed.  SCO,  holding 
payment  of  order  for  $175  representing  prior  debts  of  $75  and  $Hm 
present  advance,  where  order  taken  without  cause  to  know  of  in- 
Bc4vency  cannot  be  recovered;  Thompson  v.  Fairbanks,  T5  VL  :i7u. 
56  Atl.  14,  bolding  mortgagee's  taking  possession  of  property  w,i!> 
not  voidable  by  trustee  unless  mortgagee  bad  cause  to  believe  pref- 
erence was  Intended. 

Distinguished  In  Pollock  v.  Jones,  124  Fed.  168,  bolding  chattel 
mortgage  given  by  partner  of  Insolvent  firm  within  four  mootlis 
period  constitutes  preference:  In  re  Jones,  118  Fed.  6T6,  bolding 
chattel  mortgage  given  by  Insolvent  firm  to  secure  past  Indebtedness 
constitutes  preference  which  must  be  surrendered. 

Under  section  57g,  claims  of  preferred  clalmauts  are  not  allowed 
unless  preferences  are  surrendered,  p.  447. 

Approved  In  In  re  Delliug,  124  Fed.  854,  holding  any  payment 
made  and  received  within  the  four  montbs  period  even  In  good 
faltb  constitutes  a  preference;  Itr  re  Sagor,  121  Fed.  658,  659,  660. 
bolding  payments  by  bankrupt  under  running  account  do  not  con- 
stitute preference:  In  re  Waterbury  Furniture  Co.,  Ill  Fed.  256. 
bolding  payment  by  Insolvent  within  four  months  to  be  applied  od 
note  given  to  creditor  and  Indorsed  to  t>snk  constitutes  a  preference; 
In  re  Tatcra,  110  Fed.  520.  bolding  where  Hen  on  safe  is  Invalid 
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because  not  recorded,  vendor  can  claim  as  nnaecnred  creditor  only 
by  Burrendering  preference  received;  Dickinson  v.  Security  Bank, 
etc.,  110  Fed.  854,  boldlng  bankruptcy  act  requires  creditor  to  re- 
store relations  between  blm  and  bankrupt  in  statn  quo;  In  re  Kellar, 
110  Fed.  350,  361,  holding  deposit  with  bank  wltblu  lour  months 
of  bankruptcy,  used  by  bank  In  paying  overdraft  constitutes 
preference;  In  re  Sanderlln,  109  Fed.  860,  holding  void,  as  preference 
mortgage  within  four  months  of  adjudication,  to  secure  existing 
debt  and  cash  consideration;  In  re  Burlington  Malting  Co.,  109  Fed. 
779,  holding  petition  of  creditor  having  attachment  on  debtor's  prop- 
erty cannot  maintain  petition  for  bankruptcy;  Sherman  v.  Luck- 
hardt  65  Kan.  612.  814,  70  Pac.  702,  703.  holding  preferential  pay- 
ment by  debtor  witbin  four  months  with  intent  to  defraud  la  not 
void  but  must  be  surrendered  before  proof  of  balance;  dissenting 
opinion  In  Wilson  Bros.  v.  Nelaon,  183  U.  S.  215,  46  L.  157,  22  Sup. 
Ct.  83,  majority  holding  failure  of  insolvent  to  file  voluntary  petition 
at  least  Ave  days  before  sale  of  property  under  Judgment  on  Irre- 
vocable power  of  attorney  constitutes  preference;  dissenting  opinion 
In  Kahn  v.  Cone  Export,  etc.,  Co.,  115  Fed.  291,  majority  holding 
bankruptcy  act.  §  GOc,  entitles  creditor  receiving  preferential  pay- 
ment on  account  and  extending  new  credit  may  deduct  such  credit 
from  surrender  amount. 

Distinguished  in  In  re  Busby,  124  Fed.  470,  holding  amendatory 
act  February  5.  1903,  changed  law  as  to  surrender  of  preferences; 
Pollock  V.  Jones.  121  Fed.  108,  holding  chattel  mortgage  given  by 
member  of  insolvent  partnership  witbin  four  months'  period  consti- 
tutes preference;  In  re  Wolf  &  Levy,  122  Fed.  129,  130.  132,  134, 
135,  137,  139,  holding  new  credit  extended  to  bankrupt  within  four 
months  before  bankruptcy  and  after  full  settlement  of  old  account 
constituted  provable  claim  without  surrender  of  prior  payment; 
In  re  Bullock,  116  Fed.  669,  holding  where  debtor  eetlled  up  com- 
mercial account  by  giving  negotiable  notea  before  Insolvency,  pay- 
ment to  Indorsee  within  four  months  is  not  preference;  In  re  Dick- 
son. Ill  Fed.  726,  727.  holding  ban(;ruptcy  act.  i  6Tg,  does  not  re- 
quire creditor  to  surrender  partial  payment  received  on  account  from 
time  to  time  In  regular  course  of  business. 

Preference  provisions  In  acts  of  1867  and  1898  are  different,  p.  448. 

Approved  In  Wilson  Bros.  v.  Xelson,  183  U.  S.  194,  46  L.  149,  22 
Sup,  Ct.  76.  holding  Insolvent's  failure  to  file  petition  before  sale  of 
property  under  Judgment  on  irrevocable  power  of  attorney  con- 
stitutes preference;  In  re  Henschel,  109  Fed.  862,  relating  proceed- 
ings before  referee  for  ascertainment  and  expunging  of  preferentiiil 
payments. 

Object  of  bankruptcy  act  la  to  secure  eqnality  of  distribution 
nniong  creditors,  p.  449. 

Approved  In  Dressel  v.  North  State  Lumber  Co.,  119  Fed.  C>,14. 
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holding  refunding  to  bank  of  money  paid  to  be  used  by  bankrupt 
for  partlCDlar  purpose  and  oot  so  osed  constltntes  no  preference; 
Buder  v.  Columbia  Distilling  Co.,  96  Mo.  App.  661,  562,  70  8.  W. 
508,  509,  holding  trustee  In  bankruptcy  not  barred  from  recoTerj  o* 
preferential  claim  by  failure  to  contest  allowance  thereof. 

No  mere  omission  Justifies  Judicial  addition  to  language  of 
statute,  p.  102. 

Approved  In  United  States  t.  Beebe.  122  Fed.  766,  holding  word 
"  money  "  In  tariff  act  1897,  for  rellquldatlng  entries  for  variation  In 
value  of  foreign  currency,  means  coin. 

Subdivision  c  of  aectlon  60  of  bankruptcy  act  permits  set-offs  la 
case  under  subdivision  b,  p.  455. 

Approved  In  In  re  Topliff,  114  Fed.  325,  holding  customer  of  bank- 
rupt stock  broker  receiving  payments  made  on  Indebtedness  within 
four  months  need  not  surrender  same;  In  re  Otlver,  100  Fed.  786, 
holding  i»etltlon  of  creditors  who  received  payment  within  four 
months  of  bankroptcy  and  gave  new  credit  to  set  olT  claim  against 
amount  received  should  be  denied. 

Distinguished  in  Gans  v.  Ellison,  114  Fed.  736.  holding  under 
section  60  creditor  giving  new  credit  need  not  refund  mote  than 
excess  of  payments  received  over  such  credit;  C.  S.  Morey  Merchan- 
tlle  Go.  V.  Schllfer,  114  Fed.  460,  holding  section  60c  entitles  Inno- 
cent creditor  within  Its  provision  to  set  oS  new  credits  against 
amounts  required  to  be  surrendered  under  section  S7g;  In  re 
Scbenkfln,  113  Fed.  427,  holding  under  section  S7  attaching  creditor 
has  In  substance  a  lien  on  property  constituting  a  preference;  In  re 
Southern,  etc.,  Mfg.,  Ill  Fed.  523,  holding  under  bankruptcy  act 
189S,  f  60c,  creditor  receiving  preferential  payments  and  extending 
credit  may  deduct  amount  of  credit  extended  in  good  faith,  withont 
security. 

Miscellaneous.  Cited  In  Hutchinson  t.  Otis,  etc.,  Co.,  123  F«d. 
15,  holding  under  bankruptcy  act  1898,  no  appeal  lies  to  Supreme 
Court  from  decision  of  Circuit  Court  of  Appeals  except  on  certlflcate 
of  Justice  that  amount  In  controversy  exceeds  {2,000,  and  that  ques- 
tion is  one  which  mlgbt  have  been  taken  directly  from  State  to 
Supreme  Court;  In  re  Koenig,  127  Fed.  892,  dismissing  petition  to 
review  disallowance  of  claim  where  petition  brought  three  yean 
after  disallowance. 

182  D.  S.  456-461.    Not  cited. 

182  U.  S.  461-498,  45  L.  1183,  CLEWS  t.  JAM1E80N. 

Committee  of  stock  exchange  receiving  deposit  of  funds  become 
trustee  of  fund,  p.  4T&. 

Approved  in  Hunter  v.  Bobbins,  117  Fed.  025.  holding  bank  re- 
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L'ulring  deposit  b^  person  as  treasurer  of  railway  company  had 
notice  of  tatter's  fldnclary  relation  and  also  became  fldoclary. 

Sale  for  future  delivery  la  valid  natll  Intent  not  to  deliver  Is 
sbowu.  p.  489. 

Approved  In  Board  of  Trade  v.  L.  A.  Kinse;  Co.,  125  Fed.  74,  T5, 
77,  holding  contracts  for  future  delivery  are  valid  nnless  there  he 
Intent  not  to  deliver. 

Gambling  on  stock  exchange  Is  In  vIolatl<m  of  and  not  pur- 
suant to  rules,  p.  4&2. 

Approved  In  Board  of  Trade  v.  Christie  Grain,  etc.,  Co.,  116  Fed. 
94)1,  holding  sale  made  under  stock  exchange  rule  Imposing  obliga- 
tion to  deliver  and  to  receive  Is  presumed  to  he  valid. 

Illinois  cases,  establlehlng  Invalidity  of  "  option  contracts,"  re- 
viewed, pp.  494,  495. 

Approved  In  Christie  Grain  &  Stock  Co.  v.  Board  of  Trade.  123 
Fed.  167,  holding  Chicago  hoard  of  trade  not  entitled  In  eQUlty  to 
protect  property  rights  In  quotations  where  SB  per  cent  of  deals 
contemplate  no  ddlvery;  Wlnward  v.  Lincoln,  23  R.  I.  4S3,  61  Atl. 
109,  holding  note  given  by  citizen  of  Rhode  Island,  delivered  In 
Massachusetts,  la  Massachusetts  Instrument,  governed  by  laws  of 
that  State. 

Rules  of  stock  exchange  provide  remedy  for  enforc^uent  of  liens 
but  not  to  exclusion  of  equity  courts,  p.  496. 

Approved  In  Hutchinson  v.  Otis.  115  Fed.  943,  holding  conrt  of 
bankruptcy  may  recognize  and  enforce  lien  for  debts  due  from 
defaulting  member  of  stock  exchange,  though  not  proved  accord- 
ing to  exchange's  rules. 

182  D.  S.  499-510,  46  L.  1200,  CALHOUN  GOLD  M.  CO.  v.  AJAX 
GOLD  M.  CO. 

Location  of  land  containing  apex  of  vein  Includes  all  other 
veins  within  apices  therein,  p.  608. 

Approved  In  Nellsen  v.  Champagne  Mining  Co..  119  Fed.  IK,  hold- 
ing certificate  of  entry  Investa  purchaser  with  full  equitable  Otle 
to  land  and  Is  equivalent  to  patent  as  to  third  persons;  State  v. 
District  Court.  25  Mont  520,  66  Pac.  1026,  holding  owner  of  surface 
entitled  to  ore  therein  by  common-law  rights,  where  claimant's 
location  does  not  contain  zpex.    See  83  Am.  St  Rep.  43,  note. 

Patent  dates  back  to  location  of  claims  and  cannot  be  collater- 
ally attacked,  p.'SlO. 

Approved  In  DInta  Tunnel  Co.  v.  Greede,  etc,  Co.,  119  Fed.  166, 
dolding  patents  Issued  by  land  department  cannot  be  coUsterally 
Kttacked. 
182  U.   B.  510-636.    Not  cited. 
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182  TJ.  S.  B8«-655.  45  L.  1218,  LANTEY  v.  WALLACE. 

Fraudulent  representatlODB    Inducing   peraon    to   l>ecome  stock- 
bolder,  afford  no  defense  to  suit  by  receiver,  p.  6G0. 

Approved  tn  Hood  v.  Wallace.  IK  U.  8.  655,  45  L.  1227.  21  Snp. 
Ot.  885,  following  rule. 

IBZ   U.   8.   656-M2,   47   L.   1227.   COMMERCIAL   NAT.   BANK  T. 
CHAMBEE-S. 

Moneyed  capital  In  Rev.  Stat,  |  5219  does  not  Include  that  whlcb 
does  not  compete,  p.  560. 

Approved  In  IlllnolB  Nat  Bank  \.  KInsella,  201  IlL  38.  42.  66 
N.  E.  83S,  841,  holding,  under  Hnrd's  Rev.  Stat  1899,  shares  and 
personalty  of  other  banks  are  taxed  to  full  value,  and  sucti  prop- 
«ty  of  natlocal  banks  are  also  taxable. 
182  U.  8  662-576.    Not  cited. 

182   V.    a.    676-683,   45    L.    1237,    DISTRICT   OF    COLUMBIA   r. 
MODLTON. 

Wbere  but  one  Inference  can  be  drawn  as  to  negllgmce,  qaeatlon 
la  for  tbe  court  P-  579. 

Approved  In  Dunwortb  v.  Grand  -Trunk,  etc.,  Ry.,  127  Fed.  309, 
holding  where  facts  and  Inferences  to  be  dravm  therefrom  toucb- 
tng  contributory  negligence  are  doubtful,  question  is  tor  Jury;  Priestly 
v.  Provident  Sav.  Co.,  112  Fed.  272,  holding  where  evidence  of  false 
statement  In  Insurance  policy  Is  insnfBcient  to  support  verdict  for 
plalntltf,  court  should  direct  for  defendant 
182  V'.  S.  683^95,  46  L.  1241,  JACOBS  v.  MARKS. 

Whether  Micblgan  received  full  faith  and  credit  In  IllintriB  Is 
Federal  question,  p.  687. 

Approved  in  Commercial  Pnb.  Co.  v.  Beckwitb,  188  D.  S.  56©,  23 
Snp.  Ct  383,  47  L.  699,  holding  complaint  setting  up  right  to  re- 
cover as  result  of  Judicial  sale  under  decrees  of  Federal  and  State 
courts  states  Federal  question;  Natlocal  T.  &  P.  Works  v.  Oconto 
City  W.  8.  Co.,  183  D.  S.  233,  46  L.  169,  22  Sup.  CL  118,  holding 
determination  whether  court  below  properly  applied  plea  of  res 
ndjudlcata,  requiring  determination  whether  due  effect  was  given 
decree,  Is  Federal  question;  Railroad  v,  Bentz,  108  Tenn.  675,  01 
.\iu.  St.  Rep.  766.  69  8.  W.  319,  holding  where  on  second  trial  plain- 
tiff took  nonsuit  neither  first  decision  nor  decision  on  appeal  con- 
stituted the  law  of  tbe  case  as  to  fellow  servants. 
182  U.  S.  685-610.    Not  cited. 
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1S3  U.  B.  1-13,  48  L.  49,  HOLZAPPHL'S  CO.  ».  KAHTJEN-S  CO. 

United  States  registered  trademark  of  Dame  Lleblg'a  Extract  of 
Ueat  iDctrectlve  against  defendant's  prior  rigbt,  p.  10. 

Approved  In  Llebig,  etc.,  Co.  r.  Walker,  115  Fed.  827,  bolding 
defendant  has  rlgbt  to  designate  product  b7  name  of  Lleblg'B  Ex- 
tract of  Meat. 

Defendant  manufacturing  "  Babtjen'a  Composition  "  after  patent 
expired  .must  show  defendant's  manufacture,  p.  13. 

Approved  In  Lleblg,  etc,  Co.  v.  Walker,  US  Fed.  82T,  holding 
defendant  manufacturing  "Lleblg's  Extract  of  Meat"  cannot  be 
enjoined  from  using  name,  but  must  designate  bis  manufacture 
thereof. 
183  U.  S.  la-^,  46  L:  65,  KNOXVILLB  IRON  CO.  v.  HARBISON. 

Tennessee  statute,  reqiriring  redemption  of  store  orders  Issued  to 
employees.  Is  constltudonal,  p.  21. 

Approved  In  Dayton  Coal  &.  Iron  Co.  v.  Barton,  183  U.  B.  24,  46 
L.  64,  22  Sup.  Ct  S,  holding  fact  that  corporation  la  foreign  Is  no 
defense  against  Tennessee  statute,  Talld  as  to  domestic  corpora- 
tions, requiring  redemption  of  store  orders  issued  to  employees; 
State  V.  KrenUberg,  114  Wis.  543,  90  N.  W.  1103,  91  Am.  St  Rep. 
944,  holding  mvalld  Rev.  Stst.  1898,  i  4466b,  providing  that  no 
person  or  corporation  shall  discharge  emploftic  for  membership  In 
labor  organization. 

Right  of  contract  may  be  restrained  ss  to  corporations,  as  de- 
manded by  safety  of  State,  p.  22. 

Approved  in  International,  etc.,  Co.  v.  Weisslnger,  160  Ind.  35S, 
%  N.  B.  624,  upholding  Acts  1899,  p.  193,  t  4,  prohibiting  assignment 
of  wages  to  become  doe  to  employees;  Kllpatrlck  v.  Orand  Trunk 
By.,  74  Vt  800,  S3  Am.  St  Rep.  895,  62  Atl.  535,  holding,  under 
Tt  Stat  3886,  3887,  requiring  car  ladders  to  be  placed  on  end  at 
cars  on  penalty  of  liability  tor  Injuries  therefrom,  employee  can- 
not assume  risk. 
183  U.  S.  23,  24,  46  K  61,  DATTON  COAL  &  IRON  CO.  v.  BARTON. 

Court  does  not  Intimate  that  unconstitutional  restrictions  may  be 
ImiKised  upon  foreign  corporations,  p.  25. 

Distinguished  In  Cable  v.  United  States  Life  Ins.  Co.,  101  U.  8. 

307,  24  Sup.  Ct  77,  holding  corporation  created  by  one  State  can 
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operate  In  anotber  onlj  according  to  terms  of  letter's  consent,  ex- 
press or  Implied. 

183  V.  8.  25-42.  46  L.  64,  McMA8TBB  t.  NEW  TORK  LIFE  INS. 
CO. 

Evidence  of  tinantborlzed  Ineertton  of  provision  as  to  dating  f^ 
poller  Is  admissible,  p.  37. 

Approved  In  Carrolltoo  Famltnre  Mfg.  Co.  v.  American  Credit 
Indem.  Co.,  115  Fea.  81,  boldlng  wliere  Incorrect  answer  to  appli- 
cation was  Induced  bj  agent's  misunderstanding  of  question,  com- 
pany la  estopped  to  forfeit;  Gwaltney  t.  ProTldent  Sav,  Life  Assnr. 
Soc.,  132  N.  C,  928,  44  S.  B.  661,  folding  rale  that  oral  agreem«its 
are  merged  Into  writing  Is  inapplicable  where  written  Instmrnent 
by  fraud  eiecuted  dlCFerently  from  terms  of  agreement;  Bostwlck 
V.  Mutual  Life  Ins.  Co.,  118  Wis.  437,  440,  92  N.  W.  267,  269,  hold- 
ing Insurer  accepting  policy  fraudulently  differing  from  one  rei^e- 
sented  by  agent  roust  reject  same  within  reasonable  time. 

Dlstingnished  In  Glass  v.  Uaaons'  Fraternal  Ace.  Assn.  of  Am., 
112  FeiL  499,  boldlng  provision  In  irollcy  tbat  {naured  would  carry 
insurance  one  year  and  would  pay  assessments  quarterly  does  not 
vary  or  contradict  application. 

Insured's  omission  to  read  policy  purporttug  to  be  as  agreed 
does  not  bind  htm,  p.  39. 

Approved  In  Carrollton  Furniture  Mfg.  Co.  t,  American  Credit 
I.  Co.,  124  Fed.  31,  boldlng  company  cannot  forfeit  policy  for  false 
answer  In  application,  induced  by  representation  of  agent  of  In- 
surer, as  to  question's  meaning, 
183  U.  S.  42-61.    Not  cited. 
183  U.  S.  62-66,  46  L.  85,  DISTRICT  OF  COLUMBIA  t.  ESUN. 

Under  29  Stat.  665,  669,  Supreme  Court  has  no  Jurisdiction  of 
appeal  by  District  of  Columbia  from  judgment  allowing  claim, 
though  appeal  permitted  prior  to  statute,  p.  65. 

Approved  In  District  of  Columbia  v.  Barnes,  187  U.  S.  638,  23 
Sup.  Ct  846,  47  L.  344,  reaffirming  rule;  Pam-to-Pee  v.  United 
8tates,  187  U.  S.  382,  23  Sup.  Ct  147,  47  L.  226,  holding  Court  of 
Claims  bad  Jurisdiction  to  Qnd  amount  due  from  United  States 
to  Pottawatomie  Indians,  under  act  1800,  and  to  render  Judgment 
thereon. 

183  U.  S.  66-78,  46  L.  86,  GULF  AND  SHIP  ISLAND  R.  B.  CO. 
y.  HEWES. 

The  fact  that  the  act  as  construed  impairs  contracts  tbat  confers 
Jurisdiction,  p.  75. 

Approved  In  Nortbern  Cent.  Ry.  Co,  v.  Maryland,  187  U.  S.  267, 
23  Sup.  Ct.  66.  47  L.  1T2,  holding  where  State  court  bas  given 
effect  to  sulisequent  law  Supreme  Court  determines  whether  Buch 
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effect  Tlolatea  Federal  ConatltuUon;  Futnell  t.  Page,  128  Fed. 
i'M,  lioldlng,  DDder  act  August,  1888,  making  Circuit  Court  Juris- 
dictional atnonnt  $2,000,  court  has  no  Jurisdiction  over  suit  to 
i-estraln  collection  of  peiBonalt?  tax  of  |80. 

183  U.  S.  7&-115,  46  U  B2,  COTTINQ  t.  EAN'SAS  CITY  STOCK 
YARDS  CO.,  BSro. 

Present  valne  of  property  !■  teit  bj  which  reasonableness  Is  to 
l>e  determined,  p.  91. 

Approved  In  Spring  Valler  Water-Works  v.  San  Francisco,  124 
Fed.  585,  holding  reasonableness  of  water  rates  depends  on  value 
of  property  necessarilr  need  and  reasonable  value  of  services; 
Kennebec  Water  Dlst  v.  Watervllle,  87  Me.  203,  207.  B4  AtL  13, 
14,  holding  reasonableness  of  water  rates  must  be  based  on  fair 
market  value  of  real  estate  used,  cost  of  service,  and  quality  of 
service  rendered;  dlssentlTig  opinion  In  Louisville  &  N.  R.  R.  Co. 
r.  Eubank,  181  D.  S.  46,  46  L.  ^4,  22  Sup.  Ct  2S4,  majority  hold- 
ing unconstitutional  Ky.  Const.,  |  218,  prohibiting  carriers  from 
charging  more  for  short  haul  than  for  long  haul  extending  outside 
State. 

Legislature's  prescription  of  rates  la  prima  fade  evidence  of  rea- 
sonableness, p.  97. 

Approved  In  Cblcago  Union  Traction  Co.  v.  Chicago,  190  111.  642, 
Go  N.  E.  491,  holding  rate  of  fare  for  street  railways  prescribed 
by  city  ordinance  is  presumed  reasonable  until  contrary  is  sbown. 

In  detennlnlng  reasonableness  of  rate  regulation  question  Is  al- 
ways, what  la  tbe  value  of  services  rendered,  p.  97. 

Approved  In  Kennebec  Water  Dlst  v.  Watervllle,  97  Me.  207,  64 
AtL  14,  holding  reasonableness  of  water  rates  depends  on  fair 
market  value  of  realty  engaged,  cost  of  service  and  quality  of  aer- 
vice  rendered. 

It  would  defeat  legislation  to  require  statute  to  subject  all  to 
same  burdens,  p.  111. 

Approved  In  State  v.  Hammond  Packing  Co.,  110  La.  187,  188, 
189,  34  So.  371,  upholding  Acta  1898,  p.  192,  taxing  certain  classes 
of  corporations  doing  business  within  State,  but  domiciled  else- 
where. 

Statute  discriminating  between  persons  in  same  class  of  business 
based  on  amount  thereof  is  invalid,  p.  112. 

Approved  in  Connolly  v.  Union  Sewer  Pipe  Co.,  184  D.  S.  501, 
4S  L.  090.  22  Sup.  Ct  440,  holding  unconstitutional  111.  trust  act 
1803,  discriminating  in  favor  of  agricultural  products  and  live  stock 
In  hands  of  producer  or  grower;  Union  Co.  NaL  Bank  v.  Oztiu 
Lumber  Co.,  127  Fed.  212,  holding  void  Ark.  act  April  23,  ISOl, 
requiring  ail  negotiable  instruments  In  payment  of  patent  rigiit 
or  thing  except  those  of  dealers  therein  to  follow  printed  form; 
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Auffoat  BuBCb,  etc.,  Co.  v.  Webb,  122  Fed.  687,  bolding  unconstt- 
tutional  article  3386,  Tex.  Rev.  Stat.  189S.  proTldlog  that  plirslciami 
who  do  not  follow  practice  of  medicine  cannot  prescribe  liquor 
as  medicine;  SUte  v.  Ultcbell,  97  Me.  T2,  73,  53  Atl.  SS9.  &4  Am. 
St  Rep.  484,  holding  hiTaUd  hairkers  and  peddlers  act  1901,  ex- 
empting from  license  fee  those  who  own  and  paj  taxes  on  stock 
la  trade  to  amount  of  $25;  People  v.  Orange  Co.  Road  Cons.  Co., 
175  N.  Y.  89,  67  N.  E.  130,  holding  ouconBtltutional  Penal  Code, 
1  3S4h,  prohibiting  any  person  or  corporation  contracting  with  State 
from  reaulrbig  over  eigbt  hours'  labor  per  day;  Matter  of  Pell, 
171  N.  r.  58,  63  N.  B.  71)2,  88  Am.  St.  Kep.  797,  holding  unconstitu- 
tional Laws  1899,  chap.  76,  amending  Laws  1896,  providing  for 
tax  on  remainders  and  reversions  vested  before  1885,  apon  tbeir 
coming  Into  possession;  dissenting  opinion  In  People  v.  Lochner. 
177  N.  T.  ISl,  69  N.  E.  3S7,  majority  upholding  Laws  1897,  pro- 
viding that  no  employee  in  bakery  ahall  be  required  to  work  more 
than  sixty  hours  a  week  nor  ten  hours  a  day. 

Distinguished  In  Coiisolldated  Coal  Co.  v.  lUinuls,  185  C.  S.  207, 
46  L.  876,  22  Sup.  Ct  G18.  upholding  111.  act  1879.  amended  1897. 
for  Inspection  of  coal  mines  employing  over  Sve  men,  giving  In- 
spectors control  of  frequency  of  visits;  New  York  v.  Bennett,  113 
Fed.  519,  upholding  N.  Y.  Laws  I8t>5,  providing  that  persons  re- 
cording wager  without  transrerrlng  memoranduni  thereof  shall 
not  be  punished  criminally  If  done  on  certain  racecourses:  dis- 
senting opinion  In  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S. 
G70,  46  L.  694,  22  Sup.  Ct  443,  majority  holding  unconstitutional 
lU.  trust  act  1893,  discriminating  In  favor  of  agricultural  products 
and  live  stock  In  bands  of  producer  or  raiser. 

Decree  is  reversed  and  dismissal. as  to  attorney-general  directed 
without  expressing  opinion  on  question  of  Jurisdiction,  p.  114. 

Approved  In  Union  Trust  Co.  v.  Stearns,  119  Fed.  793,  bolding 
suit  against  attorney-general  to  enjoin  criminal  prosecution  under 
Rtate  statute  la  suit  against  State. 
183  n.  S.  115-121.    Not  dted. 

.  MERCHANTS'  LOAN  & 

Special  finding  must  And  ultimate  facts,  otherwise  only  rulings 
excepted  to  are  reviewable,  p.  127. 

Approved  In  United  States  Trust  Co.  v.  New  Mexico,  183  V. 
S.  540,  46  L.  319,  22  Sup.  Ct.  174,  holding  agreed  statement  of  facta 
reciting  evidentiary  facts  or  testimony  only  presents  nothing  tor 
appellate  court  to  review;  McDowell  v.  UcCormIck,  121  Fed.  61, 
holding  general  finding  for  defendant  Is  conclusive  upon  all  Issues 
of  fact  raised  by  pleadings:  American  Nat  Bank  v.  Wstklna,  119 
Fed.  654,  holding  appellate  court  cannot  examine  evidence  to  kb- 
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co^ln  whether  special  finding  warranted,  InquliT  being  confined 
to  error  In  exclusion  or  adtnlaalon  of  teBtlmon;;  CorllsB  t.  Pulaski 
0amit7>  118  Fei.  291,  boldlnjf  special  finding  ahonld  be  complete  Id 
Itself  and  should  not  contain  any  statement  of  evidence;  M'Orea 
T.  Parsons,  112  Fed.  918,  holding  where  In  trial  by  court  only 
fen«al  finding  of  facts  is  made  appellate  court  can  consider  only, 
mlings  to  which  exceptions  have  been  taken. 
183  D.  8.  130-132,  40  L.  117.  HASELTINE  v.  CENTRAL  BANK  OP 
SPRINGFIELD  (No.  1). 

Judgment  of  reversal  merely  is  not  final,  p.  132. 

Approved  In  Gee  v.  Gee.  190  U.  S.  E157,  23  Sup.  Ot  Ki4.  47  L. 
1183;  Second  Nat  Bank  v.  Fltzpatrlck.  139  V.  S.  SOS,  23  Sup.  Ct 
853,  47  L.  922;  White  v.  Wright,  189  U.  S.  507,  23  Sup.  Ct  852.  47 
L.  922;  Cook  v.  Tennessee,  187  U.  S.  639.  23  Sup.  Ot  847.  47  L. 
344;  Slegel  t.  Swarts,  187  U.  8.  63S,  23  8ap.  Ct  846,  47  L.  344. 
and  Bogy  v.  Daugherty,  184  U.  8.  696,  46  L.  763,  22  Sup.  Ct  938, 
all  reaffli-mtng  rule. 

183  U.   S.   132-137.  48  L.   118.   HASELTINB  t.   CENTRAL  BANK 
OP  SPRINGFIELD  (No.  2). 

Where  statute  creates  new  right  and  specific  remedy  eucb  remedy 
la  exclusive,  p.  136. 

Approved  In  Schuyler  Nat.  Bonk  v.  Gadsden,  191  TT.  S.  456,  24 
Sup.  Ct  130,  holding  question  of  usurious  Interest  paid  on  note 
hdd  by  national  bank  la  governed  by  remedy  of  Rev.  Stat,  i  5198, 
though  arising  on  foreclosure  of  mortgage;  Tucker  v.  Alexandrolf, 
183  D.  S.  436,  46  L.  270,  22  Sup.  Ct  200.  holding  vessel  which  has 
been  launched  under  contract  to  build  cruiser  for  Russia  Is  Rua- 
aian  ship  of  war  within  treaty  of  1832,  for  apprehension  of  de- 
serters; First  Nat.  Bank  v.  American  Nat  Bank,  173  Mo.  158,  72 
8.  W.  1060,  holding  Federal  question  raised  directly  by  record 
where  answer  pleads  want  of  power  In  bank  under  national  bank- 
ing act  to  hind  Itself  to  pay  draft  of  another;  First  Nat,  Bank  v. 
Hunter,  109  Tenn.  95,  70  S.  W.  371,  holding  where  usury  has  been 
charged  and  received  by  national  bank  in  discounting  notes  remedy 
of  Rev.  Stat  U.  S.,  I  5198,  is  exclusive.    See  85  Am.  St.  Rep.  533. 

Distlngulsbed  In  Citizens'  Nat  Bank  v.  Doanell,   172  Mo.  400. 
72  8.  W.  931,  holding  Interest  on  renewing  indebtedness  at  7  per 
cent  In  Interest  due  on  old  note  is  usurious  by  Rev.  Stat  1899, 
I  3706. 
183  U.  B.  138-144,  46  L.  120,  STORTI  v.  MASSACHUSETTS. 

Writ  of  habeas  corpus  will  seldom  be  substltnted  for  vrrlt  ot 
error,  p.  141. 

Approved  In  Hall  v.  Johnson,  186  V.  S.  480,  46  L.  1259,  22  Sup. 
Vol  HI -78 
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CL  MS,  and  Blsaert  t.  Hagan,  183  U.  S.  694.  46  L.  393.  22  Sop. 
Ct  &3D,  botb  reafflrmlDg  rule;  In  re  Lalng,  127  Fed.  216,  holding 
conrt  has  power  and  right  to  award  writ  of  habeas  corpus  for 
release  of  offlc^v  of  Fed^al  court  indicted  in  State  court;  Ex 
parte  Reaves,  121  Fed.  861,  holding  where  parties  agree  that  facta 
■et  forth  In  petition  are  true,'demnrrer  to  return  taken  aa  admlnlOD 
of  truth  of  facta. 

Writ  of  habeas  corpus  refuaed  where  grounds  stated  in  petllloD 
are  frIrolonB,  p.  144. 

See  87  Am.  St  Rep.  201,  note. 
183  U.  B.  144-151,  46  L.  125,  PINNET  t.  NELSON. 

Law  to  impair  obligation  ot  contract  must  be  passed  Bubseqn«it 
thereto,  p.  147, 

Approved  in  Biackstone  t.  MIUh'.  188  U.  8.  206,  23  Sup.  Ct  279. 
47  L,  445,  holding  where  law  imposing  tax  was  in  force  before 
deposit  In  Questlan  was  made,  It  cannot  Impair  obligation  of  coo- 
tract;  Diamond  Glue  Co.  t.  United  States  Glue  Co.,  187  D.  8.  61S, 
23  Sup.  Ct  207,  47  L.  332,  uptafddlng  Wis.  SUt  1808,  »  lT70b,  497S, 
prohibiting  operation  of  foreign  corporation  without  flllng  charter, 
aa  to  contracts  thereafta  m&de;  Oahkosb  Water-Works  t.  Osbkosh, 
187  U.  S.  446,  23  Snp.  Ct.  237,  47  L.  263,  holding  contract  of  August 
1801,  cannot  tte  impaired  by  amendment  to  charter  made  in  March 
of  that  year.    See  05  Am.  St  Rep.  893,  note. 

Where  parties  ctmtract  for  business  to  l>e  done  in  a  State,  the 
lawa  thereof  apply,  p.  161. 

Approved  In  London,  etc.,  Banli  v.  Block,  117  Fed.  905,  holding 
franchise  of  foreign  banking  corporation  to  do  business  In  Cali- 
fornia  la  taxable  therein;  Keystone,  etc.,  Co.  t.  Superior  Court 
138  CaL  745,  72  Pac.  401,  holding  stockholders  in  nonresident  cor- 
poration, doing  business  in  California,  who  are  tbeiaselvea  cltisens 
of  Buch  State,  are  presumed  to  know  its  laws;  Swedish,  etc,  Nat 
Bank  V.  First  Nat.  Bank,  89  Minn.  Ill,  94  N.  W.  222,  holding  law 
governing  pledges  of  grain  is  law  of  State  wherein  grain  la  situated. 

Distinguished  In  State  v.  New  Orleans  Warehouse  Co.,  109  La.  72. 
33  So.  85,  bedding  foreign  railwaf's  right  to  operate  In  State  will 
not  be  taken  away  because  Its  charter  powers  are  broader  than 
State  laws  allow. 

183  U.  S.  151-176.  46  L.  128.  DOOLBT  v.  UNITED  STATES. 

Power  to  regulate  Interstate  commerce  If  unrestrained  would 
destroy  unity  sought  by  Constitution,  diesentlug  opinion,  p.  171. 

Approved  in  dissenting  opinion  In  Lottery  Case,  188  U.  S.  372. 
23  Sup.  Ct  333,  47  L.  507,  majority  htriding  carriage  ot  lottery 
tickets  by  Interstate  express  carrier  between  States  ia  interstate 
commerce  within  prohibitory  power  of  Congresa. 
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188  n.  8.  176-185,  46  L.  188.  FOUBTEDN  DIAMOND  RINGS  t. 
UNITED  STATES. 

Prom  date  ot  ratUlcatlon  of  treaty  of  Paris,  PbUlpplne  lalands 
became  part  of  United  SUtes,  p,  179. 

Approved  In  Doolej  t.  United  SUtes,  183  U.  8.  158,  163,  46  L. 
132,  134,  22  Bnp.  Gt  66,  OT.  upholding  F<»-Bker  act  April  12,  1900, 
Impoalng  duties  upon  Imports  Into  Porto  Rico  from  New  York,  tncb 
not  being  Aotj  upon  ezporta  wltbln  Constltatlcm. 

183  U.  B.  186-191,  46  L.  144.  ARKANSAS  t.  KANSAS  &  TEKAB 
COAI.  CO..  BTa 

Jurisdiction  must  appear  from  plaintUTs  statement  of  bis  case, 
p.  18& 

Approved  In  Commonwealth  of  Kentackj  y.  Chicago,  etc.,  Bj. 
Co.,  123  Fed.  4S8,  holding  Circuit  Court  has  no  'Jurisdiction  tm 
removal  of  suit  by  State  to  enforce  collection  of  tax  Imposed  by 
State  statute;  Wichita  v.  Missouri,  etc.,  K.  Telephone  Co.,  122  Fed. 
100.  holding  not  removable  cause  dlacloslng  no  reliance  on  any 
Federal  law  or  the  ConsUtnUon  of  the  United  States;  South  Caro- 
lina V.  TIrglnla-Carollna,  etc.,  Co.,  117  Fed.  731,  732,  holding  no 
Federal  question  presented  in  salt  against  foreign  corporation  for 
penalty  under  State  law  purporting  to  t>e  police  meaanre;  State  t. 
Frost,  113  Wis.  651,  89  N.  W.  921.  holding  act  1887,  chap.  373,  con- 
cerning removal  from  State  conrts  embodied  requirement  that 
plalnUlTa  statemmt  muet  disclose  Federal  question. 

Jurisdiction  cannot  be  confMred  by  allegation  that  defense  will 
Involve  constitutionality  of  State  statute,  p.  188. 

Approved  In  Boston,  etc.,  Mining  Co.  v.  Montana  Ore  Co.,  188 
d.  8.  639,  28  Sup.  Ct  437,  47  L.  632,  holding  Federal  Jurisdiction 
cannot  be  conferred  by  allegation  as  to  Intended  defense  where  de- 
fendant disclaims  Intention  to  r^  thereon;  Tilholl  v.  Maurice,  18S 
U.  B.  Ill,  4S  L.  829,  22  Sup.  Ct.  ,  holding  ejectment  agamst  Individ- 
ual claiming  ouster  la  violation  of  Constitution,  and  treaty  with 
Prance  presents  no  Federal  question;  Board  of  Conncllmen,  etc  v. 
State  Nat  Bank,  184  U.  S.  686,  46  L.  763,  22  Sup.  Ct.  9W,  reveralng 
and  remanding  to  Circuit  Court,  with  direction  to  remand  to  Stati; 
court;  Hnguley  Mfg.  Co.  v.  Galeton  Cotton  MUla,  184  U.  S.  294,  46  L. 
S4S,  22  8up.  Ct  454,  holding  no  right  of  appeal  from  final  Judgment 
of  Olrcait  Court  of  Appeala  la  given  by  act  1891  by  provision  for  re- 
view by  certiorari  or  otherwise;  Joy  v.  St  Loula,  122  Fed.  S2S,  hold- 
ing Federal  Jurladlctlon  cannot  be  conferred  by  plalntllTe  allegation 
that  hla  claim  aa  to  conatruction  of  confirmatory  acts  of  Cougresa  la 
disputed  by  defendant;  TllhoU  v.  Tomey.  119  Fed.  976.  holding 
Federal  Jnriadlctlon  not  conferred  by  all^^tlon  In  ejectment  that 
defaidant  la  In  poasesslon  by  direction  of  United  States. 
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Right  of  coart  to  exercise  Judicial  knowledge  Is  snboTdlnale  to 
requirements  of  procedare,  p.  100. 

Approved  In  Bankers',  etc.,  Co.  v.  Minnesota,  etc.,  Bj'.,  192  V.  8. 
383,  24  Sup.  Ct  329,  holding  suit  against  railway  company  for 
value  of  registered  mall  package  does  not  arise  under  Federal  law; 
Mutual  Ufe  Ins.  Co.  v.  McGrew,  ISS  U.  S.  309,  312,  23  Sup.  Ct. 
379,  380,  47  L.  486,  holding  fallnre  to  claim  under  treaty  cannot 
be  supplied  bj  Judicial  knowledge;  South  Carolina  v.  Virginia-Caro- 
lina, etc.,  Co.,  117  Fed.  732,  holding  snlt  agiilnst  foreign  corpors- 
tloD  for  penalty  under  State  statute,  purporting  to  I>e  passed  under 
police  power,  Federal  laws  not  being  mentioned.  Is  not  removable. 
183  D.  S.  191-216.  46  L.  147,  WILSON  v.  NELSON. 

Under  section  60  preference  Is  given  where  enforcement  of  Jndg- 
ment  gives  creditor  disproportionate  percentage  of  debt,   p.  197. 

Approved  m  Bradley  Timber  Co.  v.  White,  121  Fed.  784.  holdins 
fnUv.TP  to  diRchfirfre  preference  obtained  by  legal  proceedings  within 
Ave  days  before  property  disposed  of  is  act  of  bankruptcy,  afflrm- 
ma  \.  iiite  V.  Bradley  Timber  Co.,  119  Fed.  889,  990;  In  re  Ed.  W. 
Wright  Lumber  Co.,  114  Fed.  1013,  holding  exccotlon  of  trust  deed 
of  debtor's  property  for  claimant's  hcncQt.  to  secure  bank's  claim 
of  $1,945  and  claimant's  |940,  constituted  a  preference;  In  re 
Metzger  Toy,  etc.,  Co.,  114  Fed.  958,  holding  payment  to  claim- 
ants made  under  execution,  with  no  knowledge  of  insolvency,  tou- 
stltuted  preference  under  section  60a,  bankruptcy  act  1898;  Gabriel 
V.  Tonner,  138  Cal.  65,  70  Pac.  1022,  holding  under  bankruptcy  act 
1898,  i  60,  Intent  of  bankrupt  Is  not  essential  clement  of  preference. 

Distinguished  tn  Thompson  v.  Fairbanks,  75  Vt  373,  66  AU.  15. 
holding  mortgage  Hen  obtained  more  than  four  months  before 
bankruptcy  la  valid. 

Intent  to  give  preference  Is  not  Infn'able  from  mere  Inaction, 
dissenting  opinion,  p.  206. 

Distinguished  in  White  v.  Bradley  Timber  Co.,  119  Fed.  990,  hold- 
ing fallnre  of  Insolvent  corporation  to  cause  preference  to  be  va- 
cated by  showing  claim  illegal  or  by  paying  aame  is  act  of  bank- 
ruptcy. 

183  tl.  S.  218-237,  46  L.  1B7,  NATIONAL  FODKDHY,  BTC.  v. 
OCONTO  WATER  SUPPLY  CO. 

Resort  may  be  had  to  pleadings  wb«%  decree  doea  not  show 
scope  of  decision,  p.  231. 

Approved  In  United  States  v.  Norfolk  ft  W.  Ry.  Co.,  114  Fed.  688. 
holding  where  flnal  Judgment  has  t>een  appealed  from  and  pen- 
dmcy  of  appeal  is  pleaded  to  second  mandamus  proceeding,  opinion 
and  pleadings  of  orlgioal  case  may  be  consulted;  dissenting  opinton 
in  Wood  T.  Wood,  134  Ala.  566,  33  So.  349,  majorltr  holdlnc  decree 
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dlBtnisslng  foreclosure  suit  wttbout  gronnd  tberefor  appearing  Is 
res  adJadlcKta  as  to  question  of  Indebtedness. 

188  U.  8.  238-249,  46  L.  171,  CAPITAL  CITY  DAIRY  CO.  V.  OHIO. 

Otilo  statutes  preventing  manufacture  and  sale  within  State  of 
oleomargarine  colored  to  represent  butter  are  valid,  p.  247. 

See  notes,  85  Am.  St.  Rep.  401,  403. 
18»  D.  S.  249-262,  46  L.  177,  GREEX  v.  HENKEL. 

It  mnet  be  presumed  tbat  evidence  before  commissioner,  approved 
b7  Judge,  established  probable  cause,  p.  159. 

Approved  in  United  States  v.  Yarborough,  122  Fed.  299.  holding 
commissioner  holding  prehminary  examination  for  removai  to  an- 
other district  should  transmit  to  Judge  a  full  statement  of  pro- 
ceedings. 

183  U.  8.  263-277,  46  L.  190,  THE  KEXSINGTON. 

Exemptions  limiting  carriers  from  responsibility  for  negligence 
are  against  public  pollcf,  p.  208. 

Approved  In  Tbe  Manitou.  116  Fed.  62,  boldiug  exceptions  in  bill 
of  lading  brought  Into  operation  by  negligence  of  shipowner  or  his 
servants  are  of  no  avail  in  this  country. 

Distinguished  ia  Duncan  r.  Maine  Cent.  R.  R.  Co.,  113  Fed.  5US, 
holding  person  riding  on  free  pass  assenting  to  condition  that  he 
should  assume  risk  cannot  recover  tor  injury  for  negligence  of 
carrier's  servants. 

As  a  general  rule  the  lex  loci  governs  contracts,  p.  269. 

Approved  in  Smitb  v.  Ingram,  130  N.  C.  104,  40  S.  E.  985,  holding 
deed  executed  in  South  Carolina  covering  lands  situated  In  North 
Carolina  Is  construed  by  North  Carolina  laws  and  must  be  aciinowl- 
edged  separately  by  wife. 

Stipulations  relieving  carrier  from  initial  duty  of  furnisbing 
seaworthy  vessel  are  void,  p.  269. 

Approved  in  The  Southwark,  ISl  D.  S.  IT,  24  Sup.  Ct.  6,  holding 
stipulations  In  bill  of  lading  cannot  relieve  carrier  of  duty  to  fur- 
nish seaworthy  vessel  including  safe  refrigerating  apparatus. 
1S3  U.  S.  278-290,  46  L.  196,  ORR  v.  OILMAN. 

N.  ¥.  transfer  tax  law  Imposing  tax  on  power  of  appointment 
Is  valid,  p.  287. 

Approved  in  Gillup  v.  Schmidt,  183  U.  S.  307.  46  L.  213,  22  Sup. 
Ct  164,  holding  nonresident  executor  is  accorded  due  process  a1- 
thongb  Ind.  StaL,  g  85<S0,  for  listing  of  omitted  property  provides  no 
notice  to  nonresidents,  where  he  appeared;  Matter  of  Delano.  176 
N.  T.  493,  68  N.  E.  872,  upholding  Laws  189G.  p.  808.  as  amenrJed 
1897,  imposing  tax  on  transfer  of  property  by  will,  or  Intestate  law, 
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183  U.  S.  29&-209,  46  L.  203,  SCHRIMPSCHBB  v.  STOCKTON. 

FOBSessIon  nuder  deed  of  iBdlan  posseBsed  of  tee  Is  under  color 
of  title,  p.  298. 

Approved  In  DunbKr  t.  Green,  66  Kan.  DOe,  72  Fac.  21S,  holding 
tact  tbat  litigant  Is  tribal  Indian  does  not  excuse  delay  of  twenty- 
one  years  before  questioning  deed.  Bee  notes,  83  Am.  St  Rep.  706, 
714.  7ia 

183  U.  S.  30l>-307,  48  L.  207,  GALLUP  T.  SCHMIDT. 

Due  process  Is  accorded  litigants  If  tbey  Iuto  opportnnl^  to 
question  Bssessment,  p.  807. 

Approved  In  Wilson  v.  Standlfer.  184  U.  S.  41D,  46  L.  619.  22  Sup. 
Ct.  390,  upholding  Tex.  act  Maicta  25,.18e7,  anthorixlDg  forfeiture  of 
lands  bought  of  State  without  Judicial  hearing  on  default,  where 
purchaser  may  sue  to  show  payment. 

183  TJ.  8.  308-363,  46  L.  213.  NORTHERN  ASSUKANCB  GO.  T. 
BUILDING  ASSOCIATION. 

A  policy  of  Insurance  In  writing  cannot  be  altered  or  changed  by 
parol  evidence,  p.  S21. 

Approved  in  Modern  Woodmen  v.  Tevls,  117  Fed.  370,  37a  873, 
374,  holding  clerk  of  local  camp  of  Woodmen  cannot  under  by-lavs 
of  order  bind  society  by  extending  time  or  waiving  default  of  pay- 
ment of  assefiBments;  Sternaman  v.  Metropolitan  L.  Ins.  Ca.  170  N. 
Y.  39,  02  N.  E.  7T2,  holding  applicant  may  show  answers  given  to 
medical  examiner  who  failed  to  record  them  although  latter  was 
agreed  upon  aa  agent  of  insured;  Granite  Bldg.  Co.  v.  SavlUe,  101 
Va.  223,  43  S.  E.  353,  holding  where  employer  is  required  by  surety- 
ship contract  to  give  notice  of  default  of  employee,  such  notice  Is 
a  condition  precedent  to  recovery;  Manpln  v.  Insnrance  Co.,  08  W. 
Va.,  561.  503,  45  S.  E.  1005,  1006,  holding  Inadmissible  parol  evidence 
of  oral  waiver  of  "  Iron-safe  clause  "  by  sollcltliig  agent. 

Distinguished  In  Hartford  Fire  Ins.  Co.  t.  Wilson,  187  TJ.  S.  478, 
23  Sup.  Ct.  193,  47  L.  266,  holding  operative  effect  of  policy  may,  by 
oral  agreement  between  agent  and  Insured  at  time  of  Issue,  be  made 
to  depend  upon  company's  accepbiQce  of  risk;  Hagan  r.  Scottish 
Union,  etc.,  Ins.  Co.,  186  U.  S.  433,  46  L.  1234,  22  Sup.  CL  886, 
holding  words  "  for  account  of  whom  It  may  concern  "  inserted  In 
printed  policy  and  Inconsistent  with  printed  form  control  the  same 
and  protect  assignees  of  interest  In  vesBel;  JBtns  Life  Ins.  Co.  ▼. 
Picrson,  114  Fed.  60,  61,  62,  holding  acceptance  and  retention  of 
premium  at  home  office  for  accident  Ingnrance  for  trip  to  AlaskA 
with  knowledge  of  proposed  trip  waived  condition  against  extnt- 
hazardous  trips. 
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Tb«  public  have  an  Interest  In  maintaining  yaltdltj  of  clauses 
respecting  notice  of  other  InsnTsnce.  p.  &4fi. 

Approved  In  Maupls  t.  Insurance  Co.,  S3  W.  Ta.  SS7,  45  8.  B.  lOOT, 
boldlng  Inadmissible  parol  evidence  of  waiver  by  sollcltine  agent 
of  "  Iron-safe  clause  "  In  Insnrauce  policy. 

It  is  reasonable  for  Insnrance  companies  to  provide  tbat  agents 
cannot  alter  terms  of  policy,  p.  301. 

Dlstingulsbed  In  Tbompson  v.  Traders'  Ins.  Co.,  169  Mo.  24, 
68  B.  W.  881,  holding  notice  to  general  agent  empowered  to  Issue 
additional  Insurance  la  notice  to  company  gronndlag  waiver  of 
condition  agalnat  other  Insurance. 

Where  waiver  is  relied  on  plalntlQ  must  ahow  company  bad 
knowledge  of  facts,  p.  SSI. 

Approved  In  Supreme' Council,  etc.  v.  Taylor,  121  Fed.  68,  69,  hold- 
ing deceased  cannot  assert  that  supreme  council  waived  right  ta 
prompt  payment  of  assessments  because  of  onauthorlzed  act  of 
collector  which  council  did  not  ratify;  Modem  Woodmen  v.  Tevls, 
117  Fed.  37S,  377,  378,  holding  under  by-laws  of  order  clerk  of 
local  camp  of  Woodmen  cannot  bind  society  by  extension  of  time  <k 
waiver  of  default  la  payment  of  assessment;  Mauptn  v.  Insurance 
Co.,  63  W.  Vs.  &G2,  45  8.  E.  1005,  holding  Inadmissible  parol  evi- 
dence to  show  waiver  of  Iron-safe  clause  by  soliciting  agent  where 
policy  eiDresaly  prohibited  waiver  by  agents. 

Distinguished  In  Carrollton  V.  Mfg.  Ca  v.  American  Credit  I.  Co., 
124  Fed.  26,  30.  31,  holding  policy  not  avoided  by  false  answer  by 
insured  as  to  sales  and  losses  where  such  statement  was  Induced 
by  representation  of  agent  aa  to  Its  correctness;  ^tna  Life  Ins. 
Co.  V.  Flerson,  114  Fed.  S3,  64,  holding  retention  of  premium  at  home 
office  for  accident  policy  covering  trip  to  Alaska  constitutes  waiver 
of  condition  against  extrahazardous  trips;  dissenting  opinion  in 
Maupln  V.  Insurance  Co.,  53  W.  Va..  071,  572,  573.  574,  576.  577^ 
57».  580.  581.  687,  588,  688,  590.  46  S.  E.  1009,  1010,  1011,  1012.  WIS. 
1015,  1016,  1017.  majority  holding  Inadmissible  parol  evidence  of 
waiver  by  soliciting  agent,  of  "Iron-safe  clause"  In  Are  Insurance 

183  U.  S.  365-401,  48  L.  236,  CARTDB  T.  MoCLAUGHBY. 

finding  of  court-martial  within  its  Jurisdiction  Is  not  reviewable 
by  dvll  courts,  p.  381. 

Distinguished  In  McClanghry  v.  Dening,  183  U.  S.  69,  46  L.  105S, 
22  Sup.  Ct.  7B4,  holding  Invalidity  of  conrt-martlal  composed  wholly 
of  regular  army  officers  can  be  shown  on  habeas  corpus  by  volunteer 
soldier. 

Law  governing  courts  martial  Is  found  particularly  In  articles 
of  war,  p.  386. 

Approved  In  In  re  Brodle,  128  Fed.  667,  holding  In  Imposing  seo- 
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tence  court-martial  Is  govenied  b^  enactments  of  Concrecs,  eepecl- 
allf  articles  of  war. 

Article  60  provides  for  pualslimeat  t)j  flae  or  Imprisonment  or  u 
court-martial  shall  adjudge,  p.  392. 

Approved  In  In  re  Brodle,  128  Fed.  671,  holding  In  Imposing  sen- 
tence court-martlaJ  Is  governed  by  enactments  of  Congress,  especlaOf 
articles  of  war;  In  re  Langan,  123  Fed.  134,  holding  word  "  im- 
prisonment" as  used  In  sixtieth  article 'of  war  empowers  conrV 
martial  to  seutence  to  imprisonment  In  penltentlarj. 

OtTense  of  conduct  unbecoming  a  gentleman  Is  different  offense 
from  eoiiBpirac7  to  defraud  government,  p.  595. 

See  notes,  92  Am.  8t  Bep.  133,  159. 

Whether  crime  Is  prejudicial  to  good  order  Is  pecoliarlf  for  coort- 
martial,  p.  400. 

Approved  lu  In  re  Brodle.  128  Fed.  072,  holding  whether  local 
law  n-as  Impossible  of  attainment  Is  question  for  court-martial  to 
determine. 

1S3  U.  S.  402-424,  46  L.  2S3.  GUARANTEE  CO.  T.  MECHANICS', 
ETC.,  Co. 

Bule  of  liberal  construction  will  not  be  need  to  refine  away  terms 
of  contract,  p.  419. 

Approved  in  American  B.  &  T.  Co.  v.  Baltimore,  etc.,  B.  B.  Co.,  124 
Fed.  8S1,  holding  provisions  of  contracts  prepared  for  its^f  by  suret^r' 
company  construed  In  favor  of  Insured  and  contract  is  assignable; 
Carstalrs  v.  AmeilcaD  Bonding,  etc..  Co.,  116  Fed.  453,  boldtng  cer- 
tificate of  treasurer  In  employer's  behalf  stating  faithful  perform- 
ance of  duties  by  manager  containing  material  misBtatemeot 
avoided  hood:  Granite  BIdg.  Co.  v.  Savllle,  101  Va.  223,  224,  4S  8.  E. 
353.  holding  where  terms  of  contract  of  suretyship  require  employer 
to   give   notice  of  claim,    such  notice  Is   condition  precedent  to 

Failure  of  iDank  to  investigate  or  notify  company  of  information 
defeats  recovery,  p.  422. 

Approved  lu  Xatioual  Surety  Co.  v.  Long,  126  Fed.  889,  892,  hold- 
ing recovery  against  surety  company  defeated  by  failure  of  plain- 
tiff to  construct  building  and  keep  same  free  from  liens. 

Answers  of  banlf  president  In  statement  to  guarantee  company 
going  on  cashier's  bond  held  made  when  acting  for  bank,  pp.  423, 
424. 

Approved  in  Issnqunb  Coal  Co.  v.  United  States,  etc..  Guaran^ 
Co.,  126  Fed.  95,  holding  corporation  emidoyer  bound  by  certificate 
of  auditor  as  to  worli  of  assistant  treasurer  if  execution  thereof 
\v!is  knon-n  by  general  mnunger;  dissenting  opinion  In  Phenlx  In& 
Cu.  V.  Giifirnntee  Co..  115  Fed.  0G9,  majority  holding  answers  to 
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questions  of  aoretr  companr  ai  to  renderfiig  balances  to  cnetomera 
uot  an  absolute  warrantr  but  satisfied  by  substantial  compliance. 

Distinguished  in  Fidelity  &.  Deposit  Co.  v.  Courtney,  186  U.  8.  346, 
350,  363,  46  L.  1196.  1197,  1202,  22  Sup.  Ct.  835,  837,  842,  holding 
error  In  excluding  certificate  ot  lianlc  cashier  stating  that  president's 
duties  were  satisfactorily  performed  does  not  warrant  reversal 
where  proper  Instruction  given;  United  States  Fidelity,  etc.,  Co.  t. 
Muir,  115  Fed.  267,  208,  holding  false  statement  by  president  made 
lu  good  faith  and  without  knowledge  of  directors  or  authority  from 
them  'jot  binding  on  banb. 

183  U.  a  424-^70,  46  L.  264,  TtJCKBR  v.  ALBXANDBOPF. 

Treaty  Is  Interpreted  In  a  manner  to  carry  out  Its  manifest  pur- 
pose, p.  43T. 

Approved  In  Wright  v.  Henkel,  IflO  U.  8.  S7,  23  Sup.  Ct  785.  47 
L.  951.  holding  in  question  of  extradition  identity  ot  statutes  Is  un- 
necessary substantial  compliance  with  extradition  treaty  according 
to  its  Intent  being  sulDcient 

Seamen  become  obligated  to  mercliani  vessels  from  time  they 
sign  shipping  articles,  p.  442. 

Approved  In  The  Ida  G.  Farren,  i:>T  Fed.  7ST,  holding  libelant 
was  member  of  crew  from  time  of  signing  shipping  articles  and 
was  thenceforth  amenable  to  maritime  law  of  United  States, 
1S3  U.  S.  471-483.  46  L.  283,  FLORIDA  CENTRAL,  ETC.,  R.  H.  GO. 
V.  REYNOLDS. 

How  far  in  past  State  will  compel  payment  of  taxes  Is  In  Its  dis- 
cretion, p.  475. 

Approved  in  Yaaoo,  etc,  R.  R.  Co,  v.  Adams,  81  Miss.  114,  32  So. 
U4ii,  boiding  State  may  collect  bact  taxes  on  property  wblcb  escaped 
taxation  though  same  has  changed  hands. 

1S3  V.  B.  48a-ti02.  46  L.  289,  McCHORD  v.  LOUISVILLE  &.  NASH- 
VILLE B.  R.  CO. 

Ky.  act  Slarcb  10,  1000,  regulating  railway  rate  charges,  set  out 
In  lull.  p.  484, 

Cited  in  Louisville  &  N.  B.  R.  Co.  v.  Kentucky,  163  U.  S.  504,  46 
L.  301.  22  Sup.  Ct  96,  upholding  Ky.  Gen.  Stat  1894,  «  S20,  pro- 
iiibitlng  greater  charge  for  shorter  haul  except  on  permlssiou  of 
conimlijsion  after  Investigation.    See  90  Am.  St  Rep.  243,  note. 

Legislative  action  cannot  be  interfered  with  by  Injunction,  p.  495. 

Approved  In  Btkins  v.  Chicago,  119  Fed.  960,  holding  no  Federal 
question  raised  by  action  of  city  council  In  adopting  committee 
report  finding  that  franchise  expires  at  certain  time  and  recommend- 
ing ouster  If  not  renewed. 
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183  V.  a.  S03-S1B,  4e  L  298.  LOUISVILLB  &  NASH.  B.  B.  CO. 
T.  KENTUCKY. 

K7.  Coiist,  I  218,  repilatins  long  and  Bhort-baol  charge*  ta 
TSIld,  p.  618. 

Approved  In  LonlsTille  &  N.  B.  B.  Co.  t.  Bnbank.  184  U.  8.  33, 
46  L.  419,  22  Sup.  Ct  270,  holding  Invalid  K7.  Const,  |  218,  pro- 
hlblUng  greater  charge  for  sh<H:t»  haul  »o  far  as  applied  to  longer 
lianl  to  or  from  point  outside  State.  See  notes,  90  Am.  St.  Bep. 
243,  262. 

DlBtiugnlshed  Id  dissenting  opinion  In  Lonlavllle  &  N.  R.  S.  Ca 
v.  Eubank,  184  U.  S.  43,  46  L.  423,  22  Sup.  Ct  283,  majority  hold- 
ing iDTBlld  Kj.  Conat,  |  218,  prohibiting  greater  abort-haul  charge 
so  far  as  applied  to  long-haul  point  situated  oatslde  the  State. 

Interference  with  commercial  power  to  be  unlawful  moat  be  direct 
and  not  merely  Incidental,  p.  519. 

Dlatlngulahed  In  WaU  v.  N.  &  W.  R.  R.,  62  W.  Va.  497.  44  8.  BL 
299,  94  Am.  St  Rep.  959,  holding  cars  brought  Into  State  loaded 
and  to  be  returned  likewise  cannot  be  garnished  to  defeat  uae 
thereof  by  persons  so  receiving  and  reloading. 

183  D.  S.  619-535,  46  L.  3OT,  SOUTHERN  PACIFIC  B.  B.  CO.  T. 
UNITED  STATES. 

By  act  July  6,  1886,  Congrcea  forfeited  to  United  States  lands 
granted  to  Atlantic  St  PacUlc  Company,  p.  S22. 

Approved  in  Southern  FacIBc  R.  R.  v.  United  States,  189  U.  8. 
450.  23  Snp.  Ct  568,  47  L.  899,  holding  lands  within  twanty-mlle 
limit  were  excepted  from  Southern  PaclQc  grant  of  1871  by  section 
23  of  that  act 

Distinguished  In  United  States  v.  Sonthem  Pac.  B.  B.  Co.,  117 
Fed.  552,  holding  Southern  Pacific  Company  never  acquired  any 
interest  in  public  lands  with  thirty-mile  limits  of  grant  to  Atlantic 
&  Pacific  Company  hi  1870. 

183  U.  8.  635-540,  46  L.  815,  UNITED  STATES  TBUST  CO.  ▼. 
NEW  UEXICO. 

Court's  adjudication  In  favor  of  petition  tor  back  taxes  estat^- 
llahes  validity  of  assessments,  p.  641. 

Approved  in  Yazoo,  etc.,  R.  B.  Co.  v.  Adams.  81  Ulaa.  114,  82  So. 
946,  holding  assessment  of  back  taxes  on  land  which  escaped  taxes 
la  valid  though  the  property  has  changed  hands. 
183   U.   S.  545-^i52,   46   h.   321,   EX   PARTE   WILDEB'S  8TBAM- 
SHIP  COMPANY. 

Appeals  from  Hawaiian  conrts  are  governed  by  mlea  of  appeal 
from  conrta  of  States,  p.  051. 

Approved  In  Equitable  Life  Assnr.  Society  v.  Brown.  187  U.  S. 
.■XiO.  23  Sup.  Ct  123,  47  L.  101,  holding  under  act  April  30.  1000, 


.|ilzcc;byC0(.l<^lc 


12a  Note«  on  n.  S.  Beporta.  183  U.  8.  E>53-eiB 

proTldlng  goTemmoit  tor  Havail,  Jnrlidlctloa  of  Supreme  Ckitirt  to 

review  territorial  declfllona  Is  same  at  tbat  for  review  of  State 

declBtona. 

183  U.  S.  653-668,  4e  Ll  824,  NUTTING  v.  UASSACHUSETTa 

A  contract  of  marine  tnanrance  la  not  an  Inatrnmentallty  of 
commerce,  p.  066. 

Approved  In  dlas^Ung  oplnlMi  In  Lottery  Oaae,  188  V.  B.  370,  23 
Sup.  Ct.  832,  47  L.  S06,  majority  holding  carriage  of  lottery  tlcketa 
between  States  by  express  carrier  constitutes  Interstate  commerce, 
regulable  by  Congress. 
183  U.  S.  eco-&62.    Not  cited. 

183  U.  S.  663-672,  46  L.  331,  McKINLBT  CBSTBE  MINING  CO.  ▼■ 
AX.A8KA  tJNITBD  MINING  GO. 

Notice  of  mining  claim  location  by  distancea  from  UcKlnlej 
creek  Is  anfflclent,  p.  070. 

Approved  In  Oregon  King  Mln.  Co.  v.  Brown,  119  Fed.  60,  bald- 
ing noder  Rev.  Stat,  f  2324.  any  marking  of  mining  claim  from 
wblcb  boundaries  can  be  readily  traced  is  sufficient 
183  U.  8.  672-582.    Not  cited. 

183  V.  S.  682-688,  46  I*  339,  CHICAGO,  R.  1.,  ETC..  EY.  CO.  T. 
ZERNBCKE. 

Law  applicable  to  common  carriers  sbould  not  be  applied  to  living 
men,  p.  6S7, 

Approved  in  Glder  Dempster  Shipping  Co.  v.  Fouppirt,  126  Fed. 
736,  holding  steanisblp  company  not  liable  for  Injorj  to  paasenger 
from  being  struck  by  plank  thrown  overboard,  where  cause  of 
injury  was  platntltrs  presence  in  dangerous  place. 

Section  3  of  Nebr.  railroad  Incorporation  act  1867  renders  rail- 
way liable  unless  passenger  at  fault  P-  688. 

Approved  In  Chicago,  etc.,  E.  B,  Co.  v.  Wolfe,  187  U.  S.  638,  23 
Sup.  Ct.  847,  47  L.  344,  reaffirming  role;  Chicago,  B.  I.  &  P.  B.  EL 
Co.  V.  Eaton.  183  U.  S.  089,  690.  46.  L.  342,  22  Sup.  Ct  229.  holding 
railroad  liable  to  administrator  for  death  of  paasenger  caused  by 
derailment  of  train. 
183  U.  S.  089-601.  Not  cited. 
183  U.  S.  602-619,  46  L.  317,  IflDWAY  GOMPANT  V.  BATON. 

Building  caused  to  be  erected  by  attmney  of  half-breed  scrip- 
holder  under  act  1KS4  Is  snfflcleut  p.  618. 

Approved  In  Midway  Co.  v.  Eaton,  183  U.  8.  620,  46  L.  358,  22 
Sup.  Ct.  268,  reaffirming  rule;  Midway  Co.  v.  Eaton,  127  Fed.  1021, 
upholding  locations  of  half-breed  scrip  made  under  act  July  17. 
1854. 
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183  U.  S.  619,  620,    Not  cited. 

183  n.  S.  ffi!l-631.  46  L.  858,  TEXAS  &  PACIFIC  ET.  CO.  t, 
REISS. 

Delivery  of  cotton  on  company's  own  pier  Is  no  delivery  to  con- 
iiecting  cttnler,  p.  620. 

DiBtlogulahed  In  Marande  t.  I'exas  &  Pac.  B.  B.  Co.,  184  U.  S. 
ITS,  46  L.  490,  22  8up.  Ct.  341,  boldlng  ddlvery  of  cotton  at  car- 
rier's terminal  wharf  at  West  Wego  no  deviation  (rom  route  oT 
shipment  from  Texas  to  New  Orleans. 

In  cases  of  donbt,  words  of  bill  of  ladlnj;  are  construed  against 
currier,  p.  62G. 

Approved  In  Royal  Ins.  Co.  v.  Martin,  192  U.  8.  162,  24  Sap.  Ct 
2ril,  holding  stipulation  against  risk  in  case  of  riot  meant  relief 
from  llalpillty  only  in  case  riot  caused  or  was  connected  with  loss; 
Parker  v.  Railroad.  133  N.  C.  S42,  4S  S.  m  660,  holding  void,  for 
want  of  conHideratiou,  stipulation  in  bill  of  lading,  "subject  to 
delay," 

183  U.  8.  632-642,  46  L.  362,  TEXAS  &  PACIFIC  RT.  CO.  v. 
CALLESDBR. 

Delivery  of  cotton  at  carrier's  own  pier  la  not  delivery  to  con- 
necting carrier,  p.  640. 

Distinguished  In  Marande  v.  Texas  &  Pac  R.  R.  Co.,  184  D.  S. 
175,  46  L.  400.  22  Sup.  Ct.  341,  holding  delivery  of  cotton  at  tM-- 
mlnal  wharf  at  West  W^o  Is  no  deviation  from  route  of  shipment 
from  Texas  to  New  Orleans. 

183  U.  8.  U42-6T4,  40  L.  306,  SUN  PRINTING  &  PUBUSHING 
ASSN.  T.  MOOBB. 

Where  principal  is  disclosed,  agent  cannot  be  held  unless  he  so 
agreed,  p.  648. 

Distinguished  In  General  Electric  Co.  v.  Gill,  127  Fed.  243,  hold- 
lug  defendant  personally  liable  on  proposal  accepted,  "  G.  &  Co.  by 
8.  S.  G.,  President,"  with  "  President "  erased. 

Bailee  Is  not  responsible  for  return  of  thing  hired  when  lost 
without  his  fault,  p.  654. 

Approved  in  M'Cormlck  v.  Shippy,  124  Fed.  01,  holding  clanae 
relieving  charterer  from  liability  from  loss  of  yacht  includes  loss 
by  negligence,  since  he  is  not  liable  unless  negligent,  affirming  119 
Fed.  229;  W.  H.  Beard  Dredging  Co.  v.  Hughes,  113  Fed.  682,  hold- 
ing there  can  be  no  recovery  from  charterer  of  vessel  for  Injury 
thereto  In  absence  of  proof  of  manner  In  which  Injury  was  re- 
ceived. 

The  contract  fairly  construed  determines  whether  stlpulatlOD  la 
for  damages  or  for  a  penalty,  p.  663. 

Approved  In  L.  Buckl  &  Son  Lumber  Go.  v.  Atlantic  L.  Co.,  121 
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Fed.  247,  bidding  effect  of  atlpulatioa  for  liquidated  damages,  as 
determlDlDg  right  of  ftttacbmeot,  not  passed  on;  International  Trust 
Ca  r.  Weeks,  lie  Fed.  889,  taoldlng  demurrable  defense  on  leaBe 
tbat  responsible  parties  were  refused  premlseci  at  blgber  rent  wltli- 
ont  showing  parties  responsible  nor  willingness  to  abide  b;  lease; 
Brooks  T.  Wichita,  114  Fed.  299,  holding  stipulation  for  forfeiture 
of  sum  deposited  as  liquidated  damages  for  delay  In  furnishing 
electric  lights,  actual  damages  being  hard  to  fix;  Sherman  t. 
American,  etc.,  Assn.,  113  Fed.  613,  holding  enumeration  of  pow- 
ers In  diarter  does  not  prevent  religious  association  from  inciden- 
tally comidying  with  terms  of  legacy  requiting  payment  of 
annuity. 

Court  of  law  has  no  dispensing  power;  It  must  enforce  agree- 
moit.  p.  S70. 

Approved  in  Hanthorn  v.  Qnlnn,  42  Or.  14,  69  Pac.  821,  holding 
fact  tbat  work  of  establishing  Qshery  according  to  contract  was 
more  expensive  than  anticipated  is  no  excuse  for  breaking  same. 

Disproportion  between  stipulated  sum  and  possible  damages  from 
breach  of  contract  is  simply  an  element  determining  Intent  of 
parties,  p.  672. 

Ai^roved  in  Wood  v.  Niagara  Falls  Paper  Co.,  121  Fed.  819. 
holding  atipniatlon  for  liquidated  damages  of  $100  per  day  for 
delay  In  completing  turbines  prevented  Btiowing  that  no  actual  loss 
occurred;  Robinson  v.  Centenary  Fund,  68  N.  J.  Z<.  ^6,  64  Atl.  417, 
holding  stipulation  against  starting  newspaper  within  certain 
limits  within  twenty-five  years,  on  penalty  of  $1,200,  was  for  liqui- 
dated damages. 

I  L.  383,  SOUTHERN  PACIFIC  B.  E.  CO.  v. 

Company  takes  no  title  to  Indemnity  lands  until  deficiency  as- 
certained and  selection  approved,  p.  682. 

Approved  in  Clark  v.  Herlngton,  186  D.  8.  209,  46  L.  1130,  22 
Sup.  Ct.  8T4,  holding  approval  by  land  department  of  selection  as 
Indemnity  lands,  sections  open  only  to  homestead  SDd  pre-cmptors, 
vests  no  title  In  rallwiky. 

Act  July  27,  isee,  did  not  authorize  withdrawal  of  Indemnity 
lands  by  secretary  of  Interior,  p.  690. 

Approved  In  Holmes  v.  United  States,  118  Fed.  998.  holding  tin- 
der act  1881,  protecting  settlers  improving  odd-numbered  sections- 
within  railroad  withdrawal  In  good  faith,  right  not  lost  by  in- 
clusion In  forest  reservation, 

183  U.  8.  090-092.    Not  cited. 


.Coogic 


us  U.  8. 6ua-a»  Notes  on  D.  8.  BeportB.  IStf 

1S8  U.  a  688,  4S  L.  88S,  W18COK81M  EX  EEL.  GATES  T.  PUB- 
UC  LAND  GOHR8. 

Writ  of  error  dlamlaaed  for  wuit  ot  Jnriadlcdoii,  p.  668. 

Cited  ia  Northern  Ctatt.  Rr-  Co.  r.  Herlog.  1S6  U.  &  481,  46  L. 
12se,  22  8np.  Gt  M4,  reafflrming  nde, 
I8S  U.  B.  68D,  48  L.  S94,  80TJTHEBN  PACIFIC  CO.  T.  mABOIN. 

Petltloa  for  wrtt  of  CKtlorul  doiied,  p.  69S. 

Cited  In  dlBsentlnfr  opinion  In  St.  Lonti  Cordage  Ca  v.  UlUer,  136 
Fed.  K18,  majorltj  boldlng  woman  Injnred  while  operating  Corm- 
iBg  machine,  the  coga  of  which  were  nnprotected,  uenmed  tWi 
ot  tnjurj  thereflonL 
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lU  C.  S.  1-lS,  46  L.  40S,  UUEiLLEB  r.  NUGENT. 

Herein  peUtloa  for  review  filed  luider  snbdivlBloD  fa,  Kctlon  24, 
bankrnptcf  ftct  1898,  p.  7. 

Approred  la  Burlelgb  t.  Foreman,  120  Fed.  220,  holding  appeal 
lies  from  order  made  on  separable  Issue  arising  between  parties 
Interrenlng  la  proceedlags  to  marshal  assets  la  hands  of  trustee; 
Butcbluson  t.  Otis,  Wilcox,  etc.,  Co.,  123  Fed.  18,  holding  appellate 
Jurisdiction  of  Supreme  Court,  under  baulcrnptcf  act  1898,  does  not 
extend  to  appeals  from  Circuit  Court  of  Appeals. 

Circuit  Court  of  Appeals  ate  confined  on  petition  for  review  to 
matters  of  law.  p.  9. 

Approved  IQ  Elliott  r.  Treppner,  187  D.  S.  S34,  23  Sup.  Ct  136, 
47  L.  203,  holding  Judgment  of  court  of  bankruptcy  that  perscm 
Is  not  a  bankrupt  cannot  be  reviewed  except  by  writ  of  error. 

The  filing  of  petition  in  banluuptcr  la  caveat  to  all  the  world.  In 
effect  an  attachment,  p.  14. 

Approved  in  In  re  Reynolds,  127  Fed.  762,  holding  taking  of  bank- 
mpfs  property  From  bis  poMesslou  five  days  after  adjudication  Is 
taking  from  possession  of  court;  In  re  Welnger,  126  Fed.  676.  hold- 
ing State  court  seizing  bankrupt's  property  subsequent  to  filing 
of  petition  cannot  thereby  gain  precedence  over  Bankruptcy  Court; 
In  re  Beebe,  126  Fed.  S68,  holding  g«ieral  creditors  of  bankmpt 
obtaining  Judgment  against  him  after  adjudication  are  necessary 
parties  to  proceeding  to  adjudge  mortgage  property  to  mortgagee; 
In  re  Rodgers,  125  Fed.  180,  boldlug  trustee  In  bankruptcy  occu- 
pies same  petition  toward  property  of  bankrupt  after  adjudication 
as  attachment  creditor;  In  re  Knight,  12S  Fed.  39,  boldlug  after 
general  aaslgument  by  debtor  when  creditors  demand  winding  up 
proceedings  In  Bankruptcy  Court,  no  action  lu  State  court  can 
defeat  Jurisdiction;  In  re  De  Lany,  124  Fed.  282,  holding  County 
Court  not  deprived  of  Jurisdiction  over  claim  dischargeable  by 
bankruptcy  of  defendant;  Chesapeake  Shoe  Co.  v.  Seldner,  122  Fed. 
096,  holding  unrecorded  contract  of  conditional  sale  of  shoes  void, 
under  Va.  Code  1887,  as  to  lien  creditors  Is  void  as  against  vendee's 
tmstee;  In  re  Breslauer,  121  Fed.  912,  Loldlng  effect  of  filing  pe- 
tition is  "caveat  to  world"  with  force  of  injunction;  In  re  Gold- 
berg, 121  Fed.  580,  681,  holding  son  of  attachment  plaintiff  pur- 
uti^aing  after  filing  of  petition  for  $50  property  of  bankrupt  worth 
[12471 
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$500  Ib  not  a  bona  flde  pnrcbaaer;  In  re  Frazlo',  117  Fed.  748, 
lioldlDg  effect  of  filing  petition  aa  ■'  caveat  to  world  "  la  same  In 
voluntary  ae  In  Involnntary  bankruptcy;  In  re  H.  O,  Andrae  Ca, 
117  Fed.  604,  holding  trustee  In .  baokniptcr  Is  entitled  to  hold 
property  of  bankrupt  as  against  cbattel  mortgage  void  for  vast 
o(  record;  In  re  Tune,  115  Fed.  912,  913,  914,  918,  919.  boldlnc 
Ba-nkruptcy  Court  may  require  lu  summary  proceedings  fato  ad- 
verse claim,  and  if  colorless  may  order  trauBfer  to  trustee;  In  re 
Orltmau,  114  Fed.  1010,  1011,  holding  mortgagee  of  l>ankruptcy 
taking  poasesaloQ  after  adjudication  acquires  no  legal  possession 
and  selsure  by  trustee  Invades  no  legal  rights; 'in  re  Krinsky,  112 
Fed.  975,  holding  violation  of  Bankruptcy  Court's  Injunction  against 
disposmg  of  bankrupt's  property  ts  contempt  where  party  had 
Qotlce  of  proceedings,  though  copy  not  served  on  him;  Crosby  v. 
Spear,  98  Me.  544,  57  Atl.  882.  holding  after  adjudication  of  bank- 
ruptcy and  quallflcfltlon  of  trustee  bankrupt's  property  la  placed 
In  custody  of  Bankruptcy  Court 

Dlstlngulsted  m  In  re  Antlgo  Screen  Door  Co.,  123  Fed,  2SZ,  2S4, 
257,  holding  taking  possession  by  mortgagee  under  voidable  ante- 
corded  chattel  mortgage  before  filing  of  petition  validates  mort- 
gage as  against  trustee  In  bankruptcy;  Kennedy  v.  Pierce's  Loan 
Co.,  100  Mo.  App.  272,  275,  73  S.  W.  358.  359,  sustaining  pledge  Of 
personalty  made  to  defendant  by  bankrupt  in  good  faith  and  on 
udequnte  consideration,  after  filing  of  Involuntary  petition,  but  be- 
fore adjudication. 

On  adjudication  title  to  bankrupt's  property  became  vested  in 
trustee,  p.  14. 

Approved  In  McFarlan  Carriage  Co.  v.  Weils,  99  Mo.  App.  647. 
74  S.  W.  879,  holding  Stale  court  obtained  Jurisdiction  of  bank- 
rupt's goods  seized  in  replevin  before  adjudication  In  Bankruptcy 
Court,  though  after  filing  of  petition. 

The  Bankruptcy  Court  has  power  and  duty  to  investigate  basis 
of  adverse  claim,  p.  15. 

Approved  In  Louisville  Trust  Co.  v.  Comlngor,  184  U.  S.  2S,  46 
L.  410,  22  Sup.  Ct  290,  holding  Bankruptcy  Court  without  Juris- 
diction to  proceed  summarily  against  general  assignee  for  money 
retained  as  commissions  where  latter  made  formal  protest  against 
Jurisdiction;  In  re  Teschmacher,  127  Fed.  730,  holding  where  third 
person  claims  property  alleged  to  belong  to  bankrupt.  Bankruptcy 
Court  has  Jurisdiction  to  Inquire  whether  property  Is  held  by 
bankrupt's  agent:  la  re  Welnger.  126  Fed.  876,  holding  Bankruptcy 
Court  acta  within  Its  duty. and  Jurisdiction  In  determlulng  that 
claim  to  bankrupt's  property  seized  under  abuse  of  process  Is  not 
colorable;  In  re  Knigbt,  125  Fed.  :18,  holding  receiver  of  State 
court  appointed  after  assignment,  and  within  four  months,  bolda 
subject  to  righta  of  general  creditors;  lu  re  Breslaner,  121   Fed. 
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914,  boldlDg  BuokruptcT'  Court  hoB  Jurlsdlctlou  to  determine  whether 
claim  asserted  "bj  bank  to  proceeds  of  sale  of  bankrnpfa  goods 
was  adverse  when  petition  filed;  In  re  Davis,  lift  Fed,  983,  954,  9B5, 
holding  Bankruptcy  Court  has  Jurisdiction  by  summaiT  proceed- 
ings to  require  bank  tiolding  deposit  in  fiduclarr  capacity  to  pay 
same  to  trustee;  In  re  Waterloo  Organ  Co.,  118  Fed.  905,  holding 
mortgagee  taking  possession  of  propnly  after  mortgagor's  bank- 
ruptcy Is  not  such  an  adverse  claimant  as  to  oust  Bankruptcy 
Court's  Jurisdiction;  In  re  Mlchle,  110  Fed.  750,  751,  holding  court 
ot  bankruptcy  has  no  Jurisdiction  over  controversy  between  trustee 
and  transferee  of  bankrupt  where  latter  questions  Jurisdiction  and 
claims  transfer  valid: 

Distinguished  In  la  re  Waukesha  Water  Co«  118  Fed.  1010. 
holding  Bankruptcy  Court  has  no  Jurisdiction  to  summon  before  It 
In  order  to  show  cause  parties  residing  in  anotber  Jurisdiction. 

Wbere  real  adverse  claim  existed  in  fact  Baukruptcy  Court  must 
decline  Jurisdiction,  p.  15. 

Approved  In  In  re  Hartman,  121  Fed.  941,  holding  transferee 
whose  claim  Is  attacked  as  transfer  made  In  bad  faith  Is  adverse 
claimant  and  not  subject  to  summary  proceedings. 

Court's  ruling  on  question  of  existence  of  adverse  claim  Is  open 
to  review,  p.  15. 

Approved  in  Holden  v.  Btratton,  191  U.  8.  119,  24  Sop.  Ct  47, 
holding  certiorari  proper  method  for  review  of  decision  of  Circuit 
Court  of  Appeals  in  exercise  of  revisory  power  over  inferior  courts 
of  bankruptcy. 

Distinguished  in  First  Nat  Bank  v.  Klug,  186  U.  S.  2(M,  205, 
46  L.  1127,  1128,  22  Sup.  Ct.  900,  holding  no  direct  appeal  will  lie 
to  Supreme  Court  from  Judgment  of  District  Court  dlsmlsetng  pe- 
tition In  involuntary  bankruptcy  where  bankrupt  was  engaged  in 
farming. 

District  Court  had  Jurisdiction  to  compel  return  of  goods  seized 
by  State  court  in  replevin,  p.  18. 

Approved"  in  MIshawaka  Mfg.  Co.  v.  Powell,  98  Mo.  App.  539,  72 
8.  W.  725,  holding  from  time  bankrupt's  property  comes  Into  cus- 
tody of  Bankruptcy  Court  on  adjudication  officers  of  State  court 
cannot  Interfere. 

Agent  of  bankrupt  making  no  adverse  claim  may  be  proceeded 
against  In  summary  manner,  p.  17. 

Approved  In  re  Kane,  125  Fed.  985,  holding  statement  that  bank- 
mpt  gave  money,  traced  to  his  hands,  to  his  wife  who  opens  the 
same.  Is  no  defense  in  contempt  proceedings  for  noosurrender  of 
funds;  In  re  Knight,  125  Fed.  42;  holding  receiver  appointed  by  State 
court,  after  act  of  bankruptcy  and  within  four  months'  period,  holds 
Vol  III— 78 
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subject  to  risbts  of  general  credltorB;  la  re  Breslaner,  121  Fed. 
01-1,  boldlng  trustee  may  recover  moaef  depoalted  with  bank  on 
Its  Judgmmt  agalnn  bankmpt  within  four  montlia  before  adjndl- 
fatlou;  In  re  Kellogg,  121  Fed.  330,  holding  conrt  of  bankmptc; 
lins  Jurisdiction,  under  section  2,  aubdlvlslon  7,  act  IS&S,  to  deter- 
lulne  Id  summary  proceedings  validity  of  mortgage  on  bankmptfs 
l)rapert7;  In  re  Shachter,  119  Ped.  1014,  holding  Baukroptcr  Coort 
has  jurisdiction  to  proceed  against  bankrupt  for  contempt  for  fail- 
lire  to  turn  over  ail  property  to  trustee. 

Dlstingulsbed  in  Jaqulth  t.  Rowley,  188  D.  S.  623,  9S4,  23  Sop. 
Ct.  371,  47  L.  622,  holding  surety  on  bankrupfs  ball  trand  Is  an 
adverse  claimant  to  property  held  to  Indemnify  himself,  and  can 
be  sued  In  Bankruptcy  Court  only  with  his  consent;  American 
Trust  Co.  V.  Wallia,  126  Fed.  467,  468,  holding  court  of  bankruptcy 
without  Jurisdiction  to  order  bankrupt  to  pay  to  trustee  money 
received  with  knowledge  of  petition,  but  which  has  since  been 
paid  out;  In  re  Cbace,  124  Fed.  76S,  760,  holding  assignment  for 
benefit  of  creditors  fairly  made  without  attempt  to  defraud  does 
not  preclude  assignee  from  recovering  disbursements  and  expenses 
made  before  filing  of  petlUon;  In  re  Knickerbocker,  121  Fed.  1006, 
holding  referee  has  jurisdiction  to  determine  bona  fides  of  ad- 
verse claim  made  to  bankrupt's  propiirty  in  hands  of  respondents; 
In  re  Welts,  114  Fed.  224,  holding  Bankruptcy  Court  does  not 
by  filing  of  petition  acquire  Jurisdiction  of  property  of  bankrupt 
attached  in  State  court  before  proceedings  taken;  Kennedy  v. 
Pierce's  Loan  Co.,  100  Mo.  App.  275,  93  S.  W.  359,  sustaining 
bankrupt's  pledge  of  personalty  made  in  good  faith  on  adequate 
consideration  after  filing  of  involuntary  petition,  but  tKfore  ad' 
judication. 

184  U.  S.  18-26,  46  L.  413.  LOUISVILLE  TRUST  CO.  T.  COM- 
INGOB. 

Claim  of  assignee  held  to  be  adversely  to  bankrupt  and  outstand- 
ing wlieu  petition  in  bankruptcy  was  filed,  p.  24. 

Approved  in  In  re  Levitt.  126  Fed.  891,  holding  claim  of  assignee 
of  bankrupt's  insurance  policies  for  expenses  incurred  not  debt 
or  claim  against  bankrupt  lost  by  not  proving  within  one  year; 
Burlelgli  V.  Foreman.  125  Fed.  220,  holding  appeal  lies  from  order 
made  on  separable  Issue  arising  between  interveners  In  proceeding 
to  marshal  assets. 

District  Court  determines  whether  claim  asserted  was  adverse 
when  petition  filed,  p.  25. 

Approved  In  First  Nat  Bank  v.  King.  186  V.  S.  204,  46  L.  1127. 
22  Sup.  Ct.  900.  holding  direct  appeal  from  District  Court* a  dismis- 
sal of  petition  on  finding  that  alleged  bankrupt  was  engaged  chiefly 
in    farming    cannot    be   maintained   where  Jurisdiction   not   cbal- 
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lenged;  In  re  Breelauer,  121  Fed.  814,  holding  Baokniptcj  Court 
bas  Jurisdiction  to  determlue  whether  claim  to  proceeds  of  sale  of 
property  was  adverse  at  time  of  petlUoa;  In  re  Davis,  119  Fed. 
9&3,  9S6,  boldtag  Bankruptcy  Court  bas  Jurisdiction  by  summary 
proceedings  to  require  bank  holding  funds  as  fiduciary  to  pay  same 
to  trustee. 

According  to  conclusion  reached  as  to  adverse  claim  Jurisdiction 
win  be  retained  or  declined,  p.  28. 

Approved  In  In  re  Teschmacber,  127  Fed.  730,  holding  where 
third  party  makes  real  claim  to  ownership  of  property  Bankruptcy 
Coort  having  determined  that  fact  caimot  retain  Jurisdiction;  In  - 
re  Knickerbocker,  121  Fed.  1006.  holding  persons  claiming  prop- 
erty of  bankrupt  cannot  be  deprived  of  right  to  litigate  disputed 
right  to  possession  In  plenary  suit;  In  re  Hartman,  121  Fed.  941, 
holding  person  to  whom  bankrupt's  property  is  claimed  to  have 
been  transferred  in  bad  faith  Is  adverse  claimant;  In  re  Breslauer, 
121  Fed.  014,  holding  Bankruptcy  Court  has  Jurisdiction  where 
no  adverse  claim  exists  to  order  payment  to  trustee;  Furth  v. 
Stabl,  200  Fa.  St.  441,  6S  Ati.  26,  holding  bankrupfa  trustee  cannot 
object  to  Jurisdiction  of  court  In  appointing  auditor  to  report  dis- 
position of  fund  raised  on  mortgage  sale  to  which  trustee  agreed. 

Where  court  erroneously  adjudicates  merits  Its  action  is  subject 
to  review,  p.  26. 

Approved  in  Holden  v.  Stratton,  181  U.  3.  119,  24  Sup.  Ct  47, 
holding  certiorari  is  proper  method  for  obtaining  review  of  decision 
of  Circuit  Court  Of  Appeals  In  exercise  of  tta  revising  power  over 
interior  courts  of  bankruptcy;  O'Neal  v.  United  States,  180  V.  S. 
38,  23  Sup.  Ct.  777.  47  L.  946,  holding  Judgment  of  District  Court 
committing  for  contempt  cannot  be  reviewed  tiy  Supreme  Court  on 
error  where  sole  question  was  power  to  commit  on  facts;  Ex  parte 
O'Nell,  125  Fed.  968.  holding  Circuit  Court  cannot  review  on  babeas 
corpus  errors  In  proceedings  In  District  Court  punishing  relator  for 
assault  on  trustee  In  bankruptcy;  BUrleIgh  v.  Foreman,  12C  Fed.  220, 
holding  appeal  lies  from  order  of  District  Court  on  separable  issue 
arising  between  luterveners  In  proceeding  to  marshal  'assets. 

Bankruptcy  Court  has  no  Jurisdiction  where  third  person  objects 
to  Jurisdiction,  p.  2G. 

Approved  in  Metcalf  v.  Barker,  187  U.  S.  177,  23  Sup.  Ct.  72,  47 
h.  12S.  holding  Bankruptcy  Court  without  Jurisdiction  to  enjoin  pro- 
ceedings in  Judgment  creditors'  action  commenced  before  passage  of 
banliruptcy  act;  Central  Grain  &  S.  Exchange  v.  Board  of  Trade, 
125  Fed.  409,  holdicg  party  does  not  waive  illegality  in  service  by 
answering  to  merits  after  denial  of  motion  to  set  aside  service  made 
on  special  appearance  for  that  purpose;  In  re  Chase,  124  Fed.  795, 
T59,  760,  holding  assignee  under  general  assignment  acquires  lien 
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on  asseta  for  necessary  dlsbareementB  as  for  rent,  and  for  reason- 
able value  of  Bervlcei;  In  re  MaDtilng,  123  Fed.  ISO,  holding  Bank- 
ruptcy Conrt  cannot  In  summary  proceeding  decide  party's  obliga- 
tion to  pay  moneys  obtained  before  assignment  ousted  him  from 
trust;  In  re  Hays,  Poster,  eta,  Co.,  117  Fed.  884,  holding  landlord 
cannot  prove  claim  for  rent  against  tenant's  estate  after  adjudication 
or  bankruptcy;  In  re  Mlchle.  116  Fed.  TS2,  753,  holding  Bankruptcy 
Court  haa  no  Jurisdiction  over  suit  by  trustee  against  bankrnpt'B 
trans feree  where  latter  makes  adverse  claim  and  objecta  to  juris- 
diction; In  re  Buscb,  116  Fed.  272,  holding  power  of  review  given 
CirCDit  Courts  of  Appeal  by  bankruptcy  act  1S98  does  not  extend 
*to  independent  suits  by  trustee  against  third  persona;  McFarlan 
Carriage  Co.  v.  Wells,  99  Mo.  App.  648.  74  S.  W.  879,  holding  State 
court  has  Jurisdiction  to  continue  replevin  action  begun  by  creditor 
after  Qling  of  petition  of  involuntary  bankroptcy  and  before 
adjudication. 

184  U.  S.  27-49.  46  L.  416,  LOUISVILLE  &  NASHVILLE  B.  B.  CO. 
V.  EUBANK. 

Where  necessary  result  of  provision  is  to  limit  transportation  from, 
witliout  State  It  is  invalid,  p.  36. 

Approved  In  Wall  v.  N.  &  W.  B.  R.,  S2  W.  Va.  486.  44  S.  E.  200. 
tNI  Am.  St  Bep.  958,  holding  laden  railroad  cars  received  In  one 
State  to  be  returned  reladen  are  not  subject  to  garnlsbment  In  racb 
State.    See  90  Am.  St.  Rep.  254.  note. 

184   U.    S.   49-61,   46   L.   42S,    UNITED   STATES   v.    SOUTHERN 
PACIFIC  K.  R.  CO. 

Section  4,  act  1887,  applies  to  transactions  before  Its  passage 
and  iKfore  final  adjustment,  p.  67. 

Approved  In  Benner  v.  Lane,  116  Fed.  410,  holding  equity  of 
bona  fide  settler  on  railroad  lands  forfeited  for  non construction  of 
road  Is  stronger  than  that  of  claimant  under  contract  with  railroad. 

Remedial  statute  ought  to  be  construed  liberally,  p.  S7. 

Approved  In  Channcey  v.  Dyke  Bros.,  119  Fed.  10,  holding  Arkan- 
sas lien  statutes  should  be  conatrned  to  give  effect  to  Intent  9f  law- 
makers. 
184  U.  S.  61-70.  46  L.  431,  KING  v.  PORTLAND  CITI. 

If  notice  or  bearing  Is  provided  at  some  stage  of  proceedlnga.  due 
process  Is  accorded,  p.  70. 

Approved  in  Brown  v.  Drain,  187  U.  8.  639,  23  Sup.  Ct.  842.  47  T>. 
343,  reaffirming  rule;  Glidden  v.  Harrington.  189  D.  8.  2S9.  23  Sdpl 
Ct.  576.  47  L.  801.  sustaining  practice  nnder  State  statute  authoris- 
ing assessment  to  trustees  of  personal  property  beld  In  traat,  witb 
provision  for  public  notice  by  auditor;  Scbaefer  v.  Werllng,  188  D. 
8.  518,  23  Sup.  Ct  449.  47  L.  972,  snatalnlng  "  Barrett  I^w  "  of 
Indiana  1809.  for  assessment  of  coat  of  Improvement  upon  abutting 
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property  according  to  trontage;  Tolgt  t.  Detroit,  184  U.  S.  123,  46 
L.  462,  22  Sap.  Ct  340,  upholding  Mich.  Comp.  Stat  189T,  |  3406,  for 
assessment  of  cost  of  Improvement  against  abnttlng  property  as 
council  should  deem  Just;  Oliver  v.  Monons  Co.,  117  Iowa,  55,  90  N. 
W.  514,  holding  notice  that  plalntllTs  land  was  Included  In  drainage 
district  formed  pursuant  to  Code,  1 1846,  Is  sufficient  for  due  process. 
See  9i  Am.  St  Bep.  621,  note. 

181  U.  S.  71-77.  46  L.  437,  MCDONALD  t.  THOMPSON. 

Debt  becomes  due  when  assessment  made  and  then  limitations 
begin  to  run,  p.  76. 

Approved  In  Smith  t.  Brown,  1S7  U.  S.  637,  23  Sup.  Ct  845.  47 
L.  344,  reaffirming  rule;  Hale  v.  Coffin,  120  Fed.  4T4,  holding  Statute 
of  Llmltatlona  of  Me.  Rev.  Stat.,  chap.  S7,  for  suit  against  deceduits 
estate  one  year  after  due  applies  to  salt  against  stoclcholder  of 
Insolvent  corporation;  Hole  v.  Coffin,  114  Fed.  S73,  577,  holding 
under  Rev.  Stat  Me.,  chap.  S7,  |  16,  legatee  of  Maine  stocliholder 
In  Minnesota  corporation  Is  chargeable  for  assessment  for  one  year, 
such  being  period  of  llmltstlon. 

184  V.  8.  77-&B,  46  L.  440.  ILLINOIS  t.  ILLINOIS  OStNT.  B.  B. 
CO. 

Whatever  was  before  the  court  and  disposed  la  law  of  the  case 
and  finally  settled,  p.  91. 

Approved  in  V.  B.  v.  Camon,  184  U.  S.  574,  46  L.  695,  22  Sup.  Ct 
50G.  holding  question  of  validity  of  Spanish  grant  or  invalidity  for 
indefinite  location  Is  determined  on  first  appeal,  second  appeal  bring- 
ing up  only  proceedings  after  mandate;  Arrington  v.  Arrlngton,  131 
N.  C.  140.  42  S.  E.  654,  a2  Am.  St.  Hep.  771,  holding  decision  on 
prior  appeal  that  foreign  Judgment  for  alimony  was  Qnal  Judgmeut 
becomes  Isw  of  case  binding  upon  second  appeal;  Jones  v.  Wilming- 
ton, etc.,  R.  R.,  131  N.  a.  135,  42  S.  E.  560,  holding  decision  on  first 
hearing  that  waiver  of  preliminary  hearing  is  prima  facie  evi- 
dence of  probable  cause  becomes  law  of  the  cose. 

184  U.  S.  99-111,  16  L.  449,  BRAINARD  v.  BUCK. 

Concurrent  decisions  of  two  courts  upon  question  of  fact  will  be 
followed  unless  clearly  erroneous,  p.  106. 

Approved  In  Busch  v.  Jones,  184  D.  8.  604.  46  L.  711,  22  Sup.  Ct 
613,  Bustslning  Jones  patent  No.  264.741,  for  removing  type  Indenta- 
tions from  printed  sheets  where  lower  courts  fonud  In  favor  of 
novelty. 
184  V.  S.  111-115, 46  L.  456.  CLEVELAND  TRUST  CO.  v.  LANDBR. 

Tax  00  shares  Is  not  tax  on  property  of  trust  company  requiring 
deduction  of  bondii,  p.  115. 

Approved  In  German  American  Sav.  Bank  v.  Council,  etc.,  118 
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Iowa,  86,  91  N.  W.  830,  Iioldlag  bank  cBDDot  deduct  amoont  of  nos- 
taxable  bonds  held  as  part  of  capital  stock  from  tax  assessment  on 
shares  of  stock;  Matter  of  Jones,  172  N.  T.  083,  fKi  N.  E.  572.  boldlDg 
shares  of  Joint-stock  association  are  personal  proper^  and  taxable 
as  sncli. 
184  U.  8.  115-123.  46  L.  459,  VOIGHT  v.  DETROIT  CITT. 

Mich.  Comp.  Laws  1897,  t  3106.  for  assessmeot  according  to 
benefits  Is  constitutional,  p.  122. 

Approved  In  Schaefer  t.  Werllng,  188  D.  8.  518,  23  Sap.  Ct  400, 
.  47  L.  572,  npholdlng  Ind.  statute  1899,  "  Barrett  Law,"  for  assess- 
ment of  cost  of  ImproTement  against  abutting  property  accord- 
ing to  frontage;  Goodrich  t.  Detroit,  184  U.  S.  439.  46  L.  631,  22 
Snp.  Ct.  399.  holding  notice  to  owners  of  land  which  may  be  as- 
aessed  for  Improvement  Is  not  required  where  such  land  la  not  taken 
and  notice  of  assessment  Is  given;  Oliver  v.  Monona  Co.,  117  Iowa, 
55,  90  N.  W.  514.  holding  sufficient  notice  in  proceedings  to  locate 
drainage  ditcb,  that  commissioner  had  reported  in  favor  of  location 
and  that  all  objections  must  be  filed  before  certain  time;  Erfcksoo 
V.  Cass  Co.,  11  N.  Dak.  499,  92  N.  W.  844,  upholding  N.  Dak.  drain- 
age law  1899,  providing  for  heering  for  landownov  upon  notice 
before  aasessments  for  benefit  become  final. 
184  U.  8.  123-140,  46  L.  463,  UNITED  STATES  v.  BABLOW. 

Under  contract  providing  that  stone  must  be  of  qnallty  approved 
by  engineer,  held  the  engineer  in  charge  was  appointee  of  both  pat- 
ties and  bis  judgment  on  stone  final,  p.  133. 

Approved  in  United  States  v.  Walsh,  116  Fed.  701,  holding  undn 
contract  In  question  for  building  of  drydock  Judgment  of  engineer 
In  charge  was  final  as  to  all  details  left  to  his  decision  by 
specifications. 

184  U.  8.  140-IKi.    Not  cited. 
184  U.  S.  156-102.  46  L.  47S,  LEAGUE!  ▼.  TEXAS. 

State  may  adopt  new  remedies  (or  collection  of  taxes  and  apply 
them  to  delinquent  taxes,  p.  158. 

Approved  In  dissenting  opinion  In  The  Robert  W.  Parsons,  191 
U.  S.  45,  24  Sup.  Ct.  18,  majority  holding  exclusive  admiralty  jurla- 
diction  extends  to  enforcement  by  proceeding  in  lem  to  enforca  Uen 
for  repairs  of  canal-boat  plying  on  Erie  Canal. 

184  D.  S.  162-168,  46  L.  481,  HATFIELD  v.  KING. 

Investigation  of  charges  of  mlsctrnduct  against  counsel  below 
sbould  be  bad  before  court  where  wrong  was  committed,  p.  168. 

Approved  lo  Hatfield  t.  King,  186  U.  S.  179,  46  L.  1112.  22  Sup. 
Ct.  671,  holding  Supreme  Court  will  remand  cause  to  Circuit  Court 
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for  northern  district  of  West  Titglnlft  to  Jndge  wtio  rendered  decree 
appealed  from. 
184  U.  8.  16&-17S.    Not  cited. 

184  U.  8.  lTft-198,  46  L.  487,  MARANDB  v.  TBXA8  *  PACIFIO 
ET.  CO. 

Wbetber  proof  was  sufficient  to  go  to  Smy  U  question  ot  law  For 
court,  p.  186. 

Approved  in  Mosbeuvel  v.  District  of  Columbia,  191  D.  S.  2S2, 
24  Sup.  Ot  67,  boldlng  wbere  all  probative  facts  are  undisputed 
and  but  one  inference  can  be  drawn  therefrom,  question  Is  for 
court 

184    U.    S.    190-247.    46    L.    499,    MINNESOTA    r.    NORTHHRN 
SECURITIES  CO. 

No  court  can  adjudicate  directly  upon  rigbt  of  person  not  actually 
or  constructively  present,  p.  237. 

Approved  In  Washington  v.  Northern  Securities  Co.,  186  U.  8.  2KI, 
46  L.  897,  22  Sup.  Ct  624,  holding  leave  to  61e  (»-lg!nal  bill  in  Sn- 
preme  Court  may  be  granted  without  Intimating  any  opinion  upon 
question  of  Jurisdiction;  Conklln  v.  United  States  Shipbuilding  Co., 
123  Fed.  916,  holding  no  decree  can  be  made  directing  corporations 
to  trauBfer  and  issue  new  certificates  without  tbelr  being  made 
parties;  Talbot  J.  Taylor,  etc.,  Co.  v.  Sonthem  Pac.  Co.,  122  Fed. 
152,  155,  holding  stockholder  is  indispensable  party  in  suit  against 
corporation  to  enjoin  voting  of  hla  stock,  and  must  be  present. 

Distinguished  in  Interstate  Com.  Comm.  v.  Soutbem  Pac.  Co., 
123  Fed.  590,  holding  connecting  carriers  are  not  necessary  parties  in 
suit  by  Interstate  commerce  commission  against  Initial  carrl^  to 
prevent  routing  of  freight;  City  Water  Supply  Co.  v.  Ottumwa,  120 
Fed.  311.  holding  in  suit  by  taxpayer  against  city  to  prevent  cre- 
ation of  debt  beyond  limit  by  contract,  the  third  party  is  not  Indis- 
pensable party. 

184  U.  S.  247-257.  46  L.  620,  UNITED  STATES  v.  ST.  LOUIS, 
ETC,  TRANS.  CO. 

Anchoring  government  vessels  In  usual  position  In  disregard  of 
port  regulations,  renders  government  liable  to  other  vessels  for 
damages  caused  thereby,  p.  262. 

Distinguished  In  The  Northern  Queen,  117  Fed.  914,  hcddlng  tug 
and  tow  not  at  fault  tor  anchoring  In  fairway,  where  density  of  fog 
made  It  unsafe  to  proceed  to  other  anchorage. 
184  U.  8.  268-2TO.  46  L.  528.  STUDEBAKER  v.  PERRY. 

Comptroller  may  levy  successive  assessments  when  necessary, 
p.  264. 

Approved  in  Smith  v.  Brown,  187  U.  8.  637,  23  Sup.  Ct  845.  47 
L.  344.  reaffirming  rule. 


IzcJbyCoOgIC 


IM  U.  8. 270-286  Notes  on  U.  8.  Beports.  13B6 

IM  U.  a  270-290,  46  L.  S34,  TERLINDEN  t.  AHGS. 

Writ  of  habeas  corpus  cannot  perform  olBce  of  writ  at  error, 
p.  278. 

Approved  In  Wright  v.  Henkel,  190  V.  8.  57.  23  Sop.  Ct  784,  47 
L.  954,  bolding  writ  of  habeas  corpus  cannot  serve  ns  writ  of  error, 
but  court  may  examine  Into  Jurisdiction  of  committing  magistrate; 
United  States  v.  Tyndale,  116  Fed.  822,  holding,  in  absence  of 
leglslatloa,  money  found  on  dead  body  floating  on  high  seas  Is  to 
be  paid  over  to  State  statutory  administrator;  dissenting  oplnloD 
in  People  v.  Hyatt,  172  N.  Y.  207,  84  N.  E.  835,  92  Am.  St.  Bep. 
T2T,  majority  holding  action  or  State  governor  In  Issuing  warrant 
for  extradition  cannot  be  reviewed  on  babeas  corpus.  See  92  Am. 
St.  Rep.  727,  note. 

Laws  of  Qerman  Empire,  relative  to  offense  of  forgery,  con- 
sidered in  determining  whether  offense  was  extraditable,  pp.  280, 
282. 

Approved  in  In  re  Taylor,  118  Fed.  197,  bolding  In  extradition  pro- 
ceedings court  determines  for  Itself  whether  place  of  alleged  offense 
was  within  territorial  limits  of  demanding  government. 

184  U.  S.  200-29(1.  48  L.  540,  HUGULET  MFG.  CO.  V.  GALETON 
COTTON  MILLS. 

Circuit  Coart  of  Appeals  renders  flnsl  Judgment  when  cause  rests 
on  diverse  eltisenship,  p.  294. 

Approved  in  Harding  v.  Hart,  187  U.  8.  S3S.  23  Sup.  Ct.  840,  47 
L.  344,  reaffirming  rule;  Gary  Mfg.  Co.  v.  Acme  Flexible  Clasp  Co^ 
187  U,  S.  428,  23  Sup.  Ct.  211.  47  L.  245,  holding  writ  of  error  not 
maintainable  to  Judgment  of  Circuit  Court  ot  Appeals  In  salt  rest- 
ing OD  diverse  citizenship. 

Appellate  Jurisdiction  of  Snpreme  Court  is  exclusive  Id  cases  aris- 
ing under  national  Constitution  and  laws,  p.  295. 

Approved  In  Wright  v.  MacFariane.  etc.,  Co.,  122  Fed.  773,  hold- 
ing, under  Judiciary  act  of  1891,  appeals  from  Hawaiian  courts, 
based  on  constitutional  questions,  are  exclusively  for  Supreme 
Court;  California  Oil,  etc.,  Co.  v.  Miller,  IIS  li'ed.  1017,  dismissing 
appeal  on  motion  In  case  depending  solely  upon  construction  of 
Federal  laws;  Owensboro  v.  Owensboro  Water-Works  Co.,  115  Fed. 
323,  holding  Supreme  Court  has  eieluslve  appellate  Jurisdiction  of 
cause  resting  on  ground  disclosed  In  pleadings  that  State  statute 
contravenes  Federal  Constitution. 

Distinguished  In  FUhoIl  v.  Maurice,  185  U.  B.  110,  46  L.  828.  22 
Sup.  Ct.  581,  holding  complaint  In  ejectment  against  Individual 
ntleglng  ouster  In  violation  of  Federal  isws  and  French  treaty, 
states  no  Federal  question  warranting  appeal  to  Supreme  Court 


.|ilzcc;byC0(.l<^lc 


1257  Notes  on  V.  8.  Beporta.  ISt  D.  S.  297-329 

Where  canse  reatB  on  dlTerse  cltlzenslilp  and  conatltntlonal  quee- 
tlona  Interyeue,  Circuit  Court  of  Appeals  renders  final  judgment, 
p.  295. 

Approved  In  Ayres  v.  Polq^orfer,  187  U.  S.  588,  2S  Sup.  Ct  197, 
4T  L.  315,  holding  Judgment  of  Circuit  Court  of  Appeals  not  re- 
viewable where  case  tested  on  diverse  citizenship,  although  con- 
stitutional qnestloDS  became  Involved. 

Circuit  Court  ot  Appeals  does  not  render  flnal  Judgment  whera 
cause  rests  partially  on  Constitution,  p.  2W. 

Approved  In  Spreckles  Sugar  Ref.  Co.  v.  McGlalu,  192  U.  S.  407, 
409,  24  Sup.  Ct.  378.  379,  holding  suit  to  recover  tax  paid  under 
protest,  under  war  revenue  act  1898,  depending  upon  conatrucUon 
and  conatltntlouallty  thereof,' may  be  reviewed  In  Supreme  Court- 
Miscellaneous.  Cited  In  dissenting  opinion  In  Alabama,  etc., 
Mfg.  Co.  V.  Rlverdale  Cotton  Mllla,  127  Fed.  503,  majority  holding 
neltber  Alabama  laws  nor  corporations  can  make  corporation  organ-- 
Ized  In  Alabama  citizen  of  Georgia  For  Jurisdictional  purposes. 
184  U.  S.  297-302,  46  L.  549,  IX  BE  HUGULEX  MFG.  CO. 

Granting  or  refusal  of  writ  of  prohibition  Is  discretionary  where 
otbn  legal  remedy  exists,  p.  301. 

Approved  In  Ex  parte  Joins,  191  U.  S.  102,  24  Sup.  Ct  28,  refus- 
ing prohibition  against  Choctaw  and  Chickasaw  citizenship  court, 
where  such  court  had  acted  and  certified  Its  Judgment  to  Dawes 
commission. 

Miscellaneous.    Cited  In  dissenting  opinion  In  Alatiama,  etc.,  Mfg. 
Co.  V.  Rlverdale  Cotton  Mills,  127  Fed.  505,  reciting  history  of  Utlga- 
tlon. 
184  n.  S.  302-329,  46  L.  652,  WATTE  v.  SANTA  CRDZ. 

Purchasers  of  bonds  of  class  authorized  may  rely  on  recitals  of 
compliance  with  statute,  p.  320. 

Approved  In  Stanley  County  v.  Coler,  190  U.  S.  451.  23  Sup.  Ct 
816,  47  L.  1134,  holding  recitals  In  county  bonds  that  they  went 
issued  under  North  Carolina  Code  to  pay  railroad  subscriptions 
warranted  reliance  by  bona  fide  purchasers;  Tulare  Irrigation  Dist. 
V.  Shepard.  185  U.  8.  24,  4G  L.  784,  22  Sup.  Ct  540.  holding  land 
owners  In  Irrigation  district  cannot  defeat  bonds  reciting  compliance 
with  atatnte  where  Issue  was  invalid  for  failure  to  give  notice  in 
formation  of  district;  Defiance  v.  Schmidt  123  Fed.  6.  7.  8.  holding 
city  estopped  by  recitals  In  bonds  Issued  for  purpose  within  munic- 
ipal authority  to  deny  that  they  were  Issued  for  different  unlaw- 
ful purpose;  Wetzell  v.  Faducab.  17  Fed,  W4,  holding  city  estopped 
to  deny  bond  recitals  declaring  compliance  with  statute  made  by 
mayor  and  council  authorized  by  charter  to  make  such  Investiga- 
tion; King  v.  Superior.  117  Fed.  117,  holding  ninnlclpallty  estopped 


llzccbyCoOgIC 


184  n.  S.  829-354  Notes  oa  V.  S.  Reporta.  12S8 

by  recital  In  bonds  to  den^  provlBloD  made  for  paymeDt  of  soch 
bonds  by  tax  levy  ae  required  by  State  Gonstltntion;  Fairfield  t. 
Rnral  Independent  School  Dist,  116  Fed.  S41,  812,  bolding  recitals 
In  bonds  that  same  were  Issued  pursuant  to  Btatute  and  dtj 
ordinance  naming  latter  bind  city  though  ordinance  referred  to 
would  show  Invalidity;  Perris  Irr.  DlsL  v.  Tbompson,  116  Fed. 
834,  S3S,  holding  bone  fide  purchaser  of  lirlKntlon  bonds  from 
president  of  district  is  protected  by  recitals  therein  of  compllanc« 
with  statute. 

Holder  of  bonds  lor  collection  cannot  sue  unless  each  ownet'a 
claim  reached  jnnsdlcUonat  amount,  p.  329. 

Dlstingutsbed  In  Louisville,  etc,  B.  R.  r.  Smitb,  128  Fed.  4,  hold- 
ing in  suit  against  landowners  to  enjoin  Interference  with  railroad 
right  of  way,  amount  In  controversy  la  right  of  way. 
184  U.  S.  329-334,  46  L.  669,  CLABK  v.  TITUSVILLB. 

Fourteenth  Amendment  only  requires  tax  to  operate  on  all  alike 
under  same  circumstances,  p.  333. 

Approved  in  Fabst  Brewing  Co.  v.  Crenshaw,  120  Fed,  161,  up- 
holding Mo.  act  1899,  t  6,  requiring  affidavit  of  manufacturer  oC 
beer  from  outside  State  that  only  wholesome  Ingredients  wtx« 
used  in  manufacture.    See  86  Am.  Bt  Bep.  702,  note. 

Ordinance  classifying  liquor  merchants  on  basis  of  sales  made 
is  constitutional,  p.  334. 

Distinguished  m  Standard  Oil  Co.  v.  Spartanburg,  66  8.  C.  45, 
44  S.  E.  3S0,  holding  unconstitutional  ordinance  requiring  dealers 
In  oils  <Hi  which  license  haa  not  been  paid  to  pay  license  of  $230 

184  U.  S.  334-342,  46  K  573,  ROTHSCHILD  v.  KNIGHX. 

Writ  of  error  from  Supreme  Court  should  issue  to  Uassachnsetts 
Superior  Court  tor  review,  after  rescript  afflnning  Its  Judgmoit  has 
been  sent  to  It  by  State  Supreme  Court,  p.  339. 

Approved  In  Wedding  v.  Ueyler,  192  n.  8.  681,  24  Snp.  Ct  323, 
holding  writ  of  error  from  Federal  Supreme  Court  to  State  court 
Is  properly  directed  to  lower  State  court  where  record  remains. 

184  D.  8.  342-354,  46  L.  680,  SCHUEHMAN  v.  ARIZONA. 

AtIe.  territorial  statute  1887  Is  foundation  for  appointment 
of  loan  commissioners,  p.  353. 

Distinguished  In  Murphy  v.  Utter,  188  U.  8.  110.  46  L.  1078;  22 
Snp.  Ct  782,  holding  Arizona  legislature  not  autborlsed  to  repeal 
act  June  25,  1890,  by  provision  that  said  act  amoided  act  1SS7,  anb- 
Ject  to  future  terrltwial  legislation. 
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184  n.  8.  864-368,  46  L.  88S,  SKANEATKLES  WATER  CO.  v. 
8KANEATELBS. 

Ordinal;  grant  of  tranchlse  raiaei  no  implied  contract  tbat 
grantor  wUl  not  engage  In  encb  buslnesg,  p.  363. 

Approved  In  Joplln  t.  Light  Co.,  191  U.  S.  157,  24  Sup.  Ct  44, 
boldiag  grant  of  nonezcluelTe  electric-llgbt  plant  franchlBe  for 
twenty  yean  raises  no  Implied  contract  tbat  cit7  will  not  engage 
In  conunerclal  llgbtiag;  Helena  t.  Helena  Water- Works  Co.,  122 
Fed.  15,  boldliv  no  Implied  contract  that  city  wonld  not  bnlin 
water-wwks  arose  from  ordinance  granting  nse  of  streets  for 
twenty  years  witb  provision  against  exclusive  use. 
184  U.  S.  368-399,  46  L.  682,  DETROIT  T.  DETROIT  CITIZENS' 
ST.  BT.  CO. 

Under  Mlcb.  street  railway  act  of  1867,  |  20,  city  cannot  reduce 
rates  below  rate  fixed  in  compliance  wltb  act,  p.  38S<. 

Distinguished  In  Chicago  Dnlon  Traction  Co.  v.  Chicago,  I9Q 
IlL  6S6,  636,  65  N.  E.  4G6,  upholding  Chicago  Rev.  Codes,  tS  1723, 
172S,  limiting  rate  of  fare  on  street  rallwayB  to  five  cents. 

Wben  contract  as  to  rates  is  made,  city's  power  over  matter  Is 
suspended  during  life  of  contract,  p.  382. 

Approved  In  Hamilton,  etc..  Traction  Co.  v.  Hamilton,  etc..  Tran- 
sit Co.,  69  Oblo  St.  410.  69  N.  E.  993,  holding  city  cannot  grant 
to  second  street  railway  same  right  of  way  as  previously  grouted 
to  another  street  railway. 

Distinguished  in  KnoxvlUe  Water  Co.  v.  Knoxvllle.  189  U.  S. 
437,  23  Sup.  Ct  532,  47  L.  891,  holding  obligation  of  contract  with 
water  company  for  supply  of  water  at  certain  prices  la  not  im- 
paired by  muolclpal  ordinance  reducing  rates;  Blklns  v.  City  of 
Chicago,  119  Fed.  860,  holding  Federal  question  of  Impairment 
of  contract  not  raised  by  action  of  council  in  adopting  committee 
report  that  railway  should  be  dispossessed  unless  Iranchlae  re- 
newed. 
184  U.  8.  399-416,  46  L.  812,  WILSON  v.  STANDEFER, 

Witb  reference  to  remedy  there  is  ordinarily  no  obligation  arising, 
p.  410. 

Approved  in  Waggoner  v.  Flack,  188  U.  S.  603,  604,  603,  23  Sup. 
Ct  349,  47  L.  613,  holding  obligation  of  contract  with  purchaser 
of  public  lands  not  violated  by  Tex.  Laws  1897,  repealing  act 
denying  remedy  of  forfeiture  for  nonpayment  of  Interest 

Especial  respect  should  be  paid  to  decisions  of  8tate  courts  con- 
struing State  tax  statutes,  p.  412. 

Approved  In  Citizens'  Bank  v.  Parker,  192  U.  8.  66.  24  8ap.  Ct. 
186.  holding  contract  exemption  of  capital  stock  of  Citizens'  Bank 
secured  by  cbarter  1830  included  exemption  from  tax  for  carry- 
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Ing  on  bnslneas;  Theological  Seminary  v.  Illinois,  188  V.  B.  074. 
23  Sup.  Ct  388,  47  L.  640,  following  State  decision  that  charter 
exemption  of  property  belonging  or  appertaining  to  theological 
seminary  does  not  Include  raited  property  not  used  for  school 
purposes;  Waggoner  t.  Flack,  188  TJ.  S.  601,  23  bnp.  Ct  848,  47  L. 
612,  holding  obUgatiou  of  contract  with  purchaser  of  public  lands 
not  Tiolated  by  Tex.  Laws  1897,  repealing  act  denying  remedy 
of  forfeiture  for  nonpayment  of  Interest. 

.  RIO  GRANDE 

On  appeal  In  equity,  whole  case  Is  before  appellate  court,  p.  423. 

Approved  la  Hits  v.  Jenks.  186  U.  8.  17ft  46  L.  SG7,  22  Sup.  Ct 
604,  holdlag  where  court  recited  In  decree  allowance  of  appeal, 
such  allowance  removed  wlude  cause  to  appellate  court;  HoesbNg 
V.  Butter,  134  Fed.  967,  holding  dismissal  of  appeal  warranted  by 
reQneet  of  trial  Judge  for  return  of  record  In  patent  salt  because 
of  newly  discovered  evidence. 
184  U.  8.  ^5-432,  46  L.  623,  BOOTH  v.  ILLINOIS. 

Courts  will  not  Interfere  unless  statute  Is  clear  Infringement  of 
constitutional  rights,  p.  420. 

Approved  In  Otis  v.  Parker,  187  TJ.  S.  807.  609,  610,  23  Sup.  Ct 
170,  171,  47  L.  327,  328,  upholding  Cal.  Const,  art  4,  |  26,  avoid- 
ing all  contracts  for  sale  of  shares  of  corporate  stock  on  margin. 
See  notes.  92  Am.  St  Rep.  66,  67.  68. 

111.  Crim.  Code,  |  130,  prohibiting  options  to  buy  grain  In  future 
la  coDBtitutloual,  p.  431. 

Approved  In  People  v,   Lochner,  177  N.  T,  149,  69  N.  EL  374, 
upliuldJiig  Laws  1897,  p.  486,  limiting  hours  of  bakery  employees 
to  sixty  per  week  and  ten  per  day. 
184  U.   S.  432-Ml,  46  L.  627,  GOODRICH  v.  DBTROIT. 

Legislature  may  create  new  taxing  district*  without  noUce 
to  residents  therein,  p.  439. 

Approved  In  Schaefer  v.  Werling,  188  D.  S.  D18,  23  Sup.  Ct  460. 
47  L.  672,  upholding  "  Barrett  Law  "  of  Indiana  1899,  for  assessing 
cost    of    improvements    against    abutting    property    according    to 
frontage. 
184  U.  8.  441-450,  46  L  632,  DNITBD  STATES  v.  MARTINEZ. 

Unexplained  delay  of  seven  years  amounts  to  waiver  of  claim 
for  pecuniary  Judgment,  p.  449. 

Approved  In  Sena  v.  United  States,  189  U.  S.  241,  23  Snp.  Ct  BM. 
47  L.  T91,  holding  Court  of  Private  Land  Claims  cannot  confirm 
SpaulGb  land  grant  where  grantee's  descendants  abandoned  pos- 
session nine  years  before  Mexican  treaty,  never  regaining  same. 
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184  V.  S.  450-498,  46  L.  636,  O'BBIBN  y.  WHBBLOCK. 

111.  act  1871,  proTidlng  tor  special  aaseesineDts  for  dralDS,  la 
Invalid,  p.  4S7. 

Approved  In  dtsaentlng  opinion  In  Deposit  Bank  t.  Frankfort, 
lai  U.  S.  S23,  24  Sap.  Gt  163.  majority  lioldin?  Federal  decree 
based  on  effect  of  State  Judgment  enjoining  like  taxes  Is  con- 
clusive while  It  remains  In  force. 
184  n.  8.  497-524,  46  L.  657.  TULLOCK  v.  MULVANB. 

Federal  qnestlon  held  soffldentlf  raised  below  by  pleadings  and 
expressly  passed  on  by  coart.  p.  503. 

Approved  In  German  Sav.  Soc,  v.  Dormltier,  192  U.  S.  12T,  24 
Sop.  Ct  221,  holding  Federal  qnestlon  raised  below  where  court 
m  oplnlan  dealt  expressly  with  constltntlonal  rights  of  plaintiff 
in  error. 

Suit  on  Federal  Injuiictlon  bond  necessarily  involves  decision 
of  Federal  question,  p.  D05. 

Approved  In  Fidelity  Co.  v.  Buckl  Co.,  189  U.  S.  137,  23  Sup.  Ct. 
&63,  47  L.  749,  holding  where  attorney's  fees  are  recoverable  In 
State  court  on  attachment  bond  covering  expenses  In  dissolving 
attachment,  removal  to  Federal  court  does  not  defeat;  Missouri. 
K.  &,  T.  H.  B.  Co.  V.  Elliott,  184  D.  S.  534,  639,  48  L.  677,  678, 
22  Sup.  Ct  44S,  450,  holding  rule  In  Federal  courts  governs  as  to 
allowance  of  attorney's  fees  on  Federal  injunction  bond  although 
action  thereon  Is  In  State  court;  Files  v.  Davis.  118  Fed.  468,  469, 
470,  holding  action  on  attachment  bond  executed  in  Federal  court 
Involves  Federal  question. 

In  equity  cases  where  no  Injunction  bond  required,  only  taxable 
costs  are  allowed,  p.  512. 

Approved  In  In  re  WUllftms,  120  Fed.  36,  37,  holding  counsel 
fees  not  allowed  where  there  was  no  seizure  of  bankrupt's  prop- 
ertj-  and  no  bond  ordered  given. 

Distinguished  in  Wisconsin,  etc..  Bank  v.  Dumer,  114  Wis.  374, 
00  K.  W.  436,  holding  under  Wisconsin  statute  cotiDsel  fees  for 
legal  services  In  procuring  dismissal  of  Injunction  are  properly 
allowed  as  damages. 

184  V.  S.  524-^530,  48  L.  670,  MONHOB  v.  UNITED  STATES. 

Eev.  StaL,  {  3744,  contemplates  final  written  Instrument  executed 
and  signed  by  parties,  p.  527. 

Approved  In  St.  Louis,  etc.,  Co.  v.  United  States,  191  U.  8.  163, 
24  Sup.  Ct.  48,  holding  contractor  not  entitled  to  recover  on 
qnantum  valebat  for  hay  furnished  government  under  contract 
rold  for  lack  of  writing. 
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184  U.  8.  630-R40.  46  L.  673,  MISSOURI,  KANSAS,  ETC.,  RT.  CO. 
V.  ELLIOTT. 

Supreme  Court  m&j  review  state  decision  Involving  and  decldlog 
Fedwal  qaestion,  thoi^ti  arlBlng  on  amblenons  averments,  p.  534. 

Approved  In  Pennsylvania  R.  R.  Go.  v.  Hngbes.  ISl  U.  S.  4ST. 
24  Sup.  Ct  135,  boldlng  adverse  decision  to  party  clalmlDg  tliat 
State  decision  contravened  act  to  r^cnlate  commerce  entitles  So- 
preme  Court  to  revlevr;  Manley  v.  Park,  187  U.'  S.  550,  23  Sup. 
Ct  210,  47  K  29S,  holding  adverse  nillng  upon  motions  claiming 
benefit  of  Constltntlon  of  tbe  United  States  latsea  Federal  qnee- 
tlons. 

Dlatlngnlslied  In  Larton  v.  Mtssoorl,  187  U.  S.  360,  23  Sup.  Ct 
188,  47  L.  216,  holding  Supreme  Court  cannot  review  decision  of 
State  court  which  refused  to  pass  upon  Federal  question. 

In  Federal  conrt«  attomej'a  fees  are  not  recoverable  on  Injunc- 
tion bond,  p.  639. 

Approved  In  Fidelity  Co.  v.  Bncki  Co..  180  U.  S.  188.  23  Sup.  CL 
683,  47  L.  749,  holding  where  local  law  allows  attorney's  fees  for 
dissolving  attachment  removal  of  suit  does  not  defeat  right;  Files 
V.  Davie,  lis  Fed.  46S,  holding  action  on  attachment  bond  executed 
In  suit  pending  in  Federal  court  Involves  Federal  question. 
184  U.  8.  640-571,  46  L.  67IJ.  CONNOLLI  v.  DNION  SETWER-PIPB 
CO. 

Illegality  of  combination  In  restraint  of  trade  did  not  preveut 
recovery  of  purchase  price  of  goods  sold,  p.  543. 

Approved  In  National  Bank,  etc..  Loan  Co.  v.  Petrle,  189  D.  S. 
425,  23  Sup.  Ct  513,  47  L.  880,  holding  right  to  recover  money  paid 
to  naUonal  bank  for  unauthorized  bonds  on  rescission  of  contract 
for  fraud  is  not  loss  because  contract  was  Illegal;  Metcalf  v. 
American  School  Furniture  Co.,  122  Fed.  121,  122,  126,  holding 
corporation  or  stockholder  cannot  rescind  ultra  vires  contract  for 
sale  of  property  after  same  Is  executed;  Gilbert  v.  American  Surely 
Co.,  121  Fed.  503,  holding  seller  of  personal  property  after  execution 
of  contract  and  delivery  of  goods  which  were  turned  back  to  bim 
88  vendee's  agent  cannot  hold  same  because  contract  restrained 
trade;  State  v.  Hammond  Packing  Co.,  110  La.  187,  34  So.  371, 
upholding  Acts  1898,  p.  192,  levying  license  taxes  upon  certain  cor- 
porations operating  within  State  but  domiciled  elsewhere. 

No  Impediment  should  be  Imposed  on  pursuits  of  one  except  as 
upon  all  under  same  circumstances,  p.  659. 

Approved  In  Umlon  Co.  Nat.  Bank  v.  Ozan  Lumber  Co.,  127  Fed. 
211,  holding  invalid  Ark.  act  1891  requiring  negotiable  tnstrumeniB 
given  for  patent  things  or  rights  except  by  dealers  therein  to 
follow  printed  form  disclosing  consideration;  August  Busch,  etc., 
Co.  V.  Webb,  122  Fed,  668,  holding  unconstitutitmal  Rev.  Stat  Tex. 
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1S95,  art.  S386,  providing  that  ph^Blclans  who  do  no:  practice 
medicine  as  calling  cannot  prescribe  liquors  aa  medicine;  State  v. 
Mltcliell,  ST  Me.  73,  76,  K  AU.  889.  94  Am.  St  Rep.  484,  488, 
holding  un constitutional  Laws  1S91,  requiring  llceuBe  tax  of  ped- 
dlers  who  do  not  pay  taxes  on  stock  In  trade  to  value  of  {25; 
Matter  of  Pell,  171  N.  I.  5T,  63  N.  E.  792,  89  Am.  St  Bep.  797,  hold- 
ing onconstltntlonal  Laws  1899,  amending  Laws  1896.  providing 
tax  on  reversions  and  remainders  which  vested  prior  to  1883,  upon 
their  coming  Into  enjoyment 

Legislature  may  If  It  chooBea  exempt  from  taxation  certain  classes 
of  property  altogether,  p.  562, 

Approved  ht  Mlssotiri  v.  Dockery,  191  U.  S.  170,  24  Sup.  Ct  54, 
holding  taxpayer  admitting  correctnesa  of  hie  tax  cannot  bave  writ 
of  error  to  Supreme  Court  because  of  exemption  of  corporation. 

State  cannot  under  police  power  make  arbitrary  ciasBlflcation  in 
domain  of  commerce,  p.  563. 

Approved  in  Bepubllc  Iron  &  Steel  Co.  v.  State,  160  Ind.  386,  66 
N.  E.  1007,  holding  Invalid  weekly  vage  law  of  1899  requirlui; 
weekly  payment  of  wages  on  penalty  of  salt  in  name  of  State  after 
Donpayment  in  tea  days;  Parks  v.  State,  159  Ind.  224,  S4  N.  E.  8GT, 
upholding  Rev.  Stat  1901,  tf  T31S-7323e,  making  It  unlawful  to 
practice  medicine  without  a  license;  Ballard  v.  Oil  Co.,  81  Miss. 
681,  95  Am.  SL  Rep.  498,  34  So.  557,  holding  unconstitutional  Laws 
1898,  p.  8oi  giving  employees  of  corporations  same  rights  for  In- 
juries from  negligence  of  fellow  servants  as  enjoyed  by  strangers; 
dissenting  opinion  In  State  v.  Smiley,  05  Kan.  25,  69  Fac.  214,  215, 
majority  upholding  antl^trust  act  1897  prohibiting  making  of  antl- 
competitive  trade  agreements  as  to  products  bought  on  general 
market 

111.  trust  act  of  1893  Is  repugnant  to  Constitution  of  United  States, 
p.  564. 

Approved  In  Union  Co.  Nat  Bank  v.  Oxan  Lumber  Co.,  127  Fed. 
210,  holding  unconstitutional  Ark.  act  1S91  requiring  negotiable 
Instruments  In  payment  of  patent  things  or  rights,  except  by 
dealers  therein,  to  follow  printed  form  disclosing  consideration; 
Greenwich  Ins.  Co.  v.  Carroll,  125  Fed.  129.  holding  Invalid  Iowa 
Code,  i  1754,  prohibiting  Are  Insurance  companies  from  forming 
agreement  aa  to  compensation  to  be  paid  agents;  Brown  v.  Jbcouh 
Pharmacy  Co.,  115  Ga.  453.  90  Am.  St  Rep.  150,  41  S.  E.  663,  hold- 
ing unconstitutional  anti-trust  act  1696  exempting  ttierefrora  agri- 
cultural products  or  live  stock  while  In  hands  of  producer  or  raiser; 
Mathews  v.  People,  202  111.  403,  404,  405,  409,  67  N.  E.  33,  34,  'Jo. 
holding  DnconstitQtIonal  Lan-s  1899,  p.  268,  creating  free  employ- 
ment agendes  providing  that  no  list  shall  be  furnished  employer 
whose  men  are  on  strike;  People  v.  BuUer  Street  Foundry,  201  111. 
256,  257,  66  N.  E.  355,  holding  IIL  anti-trust  act  1893,  being  en- 
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tlrely  unconBtltutlonal,  could  not  bave  repealed  act  1891;  People  t. 
Orange  County  Road  Cona.  Co.,  175  N.  Y,  89.  67  N.  B.  130,  tioldlng 
•inconstltutlonal  Penal  Code,  |  SSib,  problbtting  pereon  or  cor- 
poration contracting  with  State  or  munlclpalltr  from  requiring 
over  eight  bours'  work  per  day;  Atlanta  t.  Cbattaoooga  FouDdry, 
etc,  127  Ped.  28,  holding  Individual  may  maintain  action  again^ 
member  of  Illegal  combination  for  damage  resulting  from  hlgber 
prices  for  article  controlled;  Brandon  et  al.  t.  Miller  et  aL,  118  Fed. 
3G2,  upholding  Georgia  statute  sustained  by  State  court  permitting 
loan  asaodatloQ  to  charge  borrowers  voluntarily  contracting  there- 
with a  uBurlouH  rate  of  interest;  Harrison  v.  GluBOSe  Sugar  ReflDing 
Co.,  116  Fed.  308,  sustaining  contract  whereby  employee  agtees 
Dot  to  engage  in  manufacturing  glucose  within  1,500  miles  of  em' 
ployer's  principal  establishment  In  Chicago;  State  t.  Smiley,  RS 
Kan.  244.  69  Pac.  201.  upholding  anti-trust  act  1897.  prohibiting 
making  of  anti-competitlTe  trade  agreements  as  to  products  and 
merchandise  brought  on  general  market;  Standard  Oil  Co.  v. 
Spartanburg,  66  S.  C.  43,  44  E.  E.  370,  holding  unconatltntlonal 
ordinance  requiring  dealers  In  oils  to  pay  annual  license  excepting 
dealers  hauling  oils  on  which  the  license  had  been  paid;  dissenting 
opinion  In  People  v.  Lochner,  177  N.  Y.  181,  69  N.  E.  3S7,  majority 
upholding  Laws  1897.  p.  485,  limiting  employment  In  bakery  or 
confectionery  to  sixty  hours  per  week  and  ten  hours  per  day.  See 
note,  92  Am.  St.  Rep.  68. 

Distinguished  In  Billings  t.  Illinois,  188  TJ.  S.  102, 23  Sup.  Ct  274, 47 
L.  40;i,  upholding  111.  inheritance  tax  law  taxing  certain  life  estates- 
when  remainder  Is  to  lineal  but  not  when  remainder  is  to  collateral 
heirs  of  decedent;  Otis  t.  Parker,  187  U.  S.  610.  23  Sup.  Ct.  170, 
47  L.  32S.  upholding  Cal.  Const.,  art  4.  f  26,  avoiding  all  contracta 
for  sales  of  shares  of  corporate  stocks  on  margin;  State  v.  Comm-eH 
Co..  95  Tex.  611,  69  8.  W.  61,  upholding  that  portion  of  Invalid  anti- 
trust act  1895,  which  authorizes  State  to  forfeit  corporation  charter^ 
for  carrying  out  restraints  on  trade,  prohibited  by  Invalid  portlona. 

Statute  regarded  as  entirety  is  rendered  void  by  unconstitution- 
ality of  part,  p.  565. 

Approved  In  Union  Co.  Nat  Bank  v.  Gzan  Lumber  Co.,  127  Fed. 
212.  holding  Ark.  act  1891.  regulating  negotiable  Instruments  la 
payment  for  patent  rights  or  things  being  Invalid  In  part,  Is  Invalid 
In  toto;  Keliyvilie  Coal  Co.  v.  Harrier,  207  111.  829,  69  N.  B.  928, 
holding  Invalid  act  May  28.  1891,  prohibiting  employers  from  dedact- 
lug  from  wages  except  for  lawful  money  except  In  case  of  farm 
laborers  or  servants. 
].S4  D.  S.  572-577.  46  L.  094.  UNITED  STATES  T.  CAMOU. 

Coui-t  of  Private  Land  Claims  may  prescribe  true  boundaries  of 
valid  gr.int,  p.  574. 

Approved  In  United  States  v.  Green,  185  D.  S.  267.  46  L.  901.  22 


1205  Kotefl  on  U.  S.  Beports  184  U.  8.678-624 

Sup.  Ct  644,  holding  Court  of  Frlvste  Land  Clatmi  mmj  couBrm 
gnat  to  extrat  of  four  altlos  where  evidence  enabled  court  to  de> 
termlue  true  boundai'les  of  tract  as  limited. 

184  U.  S.  678-092,  46  L.  697,  EtDMAN  t.  MAJtTINBZ. 

AH  clTlUzed  uatlouB  recognize  law  of  domicile  as  sovemlus  truu- 
miaalon  and  Inheritance  of  peraonaltr,  p.  592. 

Approved  In  Blackatone  t.  MlUer.  188  U.  S.  204.  28  Sup.  Ot  278, 
47  L.  444,  upholding,  under  N.  Y.  Inheritance  tax  law,  tax  Im- 
poeed  on  transfer  under  will  of  nonresident  of  debts  due  decedent 
from  residents  of  State. 

184  U.  S.  59»-6B8,  40  L.  705,  MOOEB  T.  BUCKGABEa 

An  InherltSQCe  tax  Is  not  upon  the  property  but  upon  Its  derotu- 
tlon  or  transmission,  p.  096. 

Approved  In  People,  etc.  v.  Knight.  174  N.  T.  482,  67  N.  E.  68, 
upholding,  francblse  tax   based  upon  amount  of  capital  stock  ot 
domestic  corporation  all  of  whose  stock  Is  Invested  In  nontaiable 
patents. 
184  U.  a.  598-608,  46  L.  707.  BDSCH  v.  JONES. 

Equitable  Jurisdiction  Is  determined  by  tacts  at  tlmo  ot  hearing, 
p.  599. 

Approved  tn  Raymoud  Syndicate  v.  Brown,  124  Fed.  83,  holding 
bill  alleging  purchase  of  merchandise  for  lump  sum  which  was  paid 
and  delivery  of  two-thirds,  rest  being  concealed  to  prevent  replevin, 
states  cause  of  action;  W.  S.  Mltis  Co.  v.  Detroit  Steel,  etc.,  Spring 
Co.,  122  Fed.  866,  holding  court  of  equity  has  Jurisdiction  of  bill  for 
temporary  and  flnal  injunction  Bled  so  that  patent  had  one  month 
to  run  after  time  for  defendant  to  answer. 

184  O.  S.  608-624,  46  L.  713,  PATTON  v.  BRADY,  EXECUTRIX. 

Tort  action  may  survive  against  defendant's  representatives  only 
where  bis  estate  was  Increased,  p.  614. 

Approved  In  Bank  of  Iron  Gate  v.  Brady,  184  U.  6.  667,  46  L.  740, 
22  Sup.  Ct  530,  holding  action  for  unlawful  tax  on  bank  notes 
brougbt  In  tort  to  give  Jurisdictional  amount  where  defendant's 
estate  was  not  increased  does  not  survive. 

If  money  la  paid  under  protest  under  wrongful  assessment  It  [nay 
be  recovered  in  asBumpelt  p.  814. 

DlBtlngulBhed  In  Pacific  Whaling  Co.  v.  United  States.  187  D.  S. 
453,  23  Sup.  Ct.  156,  47  L.  256,  holding  proceeding  to  obtain  from 
District  Court  license  for  coaatwlse  vessels  plying  Alaskan  waters 
*a  not  suit  m  which  final  appealable  Judgment  Is  rendered. 
Vol.  in  — 80 
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Tax  on  tobacco  levied  bj  war  revenue  act  ol  1308  la  an  excise, 
p.  eis. 

Approved  In  Spreckels  Sngar  Ref.  Co.  v.  UcClaln,  192  V.  8.  41% 
24  Sup.  Ot  381,  boldlng  special  exercise  tax  Imposed  on  sugar  re- 
fining b7  war  revenue  act  1898  Is  an  excise  not  a  direct  tax;  Tbomat 
V.  United  States.  192  D.  S.  371,  24  Sup.  Ct  306,  holding  stamp  tax 
on  memorandum  of  sale  of  stock  certificate  under  June  13,  1898,  Is 
not  a  direct  tax. 

184  D.  S.  624-638,  46  L.  721,  RBLOJ  CATTLE  CO.  v.  UNITED 
STATES. 

Four  sltioe  was  legal  quantity  of  land  granted  under  Mexican 
grant,  p.  637. 

Approved  In  United  States  v.  Green,  183  U.  S.  267,  46  L.  004,  23 
Sup.  Ct  644.  holding  Court  of  Private  Land  Claims  may  confirm 
grant  to  lawful  amount  wtiere  evidence  enables  court  to  fix  true 
boundaries  of  tract  as  limited. 

Where  grant  Is  laid  out  on  Mexican  aide  no  claim  exists  against 
United  States,  p.  62a 

Approved  In  AInsa  r.  United  States,  181  U.  S.  646.  653,  46  L.  730. 
22  Sup.  Ct  610,  holding  where  lawful  area  of  Mexican  grant  was 
situated  In  Mexico  there  Is  no  claim  therefor  existing  against  the 
United  States. 

Claim  for  ovaplne  under  Mexican  grant  Is  Imperfect  only,  p.  U31>. 

Approved  In  Arlvaca  Land  &  Cattle  Co.  v.  United  States.  184 
U.  S.  653,  46  L.  733,  22  Sup.  Ct  626,  holding  owner  of  cabida  legal 
under  Mexican  land  grant  has  no  vested  property  Interest  lu 
demaalas,  but  a  preference  In  acquiring  it 

184  U.  S.  030-649,  46  L.  727,  AINSA  v.  UNITED  STATES. 

This  government  treats  grant  as  limited  by  area  purchased  and 
paid  for,  p.  640. 

Approved  Ui  United  States  v.  Green,  185  U.  S.  260,  48  L.  905.  22 
Sup.  Ct  645,  holding  no  confirmation  of  overplus  of  Mexican  grant 
beyond  four  sitlos  can  be  bad  In  Court  of  Private  Land  Claims. 

184  D.  S.  640'«53.  46  L.  731,  ARIVACA  LAND  &  CATTLE  CO.  V. 
UNITED  STATES. 

Otant  cannot  be  confirmed  where  record  contains  no  survey, 
p.  652. 

Approved  In  Sena  v.  United  States,  189  U.  S.  238,  23  Sup.  Ct  507. 
47  L.  790,  holding  grant  too  indefinite  to  be  located  and  never  fixed 
by  any  survey  Is  void  as  againat  the  United  States. 

184  U.  S.  653-675.     Not  dted. 
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184  IT.  8.  676-^4,  46  L.  754,  HOWARD  t.  VNITSD  BTATEB. 

Clerk  recelTlng  moae^  paid  Into  conrt  la  liable  tl)eref<»  oa 
official'  bond,  p.  687. 

See  91  Am.  St  Rep.  667,  note. 
184  U.  S.  6BS,  46  L.  763,  TOWN  OF  WESTON  v.  TIERNBT. 

Jurisdiction  on  appeal  from  Circuit  Court,  p.  69K. 

Approved   In  Town  of   Weston  t.  Tteraey,  191   U.   8.  660,  24 
Bnp.  Ct  84S,  reafflrmli^  rnle. 
184  U.  8.  696,  46  L.  763,  BOGT  t.  DOUGHEBTT. 

Appeal  dismissed  for  want  of  JnrlsdlctloD,  p.  696. 

Cited  in  Cook  v.  Tennessee,  187  n.  S.  839,  23  Sup.  Ct  847,  47  li. 
S44,  and  Slegel  t.  Swarts.  187  D.  8.  638,  23  Sup.  Ct  848.  47  I^  344, 
botb  reafllrmlns  rule. 
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A  de  lacto  corporatloD  recelvlDg  full  conalderatlon  for  Its  bonds  Is 
estopped  to  deny  legality  of  Its  Incorporatton,  p.  8. 

Approved  In  Board  of  Comrs.  v.  TravelerB'  Ins.  Co.,  128  Fed.  ffiS, 
bolding  county  poeaesslng  authority  to  Issue  bonds  Is  estopped  by 
recitals  of  conformity  with  statute  to  deny  validity  of  such  bonds; 
W.  L.  WellB  Co.  V.  Avon  Mills,  118  Fed.  193,  bolding  purcbaser  of  ■ 
ffoode  from  Mississippi  corporation  caimot  object  to  suit  therefor 
In  Federal  courts  on  ground  that  corporation  failed  to  pay  In 
required  amount  of  capital  stock. 

Distinguished  In  Gastonla  Cotton  Mfg.  Co.  v.  Wells  Co.,  128  Fed. 
373,  holding  corporation  whicb  never  paid  in  as  required  by  cbarter 
for  commencing  business  never  acquired  legal  existence  eoabllns 
It  to  sue  [n  Federal  courts. 

Cal.  Irrigation  act  of  188T,  known  as  Wrlgbt  act.  Is  valid,  p.  18. 

Approved  in  People  v.  Browns  Valley  Irr.  DlsL,  119  Fed.  538, 
holding  allegation  that  "  Wrlgbt  Act "  of  California  was  void,  such 
act  haying  been  upheld  by  Federal  Supreme  Court,  raises  no  Fed- 
eral question. 

185  U.  S.  27-38,  46  L.  783,  STOCKARD  v.  MORGAN. 

Tax  applied  to  Individual  within  the  State  selling  goods  ol  non- 
resident Is  on  Interstate  commerce,  p.  37. 

Approved  In  Norfolk,  etc.,  Ry.  Co.  v.  Sims,  191  U.  S.  450,  24  Sup. 
Ct.  154.  holding  unconstitutional  N.  C.  Laws  1901,  p.  US,  impos- 
ing license  upon  those  selling  sewing  machines,  as  applied  to 
machines  shipped  In  by  nonresidents  C.  O.  D.;  Atlantic  &  PacIBc 
Tel.  Co.  V.  Pbiladelpbia,  190  D.  S.  162,  23  Sup.  Gt  818,  47  L.  &99, 
liolding  power  of  Congress  to  regulate  commerce  with  CorelKn 
countries  and  between  the  States  Is  exclusive;  Caldwell  v.  North 
Carolina,  18T  U.  S.  G2»,  23  Sup.  Ot.  232,  47  K  340,  bolding  Invalid 
ordinance  under  which  tax  may  be  required  from  agent  of  non- 
resident portrait  company  for  delivering  portraits  received  in  balk. 
See  'M  Am.  St.  Rep.  8i>l,  note. 

Distinguished  In  Stone  v.  SUte,  117  Ga.  296,  43  S.  E.  742,  holding 
sectlou  UOO,  Penal  Code  1S95,  prohibiting  peddlers  selling  without 
license,  does  not  apply  to  those  engaged  In  iuterstate  commerce. 
I120H1 
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1^>G8  Notes  on  U.  S.  Reports.  1S5  D.  S.  38-01 

165  V.  S.  8S-47,  46  L.  795.  SWEBINGBN  v.  ST.  LOUIS. 

Case  depmdlng  on  llmtts  of  Federal  patent  does  not  Involre 
validity  thereof,  p.  44. 

Approved  In  Joy  v.  St  Lonis,  122  Fed.  52S.  holding  no  Federal 
question  larolved  In  suit  to  recover  land  claimed  under  SpanlBti 
grant  protected  bj  Lonlslana  parcbaae  treaty,  question  being 
whether  land  was  withtn  the  grant. 

Claim  of  Federal  right  must  be  so  referred  to  In  pltindinga  to 
show  same  was  relied  on,  p.  46. 

Approved  in  Pardee  v.  Aldrldge,  189  U.  8.  431,  23  Sup.  Ct  S15.  47 
li.  886,  holding  question  of  full  faith  accorded  to  decision  of  Fedenii 
court  foreclosing  mortgage  gives  Federal  Jurisdiction;  Mutual  Life 
Ins.  Co.  V.  UcGrew,  UI8  U.  S.  309,  23  Sup.  Ct.  378,  47  L.  485,  hold- 
ing Federal  question,  claim  under  Hawaiian  treaty,  raised  in  State 
coort  on  rehearing  Is  raised  too  late. 

18S  U.  S.  47-54,  46  L.  800,  PEBNCH  GLENN  LIVE  STOCK  CO.  v, 
8PEINGEB. 
Where  there  never  was  a  lake  meander  lines  are  taken  as  bouud- 

Approfed  in  French  Glenn  Stock  Co.  v.  v.  Colweli,  ISS  U.  S.  S5, 
46  L.  801,  22  Snp.  Ct  666,  reaffirming  rule;  Schlosser  v.  HempbllL 
118  Iowa.  465,  BO  N.  W.  842.  holding  where  no  body  of  water  ei- 
Isted  to  be  meandered,  meander  line  is  actual  boundray;  Secarlty 
Land,  etc.,  Co.  v.  Burns,  87  Minn.  107,  108,  91  N.  W.  307,  308,  94 
Am.  St.  Rep.  693,  holding  meander  line  la  actual  boundary  of  frac- 
tional lots  where  they  appear  on  government  plat  to  abut  on  boily 
of  water  which  never  existed;  dissenting  opinion  In  Kean  v.  Cain- 
met  Canal  Co.,  190  n.  S.  491,  23  Sup.  Ct.  664,  47  L.  1149,  majority 
holding  Federal  patent  to  Indiana  of  "  wboie  of  fractional  sectione  " 
on  government  plat  conveyed  submerged  portions  of  such  sectlone. 

The  making  of  meander  line  has  no  certain  elgniacance,  p.  52. 

Approved  in  Kean  v.  Calumet  Canal  Co.,  100  V.  S.  459,  23  Sup. 
Ct  652,  47  L.  113T,  holding  Federal  patent  to  Indiana  of  "  whole  of 
fractional  sections  "  contained  In  government  plat  conveyed  sub- 
merged portions  of  such  sections. 

Claim  that  proper  construction  of  Federal  survey  and  patent 
gives  riparian  rights  Is  Federal  question,  p.  54. 

Approved  in  Joy  v.  City  of  St  Louis,  122  Fed.  627,  holding  eject- 
ment for  land  claimed  under  Spanish  grant  in  Louisiana  purchase 
depending  on    whether  land  lay    within  such   grant  Involves  no 
Federal  question. 
183  U.  S.  54-65.     Not  cited. 
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185  U.  S.  6&-108  Notes  on  U.  S.  Repoita.  121^ 

186  D.  S.  65-83,  46  L.  808.  VIGKSBURG   WATEB-WORKS  CO. 
T.  VICKSBDRG. 

An  iDtentloD  and  attempt  by  fiubeequent  leglBlntlou  to  deprive 
rlgbta  under  contract  Involres  Federal  question,  p.  82. 

Approved  In  Dnlnth  Brewloff,  etc..  Co.  v.  Superior,  123  Fed.  356. 
assuming  without  deciding  that  bill  in  equity  will  He  to  reatralD 
fflifoFcement  of  Invalid  municipal  ordinance;  American,  etc.,  Co.  r. 
Home  Water  Ca,  115  Fed.  177,  179,  holding  suit  to  enjoin  enforce- 
ment of  ordinances  as  attempts  to  annul  exclusive  grant  of  water 
privileges  InTOlves  Federal  question. 

A  most  valuable  feature  of  equity  is  to  prevent  threatened  In- 
Jury,  p.  82. 

Approved  In  Palatka  Water-Works  v.  Palatka,  127  Fed.  16*.  165. 
holding  equity  has  Jurisdiction  of  suit  against  city  alleging  ordi- 
nance reducing  rates  below  that  Sxed  by  prior  contract. 

Distinguished  In  Elklns  v.  City  of  Chicago,  119  Fed.  961,  holding 
adoption  by  council  of  committee  report  of  near  eiptratloii  of  rail- 
way franchise  recommending  steps  to  oust  company  vmless  fran- 
chise renewed  Impairs  no  contract. 
185  U.  S.  83-83.  «  L.  816,  RODGERS  v.  UNITED  STATES. 

In  case  of  general  and  special  acta  covering  same  subject  legis- 
lature presumably  Intended  no  conStct,  p.  89. 

Approved  In  Bi  parte  Beavea,  121  Fed.  862,  boldlng  act  JIarcb  3, 
1893,  making  fraudulent  enlistment  and  receipt  of  pay  thereunder 
cause  for  court-martial  does  not  defeat  right  of  nonassentlng  parent 
of  minor  to  avoid  enlistment 
185  U.  S.  93-108,  46  L.  820.  NEW  YORK  CITY  v.  PINK. 

Person  desiring  to  Insist  upon  certain  legal  rights  must  do  bo 
promptly,  p.  103. 

Approved  in  Kesaler  v.  Ensley  Co.,  123  Fed.  566,  holding  stock- 
holder's delay  of  four  years  before  taking  action  to  set  aside  con- 
veyances alleged  to  be  fraudulent  bars  rlgbt. 

Dlstlngulabed  In  Speer  v.  Erie  R.  R.,  64  N.  J.  Bq.  608,  54  AU. 
542,  holding  landowner's  right  to  railroad  crossing  not  lost  on 
cliange  of  grade  by  two  month's  delay  In  sning  where  during  such 
time  he  had  listened  to  company's  propositions. 

Equity  may  refuse  injunction  and  compel  submission  of  dam- 
ages to  Jury,  pp.  103,  108. 

Approved  in  Beojamln  v.  Brooklyn  Union  El.  R.  EL  Co.,  120  Fed. 
429,  holding  property-owner  though  barred  by  laches  from  enjoin- 
ing continuance  of  road  built  under  power  of  eminent  domain  baa 
right  to  damages  therefor;  St.  Paul,  M.  &  M.  Ry.  Co.  v.  Western 
Union  Tel.  Co.,  118  Fed.  61fi,  holding  court  of  equity  has  Jurisdic- 
tion on  expiration  of  term  of  telegraph  company's  lease  of  railroad 
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185  U.  S.  108-111,  46  L.  827,  PILHIOL  V.  MAURICE. 

Ejectment   against    Individual    Tor    land    claimed    to    be   vlthln 
Spauish  grant  Involves  no  Federal  queetloD,  p.  111. 

Approved  in  Joy  v.  City  of  St  Loals,  122  Fed.  S2S,  boldlQK  bqU  to 
recorer  lands  claimed  under  Spanlsb  grant  protected  by  treaty  de- 
pending entirely  on  qnestlon  whetber  land  waa  wltbln  sncb  grant 
Involves  no  Federal  qnestlon;  Filhlol  v.  Tomey,  119  Fed.  974.  hold- 
ing allegation  that  defendant  Is  In  poBsesslon  by  direction  of  United 
States  cannot  confer  Federal  lurlsdlctlon  by  showing  contest  In- 
volving Federal  law. 
18S  U.  S.  112-114.    Not  cited. 


Laws  of  another  State  are  matten  of  fact  which  most  be  proved, 
p.  121. 

Approved  In  Eastern  Btdg.  &  L.  Assn.  v.  Williamson,  189  U.  B. 
12S,  23  Sup.  CL  529,  47  L.  739.  holding  courts  of  one  State  do  not 
take  Judicial  ootlce  of  laws  of  another  State;  Field  v.  EfiBtera  B. 
&  L.  Assn.,  117  Iowa,  203.  90  N.  W.  723,  holding  general  statements 
that  court  erred  in  falling  to  determine  rights  of  corporation  under 
lews  of  another  State  present  nothing  reviewable  on  appeal. 
185  U.  S.  122-125.  Not  cited. 
183  U.  S.  lK-147,  46  L.  838,   KANSAS   v.  COLORADO. 

Where  questions  arising  on  record  are  Intricate  court  will  Dot 
proceed  until  all  facta  presented,  p.  147. 

Approved  In  Cbesapeabe  &  Potomac  Tel.  Co.  v.  Ifannlng,  186 
U.  S.  231,  46  L.  1149,  22  Sup.  Ct.  886,  holding  trial  court  may  pro- 
vide for  further  evidence  as  to  reasonableness  of  rates  charged 
by  telephone  company.  If  such  be  needed. 

Distinguished  In  Raymond  Syndicate  v.  Brown,  124  Fed.  S3,  hold- 
ing facts  Intervening  will  not  defeat  equitable  Jurisdiction  of  bill 
alleging  purchase  of  merchandise  for  lump  sum  paid  and  nonde- 
livery and  concealment  of  portion  of  goods. 
185  U.  S.  148-154,  46  L.  817,  BRIB  RAILEOAD  CO.  V.  PURDT. 

State  court's  refusal  to  decide  Federal  question  not  presented 
below  Is  non reviewable,  p.  154. 

Approved  in  Hughes  v.  Kepley.  191  U.  S.  057,  24  Snp.  Ct  842; 
Bnok  of  Commerce  v.  WUtBle,  189  U.  B.  506,  23  Sup.  Ct  851,  47 
L.  921;  Illinois  V.  Bemls.  189  U.  S.  B06,  23  Sup.  Ct  851,  47  L.  821; 
Carnahan  v.  Connolly,  187  U.  S.  636,  47  L.  343.  23  Sup.  Ct.  843.  all  at- 
Ormlng  rule;  Mutual  Life  Ins.  Co.  v.  McGrew,  188  U.  S.  308,  23  Sup^ 
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Ct  378,  47  L.  484,  holding  State  decision  cannot  be  rerlewed  for  fail- 
ure to  accord  full  f&ltli  to  Hawaiian  Judgment  where  contention  not 
presented  to  highest  State  court:  La^ton  v.  MlBsoori,  187  TJ.  8.  361. 
23  Sup.  Ct.  139,  47  L.  218,  holding  State  decision  upholding  State 
statute  claimed  to  violate  Federal  Constitution  Is  not  rerlewahle 
where  Btate  court  refused  to  decide  Federal  question  because  not 
raised  below;  Paul  t.  Etetaware,  etc.,  R.  R.  Co.,  176  N.  T.  478  QT 
N.  E.  1087,  holding  appellant  cannot  raise  Qnestlon  of  Illegality  of 
contract  as  In  restraint  of  trade  where  sacb  qaestlon  was  not  raised 
helow. 

IS5  U.  S.  155-171,  46  L.  851,  HITZ  r.  JBNKS. 
Sale  without  leave  of  court  by  trustee  la  troat  deed  confen  do 

TltlO.   p.    171. 

Approved  In  Knott  v.  Evening  Foat  Co.,  124  Fed.  362,  holding 
Federal  coart  will  not  surrender  corporation  property  to  receiver 
of  State  court  appointed    after  Federal  court  took  action,  althongb 
State  action  for  Inspection  of  books  was  first  begun. 
183  U.  8.  172-181.  46  L.  857.  TALBOT  v.  SIODX  CITY  NAT.  BANK. 

It  Is  Interest  charged  and  not  Interest  as  to  which  focfeltore  might 
be  enforced  that  Rev.  StaL,  f  S1&8,  regards  as  illegal,  p.  181. 

Approved  In  Petteraon   v.  Bury,  126  Fed.  906,  holding,   under 
Alaska  Code  1900,  H  255-269.  raising  rate  of  interest  to  12  per  cent, 
defense  of  usury  not  available  against  note  bearing  12  per  cent  exe- 
cuteil  prior  thereto  but  sued  on  In  1903. 
180  U.  S.  182-188.    Not  cited. 
185  U.  S.  189-202,   46  L.  866,   UNITED  STATES  v.  PBNDBLL. 

Unless  eri'or  clearly  appears  decision  of  Court  of  Private  I^nd 
Claims  as  to  sufficiency  of  possession  will  be  adopted,  p.  197. 

Approved  In  Sena  v.  United  States,  189  C.  8.  239,  23  Sup.  Ct 
5'JS.  47  L.  791.  adopting  finding  of  Court  of  Private  Land  Claims 
that  the  evideace  of  settlement  and  occupation  of  tract  claimed 
Its  granted  Is  "  so  vague  as  to  be  almost  wholly  wauting." 
1.S5  U.  S.  203-212.  46  L.  872.  ST.  LOUIS  CONS.  COAL  CO.  v. 
ILLINOIS. 

111.  act  1S97  for  Inspection  of  mines  employing  over  five  men 
is  valid,  p,  208. 

Approved  In  Hand  v.  Stapleton,  135  Ala.  166,  33  So.  692,  upholding. 
iiiiJcr  .Alabama  Conatltutlon  (act  February  6,  1901),  providing  for 
renioi'al  of  county  seat,  the  act  not  to  take  effect  until  It  was  as- 
i:ej't:Lined  that  tax  rate  would  not  be  increased;  People  v.  Butler. 
Stii'et  Foundry.  201  111.  251!,  G6  N.  E.  350.  holding  act  1893  not  un- 
I'uiistltutionnl  for  exempting-  from  Its  operation  building,  loan  anil 
liome-stead  assuciatlous;  People  v.  Lochner,  177  N.  T.  149,  09  N.  E. 
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3T4,  upboidlng  Laws  1897,  p.  485,  limiting  hoan  of  employuent  la 

bakeries  to  ilxty  per  week  and  ten  per  day. 

185  U.  S.  21S-223,  46  L,  878,  UNITED  STATES  v.  LEE  TEN  TAI. 

Section  12  of  act  1882  vaa  not  repealed  bj  Gblneee  treaty  of 
1884,  p.  222. 

Approved  In  Cbtn  Bak  Kan  v.  Dnlted  States,  186  D.  S.  lOS,  199. 
40  L.  1125,  22  Sup.  Ct  893.  80*,  holding  Chinese  treaty  of  IS&l  did 
not  operate  as  repeal  of  treaty  of  1882;  Lee  Lung  t.  Patteraon,  186 
U.  S.  176,  46  L.  1111,  22  Snp.  Ct  798,  holding  Chinese  treaty  of  1894 
did  not  abrogate  proTlslons  of  treaty  of  1888,  relatlre  to  evidence 
required  for  admission  of  exempted  Chlaese;  In  re  Ong  Lung.  125 
Fed.  814,  holding  Chinese  treaty  of  1894  did  not  repeal  provision  of 
exclaslon  act  of  1892,  disallowing  ball  on  application  for  writ  of 
habeas  corpus  by  Chinese. 

185  U.  S.  223-236,  46  L.  884,  UNITED  STATES  v.  BORCHERLlNG. 

United  States  in  Its  sovereign  capacity  has  no  particular  place  of 
domicile,  p.  233. 

Approved  In  United  States  v.  Tyndale,  116  Fed.  825,  holding 
assets  found  on  body  floating  on  high  seas  may  be  administered  on 
in  any  county  In  district. 

185  U.  S.  236^254,  46  L.  890,  UNITED  STATES  v.  FINNELL. 

ConstmctioD  of  statute  by  departnit^nt  charged  with  execution  is 
followed  unless  clearly  erroneous,  p.  244. 

Approved  In  United  Slates  v.  Somervell,  182  U.  S.  001,  24  Sup. 
Ct.  S50,  reaffirming  rule;  United  States  v.  Sweet,  180  U.  S.  473.  23 
Sup,  Ct.  G38,  47  L.  907,  following  settled  practice  of  war  department. 
denying  officer  discharged  at  his  request  traveling  expenses  to  place 
of  enrollment,  allowed  under  Rev.  Stat.,  i  V2Sii,  except  in  cases  of 
discharge  for  punishment;  United  States  v.  Nix,  189  U.  S.  203.  23 
Sup.  Ct.  497,  47  L.  777,  allowing  per  diem  fee  of  marshal  for  attend- 
ing court  where  Judge  opened  same  for  business,  though  none 
transacted;  United  States  v.  National  Surety  Co.,  122  Fed.  911, 
holding  sureties  on  distiller's  ofBcial  bond  are  not  relieved  of  liabil- 
ity by  eseciillon  of  warehouslug  bond  to  secure  delay  in  paying 
tax. 

ISO  U.  S.  254-270.    Not  cited. 

185  U.  S.  27&277.  46  L.  006.  COVIN'QTON  V.  COTINGTON  FIRST 
NATIONAL  BANK. 

Judgment  Is  not  final  where  court  below  reserved  determination 
of  right  to  enjoin  tax.  p.  277. 

Approved  Id  Montana  Mining  Co.  v.  St.  Louis  M.  &  M.  Co..  ISB 
U,  S.  32,  46  L.  1042.  22  Sup.  Ct.  747,  holding  Judgment  reverslns 
prior  Judgment  but   imposlug  limitation  on  extent  of  new   trial 
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awarded  operates  as  ■  reversal;  Mercantile  Trnst  Co.  t.  Cblcago, 
etc.,  B7.  Co.,  123  Fed.  392,  bolding  decree  on  Intervenlag  petition 
against  recelyer  directtQg  delivery  of  property  or  acconnting  there- 
for, referring  same  to  master  for  compeasatlon.  Is  not  Qnal. 

185  tJ.  S.  278-281.    Not  cited. 

tSS  n.  8.  282-295.  46  L.  910,  EXCELSIOR  W.  P.  CO.  t.  PACIFIC 
BRIDGE  CO. 

Actions  for  price  of  patent  article  or  on  license  to  sell  are  triable 
In  State  court,  p.  286. 

Aiiproved  In  Rahley  r.  Colnmbla  Phonograph  Co.,  122  Fed.  623. 
holding  removal  of  anlt  to  prevent  violation  of  contract  for  sale  of 
patent  articles,  trlthout  queatloutng  validity  of  patent,  depends 
solely  on  diverse  citizenship;  Pratt  v.  Hawes,  118  Wis.  613.  95  N. 
W.  968,  holding  State  court  having  Jurisdiction  of  action  for  price 
of  patent  and  machine  manufactared  thereunder  may  determine 
validity  of  patent 

Federal  Jurisdiction  of  bill  for  Infringement  Is  not  ousted  by 
question  of  license  contract,  p.  295. 

Approved  In  Victor  Talking  Macb.  Co.  v.  The  Fair,  123  Fed.  426, 
holding  suit  for  Infringement  of  patent  la  of  Federal  cognizance 
though  validity  of  license  contract  be  also  Involved. 

185  U.  S.  296-305.  43  L.  917,  FOK  TUNQ  V.  UNITED  STATES. 

Power  to  exclude  or  expel  aliens  Is  vested  In  political  depart- 
ments to  be  executed  by  executive  authority  according  to  treaty 
or  statutory  regulation,  p.  302. 

Approved  In  The  Japanese  Immigrant  Case,  189  D.  S.  97,  99,  23 
Sup.  Ct  613,  614,  47  L.  724,  upholding  power  of  Congress  to  delegate 
to  executive  officers,  as  secretary  of  treasury,  power  to  cause  depor- 
tation of  Immigrant  within  a  year  of  entry;  Lee  Lung  v.  Patterson, 
180  n.  S.  176,  46  L.  1110.  22  Sup.  Ct  797,  holding  coUector  of  cus- 
toms does  not  lose  Jurisdiction  to  determine  right  of  Immigrant 
Chinese  to  land,  by  disregarding  certlQcates  held  by  them;  Lee  Gon 
Tonng  V.  Dnited  States.  185  D.  S.  306,  46  L.  921,  22  Sup.  Ct  690, 
affirming  order  dismissing  writ  of  habeas  corpus  obtained  tiy  Chinese 
ordered  deported  by  customs  Inspector;  In  re  Sing  Tuck,  126  Fed. 
389,  holding  under  power  to  exclude  aliens  Congress  may  confer  on 
Immigration  officers  power  to  determine  citizenship  of  aliens; 
Dnited  States  v.  Lue  Yee,  124  Fed.  303,  holding  decision  of  proper 
customs  officer  adverse  to  right  of  Cblnese  to  remain  is  conclusive 
Id  deportation  proceedings. 

Distinguished  In  Lnvin  v.  Le  Fevre,  USi  Fed.  695,  holding  whetber 
Immigration  officer  proci^eds  according  to  law  In  deporting  an  alien 
Is  Judicial  question,  inquired  Into  on  habeas  corpus. 
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18B  D.  S.  306,  307,  46  L.  921,  LEE  GON  YUNG  v.  UNITED  STATES. 

Authority'  of  the  goTemment  In  prescribing  regulations  of  imml' 
gratioD  i8  unqiullQed,  p.  307. 

Approved  in  Lee  Lung  t.  Patterson,  186  U.  S.  175.  46  L.  illO.  22 
Snp,  Ct  79T,  holding  collector  of  customs  does  not,  by  dlBregarillng 
ce;tlflcates  lield  by  Clilnese  uniler  exduslou  act,  lose  Jurisdiction 
to  determine  right  to  enter;  United  .States  v.  Lue  Yee.  124  l^ed.  303, 
holding  decision  of  proper  custom's  otflcer  adverse  to  right  of 
Chinese  to  remain  in  this  country  Is  cod  elusive  In  subsequent 
deportation  proceedings. 


Where  erroneously  admitted  evidence  did  not  affect  verdict,  it  Is 
not  cause  for  reversal,  p.  322. 

Approved  in  Fidelity  &  Deposit  Co.  v.  Courtney,  186  U.  S.  351. 
46  L.  H99,  22  Sup.  Ct  837,  holding  error  in  excluding  In  action  on 
indemnity  bond  of  bank  president  cashier's  certificate  replying  to 
surety  company  cured  by  proper  charge  to  Jury, 

Tex.  Rev.  Stat,  art  3071,  allowing  damages  against  Insurance 
companies  Is  valid,  p.  327. 

Approved  In  Farmers',  eta,  Ins.  Co.  v.  Dobney,  189  U,  S.  304.  23 
Sup,  Ct  666,  47  L.  826.  upholding  Nebr.  Comp.  Stat.,  chap,  43, 
a  43-45.  allowing  reasonable  attorney's  fees  in  successful  suit  for 
loss  of  real  property  from  causes  Insured  against;  Home  Lite  Ins. 
Co.  T.  Pisher,  188  U,  S.  727,  23  Sup.  Ct.  381,  47  L.  U68,  upholding 
Florida  statute  authorizing  jury  to  award  reasonable  attorney's  fees 
to  plaintiff  if  successful;  Iowa  Life  Ins.  Co,  v.  Lewie,  187  U,  S.  355. 
23  Sup.  Ct  133,  47  L,  214,  upholding  Texas  Statute  authorizing 
recovery  of  damages  and  attorney's  fees  from  insurance  companies 
delaying  payment  of  losses. 

185  U.   S.  336-354,  46  L.  836,  NEW   ORLEANS  WATERWORKS 
CO.  V.   LOUISIANA. 

Forfeiture  of  corporate  charter  for  violation  of  its  terms  by  State 
decree  on  quo  warranto  Involves  no  Federal  question,  pp.  352.  353, 

Approved  In  Weltmer  v.  Bishop,  191  U.  S.  561.  21  Sup.  Ct  848; 
Gales  V.  Parmly,  191  U.  S,  557,  24  Sup.  Ct  843,  and  Northern  Cent 
By.  Co,  V.  Hering,  186  U.  S.  481,  48  I*  1250,  22  Sup.  Ct  044,  all 
reaffirming  rule;  Sawyer  v.  Piper,  180  U.  S.  157,  23  Sup.  Ct  634,  47 
L.  759,  holding  claim  that  right  uuder  Federal  Constitution  would 
t>e  denied  by  foreclosure  decree  unless  leave  to  file  supplementary 
answer  granted  confers  no  Federal  Jurisdiction;  Equitable  Life 
Assur.  Society  v.  Brown,  187  U.  S.  311,  314,  23  Sup.  Ct.  124,  47  L, 
192.  193,  holding  writ  of  error  to  Hawaiian  Supreme  Court  will  be 
dismissed  where  only  Federal  questlou  involved  has  been  decided  by 
Supreme  Court  In  accordance  with  Hawaiian  court;  Iowa  v,  Uood, 
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187  D.  S.  92.  23  Sup.  Ct  IM,  47  U  90,  holding  State  declBion  adverse 
to  State's  claim  to  deeds  of  lakes  meaDdered  br  national  govera- 
ment,  baaed  upon  general  law,  presents  no  Federal  question;  Amick 
T.  Bills,  63  W.  Va.  422,  44  S.  E.  257,  boldlng  unacknowledged  con- 
tract of  sale  of  wife's  land  by  her  and  ber  husband  cannot  be 
speclflcall^  enforced. 

DIsUnguished  In  Swafford  t.  TempIetoD,  1S5  U.  S.  493,  46  L.  1008, 
22  Snp.  Ct.  7S5,  holdlnir  Clrcnlt  Ckinrt  has  Jurisdiction  of  suit  against 
State  election  officers  for  depriving  plaintiff  of  right  to  vote  for 
representative  In  Congress. 

Impairment  of  contract  must  come  from  enforcement  of  subse- 
quent statute,  p.  361. 

Approved  in  Oshkosh  Water-Works  v.  OahlcoBb,  187  U.  S.  446.  23 
Snp.  Ct  237,  47  L.  253,  holding  obligation  of  contract  of  August 
SI,  1891,  could  not  be  Impaired  by  revised  charter  which  went  Into 
operation  March  23,  1891.    8e«  95  Am.  St.  Rep.  893,  note. 

Distinguished  tn  State  v.  Smith,  177  Mo.  96,  75  S.  W.  632.  holding 
right  to  appeal  to  State  Supreme  Court  where  constlhitlounlltr  of 
ordinance  was  expresel?  raised  waa  not  defeated  by  prior  decision 
b7  appellate  court  against  statute. 

185  D.  S.  354-363,  46  L.  945.  WOODWORTH  v.  MUTUAL  LIFE 
INS.  CO. 

Obligee  on  bond  may  recover  rents  and  profits  during  pendencr 
of  appeal  as  damages,  p.  363. 

Approved  in  Brown  v.  Northwestern  Mut.  Life  Ins.  Co.,  119  Fed. 
149,  holding  obligee  In  bond  superseding  orQer  conflruilng  sale  of 
realty  and  directing  immediate  execution  of  deed  may  recover  rents 
and  profits  during  appeal. 

188  D.  S.  364-372.     Not  cited. 

185  n.  8.  373-402,  46  L.  954.  MINNESOTA  V.  HITCHCOCK. 

It  Ib  presumed  that  Congress  will  not  impair  scope  of  school  land 
grant,  p.  393, 

Approved  In  Jotianson  v.  Wnsbington,  190  U.  S.  183,  23  Sup.  Ct. 
826,  47  L.  1010,  holding  Congress  intended  by  act  1859  that  Wasb- 
ington  should  have  sections  16  and  32  unless  settled  upon  and  then 
such  selections  as  approved  by  secretary  of  Interior. 

Indian  reservation  Is  not  strictly  public  lands,  p.  493. 

Approved  in  United  States  v.  Blendaur,  128  Fed.  913,  holding  lands 
lu  Bitter  Hoot  valley.  Montana,  formerly  occupied  by  Flathead  In- 
dians, became  public  land  on  removal  of  Indians  and  extension  of 
homestead  laws. 

Language  used  In  Indian  treaty  should  never  be  construed  to  their 
prejudice,  p.  396. 

Approved  in  United  States  v.  Rtckert,  188  U.  S.  443,  23  Snp.  CL 
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482,  47  L.  ES38,  holdtcg  permanent  tmproTements.  as  houseit  ntiil 
strDctnres  on  lani)  allotted  to  Indians,  are  not  taxable  as  pfsoniil 
property  by  county. 

185  D.  8.  403-487.  46  L.  963,  CAHNEGIE  STEEL  CO.  v.  C'AMBItlA 
IBON  CO. 

Joaes  latent  No.  404,414,  for  mixing  molten  pig  Itou  with  rescr- 
TOlr  for  molten  metal.  Infringed,  p.  516. 

DlBtingnlshed  in  Davis,  etc.,  Co.  t.  Lackawanna  Iron,  etc.,  Co., 
128  Fed.  487.  holding  Greer  patent  for  ore-roasting  furnace  wiili 
stock   cbamber  aa  distinctive  feature  not  infrlngeiJ   by  Kleeman 
patent  which  has  no  sucb  cbamber. 
185  U.  S.  4Sr-*94,  46  L.  1005.  SWAFPORD  v.  TBMPLETON. 

Circuit  Court  has  concurrent  Jurisdiction  over  suits  against  State 
electlMi  officers  for  refusal  to  permit  plaintiff  to  vote  for  congress- 
man, p.  4B2. 

Approved  In  Files  v.  Davis,  118  Fed.  467.  holding  action  on  at- 
tachment bond  executed  In  suit  pending  In  Federal  court  presents 
a  Federal  question. 

Denial  of  right  to  vote  for  congressman  is  an  Inherently  Federal 
question,  p.  493. 

Approved  In  Wabash  B.  E.  v.  Flannlgan.  192  D.  S.  38,  24  Sup. 
Gt  22G,  holding  writ  of  error  will  be  dismissed  where  Federal  ques- 
tion relied  on  lacks  all  color  of  merit;  Giles  v.  Harris,  189  TJ.  S.  435. 
23  Sop.  Ct  G41,  47  L.  911,  holding  absence  of  averment  of  Jurisdic- 
tional amount  cannot  be  objected  to  on  appeal  where  no  objection 
to  omission  was  made  In  Circuit  Court;  Equitable  Lite  Assur. 
Society  V.  Brown.  187  U.  S.  311,  315,  23  Sup.  Ct.  124,  47  L.  102,  103, 
dismissing  writ  of  error  to  Hawaiian  Supreme  Court  where  no  Inher- 
ently Federal  question  Involved,  and  where  Hawaiian  court  ruling 
In  question  involved  accords  with  Snpreme  Court;  dissenting  opinion 
in  Giles  V.  Harris,  189  U.  S.  492.  498,  23  Sup.  Ot.  648,  47  L.  914.  910. 
majority  holding  absence  of  averment  'of  Jurisdictional  amount  In 
Circuit  Court  cannot  be  objected  to  on  appeal  where  no  objection 
made  below. 

185  V.  S.  495-«>4.    Not  cited. 

185  U.   8.   505-^14.  46   L.   1012,   MoFADDIN   v.   BVANS-SNIDER- 
BUEL  CO. 

Act  February  3,  1897,  was  designed  to  validate  mortgages  given 
before  act,  p.  600. 

Approved  In  Lnfkln  v.  Lufkln,  1S2  Mass.  479,  65  N.  E.  841,  up- 
holding Stat.  189G,  chap.  427,  providing  that  death  of  former  bus- 
band  or  wife  shall  validate  subsequent  maniaije  of  otber  wbere 
third  person  acted  In  good  faith. 
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186  V.  8.  1-2*.    Not  cited. 

IM  U.  8.  24-82.  46  L.  1080,  MONTANA  HININO  CO.  v.  ST.  LOUIS 
H.  ft  M.  CO. 

Writs  of  error  to  Jodgment  which  bad  ceased  to  be  final  muat  be 
dlamlsaed,  p.  S2. 

Approved  la  Empire  SUte-Idabo,  etc,  Co.  y.  Banker  HIU,  eta, 
Co.,  121  Fed.  B7S,  holding  reversal  of  part  of  Judgment  npon  croea- 
wrlts  of  error  la  reveraal  of  whole. 

180  n.  a  33-~lS.  46  L.  1042,  BM8HEIMEB  T.  NEW  ORLEANS. 

Circuit  Court  has  Jurisdiction  where  payees  conid  have  sued  with- 
out assignment,  p.  43. 

Approved  In  Bmshelmer  v.  New  Orleana,  119  Fed.  1010,  reaffirm- 
ing rule. 
166  U.  8.  40-70,  40  L.  1048,  MoCLAnOHRY  v.  DEMINQ. 

Uuder  seventy-seventh  article  of  war  court-martial  for  other 
branches  cannot  consist  of  regular  army  officers,  p.  60. 

Dlsdngnlshed  Id  In  re  Brodle,  128  Fed.  671,  holding  whether  local 
law  Is  possible  of  ascertainment  Is  question  for  conrt-martlaL 
180  U.  S.  70-M,  46  I..  1068,  BBMENT  v.  NATIONAL  HARROW  CO. 

Supreme  Court  Is  concluded  by  flndlngs  of  fact  made  In  State 
court,  p.  83, 

Approved  In  Thayer  v.  Spratt,  189  U.  S.  'SS3,  23  Sup.  Ct  679.  47 
L.  849,  holding  upon  writ  of  error  to  State  court.  Supreme  Conrt 
cannot  review  decision  on'  ground  that  It  Is  against  evidence; 
Jenklna  v.  Netf.  186  U.  8.  235,  46  L.  1142,  22  Sup.  Ct  007,  holding 
flndlng  of  fact  by  State  conrt  Is  conclnslve  upon  Supreme  Court. 

Patent  laws  are  designed  to  promote  progress  of  useful  arts, 
p.  80. 

Approved  In  National  Phonograph  Co.  v.  Schlegel,  128  Fed.  735, 
upholding  contract  requiring  vendee  of  patent  not  to  sell  below 
agreed  price  nor  to  sell  to  any  one  who  would  not  agree  to  maintain 
price;  General  Electric  Co.  v.  Wise,  110  Fed.  024,  holding  If  patent 
Is  valid,  owner  thereof  has  right  to  Injunction  to  protect  exdnslTe 
enjoyment 
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iDventor  ia  Dcltber  bound  to  nae  his  discovery  nor  allow  otherx 
to  do  BO,  p.  90. 

Approved  In  Fuller  t.  Berger,  120  Fed.  27T,  holding  nonuse  or 
patent  i»  do  defense  In  equity  for  Infringement. 

The  Terr  object  of  patent  laws  Is  monopoly,  p.  91. 

Approved  In  National  Pbonograph  Co.  v.  Schlegel.  128  Fed.  735, 
sostalnlng  contract  reqalrlng  vendee  of  patent  uot  to  sell  below  cer- 
tain price  noT  to  others  who  would  not  agree  to  do  llkewtac;  United 
States  Gonsol.,  etc.,  R.  R.  v.  Griffln,  etc.,  Co.,  12a  Fed.  368,  3C9, 
upholding  contracts  by  wblcli  number  of  simitar  patents  were  con- 
veyed by  owner  to  aame  person  to  keep  up  patent  monopoly;  Victor 
Talking  Mach.  Co.  t.  The  Fair,  123  Fed.  42tt,  holding  owner  of 
patent  has  right  to  regulate  sale  price  of  article,  and  those  kuow- 
Ingly  violating  same  are  Infringers;  Ueneral  Electric  Co,  v.  Wise,  lia 
Fed.  924,  holding  violation  of  Sherman  anti-trust  law  by  owner  of 
patent  does  not  Justify  Infringement  of  patent. 

Distinguished  Id  A.  B.  Dick  Co.  v.  Roper,  126  Fed.  9C7,  holding 
sale  of  supplies  for  use  on  patented  machine  bearing  lat>el  statlug 
sale  under  license  requiring  certain  kind  of  Ink  does  not,  without 
proof,  warrant  injunction;  Straus  v.  Am.  Pub.  Assn..  ITT  N.  Y.  4Til, 
68  N.  E.  1107,  1108,  holding  Invalid  agreement  between  bootsellers 
not  to  sell  any  book  copyrighted  or  not  to  any  dealer  who  would  not 
maintain  net  prices. 

Sherman  anti-trust  act  does  not  apply  to  restrictions  on  sale  of 
patent  rights,  p.  92. 

Approved  In  National  Phonograph  Co.  v.  Scblegel,  128  Fed.  T3.'>. 
upholding  contract  requiring  vendee  of  patent  not  to  sell  below 
agreed  price  nor  to  sell  to  any  one  who  would  not  agree  to  mala- 
tain  price. 

Restriction  Imposed  by  patentee  upon  vendee  to  keep  up  price 
Is  valid,  p.  93. 

Approved  In  Edison  Phonograph  Co.  v.  Pike,  lis  Fed,  8C-^  8G7, 
sustaining  restriction  In  license  that  vendee  should  not  seli  below 
certain  price  nor  sell  to  one  who  would,  violation  to  forfeit  llcensf. 

Distinguished  In  Victor  Talking  Mach.  Co.  v.  The  Fair,  118  Fed. 
610,  holding  manufactnrer  selling  patented  article  to  Jobber  without 
restriction  cannot  by  notice  posted  on  such  article  render  selling 
thereof  below  certain  price  an  Infringement 
186  U.  S-  95-113,  46  L.  1070,  MUKPHY  v.  UTTER. 

A  later  act  on  same  subject  covering  samq  and  other  provisions 
repeals  earlier,  p.  lOfi. 

Distinguished  in  Bird  v.  United  States,  187  V.  3.  12S,  23  Sup.  Ct. 
45.  47  L.  103,  holding  criminal  prosecution  for  murder  pending  when 
act  creating  criminal  code  for  Alaska  was  passed,  1SD9,  witiilu 
"general  Jurisdiction  of  District  Court" 
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180  D.  8.  114-126.  46  L.  1080,  BEYEB  v.  LE  FBVRE. 

Will  of  testator  bavlng  BOuod  mind  Ie  not  lightly  set  lulde  tat 
undue  Influence,  p.  126. 

Approved  In  Meyer  t.  Jacobs,  123  Fed.  &12,  boldfng  fact  tbat 
(laughter  attendant  upon  motber  at  time  of  death  had  great  Inlln- 
once  over  ber  will  not  warrant  setting  aside  will  for  nndoe  InflDOice. 

1S6  U.  S.  126-142.    Not  cited. 

18<i  U.  S.  142-153,  46  L.  1093.  WABD  t.  JOSLIN. 

Stocktaoldt^r  may  go  behind  Judgment  to  disclaim  liability, 
p.  152. 

Approved  In  Crlss^  t.  Morrill,  126  Fed.  884.  holding  creditor  who 
recovered  Judgment  against  corporation  on  several  bonds  may.  in 
proceeding  against  stockholder  on  motion,  show  when  statute 
begins. 

Distinguished  In  Johnson  v.  Stebblns,  etc..  Realty  Co.,  177  Mo. 
001.  76  S.  W.  1020.  holding  voluntary  grantee  with  knowledge  of 
facts  Is  privy  to  Judgment  against  grantor  and  cannot  set  op 
defenses  thereto. 

1S6  U.  S.  153-157.     Not  cited. 

ISO  U.  S.  157-168,  46  L.  1102,  WILLIAMS  v.  GAZLOBD. 

Power  or  State  court  to  declare  purpose  of  State  statnte  U 
plenary,  p.  164. 

Approved  in  Flanlgan  v.  Sierra  County,  122  Fed.  26.  following 
decisions  of  California  Supreme  Court  snstalning  constltntlonBllty 
of  county  tax  ordinances  passed  under  act  April  1,  1897;  London. 
TarlB,  etc..  Bank  v.  Aronstein,  117  Fed.  608,  holding  transfer  of 
shares  by  British  corporation  operating  In  California,  to  dtlsen 
thereof.  Is  governed  by  California  law. 
186  U.  S.  1C8-1S1.  Not  cited. 
18C  C.  S.  181-192,  46  L.  1113,  HANOVER  NAT.  BANK  v.  MOTSEa 

Congress  may  prescribe  any  regulations  concerning  discharge  la 
bankruptcy  not  grossly  unreasonable,  p.  1B2. 

Approved  In  Johnson  v.  Hunter,  127  Fed.  223,  upholding  Arkansas 
Acts  1S95.  authorizing  sale  of  lands  for  taxes  oa  four  weeks'  pnb- 
lisbcd  notice. 

18G   V.    S.    103-201,    46    L.    1121,    CHIN   BAK    EAN    v.    nNITBD 
STATES. 

Congress  may  empower  United  States  commissioner  to  determine 
facts  on  which  citlzensblp  depends,  p.  200. 

Approved  in  In  re  Sing  Tuck.  126  Fed.  393,  397,  39S.  399,  holdlns 
Inspector's  finding  against  citlKenahip  of  Chinese  Is  conclusive;  In 
re  Ong  Lung,  125  Fed.  814,  holding  under  seotlon  5,  Chinese  excln* 
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alaa  act  1892,  Cbinese  applying  for  writ  of  habeas  corpus  Id  tlie 
first  Instaoce  after  refusal  to  admit  not  entitled  to  ball;  In  re  M07 
Quoog  Sblng,  125  Fed.  S42,  holding  under  act  February  14,  1903, 
department  of  labor  has  Jurisdiction  to  determine  whether  Cbinese 
seeking  admission  was  born  In  United  States;  United  States  v.  Lue 
Yee,  124  Fed.  303.  holding  Bndln^  of  collector  refusing  Chinese  ad- 
mission Is  conclusive  on  fact  of  being  unlawfully  In  this  country; 
In  re  Cbin  Ark  Wing,  115  Fed.  414,  holding  where  Chinese  appeals 
to  district  Judge  from  decision  of  commissioner  without  objecting 
to  findings,  court  has  Jurisdiction  as  on  appeal  or  original  pro- 
ceeding; dissenting  opinion  In  Arlt  Foo  T.  United  States,  128  Fed. 
TOO,  majority  holding  failure  of  defendant  to  take  the  stand  Is  not 
sutflcleut  to  Justify  deportation. 

Cltlzensblp  Is  not  to  be  conceded  to  those  claiming  It  under  pres- 
sure of  particular  exigency,  p.  200. 

Approved  in  United  States  t.  Sing  Lee,  125  Fed.  029,  holding 
flodlDgs  of  commissioner  against  right  of  Chinese  person  to  remain 
Justified  by  evidence. 

186  U.  S.  202-205,  46  L.   1127,   DENVER  FIRST  NAT.  BANK   v. 
ELUG. 

Supreme  Court  Jurisdiction  of  appeal  depends  upon  act  March  3, 
1801,  p.  204. 

Approved  in  Columbia  Ironworks  t.  National  Lead  Co.,  127  Fed. 
101.  holding  appeal  on  question  whether  corporation  Is  principally 
engaged  In  manufacturing  or  mercantile  pursuits  Ilea  to  Circuit 
Court  of  Appeals;  Hutchinson  v.  Otis,  Wilcox,  etc.,  Co..  123  Fed. 
10,  IS,  19,  20.  holding  Circuit  Court  of  Appeals'  decision  on  petition 
to  revise  proceedings  of  District  Court  lu  matter  of  law  Is  not 
appealable  to  Supreme  Court. 

Distinguished  In  Elliott  v.  Toeppner,  187  U.  8.  335,  23  Sup.  Ct 
130.  4T  L,  213.  holding  Judgment  that  person  Is  not  a  bankrupt 
entered  by  Bankruptcy  Court  In  Jury  trial  reviewable  only  by 
writ  of  error. 

Apart  from  section  25,  Circuit  Court  of  Appeals  have  same  re- 
visory powers  as  In  other  cases,  p.  2(6. 

Approved  In  Holden  v.  Stratton.  191  U.  S.  119,  24  Sup.  CL  47. 
holding  certiorari  proper  method  for  obtaining  review  of  decision 
of  Circuit  Court  of  Appeals  revising  proceedings  In  District  Court; 
Burleigh  v.  Foreman,  125  Fed.  320,  boldlng  appeal  lies  under  sec- 
tion 24a,  bankruptcy  act  1898,  to  Circuit  Court  of  Appeals  from 
Bautiruptcy  Court's  decision  on  separate  matter  arising  betweeo 
Interveners;  Hutchinson  v.  Otis,  Wilcox  &  Co.,  123  Fed.  17,  hold- 
ing act  1801,  i  a.  does  not  authorize  appeal  from  Circuit  Court  of 
Appeals  on  decision  on  petition  to  revise  District  Court's  rulings  in 
LiaakruptCf  proceedings. 
Vol.  m-81 
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186  U.  8.  206-212.  46  L.  1128,  CLAHK  t.  HBEINGTON. 

Land  departmeat's  approval  caanot  give  railway  right  to  land 
open  onl;  under  settlement  laws,  p.  209. 

Approved  In  Soutbern  Pacific  R.  B.  t.  United  States.  189  D.  B. 
4S2,  23  Sup.  Ct  569,  47  h.  900,  holding  since  Southern  Pacific  took 
no  Interest  In  land  within  twenty-mile  limit,  because  of  forfeiture  to 
United  States,  company  cannot  claim  adjoining  land  as  Indemnity. 
ISa  U.  B.  212^223.  4fl  L.  1132.  BIENVILLE  WATER  BUFFLT  CO. 
V.  MOBILE. 

Law  will  not  permit  splitting  up  Into  separate  suits  different 
grounds  for  same  relief,  p.  217. 

Approved  In  United  States  v.  California,  etc..  Land  Oo.,  192  U. 
S.  359,  24  Sup.  Gt  267.  holding  dismissal  on  ground  of  estoppel  of 
bill  by  United  States  to  avoid  land  patents  defeats  subsequent  btU 
to  enjoin  allotment  of  same  land  to  Indians. 

Where  charter  empowers  State  to  charter  otber  companies  to 
furnish  city  with  water  water  company  toolc  charter  with  notice 
that  It  had  no  exclusive  right,  p.  21S. 

Approved  In  Joplln  v.  Light  Co.,  191  U.  S.  158,  24  Sap.  Ct  4S, 
holding  nonexclusive  municipal  grant  under  Mo.  Laws  1891,  p.  60, 
of  electrlc-llght  franchise  for  twenty  years,  raises  no  Implied  con- 
tract that  city  will  not  build  plant 
ISO  U.  S.  224-230,  46  L.  1137,  HABDT  v.  UNITED  STATES. 

The  date  named  In  Indictment  for  crime  of  murder  Is  not  an 
essential  averment  p.  225. 

Approved  in  Hume  v.  United  States,  118  Fed.  696,  holding  wrong 
date  in  Indictment  for  fraudulent  devising  scheme  to  defraud  by 
use  ot  malls  Is  immaterial. 
ISki  U.  S.  230-238,  46  L.  1140.  JENKINS  v.  NEFF. 

Finding  or  [acts  by  State  court  are  conclnalve  with  Supreme 
Court,  p.  235. 

Approved  in  Thayer  v.  Spratt,  189  U.  S.  353,  23  Sup.  Ct  579,  47 
I..  &!!).  liolding  Supreme  Court  will  not  review  evidence  i4>on  which 
State  court's  findings  of  fact  rest 
ISO  U.  S.  238-256.     Not  cited. 

ISC  U.  8.  257-200,  40  L.  1151,  MINNEAPOLIS,  ETC.,  B.  R.  CO.  T. 
MINNESOTA. 

Stitc  commission  may  prescribe  Joint  through  rates  for  trans- 
portation between  two  points,  p,  263. 

Aiiiiroved  In  Central  Stock  Yards  v.  Louisville,  etc.,  Ey.,  102  U. 
S.  671,  24  Sup.  Ct.  341,  holding  railway  maintaining  live  stock  depot 
ciuinut  be  compclliHl  to  receive  stock  billed  to  depot  on  another  line, 
sinjilai'ly  situated. 
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186  U.  S.  269-279.    Not  ctted. 

186  U.  S.  27&-297,  46  L.  1164,  PINE  HIVBR  LOGGING  CO.  T. 
UNITED  STATES. 

Wbere  trespasa  was  willful  4amagea  are  full  value  of  Umber 
wben  seized,  p.  293. 

Approved  In  Sweeney  v.  Hanley,  126  Fed.  103,  holding  wbere 
majority  owner  of  mine  wrongfully  excludes  minority  owner,  meas- 
ure of  damages  la  latter's  full  share  of  ore  mined  without  deducting 
cost  of  mining;  Potter  v.  United  States,  122  Fed.  53,  M,  holding 
measure  of  damages  against  Innocent  purchaser  of  logs  from  will- 
ful trespasser  Is  value  of  logs  at  time  of  purchase. 

Distinguished  In  United  States  v.  St.  Anthony  R.  R.,  192  U.  S. 
542,  24  Sup.  Ct  339,  holding  where  timber  was  cut  by  railroad  on 
public  domain  but  In  belief  based  on  advice  of  counsel  that  such 
was  railway  land,  damages  are  value  of  timber  when  cut 

Courts  do  not  give  Judgment  against  United  States  for  costs, 
p.  296. 

Approved  In  United  States  v.  Dickson,  127  Fed.  77S,  holding  on 
dismissal   of   proceedings    to   condemn    land    for   public   purposes 
United  States  not  liable  to  owners  for  cosU. 
186  U.  S.  298-304.  46  L.  1173,  UNITED  STATES  v.  NICHOLS. 

Value  of  glass  bottles  filled  with  ad  valorem  goods  Is  not  added 
under  act  1890,  p.  303. 

Approved  In  United  States  v.  Austin,  Nichols  &  Oo.,  121  Fed. 
730.  holding  bottles  filled  with  merchandise  at  ad  valorem  rates 
not  subject  to  duty  under  act  1894,  par.  88. 
ISO  U.  S.  304-308.    Not  cited. 
180  D.  S.   309-319.  46  L.  11T7.  UNITED   STATES  T.  FREBL. 

Change  In  contract  for  dry-dock  In  location  of  dock  requiring  extra 
work  released  surety,  p.  318. 

Distinguished  In  Guarantee  Co.  v.  Pressed  Brick  Co.,  191  V.  S. 
424,  24  Sup.  Ct.  143,  holding  extension  of  time  on  bill  for  materials 
turn  is  bed  obligor  by  third  party  does  not  discbarge  surety  on 
bond  for  performance  of  original  contract  for  construetlon  and 
frorapt  payment  tor  materials;  United  States  v.  Richardson.  127 
Fed.  8.04,  holding  sureties  on  distiller's  annual  bond  are  not  dis- 
charged by  esecutlon  of  warehousing  bond  covering  certain  of 
same  spirits. 

186  U.  S.  320-342,  46  L.  1182,  INTERSTATE  COMMERCE  COM- 
MISSION  V.   CHICAGO.   ETC..   R.   R.   CO. 

Carrier  bas  right  to  make  reasonable  terminal  charge,  p.  334. 

.\pprovcd  In  dissenting  opinion  In  Oblo  Coal  Co.  v.  Whitcomb, 
123   Fed.   300,    majority   holding   charge   of   ?2   per  car   Imposed 
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186  V.  S.  342-364,  46  L.  1193.  FIDBUTT  &  DEPOSIT  CO.  T. 
COUBTNET. 

ProvlatoD  for  "  Immediate  "  notice  allowa  iDterveDtlon  of  period 
longer  <»"  shorter  according  to  clrcnmBiancea,  p.  346. 

Approved  In  Fidelity,  etc.,  Co,  of  Maryland  v.  Roberiw>n,  IM 
Ala.  412,  34  So.  &44,  boldfng  notice  to  be  given  "  tmmedlfttely  "  of 
acta  InvoWIng  liability  on  surety's  bond  means  wltbln  reasonable 
tfinc. 

Certificate  executed  by  cashier  of  bank  is  binding  on  bank,  p.  SOO. 

Approved  In  Issaquah  Coal  Co.  v.  Doited  States,  etc,  Gnaranty 
Co.,  126  Fed.  93,  94,  holding  admissible  in  action  against  anr«ty 
company  on  bond   of  assistant  treasm'er  certlBcate  of  plaintHTs 
aaditor  vtaer«  general  manager  knew  of  Its  esecatlon. 
186  U.  8.  365-880.    Not  cited. 

186  V.  S.  380-101,  46  h.  1209,  COMPAGNIB  FRANCAI8E  DB 
NAVIGATION,  ETC.  v.  LOUISIANA  STATE  BOARD  Of 
HEALTH. 

Lb.  Acts  1898,  aatborlzing  board  of  health  to  exclnde  bealthy 
persons  from  affected  districts,  Is  valid,  p.  387. 

Dlsttngnlsbcd  In  Smith  v.  Lowe,  121  Fed.  7ST,  bidding  SUte 
officers  cannot,  under  Idaho  sheep  quarantine  act  189&,  Interfve 
with  removal  Into  State  of  healtby  sbeep. 

186  n.  8.  401-422.    Not  cited. 

180  U.  S.  423-434,  46  L.  1229.  HAGAN  V.  SCOTTISH  INSURANCE 
CO. 

Words  In  policy  "  on  account  of  whom  It  may  concern  "  protect 
■sslgnee,  p.  429. 

Approved  In  Munich  Assur.  Co.  v.  Dodwell,  128  Fed.  414,  hold- 
ing marine  policy  Insuring  against  general  average  "In  name  of 
all  persons  to  whom  subject-matter  may  appertain  "  protects  wbole 

186  n.  8.  434-.4SS,  40  L.  1234,  FARMERS'  LOAN  &  TRUST  CO. 
V.  PENN  PLATE  GLASS  CO. 

Covenant  to  insure  does  not  run  with  the  land,  p.  4S3. 

DlRtlngulBbed  In  American  Ice  Co.  v.  Eaatem  Trust  Co..  188  U. 
B.  629,  631,  23  Sup.  Ct  433,  434.  47  L.  626.  holding  proceeds  of  bi- 
BUrance  policies  taken  by  mortgagor's  asalgace  for  creditors  Inures 
to   tinstee  tor  bondbolderB  In   mortgage  where  It  required  In- 
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PnrcboseT  of  propert;  subject  to  mortgage  need  not  tnsnre  though 
obligation  to  Ininre  Imposed  on  mortgagor,  p.  456. 

Approved  Id  Bastern  UUIlng,  etc..  Go.  t.  Eastern  UlUIng,  etc., 
Co.,  125  Fed.  143,  holding  where  contractual  obligation  exists  re- 
quiring mortgagor  to  Insure  [or  mortgagee's  benefit,  latter  la  en- 
titled to  proceeds. 
186  n.  8.  458-177,  46  L.  1247,  LANDER  v.  MERCANTILE  BANE. 

Jodgments  ba^ed  on  discrimination  In  1885  or  1894  do  not  shov 
discrimination  in  1896.  p.  477. 

Approved   In   Lander  ».   Mercantile  Nat   Bank,   118  Fed,   786, 
holding  Rev.   Stat  Ohio,   S  2T81a,  does  not  authorize  auditor  to 
place  on  dnpltcate  tax  list  sums  allowed  In  past  rears  aa  deduc- 
tions on  bank  stock, 
186  U.  8.  483,  46  L.  1261,  HARDING  v.  HART. 

Apiroved  in  Harding  v.  Hart,  187  U,  8.  638,  28  Sap.  Ot  Mi, 
47  L.  S44,  dismissing  appeal  for  want  (rf  Jurladictloo. 
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187  U.  S.  1-41.     Not  cited. 

187  TJ.  S.  41-W.  47  L.  65,  KOBINSON  ft  CO.  v.  BELT. 

■  Sapremo  Court  will  not  reverse  for  errors  not  presented  to  lower 
court,  p.  BO. 

Approved  io  Heireman  v.  Springer,  189  IT.  S.  SOS,  23  Sup.  Ct 
849,  47  L.  821,  reafflrmlng  rule. 
187  D.  S.  61-61.  47  L.  70,  TURPIN  v.  LEMON. 

Due  process  must  give  parties  opportunity  to  be  heard  respect- 
ing justice  of  Judgment  sought,  p.  SS. 

Approved  In  QUdden  v.  Harrington,  189  U.  S.  259,  23  Sup.  Ct 
676,  47  L.  801,  holding  due  process  accorded  by  practice  under 
State  statute  authorizing  assessment  to  trustee  of  personalty  beld 
In  trust,  ceQUlring  assessors  to  give  public  notice;  State  v.  Earle. 
66  8.  C.  202,  44  S.  E.  784,  holding  party  affected  by  ordinance 
requiring  placing  of  flagmen  at  crossings  may  show  that  such  ordi- 
nance amounta  to  confiscation  of  property.  See  94  Am.  St  Bep. 
622,  note. 

Plaintiff  must  show  that  he  has  Buffered  injury  before  he  can 
obtain  relief,  on  ground  of  denial  of  due  process,  p.  61. 

Approved  in  Smith  v.  Indiana,  191  U.  S.  148,  24  Sup.  Ct  52, 
holding  county  auilitor  has  no  sufficient  Interest  to  obtain  review  of 
State  decision  requiring  deduction  of  mortgage  from  valuation  of 
real  estate;  Davla,  etc.,  Mfg.  Co.  v.  Loa  Angeles,  189  U.  S.  220, 
23  Sup.  Ct.  501,  47  L.  7S1,  holding  subcontractor  cannot  enjoin 
enforcement  against  employees  oi  municipal  ordinance  against 
erection  of  gasworks  within  prohibited  territory,  as  Impairment 
of  contractor's  contract 
187  D.  S.  61-S3,  47  L.  76,  BAKBR  ».  BALDWIN. 

Writ  of  error  uc^er  Rev.  Stat  709  requlrea  State  decisions  ad- 
verse to  Federal  right,  p.  C? 

Approved  in  Iowa  v.  Rood,  187  U.  8.  94,  Sa  Sup.  Ct  SI,  47  L.  M, 
holding  State  decision  denying  State's  claim  to  bed  of  lahe  meand- 
ered by  United  States  surveyors  does  not  warrani  writ  of  error 
to  Supreme  Court. 

187  U.  S.  63-71,  47  L.  76.  KANSAS  CITY,  ETC.,  BY.  CO.  v.  HER- 
MAN. 

Issues  of  fact  raised  on  petitions  for  removal  should  be  tried  la 
Circuit  Court,  p.  70. 

Approved  In  Board  of  Comrs.  v.  Toronto  Bank,  128  Fed.  169. 
[1286] 
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boIdlDg  existence  of  Jurledlctlonal  facts  as  question  of  fact  deter- 
mined  by  Federal  court  from  petition  or  from  facta  deduced  In 
support  thereof. 
187  U.  S.  71-87,  47  L.  79.  DREYER  v.  ILLINOIS. 

Illinois  Indeterminate  sentence  act  of  1899,  tbough  confeirlnK 
Judicial  powers  on  nonjudicial  officers  and  luvestlnK  tbem  wltb 
pardoning  power,  Is  valid,  p.  8i. 

Approved  in  Moss  t.  Glenn,  189  tJ.  8.  506,  23  Sup.  Ct  851,  47  L. 
921,  reversing  order  and  remanding  cause  with  direction  to  quasb 
writ  of  babens  corpus;  Rntz  v.  Michigan.  ISS  V.  S.  507,  23  Sup.  Ct. 
391,  47  L.  566,  upholding  Mich.  Acta  1809,  No.  237,  providing  no 
special  bearing  to  applicants  before  board  of  registration  in  medicine 
for  applicants,  but  prbvldlng  for  semi-annual  meetings  of  board; 
Jaeobl  V.  Alabama,  187  V.  8.  136,  23  Sup.  Ct  49,  47  L.  108,  hold- 
ing Supreme  Court  will  not  review  State  dlclsion  for  failure  to  pass 
on  admission  of  evidence  in  trial  court  where  no  objection  was  made 
In  the  trial  court. 
187  V.  8.  87-94.  47  L.  SO.  IOWA  v.  ROOD. 

Claim  to  lalce  beds  based  upon  State's  right  of  soveretgnt;  In- 
volves no  Federal  question,  p.  92. 

Approved  In  Hooker  v.  Los  Angeles,  188  TJ,  S.  318,  23  Sup.  CL 
397,  47  L.  401,  holding  State-  decision  adverse  to  riparian  rights 
claimed  under  Meiican  and  Spanish  grants  confirmed  by  Congress 
Involves  no  Peileral  queBtlon. 

187  U.  S.  94-111,  47  L.  90.  AMERICAN  SCHOOL  OF  MAGNETIC 
HEALING  v.  McANNULTY. 

Land  department's  decisions  on  qnestlous  of  fact  are  conclusive, 
p.  108. 

Approved  In  Edwards  v.  Begole,  121  Fed.  8,  holding  finding  of 
land  department  that  homestead  claimant  t>ecame  actual  settler 
at   certain   date  Is   conclusive. 

Postmaster-general's  order  for  nondelivery  of  mail  based  on  mis- 
take of  law  not  binding,  p.  110. 

Approved  In  United  States  v.  Lnclus  Beebe,  etc..  Sons,  122  Fed. 
770,  sustaining  under  customs  administrative  act  1890  power  of 
board  of  appraisers  to  review  collector's  action  In  rellquldatlng 
entry. 

Distinguished  in  United  States  ex  rel.  Riverside  Oil  Co.  v.  Hitch- 
cock,  190  D.  8.  325,  23  Sup.  Ct.  702,  47  L.  1078,  holding  mandamus 
will  not  lie  to  compel  secretary  of  Interior  to  vacate  decision  re- 
jecting selection  of  forest  reservation  lieu  land  for  failure  to  show 
same  open  to  settlcmenL 
187  U.  S.  111-117.    Not  cited. 
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187  D.  8.  118-133,  47  L.  100,  BIRD  v.  UNITED  STATES. 

Act  June,  1900,  creating  government  for  Alaska  preserred  raits 
commenced  In  former  conrts,  p.  124, 

Approved  Id  Shonp  v.  Marks,  128  Fed.  34,  holding  under  aavlng 
dauae  of  Alaeka  Civ.  Code,  |  368,  defendant  In  error  may  prosecute 
suit  nnder  prior  law  or  new  law  wbere  salt  commenced  under  old 
law. 
1S7  n.  B.  133-136,  47  L.  106,  JACOBI  t.  ALABAMA. 

Federal  qnestlon  first  raised  on  assignment  of  errors  In  hlgtiMt 
State  conrt  Is  too  late,  p.  136. 

Approved  tn  Mutual  Life  Ins.  Co.  v.  McOrew,  188  V.  S.  308, 
23  Sup.  Ct  878,  47  L.  484,  tioldin^  proper  time  to  raise  Federal 
question  Is  In  trial  court. 

Claim  In  State  court  tbat  law  is  "unconstitutional"  asserts  rigbt 
under  State  law,  p.  135. 

Approved  in  Layton  v.  Missouri,  187  U.  S.  358,  23  Sup.  Ct.  138, 
47  L.  215,  holding  objections  In  State  court  tbat  State  statute  Is 
unconstltntional  refers  to  State  Constitution  and  presents  no  Fed- 
eral qnestlon. 
187  U.  S.  137-153,  47  L.  108.  REID  v.  COLORADO. 


Approved  in  Ixrttery  Case,  188  D.  S.  369,  23  Sup.  Ct.  828,  47  L. 
502,  holding  Congress  mar  problblt  interstate  commerce  consisting 
In  carriage  between  States  of  lottery  tickets  by  Interstate  express 
company. 

Congressional  rules  as  to  transportation  of  live  stock  will  alone 
control  when  interstate  transportation  of  livestock  Is  taken  under 
direct  national  supervision,  p.  147. 

Approved  In  United  States  v.  Slater,  123  Fed.  121,  npbolding  act 
May  29,  18S4,  prohibiting  driving  of  Infected  live  stock  from  one 
State  Into  another  as  within  commerce  power. 

Animal  industry  act  1884  does  not  cover  whole  subject  of  animal 
transportation,  p.  147. 

Approved  In  Beld  v.  Jones.  1S7  U.  8.  154,  23  Sup.  Ct  90,  47  L. 
117,  holding  where  no  exceptional  facts  exist.  Federal  court  will 
not  award  writ  of  habeas  corpus  to  release  person  arrested  by  State 
autborities  unless  State  remedies  exhausted;  Mastln  v.  Cblcago. 
R.  I.,  etc.,  P.  Ry.  Co.,  123  Feil.  831.  holding  action  for  damages 
for  shipping  diseased  cattle  into  State  contrary  to  Fednal  law  Is 
removable  although  violation  of  State  law  also  claimed. 

Distinguished  tn  Tbe  Roanoke.  189  U.  8.  198.  23  Sup.  Ct  494. 
47  L.  774.  holding  unconstitutional  Wasblngton  statnte  cretitlnit 
preferred  Hen  on  ocean-going  vessels  owned  elsewhere  for  work 
and  materials  furnished. 
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187  n.  8.  IBS,  1S4.    Not  Cited. 

.  CITY 

Federal  right  must  be  claimed  In  some  way  In  State  court, 
p.  167. 

Approved  In  Paul  r,  Delaware,  etc.,  B.  H.  Co.,  176  N.  Y.  478, 
67  N.  B.  1087,  holding  appellant  precluded  from  raising  objection 
to  contract  as  fn  restraint  ot  trade  b;  failure  to  make  objectlou 
In  either  lower  court.  ' 

Decision  by  State  court  upon  Federal  qneation  la  aufflclent, 
p.   157. 

Approved  in  Mutual  Life  Ins.  Co.  ▼.  UcGrew,  188  V.  S.  S09,  23 
Sup.  Ct.  378,  47  h.  48S,  holding  If  SUte  Supreme  Court  decides 
a  Federal  question  which  It  assumes  is  dtstlnctl;  presented  It  Is 
sufficient. 
187  U.  S.  159-164.  47  L.  119,  BAUB  t.  CAEPBNTEB. 

Incompetencj  of  Jury  may  be  waived  and  does  not  Invalidate 
verdict,  p.  164. 

Approved  in  Qneenan  v.  Oklahoma,  190  U.  8.  SSI,  23  Sup.  Ct  764, 
47  L.  1178.  holding  right  to  object  to  Jnror  convicted  of  felony 
waived  by  failure  to  object  until  after  verdict. 
187  U.  8.  165-177,  47  L.  122,  MBTCALF  v.  BAEKEB, 

Instance  of  case  reviewed  on  revisory  petition  to  Circuit  Court 
of  Appeals,  p.  165. 

Approved  In  Burleigh  v.  Foreman,  125  Fed.  220,  holding  appeal 
Ilea  from  order  of  Bankruptcy  Court  on  separable  Issue  arising 
iKtween  Interveners  in  proceedings  to  marshal  assets;  In  re  Antlgo 
Screen  Door  Co.,  123  Fed.  262,  holding  where  mortgagee  In  pos- 
session surrenders  to  trnBtee,  reserving  lien  against  proceeds.' 
court  holds  proceeds  as  Bankruptcy  Court  whose  action  la  review- 
able by  petition. 

Filing  of  Judgment  creditor's  bill  over  four  months  before  bank- 
ruptcy gives  valid  Hen,  p.  174. 

Approved  In  Pickens  v.  Boy,  187  D.  S,  180,  23  Sup.  Ct.  70,  47 
L.  130,  holding  State  court  does  not  lose  Jurisdiction  of  creditor's 
suit  to  avoid  deed  by  latter's  proof  of  claim  In  bankruptcy,  nor  Is 
such  proof  consent  to  District  Court's  Jurisdiction;  In  re  Snell.  12r. 
Fed.  154.  holding  creditor  obtaining  valid  lien  more  than  four 
months  before  commencement  of  bankruptcy  proceedings  may 
prosecute  same  to  Judgment;  In  re  English,  122  Fed.  114,  hotdin;; 
equitable  Hen  on  partnership  assets  created  eighteen  months  be- 
fore filing  of  petition  takes  precedence  over  trustee's  right  though 
Judgment  rendered  thereon  within  four  months;  In  re  Vnrick  Bank. 
119  Fed.  082,   holding  obtaining  appointment  in   State   court  of 
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receiver  for  Insolvent  partnership  Is  not  of  itself  an  act  of  bank- 
ruptcy; Thompson  t.  Fairbanks,  75  Vt  372,  56  At!  16,  npholdlne 
Ilea  of  chattel  mortgage  on  bankrQpt's  property  given  more  than 
four  months  before  bankruptcy,  tbougb  possession  given  within 
that  time. 

DIstlDguIsbed  in  Clarke  v.  Larremore,  18S  XJ.  6.  483,  23  Sap.  Ct 
364,  47  L.  568,  holding  void,  under  bankruptcy  act  1898,  Judgment 
lien  oQ  bankrupt's  property  nnder  Judgment  obtained  within  fonr 
months  of  bankruptcy. 

Where  State  court  has  possession  of  property  and  Jurisdiction,  It 
determines  controversy,  p.  175. 

Approved  In  In  re  Knight,  125  Fed.  42,  43,  holding  State  conrt 
retains  Jurisdiction  where  possession  of  bankrupt's  property  is 
obtained  and  suit  commenced  over  four  months  before  bankruptcy; 
White  V.  Thompson,  119  Fed.  870,  holding  referee  cannot  enjoin 
enforcement  vf  State  conrt  when  levy  was  made  under  execu- 
tion Issued  before  bankruptcy. 

Distinguished  In  In  re  Hornsteln,  122  Fed.  270,  holding  nnder 
bankruptcy  act  1898,  Bankruptcy  Court  may  stay  alt  proceedings 
in  State  court  that  tend  to  put  property  beyond  reach  of  trustee 
when  appointed;  In  re  Kellogg,  121  Fed.  337,  holding  State  court 
cannot  obtain  Jurisdiction  to  defeat  Bankruptcy  Conrt  by  notice 
of  pendency  of  action  but  without  service  of  summons  required  by 
New  York  Code. 
187  U.  S.  177-180,  47  L.  128,  PICKENS  T.  ROY. 

State  court  retains  control  where  suit  was  instituted  over  four 
months  before  adjudication,  p.  180. 

Approved  In  Metcalf  Brothers  &  Co.  v.  Barker,  187  D.  8.  1T6, 
47  L.  127.  23  Sup.  Ct.  67.  holding  Bankruptcy  Court  cannot  enjolu 
further  proceedings  under  Judgment  of  State  court  In  action  com- 
*menced  before  paeaage  of  bankruptcy  act  setting  aside  transfen; 
In  re  Johnson,  127  Fed.  619,  holding  bolder  Of  chattel  mortgage 
may,  with  Bankruptcy  Court's  permlsalon,  litigate  claim  Id  State 
courts;  In  re  Knight,  125  Fed.  43,  holding  where  State  court  does 
not  obtain  custody  of  property  over  four  months  before  iHtnkraptcT, 
District  Court's  Jurladlctlon  Is  exclusive;  In  re  English.  122  Fed. 
115,  holding  equitable  lien  on  partnership  assets  created  by  trans- 
fer of  interest  eighteen  montbs  twfore  petition  flled  Is  prior  to 
trustee's  right. 
187  V.  S.  181-197,  47  L.  130,  GHIN  v.  SHINE. 

Ordinary  technicalities  of  criminal  proceedings  an  applicable  to 
extradition  treaties  only  to  limited  extent,  p.  184. 

Approved  in  Wright  v.  Henkel,  190  D.  S.  57,  23  Sup.  Ct  785. 
47  L,  954,  holding  in  construing  estraditioD  treaty  with  England. 
essential  identity  of  acts  rrgarded  as  criminal  by  laws  of  treaty 
parties  is  sufficient;  In  re  BnlensI,  120  Fed.  864,  holding  subscribe 
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to  one  ahare  of  French  corporation,  tnanaglDf  corporation  for 
40  per  cent  of  profits,  was  "  blred  "  tlierebr  wltbfn  Frencb  extra- 
dition treatjr. 

Judge  Isenins  warrant  In  extradition  proceedings  may  make  tt 
returnable  before  United  States  commlBsloner.  p.  187. 

Distlngulsbed  In  In  re  Walsbe,  126  Fed.  573,  holding  under  Anglo- 
American  extradition  treaty  crime  for  wblcb  accused  Is  Indictable 
must  be  crime  by  laws  of  place  where  accused  is  found. 
187  U,  S.  167-210,  47  L.  139,  KNIGHT  TEMPLARS,  ETC.,  LIFE 
INDEMNITY  GO.   v.  JARMAN. 

UlSBonrl  suicide  statute  (Rev.  Stat.,   {  5869),  was  Intended  to 
be  prospective  In  Its  operation,  p.  203. 

Approved  In  Eastern  Building,  etc.,  Aasn.  v.  Williamson,  189 
U.  S.  130,  23  Snp.  Ct.  631,  47  L.  741,  holding  undertaking  of  loan 
association  to  mature  shares  of  stock  at  certain  time  is  not  affected 
by  loan  obtained  by  owner  of  such  shares  after  amendment 
187  U.  S.  211-237,  47  L.  147,  SECURITY  TRUST  CO.  v.  BLACK 
BIVER  NAT.  BANK. 

Administration   laws  of  State  are  to  be  observed   by  Federal 
courts,  p.  220. 

Approved  In  Security  Trust  Co.  v.  Dent,  187  U.  S.  230,  23  Sup. 
Ct  62.  47  L.  159,  reaffirming  rule;  Schumeier  v.  Connecticut  Mat. 
Life  Ins.  Co.,  124  Fed.  866,  holding  nonresident  of  Minnesota  can- 
not enforce  claim  against  estate  In  Federal  court  after  expiration 
of  time  provided  by  State  statute  for  presenting  claims;  Gmn  t. 
Barrett.  123  Fed.  350,  holding  right  to  revive  action  at  law  for  in- 
frlngenieDt  of  patent  Is  governed  by  Massachusetts  statute  regu- 
lating suits  agnlnst  executors;  McFherson  v.  Mississippi  Talley 
Trnst  Co.,  122  Fed.  373,  holding  Federal  court  Is  bound  by  State 
court's  holding  as  to  descent  of  Intestate's  property  within  State 
court's  Jurisdiction. 
187  U.  S.  2.^7-239.  Not  cited. 
187  B.  S.  239-246,  47  L.  159,  McFARLAND  t.  BROWN. 

Where  Jurisdiction  has  ceased  to  exist.  Judgment  ordering  new 
trial  would  be  final,  p.  245. 

Approved  In  Tubman  v.  Baltimore,  etc.,  R.  R.  Co.,  100  O.  B.  39, 
23  Sup.  Ct  778,  47  L.  047,  holding  judgment  dlamleslng  case  for 
want  of  prosecution  cannot  be  set  aside  on  application  after  close 
of  term,  no  surprise  or  fraud  being  present 
187  n.  S.  246-24a    Not  cited. 

187   U.    S.    248-257,    47   L.   163,    MENCKB   T.   CAKGO   OP   JAVA 
SUGAR. 

An  overhead  bridge  preventing  access  to  place  designated  renders 
It  as  unsafe  as  sand-bars  under  water,  p.  267. 

Approved  In  Crisp  v.  United  States  &  Australasia  SS.  Co.,  124 
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Fed.  7S0,  boldtag  cliarterer  liable  for  Injury  to  Teasel  l>r  breacli 
of  coTenant  to-select  wbarf  wbere  vessel  contd  nlways  lie  afloat 
at  any  time  of  Ude. 

Dlstlngtiisbed  In  Tweedie  Trading  Oo.  t.  New  Tork,  etc..  Dye- 
wood  Co.,  127  Fed.  280,  holding  cbarter  party  requiring  charterer 
to  fnmlab  cargo  within  reach  of  ablp's  tackle  at  pwt  of  loading 
wbere  ship  could  Ite  afloat  not  equivalent  to  as  near  port  as  she 
can  safely  get. 

187  U.  S.  258-270,  47  L.  167,  NORTHEHN  CENT.  BY.  CO.  T.  MARY- 
LAND, 
.   Tbe  mere  qneatloQ  whether  alleged  contract  was  repealed  by 
State  law  is  State  question,  p.  267. 

Approved  in  Wisconsin,  etc..  By.  Co.  t.  Powers,  Ifil  TT.  8.  SSS, 
24  Sup.  Ct  108,  following  Michigan  decision  that  act  1887  repealed 
act  I8S3.  providing  tbat  existing  tax  rate  shoold  not  apply  to 
roads  built  north  of  forty-fourtb  parallel;  Anglo-Am.  Prov.  Co.  v. 
Davis,  etc.,  Co.  (No.  1),  Ifil  V.  S.  374,  24  Sup.  Ct  92.  upholding  N.  T. 
Code  Civ,  Proc.,  S  1780,  prohibiting  suit  by  one  foreign  corpora- 
tion against  another  on  cauae  not  arising  within  Stata. 

187  U.  8.  271-280.  47  L.  ITS.  EVANS  v.  NBLLIS. 

When  receiver  cannot  bring  ault  In  State  of  appointment,  be 
cannot  elsewhere,  p.  277. 

Approved  In  Hale  v.  AlUnson,  188  V.  8.  66,  68,  23  Sup.  CL  247, 
249,  47  L.  887.  388,  holding  receiver  appointed  by  court  of  equity 
cannot  sue  in  foreign  Jurisdiction  to  enforce  statutory  liability  of 
stockholders;  Great  Western  Hin.,  etc.,  Co.  v.  Harris,  128  Fed.  327. 
holding  receiver  of  Insolvent  corporation  appointed  by  court  under 
general  equity  power  cannot  sue  In  anotber  Jurisdiction  unless  title 
be  vested  in  blm. 

DIstinguisbed  in  Wyman  v.  Bowman,  127  Fed.  265,  boldlng  re- 
ceiver may  sue  t>eyond  JuHsdlctlon  to  enforce  stockholder's  Uabillty 
arising  from  contract  of  subscription. 

187  U.  8.  281-294,  47  L.  178.  LAWDKE  v.  STONE. 

Nothing  la  Imported  till  It  comes  within  the  limits  of  a  port 
p.  284. 

Approved  In  United  States  v.  Brown,  127  Fed.  797,  boldlng  board 
of  general  appraisers  acting  under  customs  administrative  act 
1800,  to  examine  and  decide  tbe  case,  must  flrst  determiue  Its  own 
Jurisdiction;  American  Sugar  Refining  Co.  v.  BIdweU,  124  Fed.  685, 
GS6,  holding  sugar  shipped  from  Porto  Rico  before  treaty-  but  arriv- 
ing In  New  York  after  treaty  is  not  subject  to  duty,  not  being  Im- 
ported from  foreign  country;  American  Sugar  Reflnlng  Co.  v.  Bid- 
well.  124  Fed.  682.  boldlng  goods  arriving  from  Philippine  Islands 
are  not  Imported  until  actual  arrival  at  port  of  entry,  and  are 
governed  by  law  then  In  force. 
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187  V.  S.  294-S08.  47  L.  163.  CHBROKBB  NATION  T.  HITOH- 
COCK. 

Congresa  posaesBeB  plenarf  power  of  contnil  over  Indl&n  tribes, 
p.  306. 

Approved  Id  United  States  v.  Rtckert,  188  V.  8.  136,  23  Sup.  Ct. 
481,  47  L.  637,  boldlng  nnder  act  Febniary  8,  1887,  allotting  lands 
In  severalty.  United  States  holds  same  In  trnst  and  may  Bne  In 
equity  to  restrain  collection  of  Improvement  taxes;  Lone  Wolf  v. 
Hitchcock.  187  n.  S.  668,  23  8np.  Ct.  222,  47  E^  307,  uptaoldlDK  act 
Jnne  6,  1900,  providing  for  allotment  in  severalty  of  lands  held 
In  common  by  Kiowa.  Comanche  and  Apacbe  Indians. 

187  U.  S.  308-316,  47  L.  190,  EQUITABLE  LIFE  A8SUH.  SOC.  v. 
BROWN. 

Where  lower  court's  ruling  on  Federal  qneatlon  accords  wltb  Fed- 
eral boldtng  no  appeal  flowed,  p.  314. 

Distinguished  In  State  v.  Smith,  177  Mo.  96,  7G  S.  W.  632.  holding 
where  constitutionality  of  ordinance  was  decided  by  trial  conrt 
right  to  appeal  vesta,  although  Supreme  Court  has  previously  held 
sucb  ordinance  Invalid. 
187  U.  S.  315-327.    Not  cited. 
187  U.  8.  327-335.  47  L.  200,  ELUOTT  v.  TOEPPNER. 

Judgment  that  person  is  not  bankrupt  on  verdict  of  not  guilty  In 
trial  by  Jnry,  under  bankruptcy  act;  |  19,  is  reviewable  only  on 
writ  of  error,  pp.  833-335. 

Approved  In  Holden  v.  Stratton,  191  U.  8.  110,  24  Sup.  Ct.  47, 
holding  certiorari,  not  appeal,  proper  method  to  review  decision 
of  Circuit  Court  Appeals  In  reviewing  by  original  petition  proceed- 
ings of  Inferior  courts  of  bankruptcy;  Sullivan  v.  King,  119  Fed. 
1020,  dismissing  appeal  to  review  bankruptcy  proceedings. 
187  U.  S.  335-365,  47  L.  204,  IOWA  LIFE  INS.  CO.  v.  LEWIS. 

Time  Is  essence  of  insurance  contract  and  nonpayment  at  day 
involves  absolute  fnteiture,  p.  351. 

Approved  In  Manhattan  Life  Ins.  Co.  v.  Wrtgbt,  126  Fed.  85, 
holding  stlpnlatlon  In  Insurance  contract  for  avoidance  of  contract 
on  failure  to  pay  premium  on  certain  day  Is  valid  and  enforceable. 

Distinguished  Id  MacMshon  v.  United  States  L.  Ins.  Co.,  128  Fed. 
392,  holding  company  accepting  draft  on  New  Tork  from  reputable 
Mexican  bank  in  payment  of  premium  cannot  forfeit  policy  on 
failure  of  Issuing  bank  before  payment. 

187  U.  S.  856-361,  47  L.  214.   LATTON  V.  MISSOURI. 

The  proper  time  to  raise  Federal  question  Is  in  trial  court,  p.  308. 

Approved  In  Mutual  Life  Ins.  Co.  v.  McGrew,  188  D.  S.  308,  23 
Sup.  Ct  378,  47  L.  484,  holding  Federal  question  of  effect  given  to 
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Hawaiian  treaty  not  presented  in  trial  court  Is  raised  too  late  In 
petition  for  rehearing  In  State  Supreme  Court 
187  U.  S.  862-419.    Not  cited. 

187  U.  8.  419-427.    47  L.   240.   WESTERN   UNION  TEL.   CO.  t. 
BOEODGH  OP  NEW  HOPE. 

It  Is  a  mistake  to  measure  reasonableness  of  supervlsorr  license 
fee  by  amount  actaally  expended  by  city,  p.  438. 

DlBtlngnlshed  in  Postal  Tel.,  etc..  Co.  t.  Taylor,  192  V.  B.  67,  71. 
24  Snp.  Ct  209.  211,  holding  Invalid  license  fee  imposed  on  poles 
and  wires  twenty  times  expense  which  would  be  required  for 
thorough  inspection  and  measures  of  precaution;  Postal  Tel.,  etc. 
Co.  T.  New  Hope,  182  U.  8.  60.  62,  24  Sup.  Ct  207,  reversing  Judg- 
ment awarding  maulclpallty  lees  sum  than  was  due  under  ordinance 
taxing  poles  and  wires  since  award  of  such  less  sum  by  Jnry 
stamped  ordinance  as  unreasonable. 

License  fee  for  enforcement  of  local  governmental  supervision 
is  not  itself  obnoxious  to  Constitution,  p.  427. 

Approved  in  Atlantic  &.  Pacific  TeL  Co.  v.  Philadelphia.  190  U.  S. 
1«4,  165.  167,  23  Sup.  Ct  818.  47  L.  1000,  holding  reason  a  bleuess  ot 
municipal  license  fee  of  $1  per  telegraph  pole  and  f2.S0  for  escb 
mile  of  overhead  wires  within  city  is  for  Jury;  Duluth  Brewing,  etc.. 
Co.  V.  City  of  Superior,  123  Fed.  359,  upholding  city  ordinance  re- 
quiring all  dealers  In  liquors  to  procure  license  from  city  considered 
as  exercise  of  police  power. 

187  U.  S.  427.  428,  47  L.  244,  CAHY  MPQ.  CO.  v.  ACME  FLEXIBLE 
CLASP  CO. 

Judgment  of  Circuit  Court  of  Appeals  In  criminal  case  Is  final 
under  Judiciary  act  1801.  p.  428. 

Approved  In  O'Neal  v.  United  States,  190  U.  8.  38.  23  Sup.  Ct  777. 
47  L.  946.  holding  Judgment  of  District  Court  imposing  Imprisonment 
for  contempt  in  assaulting  officer  of  court  cannot  Iw  reviewed  by 
Supreme  Court;  Ex  parte  O'Neal.  125  Fed.  968,  holding  Circuit  Court 
cannot  review  on  habeas  corpus  District  Court's  punlsbmeut  for 
contempt  where  latter  court  had  Jurisdiction. 

187   U.    S.   429-436.   47    I^   245,    MEXICAN    CENT.   B.    B.   CO-   v. 
ECKMAN. 

"  Jurisdiction."  referred  to  In  section  S,  Judiciary  act  1891,  Is  that 
of  Federal  court's  as  such,  p.  432, 

Distinguished  in  O'Neal  v.  United  States,  190  U.  S.  37,  23  Sup. 
Ct  777,  47  L.  946,  holding  Supreme  Court  cannot  review  Judgment 
of  District  Court  Imposing  Imprisonment  for  contempt;  St  IiOuIb 
Cotton  Compress  Co.  v.  American  Cotton  Co..  125  Fed.  198,  109. 
holding  under  act  March  3.  1891.  Supreme  Court  has  JurledlctioR 
to  review  dhectly  Judgment  o(  Circuit  Court  sustaining  objection 
to  its  Jurisdiction  based  on  inadequate  summons. 
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Federal  Jurisdiction  dependa  upon  eltuatlon  of  partlea  named  In 
record,  p.  434. 

Approved  In  Bedfleld  v.  Baltimore  &  0.  R.  B.  Co.,  124  Fed.  S30, 
holding  Federal  court  bas  no  Jurledlctlon   on  ground  of  dlrerae 
citlsenship  of  suit  by  stockbolder  against  corporation  and  foreign 
corporation  aa  majority  stockholder  In  domestic  corporation. 
187  U.  S.  437-M7,  4T  L.  249,  OSHKOSH  WATBB-WOEKS  CO.  v. 


Legislature  may  modify  or  cbange  existing  remedies  wltbout  Im- 
pairing obligation  of  contract,  p.  439. 

Approved  In  Stone  v.  Drainage  DIsL,  118  Wis.  398,  96  N.  W.  409, 
upbolding  Laws  1901,  p.  47,  modifying  Rev.  StaL  1898,  f  1379,  for 
revising  orders  confirming  report  of  commtaalonera  appointed  to 
create  drainage  district  See  95  Am.  St  Rep.  886,  note. 
187  D.  S.  447-154,  47  L.  253,  PACIFIC  STEAM  WHAUNG  CO.  v. 
UNITED    STATES. 

Injunction  will  not  lie  to  restrain  collection  of  tax  on  mere 
ground  of  Illegality,  p.  451. 

Approved  In  Corbus  v.  Gold  Mining  Co..  187  IT.  S.  464,  23  Sup. 
Ct  IGO,  47  L.  2G0.  affirming  judgment  dlsmlsaing  ault  In  equity  by 
stockholder  to  restrain  corporation  from  paying  Alaskan  license  tax 
where  no  Irreparable  Injury  shown. 

187  D.  S.  455-405,  47  L.  258,  CORBUS  v.  ALASKA  TREADWELL 
GOLD   MIN.   CO. 

Shareholder  to  sue  In  own  name  must  sbow  earnest  effect  to 
Induce  action  by  eorporntion.  p.  462. 

Approved  in  Davis,  etc.,  Mfg.  Co.  v.  Los  Angeles,  180  U.  S.  220, 
23  Sup.  Ct  501.  47  L.  781,  holding  subcontractor  cannot  obtain  in- 
junction to  prevent  enforcement  against  employees  of  city  ordinance 
prohibiting  erection  of  gaBworka  within  certain  limits;  Kessler  v. 
EDSiey  Co.,  123  Fed.  551,  holding  minority  stockholders  not  en- 
titled to  relief  against  corporation  for  sale  of  property  with  power 
of  redemption  where  no  action  was  taken  for  four  years. 
187  U.  S.  4(!G.    Not  cited. 

187  U.  S.  407-479.  47  L.  201,  HARTFORD  FIRE  INS.  CO.  V.  WIL- 
SON. 

Possession  cannot  be  conclusive  upon  question  of  delivery,  p.  47S. 

Approved  In  Coffin  v.   New  York  Life  Ins.  Co.,   127  Fed.  55C, 

holding  In  action  on  life  insurance  policy  the  burden  of  proving 

delivery  rests  on  plaintiff  tbough  possession  is  prima  facie  evidence. 

187  U.  ».  470-401.  47  L.  2G6,  MOBILE  THAN  SPORT  AXION  CO.  v.   . 

MOBILE. 

All  lands  below  bIgU-water  mark  passed  to  State  of  Alabama  on 
admission  In  1819,  p.  490. 

Approved  In  dissenting  opinion  in  Kean  v.  Calumet  Canal  Co., 
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Ct  688,  47  L.  828,  boldlns  Supreme  Court  cannot  review  judgment 
where  no  claim  of  Federal  right  was  called  to  attention  of  State 
court  In  any  way. 
187  U.  S.  580-1196,  47  L.  314,  ATRES  t.  FOLSDORPEIt. 

Plaintiff  suing  out  writ  from  Circuit  Court  of  Appeals  cannot 
obtain  second  for  Supreme  Court,  p.  S90. 

Approved  In  Spreckels  Sugar  Itef.  Co.  v.  McClaln,  192  TJ.  S.  408. 
24  Sup.  Ct  379,  boldlng  where  plaintltF  electa  to  go  to  Circuit  Court 
of  Appeals  for  review  be  cannot  if  unsuccessful  prosecute  writ  of 
error  to  Supreme  Coart 

Wbere  Circuit  Court's  Jurisdiction  Is  based  on  diversity  of  ddzen. 
ship.  Circuit  Court  of  Appeals'  judgment  la  final  though  constltu-. 
tlonal  question  appears,  p.  695. 

Approved  in  American  Cottoo  Compress  Co.  t.  American  Cotton 
Co.,  125  Fed.  202,  holding  Supreme  Court  bas  jurisdiction  to  review 
judgment  of  Circuit  Court  dismissing  suit  on  ground  of  Inadequate 


Certiorari  will  not  be  granted  on  petition  two  years  after  judg- 
ment rendered,  p.  595. 

Approved  in  Spencer  v.  Duplan  Silk  Co.,  191  V.  S.  532,  24  Sup.  Ct. 
176,  holding  certiorari  will  not  be  granted  on  petition  one  year  and  a 
half  after  Judgment  rendered. 

187  U.  S.  69ft-606,  47  L.  318,  PAGE  v,  EDMUNDS. 

Instance  of  revisory  petition  to  Circuit  Court  of  Appeals,  p.  600. 

Approved  in  Burleigh  T.  Foreman,  125  Fed.  220,  boldlng  appeal 
lies  from  order  made  upon  separable  Issue  arising  between  in- 
terveners in  proceedings  to  marshal  assets  in  Bankruptcy  Court. 

Seat  In  a  stock  exchange  Is  property,  p.  601. 

Approved  In  In  re  Nelmann,  124  Fed.  739,  taolding  certlticate  of 
membership  In  Milwaukee  chamber  of  commerce  Is  property  which 
passes  to  trustee  In  bankruptcy;  Matter  of  Hellman.  174  N.  Y. 
257,  66  N.  E.  810.  95  Am.  St.  Bep.  583,  holding  seat  in  stock  exchange 
Is  property  wblcb  passes  to  receiver  or  assignee  in  bankruptcy. 

Dlstlngulsbed  In  Baltimore  City  r.  Jobnson,  96  Ud.  738,  54  Atl. 
646,  boldlng  seat  In  stock  exchange  not  "  property  "  so  as  to  be  sub- 
ject of  taxation. 

187  U.  S.  606-811.  47  L.  323,  OTIS  v.  PABKBE. 

Cal.  Const.,  art.  4,  f  26,  avoiding  contracts  for  corporation  shares 
on  margin  is  valid,  p.  610. 

Approved  in  People  v.  Lochner,  177  N.  T,   149,  69  N.  E,  374, 
npholding  Laws  1897,  p.  485,  limiting  employment  In  bakeries  to 
sixty  hours  per  week  and  ten  bours  per  day. 
Vol.  in-82 


Cciot^lc 


IST  U.  B.  611-638  Notea  on  U.  B.  Reports.  130S 

187  D.  8.  eil-617,  47  L.  328,  DIAMOND  QLUB  CO.  ▼.  HNITED 
STATES  GLUE  CO. 

That  the  operation  of  at&tute  tends  to  Interfere  wltli  Interstate 
commerce  la  not  enough  to  Invalidate  It,  p.  S16. 

ApproTod  In  Anglo- American  Ptot.  Co.  t.  Davia,  etc.,  Co,  (No.  1), 
191  U.  B.  376,  24  Sup.  Ct  93,  npholdlng  N.  T.  Code  Civ.  Proc., 
prohibiting  salts  hj  one  foreign  corporation  against  anottm  except 
wbere  cause  arose  wltbln  the  State. 

187  D.  8.  617-821,  47  L.  333.  HANLET  v.  KANSAS  CITY  SOUTH- 
BEN  KT.  CO. 

Transportation  for  othera  Is  commerce  IrrespectlTe  of  owno's 
puipose  concerning  the  goods,  p.  819. 

Approved  in  Lottery  Case,  188  D.  S.  352,  23  Sup.  Ct  325,  47  L. 
600,  lioldlDg  carriage  of  lottery  tlcketa  between  States  by  Interstate 
express  company  Is  interstate  commerce. 

Dlstingulsbed  In  United  States  v.  Whelpley ,  125  Fed.  617,  hold- 
■Ing  act  Marcb  2,  1895,  prohibiting  carriage  of  lottery  tickets  from 
one  Slate  Into  another  does  not  prohibit  carriage  thereof  Into  Dis- 
trict of  Colombia. 
187  0.  S.  G22-633,  47  K  336.  CALDWELL  V.  NORTH  CAROLINA, 

License  fee  Imposed  upon  agent  of  nonresident  portrait  company 
for  delivering  pictures  la  Invalid;  p.  63S. 

Approved  In  Norfolk,  etc.,  Ry.  Co.  r.  Sims,  191  U.  S.  45ft  24 
Sup.  Ct  1!>4,  holding  unconstitutional  license  tax  Imposed  by  N.  C. 
Laws  1901,  p.  lis,  on  all  "engaged  in  selling"  sewing  machines 
as  applied  to  sale  of  machine  shipped  In  on  written  order  of  cus- 
tomer; Kehrer  v.  Stewart,  117  Ga.  972,  44  S.  E.  855,  holding  sale 
to  caatomer  In  one  State  of  goods  which  are  In  another  State  to 
be  delivered  to  common  carrier  for  shipment  Is  Interstate  com- 
merce. See  96  Am.  SL  Rep.  84S,  note. 
187  U.  8.  635,  47  L.  343.  BROWN  v.  DRAIN. 

Decree  of  Glrcolt  Court  affirmed  wltb  coats,  p.  636l 

Cited  hi  Duncan  v.  Ramlsb,  142  CaL  691,  683,  76  Fac.  6S3,  hold- 
ing landownw  assessed  tor  street  Improvements,  under  Cal.  street 
Improvement  act  1S91,  cannot  cnnpUln  of  assessment  after  fail- 
ure to  protest  before  council. 

187  U.    S.   637,   638.   47  L.   344,    DISTRICT    OF   COLUMBIA  t. 
BARNES. 

Appeal  from  Court  of  Claims  dismissed,  p.  637. 

Cited  in  Pam-to-Pee  v.  United  States.  187  U.  S.  382,  23  Sup.  Ct 
147,  47  L.  226.  holding  Court  of  Claims  has  Jurisdiction,  under 
act  March  19,  1890,  to  Inquire  Into  execution  of  Judgment  award- 
log  amount  due  Pottowatomle  Indians  from  United  States. 
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187  U.  8.  641,  47  L.  346,  EUBBEB  TIEB  WHBBL  CO.  T.  GOOD- 
YEAB  TIRE,  ETC.,  RUBBER  CO. 

Petition  for  writ  of  certiorari  denied,  p.  641. 

Cited  In  Bubber  Tire  Wheel  Co.  v.  Victor  Rubber  Tire  Co.,  123 
Fed.  86,  holding  void  for  want  of  novelty  Grant  patent  No.  SS4,67&, 
for  rubber  tire  wheel. 
187  D.  8.  643,  47  L.  346,  KING  v.  BENDER. 

Petition  (or  writ  of  certiorari  denied,  p.  643. 

Cited  In  Murray  y.  Bender,  125  Fed.  709,  holding  on  refusal  of 
Supreme   Court  to  trant  certiorari   to  review   decree   of   Circuit 
Court  such  decree  became  law  of  the  caae  not  open  to  review. 
187  n.  S.  644,  47  L.  346,  MINNESOTA  MOLINE  PLOW  WORKS 
V.  DOWAGIAC  MFG.  CO. 

Petition  for  writ  of  certiorari  denied,  p.  644. 

Cited  In  Dowaglac  Mfg.  Co.  v.  Brennan,  127  Fed.  144,  upholding 
validity  of  Hojt  patent  No.  446,230,  for  Improvement  In  grain  drills, 
consisting  of  spring  pressure  rods  for  uneven  ground. 
187  U.  8.  6S2,  47  L.  350,  DU  SHEN  TAW  v.  UNITED  STATES. 

Appeals  from  District  Court  for  New  Tork  docketed  and  dis- 
missed, p.  652. 

Cited  la  In  re  Ong  Lung.  125  Fed.  814,  holding  petitioner  apply- 
ing to  Circuit  Court  for  habeas  corpus  upon  denial  of  right  to  en- 
ter by  Immigration  officers  and  treasury  department  irat  entitled 
tobott. 
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188  V.  8.  1-10,  47  L.  359,  KEa-LBT  t.  RH0AD8. 

Supreme  Court  may  Inquire  whetber  facta  agreed  upon  aupport 
Judgment,  p.  S. 

Approved  In  Blackatone  v.  Miller,  188  D.  S.  203,  23  Snp.  Ct  278. 
47  L.  444,  holding  State  may  tax  transfer  nnder  nonresident's  will 
of  debts  dne  from  residents,  where  snch  debts  remained  In  State 
over  one  year. 

Property  stored  for  indefinite  time  during  transit  Is  subject  to 
local  assessment,  p.  5. 

Approved  In  American  Steel,  etc.,  Co.  v.  Speed,  192  U.  S.  520,  24 
Sup.  Ct  370,  holding  mannfactored  goods  m  original  packagea  at 
point  of  destination  within  State  are  taxable  therein;  Diamond 
Match  Co.  V.  Ontonagon.  1S8  U.  S.  93,  95,  23  Bup.  Ct.  270,  271,  47 
L.  398.  399,  holding  logs  lying  In  boom  awaiting  shipment  by  rail 
are  taxable  by  State  under  Mich,  act  April  8,  1890. 

188  U.  S.  10-14.    Not  cited. 

188  U.  S.  14-42,  47  L.  866,  ANDREWS  T.  ANDREWS. 

Constitutional  provisions  for  full  faith  and  credit  to  State  deci- 
sions establish  a  rule  of  evidence,  p.  36. 

Approved  In  Winston  v.  Winston,  188  U.  S.  607,  23  Sup.  Ct  S12,  47 
L.  922,  reaffirming  rule:  Anglo-American  Pror.  Co.  v.  Davis,  etc., 
Co.  (No.  1),  191  U.  S.  374,  24  Sup.  Ct.  93,  upholding  section  1780. 
N.  Y.  Code  Civ.  Proc.,  prohibiting  suits  by  one  foreign  corporation 
against  another  except  where  cause  arose  within  Stat«. 

State  divorce  decree  may  be  collaterally  Impeacbed  for  want  of 
Jurisdlctiou,  based  on  want  of  domicile,  p.  39. 

Approved  In  German  Sav.  Soc.  v.  Dormitzer,  192  U.  8. 128,  24  Sap. 
Ct.  222,  holding  divorce  decree  may  he  Impeached  In  another  State 
by  proof  of  no  jurisdiction,  although  record  purports  to  show  Juris- 
diction; dissenting  opinion  In  South  Dakota  v.  North  Carolina.  192 
U.  S.  340.  24  Sup.  Ct  285.  majority  holding  Supreme  Court  has 
original  Jurisdiction  of  forecloBure  suit  by  South  Dakota  as  donee 
of  bonds  issued  by  North  Carolina  and  secured  by  railroad  mort- 
gages. 
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188  U.  S.  42-B5.  47  L.  37S,  EARLB  T.  CABSON. 

A  transfer  or  stock  merely  to  avoid  liability  Is  void  BBd  trans- 
ferrer remains  liable,  p.  60. 

Approved  In  Scliofleld  v.  Twining,  127  Fed.  487,  holding  father 
liable  as  stockholder  where  prior  to  bank's  failure  he  sold  shares  to 
his  son,  a  director,  wbo  failed  to  transfer  same  on  books. 
188  U.  8.  56-81,  47  L.  380,  HALE  v.  ALUNSON. 

Gen.  Stat  Minn.  ISM,  does  not  empower  receiver  to  sue  out  of 
Jurisdiction  to  enforce  atockbolder's  liability,  p.  67. 

DlstlngnlBhed  In  Bnrget  v.  Robinson,  123  Fed'.  262,  263,  2GT,  268. 
holding  Circuit  Court  of  Appeals  precluded  from  reopening  case  by 
summary  denial  by  Supreme  Court  of  application  for  writ  of  cer- 
tiorari where  same  Issues  were  presented. 

An  ordinary  receiver  has  no  extraterritorial  power  of  official 
action,  p.  68. 

Approved  In  Finney  v.  Guy,  189  D.  S.  340,  341,  344,  23  Bup.  CL 
560,  561,  47  L.  813,  845,  holding  where  Minnesota  courts  allow  only 
action  against  resident  stockholders  to  enforce  statutory  liability, 
full  faith  anfl  credit  Is  not  denied  by  refusal  of  another  State  to 
enforce  ancli  liability;  Great  Western  Mln.,  etc.,  Co.  v.  Harris,  128 
Fed.  32S,  holding  receiver  of  Insolvent  corporation  appointed  by 
court  under  general  equity  powers  cannot  sue  for  fund  In  foreign 
Jurisdiction;  Tyler  v.  Hale,  122  Fed.  1021,  holding  receiver  cannot 
maintain  proceedings  in  foreign  Jurisdiction  to  enforce  stockholder's 
liability. 

Distinguished  In  Wyman  v.  Bowman,  12T  Fed.  2S5,  holding  re- 
ceiver takes  subscription  liability  of  Btockbolders  as  choses  In  action 
of  corporation  and  can  enforce  same  in  legal  proceedings. 

In  questions  of  moltlfarlousneaa  equitable  Jurisdiction  must  de- 
pend upon  convenience  of  all  parties,  p.  77. 

Approved  In  Klrwan  v.  Murphy,  189  U.  S.  54,  23  Sup.  Ct.  803, 
47  L.  705,  holding  equity  will  not  Interfere  to  prevent  survey  of 
land  claimed  by  government  where  no  Irreparable  damage  will  re- 
sult and  ivhere  legal  remedy  is  adequate;  Illinois  Cent.  Ky.  v. 
CafCrey,  128  Fed.  775,  holding  good  on  demurrer  bill  Joining  large 
number  of  defendants  where  the  cause  against  eacb  i^  same  and 
when  Joinder  will  promote  convenience  of  ail  concerned;  Wyman  v. 
Bowman,  127  Fed.  202.  2G3,  allowing  bill  against  nine  defendants 
to  collect  uupald  subscriptions  where  same  question  of  law  and 
fact  are  Involved  and  convenience  of  all  parties  will  be  advanced. 
188  U.  S.  82-97.47  L.  3!>l.DIAMOND  MATCH  CO.  v.  ONTONAGON. 

Until  goods  are  committed  to  carrier  for  transportation  beyond 
State  they  are  taxable  therein,  p.  04. 

Approved  In  New  York  v.  Knight,  192  U.  S.  28,  24  Sup.  Ct.  203, 
upholding  New  York  tax  on  Independent  cab  service  maintained  by 


llzccbyCoOgIC 


188  n.  8. 9T-1SS  Notes  on  U.  S.  Beports.  1302 

FennsylTanla  railroad  at  Its  terminal  wlttaln  tbe  State;  Blactatone 
T.  Miller,  188  U.  S.  203,  holding  State  may  tax  transfer  under  will 
of  nonresident  of  debts  dne  from  residents. 
188  C.  S.  97-104,  47  L.  400,  BILLINGS  v.  ILLINOIS. 

IlUnole  law  taxing  certain  life  esta.teB  when  remainder  Is  to 
lineal  descendants,  bnt  not  when  It  Is  to  collateral  belrs.  does  not 
deny  eqtial  protection,  p.  102. 

Approved  In  Standard  Oil  Co.  t.  Spartanburg.  66  S.  C.  41,  44  S.  B. 
870,  holding  Invalid  ordinance  requiring  dealers  In  oil  upon  which 
tbe  license  bas  not  been  paid  to  pay  license  ot  $250  per  year. 
188  D.  S.  104-108.    Not  Cited. 

188  11.  S.  108-156,  47  L.  406,  NELSON  t.  NORTHERN  PAC  BT. 
CO. 

Tbe  railroad  company  under  act  of  1864  acquired  no  vested  in- 
terest until  definite  location  as  shown  by  map,  p.  125. 

Approved  In  Oregon,  etc.,  R.  R.  t.  United  States,  189  IT.  S.  Ill,  113, 
114.  lis,  23  Sup.  CL  618,  619,  620,  47  L  730,  731,  732,  holding  bona 
fide  settler  upon  Indemnity  land  granted  to  California  &  Oregon  rail- 
way by  act  of  1806,  prior  to  selection  by  company,  may  return  same; 
T]nited  States  t.  Losekamp,  127  Fed.  S61,  holding  United  States  can- 
not recover  for  timber  cut  upon  land  which  when  surveyed  will 
come  within  place  limits  of  grant  of  railroad,  map  of  definite  loca- 
tion having  been  filed. 

l>lstiugulBhed  In  Toltec  Ranch  Co.  v.  Cook,   191  U.   S.   538,   541. 
24  Sup.  Ct  168,  169,  holding  adverse  possession  for  ten  years  under 
claim  of  right  of  lands  within  ten-mile  limit  of  grant  to  Central 
Pacific  transferred  title  though  no  patent  issued. 
188  U.  S.  156-183,  47  L.  425,  SMYTHE  v.  UNITED  STATES. 

Superintendent  of  mint  Is  liable  for  face  value  of  treasury  notes 
destroyed  by  fire,  p.  177. 

Approved  In  Klontgomery  Co.  t.  Cochran,  121  Fed.  25,  holding 
treasurer  liable  by  statute  for  proceeds  accruing  from  sale  of  bonds, 
responsible  for  check  given  by  purchaser  In  payment  for  bonds. 
188  U.  R.  184-188,  47  L.  435,  REALS  v.  GONE. 
'  Federal  Jurisdiction  depends  upon  right  or  Immnnlty  of  Federal 
nature  denied  in  State  court,  p.  186. 

Approved  In  Pennsylvania  R.  B.  Co.  v.  Hughes,  191  U.  S.  4%,  S4 
Sup.  Ct.  134,  holding  no  Federal  question  presented  by  qnestlon  of 
applying  law  of  place  of  contract  to  contract  limiting  carrier's 
liability  to  agreed  valuation. 

Whether  contradictory  statements  work  estoppel  Is  question  of 
general  law,  p.  186. 

Approved  In  Schaeffer  r.  Werllng,  188  U.  S.  519,  23  Sup.  Ct  450, 
47  L.  572,  holding  question  whether  municipality  by  refusing  to  bear 
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evidence  against  asBeaament  la  estopped  to  collect  same  Is  not  a 

Federal  question, 

188  U.  S.  188-207,  47  L.  438,  BLACK8T0NB  t.  MILLER. 

New  Xork  statute  taxing  transfer  of  debta  under  will  of  nonresi- 
dent U  valid,  p.  205. 

Approved  in  Board  of  Assessors  v.  Comptolr  National,  191  D.  S. 
403,  24  Sup.  Ct  113,  holding  State  may  tax  property  In  shape  of 
credltB  evidenced  hj  notes  beld  within  the  State  by  agent  of  foreign 
corporation;  Eldd  t.  Alabama,  188  D.  8.  732,  23  Sup.  Ct.  402,  47  L. 
R72,  upholding  Ala.  Code  1886,  i  453,  taxing  railroad  stock  but  ex- 
empting stock  In  domestic  roads  and  in  other  roads  listing  sub- 
stantially all  property  for  taxation;  Western  Assur.  Co.  v,  Halllday, 
128  Fed.  259,  260,  upholding  Rev,  StaL  Ohio  1SW>-S2,  |  2731,  provid- 
ing for  taxation  of  personalty  having  situs  within  State  regardlesa 
of  owner's  domicile. 
188  U.  S.  208-220.  Not  cited. 
188  U.  S.  220-230,  47  L.  452,  BASTON  v.  IOWA. 

Congress  did  not  intend  to  leave  field  open  for  States  to  legislate 
concerning  national  bKnk,  p.  232. 

Approved  In  The  Boauoke.  189  D.  S.  108.  23  Sup.  Ct  ^4,  47  L. 
774,  holding  Invalid  Ball.  Code  Wash.,  H  5953.  6954,  for  creation 
of  preferred  lien  on  ocean-going  vessels  owned  In  other  States  for 
work  and  materials  furnlstied. 

188  n.  S.  239-253,  47  L.  400,  BLEISTBIN  v.  DONALDSON  LITHO- 
GRAPHING CO. 

Pictorial  Illustration  advertising  a  circus,  though  drawn  from  real 
life,  may  be  copyrighted,  p.  251. 

Approved  In  Hegeman  v.  Springer,  189  U.  S.  CKKS,  23  Sup.  Ct  S49, 
47  L.  921.  reaffirming  rule;  Cleland  v.  Thayer,  121  Fed.  72,  holding 
colored  photograph  of  natural  scenery  may  be  subject  of  copyright 
188  TI.  S.  254-283,  47  L.  403,  THE  MANILA  PRIZE  CASES. 

Vessels  sunk  in  battle  and  later  raised,  reconatructed  and  ap- 
propriated are  subject  to  prize  claim,  p.  206. 

Approved  in  dissenting  opinion  in  The  Infanta  Maria  Teresa,  188 
D.  8.  290,  47  L.  479,  23  Sup.  Ct  414.  majority  holding  Spanish  veasel 
sunk  at  Santiago,  raised  and  lost  while  on  way  to  Norfolk  for  re- 
construction was  not  appropriated  by  government  for  purposes  of 
pri7«  claims. 

Distinguished  In  The  Infanta  Maria  Teresa,  188  U.  &  288,  289. 
23  Sup.  Ct  413,  414,  47  L.  479,  holding  Maria  Tereaa,  Spanish  vessel 
sunk  at  Santiago,  raised  and  ordered  to  Norfolk  for  reconstruction 
but  lost  on  way,  not  appropriated  by  government  for  purposes  ol 
prize  claims. 
188  U.  8.  283-281.    Not  cited. 
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188  U.  S.  291-813,  47  L.  480,  MnXUAL  LIFB  INS.  00.  T.  McGEEW. 

Rigbt  or  Immuoltr  onder  Constltatlon  moat  be  specUUy  set  np  Is 
trial  conrt,  p.  306. 

Approved  In  Wakefield  t.  Van  Tasselt,  102  U.  &  eOl,  24  Sdpl  CL 
8u0;  Herold  v.  Frank,  191  U.  S.  S59,  24  Sup.  GL  844;  Hughes  t. 
Kepley,  1»1  U.  &  6S7,  24  Sup.  Ct.  846.  and  Bank  of  Commerce  r. 
Wiltsle.  180  U.  S.  006,  23  Sup.  Ct  SSI,  47  L.  921,  sU  reaOlrming  rule, 
188  U.  8.  814-321.  Not  cited. 
188  n.  8.  321-875,  47  L.  492,  LOTTBHY  CASE. 

Power  to  regulate  commerce  among  tbe  States  la  plenarr  eubjeet 
onlj  to  Constitution,  p.  353. 

Approved  in  Butterlield  v.  Stranaliftn,  162  D.  8.  492,  24  Snp.  Ct 
3Z>4.  upholding  act  March  2,  1897,  prohibiting  importation  of  teas 
Inferior  to  government  atandarda;  United  States  T.  Northern 
Securities  Co.,  120  Fed.  727,  holding  Congress  may  in  exercise  ot 
jion-er  under  commerce  clauBe  prohibit  contracts  operating  directly 
or  Bubstantialiy  to  restrain  interstate  commerce. 

Act  May  2,  lS9r),  preventing  carriage  of  lottery  tickets  betweeo 
States,  Is  constitutional,  p.  357. 

Approved  in  Francis  v.  United  States,  188  U.  S.  376,  47  L.  510i 
23  Sup.  Ct.  335,  holding  policy  slips  Indicating  customer's  number 
In  policy  game  are  not  within  act  Congress  March  2,  18^,  prohibit- 
ing carriage  of  lottery  tickets. 

Canlnge  of  lottery  tickets  between  States  Is  Interstate  commerce, 
regulable  by  Congress,  p.  363. 

Approved  in  United  States  v.  Whelpley,  125  Fed.  617.  holding 
act  May  2,  1895,  does  not  prevent  shipment  of  lottery  Octets  from 
Slate  luto  District  of  Columbia;  dissenting  opinion  In  Frsncis  v. 
United  States.  188  U.  S.  383,  381.  23  Snp.  Ct.  337.  338.  47  I..  S12,  513. 
lunjority  holding  policy  slips  written  by  customer  and  given  to  agttit 
or  policy  game  for  forwarding  to  company's  headquarters  beyond  the 
State  not  witbin  prohibition  of  act  1895. 
188  U.  S.  3T5-3SJ,  47  L.  508.  FRASCIS  j.  UNITED  STATBa 

.\ct  March  2.  ISOo.  is  highly  penal  and  must  be  strictly  constmed, 
dissenting  opinion,  p.  381. 

Approved  in  United  States  v.  Whelpley,  1^  Fed.  616,  holding 
act  March  2.  1S33.  strictly  construed  as  penal  statute  does  Dot  pro- 
hibit carriage  of  lottery  tickets  from  State  into  District  of  Columbia. 
IhS  U.  S.  385-410.    Sot  cited. 
ISS  U.  S.  410-431.  47  L.  525.  CUMMINOS  T.  CHICAGO. 

By  river  and  harbor  act  1599,  Congress  did  not  supersede  original 
aiillioiitj  of  States,  p.  431. 

Approved  in  Monigumery  v,  Portland,  190  D.  8.  103,  106,  47  L. 
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908,  8T0,  S3  Snp.  Ct.  73S,  bolding  Congress  did  not  by  act  Septem- 
ber 19,  1890,  Inteod  to  withdraw  power  of  States  to  regulate  use  of 
navigable  waters  wltbln  their  limits;  Corrlgan  Transp.  Co.  t. 
Sanitary  DIst,  125  Fed.  815,  holding  use  of  Chicago  river  by  sanl- 
taiT  district  of  Chicago,  under  authority  from  State  and  United 
States  through  secreatry  of  war,  is  damnum  absque  Injuria. 
1^  U.  S.  431-44S.     Not  Cited. 

188  D.  S.  445-485.  47  L.  539.  UNITED  STATES  v.  LTNAH. 
-  Destruction  of  rice  plantation  by  flooding  cauaed  by  governmental 
work  is  a  taking  of  property,  p.  469. 

DlsUngulshed  Id  Bedford  v.  United  States.  193  U.  S.  224,  22^. 
24  Sup.  Ct.  240,  holding  Injury  from  oversow  of  Mississippi  caUReH 
by  government  conatructlon  of  revetment  along  bank  Is  not  a  taking 
of  property  within  Fifth  Amendment;  SalUotte  v.  King  Bridge  Co.. 
122  Fed.  383,  384,  holding  washing  of  bank  caused  by  Increase  In 
volume  and  force  of  stream  due  to  deepening  of  channel  and  build- 
lug  of  pier  Is  not  ft  taking  of  property. 
18S  U.  S.  486-190.  47  L.  555.  CLAHKB  v.  LARRBMORB. 

Petftlon  In  bankruptcy  within  four  months  after  rendition  of 
Judgment  releases  proceeds  In  bauds  of  sberlff,  realized  under 
execution  sale  from  execution  creditor's  claim,  p.  489. 

DIstlngulBhed  in  In  re  Knickerbocker,  121  Fed.  1005,  holding 
trustee  must  bring  Independent  suit  against  creditor  for  proceeds  of 
execution  Issued  against  bankrupt  wltbln  four  months  of  petition. 

Effect  of  payment  to  execution  creditor  on  right  of  execution 
creditor  to  proceeds  of  execution  sale  after  petition  in  bankruptcy 
flied,  not  decided,  p.  490. 

DlBtlngulshed  In  Burleigh  v.  Foreman,  126  Fed.  220,  holding  ap- 
peal lies  from  order  on  separable  Issue  arising  between  Interveners 
In  proceedings  to  marabal  assets  between  partnersblp  and  Individu- 
als In  Bankruptcy  Court 
188  U.  S.  491-616.     Not  cited. 
188  U.  S.  516-519,  47  L.  B70.  SCHAEFEB  v.  WERLING. 

The  construction  placed  by  State  court  upon  Its  statutes  Is  con- 
clusive, p.  518. 

Approved  In  Hlbben  v.  Smith,  191  U.  S.  321,  24  Sup.  Ct.  90. 
holding  decision  of  highest  State  court  upon  validity  of  statute  for 
assessment  upon  abutting  owners  is  conclusive  upon  Federal  courts; 
People's  Nat  Bank  v.  Marye.  191  U.  S.  276.  24  Sup.  Ct.  69,  follow- 
ing State  court  of  Virginia  in  holding  statutes  for  Imposing  taxes 
upon  bank  stock  consistent  with  State  Constitution. 
188  U.  S.  619-637,    Not  cited. 
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188  U.  &  537-IM&,  47  L.  584,  PBOUT  t.  STARB. 

The  bill  did  not  seek  to  InterTere  witb  enforcement  of  valid 
criminal  laws,  p.  644. 

Approved  In  Davie,  etc.,  Mfg.  Co.  v.  Los  Angeles,  189  n.  S.  218, 
23  Sup.  Ct  500,  47  L.  780.  bolding  subcontractor  cannot  obtain 
InJnnctlDQ  to  prevent  enforcement  by  criminal  proceedings  against 
employees  of  city  ordinance  against  erection  of  gasworks  In  certain 
limits. 

188  U.  S.  545-^157.  47  L.  SSS,  GDIIERR&B  v.  ALBVQUERQUB 
LAND.  ETC„  CO. 

Tbe  power  of  States  over  navigable  streams  is  limited  by  snpe- 
lior  power  of  general  government,  p.  554. 

Approved  In  dissenting  opinion  in  Kean  v.  Calnmet  Canal  Co., 
190  U.  S.  484,  23  Sup.  Ct  661,  47  L.  1147.  majority  holding  Fed- 
eral patent  to  Indiana,  under  swamp  land  act,  covering  "  whole 
of  fractional  sections"  on  government  map  carried  portions  sub- 
merged under  navigable  ivater. 

188  D.  S.  (»7-ei9.    Not  cited. 

188  D.  S.  620-626,  47  L.  717,  JAQDlTH  v.  ROWLEY. 

Bankruptcy  act  1898,  f  23,  prohibits  summary  proceedings  against 
adverse  claimant,  p.  623. 

Approved  In  In  re  TeschmachH'.  127  Fed.  730,  holding  Bankruptcy 
Court  has  power  to  inquire  summarily  whether  third  person  hold- 
ing bankrupt's  goods  holds  them  adversely  or  as  bankrupt's  agenL 

Surety  on  ball  bond  Is  adverse  claimant  to  money  held  as  In- 
demnity, p.  623. 

Approved  Id  In  re  Bartman.  121  Fed.  941,  holding  party  to  whom 
property  of  bankrupt  is  claimed  to  have  been  conveyed  mala  fide 
Is  adverse  claimant 

Distinguished  in  In  re  Elnlght  125  Fed.  45,  holding  mortgagee  of 
real  property  in  Kentucky  is  not  an  adverse  claimant  «■  against 
trustee  in  bankrnptcy. 

ISS  D.  S.  626-632.    Not  cited. 

188  U.  8.  632-646,  47  L.  626,  BOSTON  &  MONTANA,  BTC,  MIN. 
CO.  V.  MONTANA  OBB  PDRCHASINO  CO. 

PlalntilTB  statement  of  claim  must  disclose  reliance  on  Federal 
laws,  p.  639. 

Approved  In  Boston  ft  Montana,  etc..  Mining  Co.  v.  Ctalle  Gold 
Mln.  Co.,  188  U.  8.  646,  23  Sup.  CL  440;  47  L.  68S.  adjudged  tn 
conformity  with  principal  casa. 
188  U.  8.  640-661.    Not  cited. 
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188  U.  S.  682-681,  47  L.  641,  CHICAGO  THEOLOGICAL  SEMI- 
NARY T.  ILLINOIS. 

ExempUon  from  taxation  under  legislative  autborlty  mnst  be 
plainly  and  nnmistakablr  granted,  p.  672. 

Approved  In  dlssentlns  opinion  In  Citizens'  Bank  v.  Parker,  101! 
U.  &  88,  24  Snp.  Ct  187,  majority  holding  charter  exemption  of 
capital  of  Cltlens'  Bank  of  Louisiana  from  La.  act  1638  Includes 
exemption  from  license  tax  for  carrying  on  buBltiess. 

The  case  of  Northwestern  University  v.  Illinois,  99  U.  8.  300. 
as  to  tax  exemption  In  charter  dlstingulsbed,  p.  675. 

Approved  En  In  re  NorthHestern  UnlverHltf,  206  111.  67,  69  N. 
B.  TO,  holding  decision  of  Federal  Supreme  Court,  upholding  Laws 
1855,  p.  483,  exempting  property  of  Northwestern  Dnlverslty  la  res 
adjudlcata  as  to  all  matters  which  might  bave  been  presented. 
188  U.  a.  681-691.    Not  cited. 
188  U,  S.  881-719,  47  L.  657,  HTATT  T.  PEOPLE. 

Warrant  of  governor  Is  but  prima  facie  sufficient  to  bold  accused, 
p.  711. 

Approved  in  Bruce  v.  Rayner,  124  Fed.  483,  holding  question 
whether  accused  was  In  demanding  State  when  crime  charged 
was  committed  la  open  to  inquiry;  United  States  v.  Lucius  Beebe, 
etc.,  Sons,  122  Fed.  770,  holding,  under  customs  administrative 
act  of  1890,  board  of  general  appraisers  had  power  to  review  nc- 
Uon  of  collector  In  rellqnldating  an  entry.  See  92  Am.  St.  Rep. 
727,  note. 

Where  governor  acts  upon  conflicting  evidence  courts  will  not 
reverse  bis  findings,  p.  711. 

Approved  In  In  re  Strauss,  126  Fed.  329,  boldtng  question  whether 
accused  Is  fugitive  from  Justice  is  one  of  fact;  Bruce  v.  Bayner, 
124  Fed.  483,  holding  when  governor  decides  on  conflicting  evidence 
to  deliver  fugitive  courts  will  not  Inquire  Into  and  reverse  his 
decision. 

188  D.  8.  720-733.    Not  cited, 

188  D.  S.  734-738,  47  L.  673,  FOURTH  NAT.  BANK  t.  ALBAUGH. 

The  tendency  Is  to  enlarge  admissibility  of  hearsay  where  jus- 
tice would  otherwise  fail,  p.  737. 

Approved  In  George  Adams,  etc,  Co.  v.  South  Omaha  Nat. 
Bank,  123  Fed.  648,  holding  where  convincing  evidence  as  copies 
of  records  kept  by  third  person  In  usual  course  of  business  have 
been  admitted  objection  thereto  to  avail  must  be  properly  made 
and  presented. 
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180  V.  8.  1-7.    Not  cited. 

18»  tJ.  B.  8-25,  47  L.  689,  KOKOMO  PENCE  MACH.  CO.  t.  KIT- 
BELMAN. 

MonntliiK  fence-m&klDg  macblne  on  truck  1b  not  prlmarr  InTen- 
Uon,  p.  13. 

Approved  In  Wisconsin,  etc,  Co.  v.  American,  etc.,  Co..  125  Fed. 
769,  holding  Nation  patent  No.  621,174.  for  dnater  for  cleaning  gooda 
wltli  nap  surface,  not  a  prlmory  Invention. 

Claims  muBt  be  limited  In  their  acope  to  actual  combination  bb 
shown,  p.  IB. 

Approved  In  Milwaukee  Carv.  Co.  v.  Bninswlck,  etc,  Co„  126 
Fed.  185,  holding  Smith  and  Post  patent  No.  413,802,  for  carving 
machine  aa  limited  by  claims,  Is  not  Infringed  bf  prtor  Lochmau 
patent  No.  671,635. 

The  presumption  from  grant  of  letters  Is  that  there  was  «Db- 
Btantlal  difference  between  inventions,  p.  23. 

Approved  In  Wisconsin,  etc.,  Co.  v.  American,  etc.,  Co.,  125  Fed. 
767,  holding  Nation  patent  No.  521,174,  for  duster,  not  Infringed  hj 
Thurmao  renovator;  Milwaukee  Carv.  Co.  v.  Brunswick,  etc.,  Co., 
126  Fed.  183,  holding  valid  Smith  and  Post  patent  No.  443,802, 
for  carving  machine,  covering  combination  of  old  elements. 

Identity  of  means  and  of  operation  must  combine  with  Identity  of 
result  to  conatltute  Infringement,  p.  24. 

Approved  In  United  States  Envelope  Co.  v.  Sherman  Envelope 
Co.,  122  Fed.  466,  holding  Heywood  patent  No.  420,792,  for  Im- 
provements lu  machines  for  making  envelopes,  not  InfrlDged  by 
Sherman  patents  Nos.  048,674  and  672,819. 

189  U.  S.  25-64.    Not  cited. 

180  U.  S,  64-71.  47  L.  709.  TENNESSEE  v.  CONDON. 

Court   will  dismiss  appeal  where  no  effectual  relief  could    be  ' 
granted,  p.  71. 

Approved  In  San  Diego  Land  &  Town  Co.  v.  Jasper,  189  D.  S. 
441,  23  Sup.  CL  572.  47  L.  894.  Upholding  ordinance  of  board  ot 
supervisors,  fixing  water  rates,  passed  pursuant  to  CaL  Stat,  Marcb 
12,  1886. 
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18&  V.  8.  71-76,  47  L.  712,  UNION  &  PLANTERS'  BANK  f.  MEJl- 
PHIB. 

United  States  courts  accord  TeimeBaee  judgmeot  same  efficacy 
as  poeseased  In  State  wbere  rendered,  p.  75. 

Approved  In  dlBsentlDg  opinion  la  Deposit  Bank  v.  Frankfort, 
191  U.  3.  G23,  S24,  24  Sup.  Ct  163,  majority  holding  flnni  decree 
of  Federal  com't  enjoining  collection  of  taxes,  based  upon  slnillar 
Judgment  of  State  court  as  res  Judicata.  Is  binding  on  State  court. 

Distinguished  In  Deposit  Bsnlc  v.  Frankfort,  191  U.  S.  B17,  24 
Sup.   Ct   160,   holding  final  decree  of  Federal  court  baaed   upon 
effect  as  res  Judicata  of  similar  Judgment  of  State  court  enjoinlug 
collection  of  taxes  la  binding  on  State  court 
189  U.  S.  7ft-T8.    Not  cited. 
189  U.  8.- 78-83,  47  L.  717,  JAQUITH  v.  ALDEN. 

A  payment  of  money  la  a  transfer  of  property  for  purposes  of 
preference,  p.  82. 

Approved  In  New  York  County  Bank  t.  Maasey,  192  U.  S.  148, 
24  Sup.  Ct  202,  holding  depoatt  of  money  by  Insolvent  aubject  to 
check  is  not  a  transfer  of  property  amounting  to  a  preference 
within  bankruptcy  act  1S9S;  Lowenstein.v.  Thomss,  12S  Fed.  1018, 
reversing  District  Court  and  remanding  with  instmctiona  to  allow 
certain  claims. 
189  I].  S.  SI,  85.  Not  cited. 
189  U.  S.  8S-102,  47  L.  721,  THE  JAPANESE  IMMIGRANT  CASE. 

Congress  may  commit  enforcement  of  immigration  regniatlons 
exclusively  to  executive  officers,  p.  97. 

Approved  In  In  re  Sing  Tuck,  126  Fed.  388,  390,  holding  decision 
of  immigration  inspector  adverse  to  right  of  Chinese  person  to 
enter,  unless  appealed  from,  la  conclusive;  Lavin  v.  Le  Fevre,  125 
Fed.  695,  holding  executive  officers  of  government  have  exclusive 
Jurisdiction  to  determine  right  of  alien  immigrant  to  land. 

Administrative  Officers  when  executing  statute  cannot  disregard 
fundamental  principles  that  Inhere  In  due  process,  p.  100. 

Approved  In  In  re  Slug  Tuck,  120  Fed.  398,  holding,  unless  ap- 
pealed from,  decision  of  Immigration  Inspector  on  queatlon  of  citi- 
zenship adverse  to  right  of  Chinese  to  enter  Is  conclusive;  In  re 
Moy  Quong  Shing,  125  Fed.  642,  643,  holding,  under  act  February 
14,  1003,  chap.  552,  department  of  commerce  and  labor  bad  au- 
thority to  determine  citizenship  of  Chinese  seeking  entrance. 
189  U.  S.  lOa-116.  47  L.  726.  OREGON,  ETC.,  R.  R.  CO.  v.  UNITED 
STATES. 

Where  settler  makca  bona  fide  entry  before  selection  of  Indemnity 
lands  his  rights  are  protected,  p.  115. 

Distinguished  In  Oregon,  etc.,  R.  R.  Co.  v.  United  States,  190 
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0.  fi.  IS7.  23  Sup.  Ct  6T4,  47  L.  1013,  holding  Ituidi  on  wlilcb  set- 
tlement had  been  made,  tinder  Or.  donation  act  of  1850,  were  not 
reserved  to  prevent  attaching  of  railway  grant  where  ancb  settle- 
ment was  abandoned. 
1S9  U.  8.  lie-119.    Not  cited. 
18&  U.  S.  119-122,  47  L.  734,  De  CAMBRA  t.  ROGERS. 

Decision  of  land  department  on  queatlons  of  fact  Is  conclusive, 
p.  122. 

Approved  In  Gertgens  v.  O'Connor,  191  D.  8.  240,  24  Sup,  Ct  90. 
holding  decision  of  land  department  Id  contest  between  claimants 
to  land  is  conclusive. 

188  U.  8.  122-130,  47  L.  73S,  EASTERN  BLDG.  &  LOAN  ASSN.  v. 
WILLIAMSON. 

Statutes  and  decisions  of  other  States  when  proven  are  construed 
by  the  coiut,  p.  12S. 

Approved  In  Finney  v,  Guy,  189  D.  8.  342.  23  Sup.  Ct  680,  47  L. 
844,  holding  State  court  construes  for  itself  the  statutes  of  sister 
State  and  decisions  of  such  State  construing  such  statutes;  Hen- 
dryx  V.  Bvans,  120  Iowa,  319,  M  N.  W.  85S,  holding  opinions  of 
court  of  last  resort  of  State  In  construing  Its  statutes  are  entitled 
to  great  welgbt  In  another  State. 

When  ultra  vires  contract  Is  executed  corporation  cannot  deny 
power,  p.  129. 

DlsUngnlBbed  In  White  v.  Bank,  66  S.  C.  611,  46  S.  B.  101,  hold- 
ing corporation  purchasing  shares  of  bank  stock  contrary  to  Laws 
1902,  I  1843,  Is  not  liable  to  creditors  on  Insolvency  of  bank. 
18»  U.  S.  131-143.    Not  cited. 

189  V.  S.  143-147,  47  L.  751,  McCLDNG  v.  PENNI. 

Supreme  Court  cannot  review  territorial  decisions  Involving  only 
right  to  possession  worth  less  than  $6,000,  p.  146. 

Approved  in  Battle  t.  Atkinson,  191  TJ.  S.  559,  24  Sup.  Ct  846, 
reaffirming  rule. 

189  V.  S.  148-158.    Not  cited. 

189  U.  S.  168-177,  47  L.  760,  THE  OSCBOLA. 

English  declBioDS  as  to  shipowner's  liability  If  Injurtea  recdved 
through  ship's  tmseaworthlness,  p:  171. 

DUUngulBhed  In  The  Troop,  128  Fed.  861,  holding  seaman  may 
me  In  rem  for  damage  caused  by  failure  at  master  to  furnish  care 
and  supplies  after  injury  In  service  on  the  ship. 

Seaman  Is  not  entitled  to  Indemnity  for  negligence  of  master  or 
cnw,  but  only  for  maintenance,  p.  176. 

Approved  In  Bottsford  v.  Shea,  12S  Fed.  1001,  reaffirming  rule: 
dlssenUng  opinion  In  The  Troop,  128  Fed.  863,  majority  holding 


.lilzccbyCoOt^l'^ 


1311  Notes  OD  D.  S.  ReportB.  18S  D.  S.  177-243 

eeaman  may  ene  under  maritlnie  lav  as  administered  In  admir- 
altj  for  damaKee  for  master's  failure  to  fnmlsb  care  and  suppllea 
after  Injurr. 

DlBtlngulsbed  In  Tbe  Matterhorn,  128  Fed.  861,  boldlng  seaman 
maj  Bue  oader  maritime  law  for  damages  tor  failure  of  master 
after  aaaaulting  plalntllE  to  furnish  props  care  and  medical  at- 
tendance; Tbe  Xroop,  128  Fed.  857,  8S8,  8GS,  bolding,  under  general 
maritime  law,  a  seaman  mar  sue  In  rem  for  damages  caused  by 
failure  of  master  to  furnlsb  care  and  supplies  after  injury  In  service. 

189  D.  S.  177-lKi,  47  L.  760,  SAM  JOSH  L.  &  W.  CO.  ».  SAN  JOSE 
RANCH  CO. 

Federal  question  Is  sufficiently  set  up  If  considered  folly  In  opinion 
of  tbe  court,  p.  180. 

Approved  In  Wedding  v.  Meyler,  192  U.  S.  581,  24  Snp.  Gt  323, 
holding  Federal  question  sufficiently  raised  by  decision  of  Kentucky 
court  denying  any  force  to  Indiana  Judgment  on  ground  of  place 
of  service. 

188  U.  S.  185-199,  47  L.  770,  THE  ROANOKB. 

Washington  statute  attempting  to  control  maritime  law  by  creat- 
big  lieu  is  Invalid,  pp.  108,  190. 

Approved  In  The  New  Brunswick,  125  Fed.  587,  bolding  Intervener 
electing  to  stand  on  general  maritime  lien  on  vessel  as  foreign 
cannot  after  dismissal  of  petition  bring  action  as  against  domestic 
vessel. 

Distinguisbed  In  Tbe  Energla,  121  Fed.  815,  846,  847,  upholding 
Wasb.  Stat.,  Ej  5953,  5054.  giving  lien  on  all  vessels  for  nonper- 
formance of  charter  to  carry  cargo  to  or  from  State  porta. 

189  U.  S.  100-206.    Not  cited. 

180  U.  S.  207-221,  47  L.  778,  DAVIS,  ETC.,  MFG.  00.  v.  LOS 
ANGELES. 

Stockholders  may  maintain  bill  to  restrain  enforcement  of  un- 
constitutional law  against  corporation,  p.  220. 

Approved  In  Dnluth  Brewing,  etc..  Co,  v.  City  of  Superior,  123  Fed. 
330.  assuming  tbat  bill  In  equity  will  lie  to  restrain  enforcement 
invalid  ordinance  of  municipality. 

188  U.  S.  221-232,  47  L.  782,  NASHUA  SAVINGS  BANE  t.  ANGLO- 
AMERICAN  LAND,  ETC.,  CO. 

Acts  of  Parliament  uuder  which  corporation  was  organized  must 
be  proved  as  facts,  p.  228. 

Approved  In  X^astem  Bldg.,  etc.,  Association  y.  Williamson.  ISA 
U.  S.  125.  23  Sup.  Ct.  S29.  47  L.  739,  holding  courts  of  one  State  do 
not  take  Judicial  notice  of  laws  of  another  States 
ISO  D.  S.  233-242.     Not  cited. 
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180  U.  S.  242-2M,  47  L.  792,  RANKIN  T.  PIDBLITT  TRDST  CO. 

Stockboldera  of  record  are  liable  for  unpaid  Inatalmeata  tliougb 
harlDg  parted  wltb  stock,  p.  246, 

Approved  In  SchoOeld  r.  Turning,  127  Fed.  487,  holding  father, 
selling  shares  In  bank  to  son,  a  director,  who  failed  to  transfer  on 
books,  Is  liable  as  stockholder  on  failure  of  bank. 
189  D.  S.  255-280,  47  L.  788,  GLIDDEN  v.  HARRINGTON. 

Due  process  la  accorded  by  statute  taxing  personalty  of  non- 
resident after  public  notice  glveo,  p.  25& 

See  94  Am.  St  Bep.  619,  note. 
189  U.  8.  260-311.  Not  cited. 
189  U.  8.  311-319,  47  L.  828,  SHURTLBPP  r.  UNITED  STATES. 

RIgbt  of  removal  is  Inherent  in  appointing  power  nnleaa  ex- 
pressly taken  away,  p.  818. 

Approved  in  Easson  t.  Seattle,  32  Wash.  411,  73  Pac  498,  hold- 
ing under  Seattle  charter,  art  18,  {  12,  providing  for  removal  of 
employees  In  classified  cirll  service  by  appointing  pow«  only  cblef 
of  police  only  can  remove  clerk  In  his  department. 
189  D.  S.  319-335.    Not  cited. 
189  U.  S.  3S5-348,  47  L.  889,  FINNBT  T.  QtJT. 

Receiver  limited  by  State  law  to  suit  against  resident  stock- 
holders cannot  sue  elsewhere,  p.  341. 

Approved  In  Great  Western  Mln.,  etc.,  Go.  v.  Harris,  128  Fed.  327, 
holding  receiver  of  insolvent  corporation  appointed  under  general 
equity  power  of  court  cannot  sue  to  collect  money  In  foreign  Juris- 
diction. 
189  U.  S.  346-391.    Not  cited. 

189  U.  S.  391-408,  47  K  865.  UNITED  STATES  T.  MISSION  ROCK 
CO. 

Executive  order  January  13,  1899,  reserving  Mission  Island  for 
naval  purposes,  excludes  submerged  lands,  p.  408. 

Approved  In  dissenting  opinion  In  Kean  v.  Calumet  Canal  Co., 

190  V.  S.  498,  23  Sup.  Ct.  667,  47  L.  1152,  majority  holding  Federal 
patent  to  Indiana  under  swamp  land  act,  covering  "whole  irf 
fractional  sections"  referred  to  on  government  map,  carried  por- 
tions submerged  under  navigable  water. 

189  U.  S.  408^20.    Not  cited, 

189  D.  S,  420-422.  47  L.  877,  PULLMAN  COMPANY  v.  ADAMS. 

Miss.  Code  1S02,  i  3387,  imposes  privilege  tax  on  sleeping-car 
companies  and  is  valid,  p.  422. 

Approved  In  New  York  v.  Knigbt,  192  U.  8.  27,  24  Sup.  Ct  204. 
upholding  New  York  franchise  tax  upon  Independent  cab  seirice 
maintained  by  Penosylvanla  railroad  at  Its  terminal  within  the 
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State,  AHen  t.  PnllmaD  Co.,  191  U.  S.  181,  Zi  Sup.  Ct  42,  upholding 

Tennessee  tax  ImpoBed  npon  sleepfng-car  companies  curylng  local 

paaaengers  where  company  may  decline  all  local  boslnesa.  . 

189  U.  S.  42S-429.    Not  cited. 

188  D.  S.  42tM34,  47  L.  883,  PARDEE  t.  ALDRIDGH. 

Land  oidy  temporarily  used  for  ralb^»d  porpoaea,  not  covered  by 
mortgage  of  all  property  need  for  operation  of  road,  p.  481. 

Approved  In  Central  Tmat  Go.  v.  Washington  County  IL  R.  Co., 
124  Fed.  81*7,  holding  railroad  mortgage  of  after  acquired  "  rights, 
powers,  prirlleges  and  franchises,"  covers  branch  line  subsequently 
acquired. 

188  U.  8.  4S4-488,  47  L.  887,  KNOXVILLB  WATER  CO.  T.  KNOX- 

VILLE. 


If  rates  are  reduced  unreasonably  so  as  to  amount  to  a  reduc- 
tion in  value  uf  propertr  a  Judicial  remedy  will  be  found,  p.  43S. 

DIstlogulshed  In  San  Diego  Land  &  Town  Co.  v.  Jasper,  189  V.  8. 
443,  23  Sup.  CL  573,  47  L.  895,  sustaining  water  rates  Qxed  by 
board  of  supervisors  pursuant  to  power  conferred  by  Cal.  StaL, 
March  12,  1885. 

Contract  to  pay  for  water  according  to  rates  "  now  or  hereafter 
In  full  force,"  may  be  modified,  p.  438. 

Approved  in  Stanislaus  Co.  v.  Ban  Joaquin,  etc..  Co.,  192  U.  S. 
213.  24  Sup.  Ct.  248,  holding  section  3,  Cal.  Stat  1802,  giving  com- 
panies power  to  regulate  rates  witbia  supervising  power  of  super- 
visees to  certain  minimum  limit  created  no  contract  against 
legislative  reduction. 

189  U.  S.  439-M7,  47  L.  892,  SAN  DIBGO  LAND  &  TOWN  GO.  v. 
JASPER. 

In  proceeding  to  declare  ordinance  Invalid  supervisors  are  snf- 
flcient  parties,  p.  441. 

Approved  In  Spring  Tal.  Water-Works  v.  San  Francisco,  124  Fed. 
602.  holding  ratepayers  are  bound  by  Injunction  In  suit  against 
municipal  corporation  and  Its  officers  to  prevent  enforcement  Of 
water  rates. 

Company  Is  entitled  to  demand  fair  return  upon  reasonable  value 
of  property  when  used,  p.  442. 

Approved  in  Stanislaua  Go.  v.  San  Joaquin,  etc..  Go.,  192  tJ.  B.  215, 
24  Sup.  Gt.  247,  holding  water  ratea  of  Cal.  Stat  1885,  p.  96,  |  5, 
giving  6  per  cent,  upon  tbelr  value  of  property  are  not  unreasonable; 
Spring  Vnl.  Waterworks  v.  City,  etc.,  of  San  Francisco,  124  Fed. 
585,  holding  Invalid  ordinance  fixing  water  rates  so  low  as  to  give 
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annual  net  earnings  not  exceeding  3^  per  cent,  after  dednctl.'ic 
fixed  chaigea. 

Supreme  Conit  In  rerlewlng  reaaonableness  of  rates  does  not  sit 
as  general  appellate  board  of  rerlslon  for  all  taxes  bnt  consldera 
only  validity  acts  under  Federal  Constltutloii,  p.  440. 

Approved  In  Spring  Valley  Water-Works  t.  City,  etc,  San  Fran- 
cisco, 124  Fed.  583,  holding  Invalid  ordinance  flzlDg  rates  so  as  to 
give  annual  net  earnings  not  exceeding  8.30  per  cent  after  deducUnc 
fixed  chargea. 

189  D.  8.  447-4T4.    Not  cited. 
18»  C  8.  476-fiOl,  47  L.  909,  GILES  v.  HARRIS. 

Tbe  refusal  to  register  blacks  under  Alabama  ConaUtatlon  was 
part  of  scheme  to  dlBfranchlse  them,  p.  482. 

Approved  in  Rogers  v.  Alabama,  1Q2  TJ.  S.  229,  24  Snp.  Ct.  ^Sl. 
holding  unconstitutional  ntUng  of  State  coort  striking  from  files 
motion  to  quash  Indictment  on  ground  of  excloilon  of  negroea  front 
grand  Joi;  because  of  length  of  motloB. 
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190  U.  S.  1-36.  47  L.  833.  IN  RB  WATTS  ft  SACHS. 

Rule  tbat  property  In  posBeeston  of  receiver  of  one  court  cannot 
be  taken  from  blm  without  conrt's  consent  bas  only  quallfled 
application  wbere  winding  up  proceedings  are  suspended  by  tbose 
in  bankruptcy,  p.  27. 

DlBtlDguiebed  In  In  re  Zler,  127  Fed.  401,  402,  holding  attorney 
conducting  suit  In  State  court  against  Insolvent  corporations,  dis- 
possessing Federal  receiver  and  obstructing  bankruptcy  proceed' 
lugs,  entitled  to  no  compensation  from  estate;  Knott  r.  Evening 
Post  Co.,  124  Fed.  %2,  holding  Bankruptcy  Court  first  acquiring 
possession  of  res  will  not  surrender  same  to  receiver  of  State  court. 

Passage  of  bankruptcy  act  did  not  In  Itself  auBpend  State  stat- 
utes for  appointing  receiver,  pp.  31.  32. 

Approved  In  Rosa-Meehnn,  etc.,  Co.  v.  Southern,  etc.,  Co.,  124 
Fed.  40C,  holding  Bankruptcy  Court  will  not  dispossess  receiver  of 
State  court  by  summary  order  or  otherwise  than  by  formal  pro- 
ceedings by  Federal  receiver  therefor;  Conklln  v.  United  States, 
Shipbuilding  Co.,  123  Fed.  921,  holding  Federal  court  will  appoint 
receiver  for  insolvent  corporation  under  State  law  providing  for  such 
receiver  wbere  no  Federal  law  applicable. 

Bankruptcy  proceedings  operate  to  auspend  further  administration 
In  State  court,  p.  35. 

Approved  In  In  re  Knight,  125  Fed.  39,  holding  adjudication  of 
bankruptcy  vests  Bankruptcy  Court  with  exclusive  Jurisdiction  as 
aguinst  State  court  obtaining  possession  by  proceedings  within  four 
months  before. 

Evidence  of  alleged  contempt  may  be  reviewed  on  habeas  corpus, 
p.  35. 

Distinguished  in  Ex  parte  O'Neal.  125  Fed.  969,  boldlog  Circuit 
Court  cannot  review  on  habeas  corpus  errors  and  Irregularities  In 
District  Court's  proceedings  for  contempt  In  assaulting  trustee  In 
bankruptcy. 
100  C.  S.  38-38,  47  L.  915,  O'NEAL  v.  UNITED  STATED 

The  Supreme  Court  bas  no  jurisdiction  in  error  over  Judgment 
In  criminal  case,  p.  38. 

Approved   In    Ex    parte   O'Xeal.    125   Fed.   968,    holding   Circuit 

Court  will  not  review  on  hnbe.is  corpus  irregularities  la  proceed- 
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iDgs  In  District  Court  punlsblni;  tor  contempt  one  wbo  asaaulted 
traatee  in  t>ankruptcy. 

190  U.  S.  38-40,  47  L.  M6,  TUBMAN  ▼.  BALXIUOBB,  EXa,  E. 
R.  CO. 

Final  Judgment  cannot  be  vacated  on  application  made  after  close 
of  term,  p.  30. 

Approved   In  Brown  v.   Arnold.   127  Fed.  3B3,  holding  motion 
to  set  aside  Judgment  and  reinstate  the  case  made  after  adjonni- 
ment  at  end  of  term  was  properly  avermled! 
100  U.  S.  40-63,  47  L.  048,  WRIGHT  t.  HENKBL. 

Under  British  extradition  treaty  acts  must  be  criminal  botb  by 
laws  of  Great  Britain  and  ol  State  nbere  fugitive  Is  found,  p.  61. 

Approved  In  In  re  Walsb,  12S  Fed.  D74,  575,  holding,  under  ex- 
tradition treaty  witb  Great  Britain,  person  charged  Is  entitled  to 
bearing  In  place  where  found. 

Circuit  Courts  may  admit  to  ball  In  foreign  extradition  cases, 
p.  63. 

Approved  in  In  re  Lum  Poy,  128  Fed.  975,  holding  district  Judge 
may  admit  Chinese  to  ball  pending  bearing  before  commissioner  in 
deportation  proceedings;  In  re  Ah  Tal,  125  Fed.  797,  holding  dis- 
trict Judge  on  appeal  from  commissioner's  order  of  deportation  may 
admit  Chinese  to  ball. 
190  U.  8.  64-107.  Not  cited. 
190  U,  S.  107-116.  47  L.  923,  WILKES  COUNTY  j.  GOLBEL 

Decision  of  State  court  as  to  what  Is  a  law  of  State  binds  Federal 
courts,  p.  100. 

Distinguished  In  Stanley  Co.  v.  Coler.  190  U.  8.  442,  28  Sup.  Ct. 
813,  47  L.  1131,  holding  Federal  conrt  irlll  exercise  Independent 
Judgment  as  to  validity  of  county  bonds  Issued  In  aid  of  railroad 
under  N.  C.  Code.  H  199&-1999. 
190  U.  S.  lie-126.    Not  cited. 
190  U.  S,  127-142,  47  L.  079.  JAMES  v.  BOWMAN. 

The  Fifteenth  Amendment  relates  solely  to  actions  by  United 
States  or  by  any  State,  p.  136. 

Distinguished  In  United  States  t.  Morris,  12S  Fed.  S23.  apbold- 
lug,  under  Thirteenth,  but  not  under  Fifteenth.  Amendment,  sec- 
tion 1  of  civli  rights  act  April  9.  1866,  protecUng  civil  rights  from 
attacks  of  Individuals. 
100  U.  S.  143-160.    Not  cited. 

190  U.  S.   lCO-169,  47   L.  995,  ATLANTia  ETC.,   60.   t,  PHILA- 
DELPHIA. 

No  State  can,  under  ordinary  property  taxation,  place  bnrdea  od 
Instrument  of  Interstate  commerce,  p.  16&, 
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DlstlDgulshed  In  New  York  t.  Knlgbt,  192  U.  8.  26.  24  Sup.  Ct 
203,  upholding  New  York  franchlBe  tax  [mpoeed  upon  Independent 
cab  service  maintained  by  FennsylTanla  railroad  at  Its  New  York 
terminal. 

Question  of  reasouableness  may  often  rlgbtly  be  submitted  to 
Jury,  p.  166. 

Approved  In  Postal  Tel.,  etc.,  Co.  v.  New  Hope,  192  D.  8.  60,  63, 
24  Sup.  Gt  207,  208,  bolding  wbere  reasonableness  of  ordinance 
depends  upon  amount  of  a  license  cbarge  question  Is  properly  sub- 
mitted to  jury:  Philadelphia  t.  AUantlc,  etc.,  Tel.  Co.,  127  Fed. 
371,  373,  holding  trial  court  cannot  set  aside  verdict  found  by  Jury 
where  Judgment  for  other  party  on  same  facts  directed  by  Circuit 
Court  was  rereraed  by  Bupreme  Court. 

Where  testimony  would  compel  decision  one  way  or  other  court 
may  direct  Terdlct.  p.  167, 

Approved  m  Postal  Tel.,  etc.,  Co.  v.  Taylor,  192  tJ.  S.  67.  69,  70, 
24  Sup.  Ct.  209,  211,  bolding  unreasonable  ordinance  imposing 
license  fee  on  poles  and  wires  of  Interstate  telegraph  company 
twenty  times  cost  of  careful  Inspection  and  precautionary  measures. 
190  U.  S.  16&-179.  47  L.  1002.  PATTERSON  V.  BAEK  BDDORA. 

Act  1898,  prohibiting  prepayment  of  seamen's  wages,  is  valid, 
p.  173. 

Approved  In  The  Eudora,  125  Fed,  1002,  bolding  District  Court 
erred  in  diamisslng  libel  filed  against  vessel  after  completion  of 
voyage  for  wages:  Kenney  v.  Blake,  125  Fed.  674,  675,  holding 
void,  under  act  December  21,  1898,  i  24,  prohibiting  payment  of 
seamen's  wages  In  advance,  contract  whereby  libelant  shipped 
where  wages  were  advanced. 
190  n.  8.  179-260.     Not  cHed. 

190   U.    S.    267-273,    47   L.   1044,    NORTHERN    PAD.    RY.    CO.    v. 
TOWNSEND. 

Grant  to  railroad  by  act  of  1864  Is  of  limited  fee  to  revert  unless 
used   for  purposes  granted,  p.  271. 

Approved  In  United  States  v.  Michigan,  190  TT.  8.  398,  23  Sup.  Ct. 
i4S.  47  L.  1110,  holding  State  of  Michigan  holds  surplus  proceeds 
from  sale  of  lands  granted  in  aid  of  construction  of  Saint  Mary's 
falls  sblp  canal  in  trust  for  United  States.  See  92  Am.  St.  Rep. 
645.  note. 

190  U.  8.  273-293.    Not  cited. 
100  U.  S.  294-301.  47  L.  1061.  LOCKWOOD  v.  EXCHANGE  BANK. 

Bankruptcy  Court  has  no  Jurisdiction  over  exempt  property  of 
bankrupt,  p.  200, 

.Approved  In  In  re  Brumbaugh,  128  Fed.  0T2.  holding  only  ques- 
tlou  for  Bankruptcy  Court  concerning  exemptions  la  whether  bonk- 
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I'upt  Is  entitled  thereto;  Id  re  Beavers,  125  Fed.  B92,  holding  ex- 
penses In  bankruptcy  proceedings  cannot  be  taxed  against  proceeds 
of  sale  of  goods  where  exemption  thereof  Is  successfully  claimed; 
Ingram  v.  Wilson,  12S  Fed.  915,  holding  void  Bankruptcj'  Court's 
order  of  sale  of  bankrupt's  homestead  which  under  Iowa  Code  189T, 
i  20TS,  Is  exempt 

Distinguished  in  In  re  CoddiQgtoQ,  126  Fed.  893,  holding  bankrupt 
cannot  claim  exemption  from  goods  transferred  as  a  preference  and 
recovered  bj  trustee;  In  re  Lucius,  124  Fed.  458,  holding  Bank- 
ruptcj  Court  has  Jurisdiction  to  determine  creditor's  claim  to 
equitable  lien  on  money  collected  by  trustee  and  claimed  as  exempt; 
in  re  Campbell.  124  Fed.  424,  holding  where  neither  bankrupt  nor 
waiver  creditors  claimed  before  referee  that  property  claimed  as 
exempt  was  paid  for,  and  referee  found  agalnat  exemption,  cause 
win  not  be  reopened. 

Bankruptcy  Court  may  postpone  discbarge  to  allow  institution  ot 
proceedings  In  State  court,  p.  800. 

Approved  In  In  re  Brumbaugh.  128  Fed.  974.  holding  bankrupt's 
dlachai^e  will  be  delayed  to  allow  Judgment  creditor  to  test  claim 
ot  exemption  to  property  from  Judgment  for  breach  of  promise: 
dissenting  opinion  in  Waco  v.  Bryan,  127  Fed.  S4,  majority  holding 
city  entitled  to  no  lien  on  bankrupt's  property  for  taxes  where 
property  assessed  never  came  Into  trustee's  bands. 
100  U.  S.  301-326.  Not  cited. 
100  U.  S,  326-339,  47  L.  1078.  SOUTHERN  RY.  CO.  v.  ALLISON. 

Foreign  railroad  corporation  does  not  become  citizen  for  Jnrls- 
dlcilon  by  becoming  domestic,  p.  339. 

Approved  In  Goodwin  v.  Boston,  etc.,  R.  R..  127  Fed.  089,  holding 
Circuit  Court  In  New  Hampshire,  without  Jurisdiction  of  suit  by 
citizen  of  that  State  against  railroad  chartered  therein  but  sub- 
sequently consolidated  In  Maine  and  Massachusetts;  Goodwin  v. 
New  York,  N.  H.  &  H.  R.  R.  Co..  124  Fed.  360,  holding  railroad 
Incorporated  In  Massachusetts  and  Connecticut  Is  not  suable  In 
Massacbuse^tts  Federal  court  by  citizen  of  that  State. 
190  D.  S.  340-353.  47  L.  1084.  DUNBAR  v.  DUNBAR. 

Contract  to  support  the  wife  is  not  discharged  by  discharge  In 
bankruptcy,  p.  345. 

See  94  Am.  St.  Rep.  625.  note. 
100  U.  S.  353-379.    Not  cited. 
190  U.  S.  379-406.  47  L.  1103,  UNITED  STATES  v.  MICHIGAN. 

Supreme  Conrt  has  Jurisdiction  of  controversy  between  United 
States  and  State  of  Michigan,  p.  396. 

Approved  in  South  Dakota  v.  North  Carolina,  192  U.  S.  317.  31S. 
320,  24  Sup.  Ct.  275,  276,  277,  holding  Supreme  Court  has  original 
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JurisdlcUon  of  foreclosure  suit  by  Soutb  Dakota  aa  donee  of  bonds 
Issued  by  Nortb  Carolina  and  secured  by  railway  mortgage. 
190  U.  S.  406-U2,  47  L.  1113,  CONLEY  t.  MATHIESON  ALKALI 
WOBKS. 

Summons  served  upon  agent  Is  elTectlTe  only  wbere  corporation 
Is  doing  business,  p.  411. 

Approved  In  Geer  v.  Mathleson  Alkali  Works,  190  D.  B.  432,  23 
Sup.  Ct  809,  47  L.  1124,  holding  service  on  resident  directors  of 
foreign  corporation  whlcb  has  ceased  to  operate  within  State  Is 
tasuOicleut  to  give  court  Jurisdiction  of  corporation;  Central  Grain, 
etc.,  Exch.  T.  Board  of  Trade,  1^  Fed.  467,  holding  insufficient 
service  on  agent  in  Illinois  of  Delaware  corporation  not  shown  to 
be  operating  in  Illinois;  St.  Louis  Cotton  Compress  Co.  v.  American 
Cotton  Co.,  125  Fed.  200,  201.  202,  holding  Supreme  Court  has  Juris- 
diction to  review  question  whether  summons  was  legally  served  on 
defendant  In  Circuit  Court 

190  D.  8.  412-427,  47  L.  1116,  WESTBEN  UNION  TBL.  CO.  t. 
MISSOURI  EX  BEL.  GOTTLIEB. 

State  tax  on  property  of  telegraph  company  situated  therein  not 
forbidden  by  commerce  clause,  p.  424. 

Approved  in  Atlantic  &  Pacific  Tel.  Co.  t.  Philadelphia,  190  U.  S. 
1S3,  23  Sup.  Ct  818.  47  L.  1000,  holding  Interstate  telegraph  company 
may  be  subjected  to  payment  of  reasonable  license  fee  for  en- 
forcement of  local  governmental  supervision  over  its  lines. 
190  U.  S.  428-437,  47  L.  1122,  GBEB  v.  MATHIESON  ALKALI 
WORKS. 

Service  on  resident  directors  of  foreign  corporation  not  operating 
within  State  Is  insufficient,  p.  432. 

Approved  in  St.  Lonis  Cotton  Compress  Co.  v.  American  Cotton 
Co.,  125  Fed.  200,  201,  202,  holding  Supreme  Court  on  appeal  has 
jurisdiction  to  review  question  wbetber  sufficient  service  of  sum- 
mons was  made  in  Circuit  Court 

Plaintiff  cannot  defeat  removal  by  Joining  aa  nominal  defendants 
resident  agents  of  corporation,  p.  435. 

Approved  in  Hyde  v.  Victoria  Land  Co.,  125  Fed.  973,  holding 
In  suit  to  set  aside  laud  contracts  register  of  deeds  of  county  is 
not  necessary  party  and  plaintiff  cannot  by  Joining  him   defeat 
removal. 
100  D.  S.  437-451,  47  L.  1126,  STANLEY  COUNTY  V.  COLBR. 

When  rights  have  accrued  under  State  decisions  reversal  thereof 
cannot  affect  former,  p.  445. 

Approved  in  Board  of  Comra.  v.  Travelers'  Ins.  Co.,  128  Fed.  823, 
holding  county  bonds  valid  when  issued  cannot  be  invalidated  Ih 
bands  of  bona  fide  bolder  by  reversal  of  State  declsiona. 
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J90  U.  8.  462-0)7,  47  U  1134,  EEAN  t.  GALUMETT  CANAL,  ETC. 
CO. 

By  local  law  of  Indiana,  anbmerg^  land  passed  with  nplaad, 
p.  4S9. 

Approved  In  dlaaentlng  opinion  In  Hardin  t.  Sbedd,  190  n.  B.  G22. 

23  Sup.  Ct.  686,  47  L.  UQ9,  majority  boldlng  patentee's  title  to  sub- 
merged land  bounding  his  grant  Is  determined  by  local  law. 

No  rigbt  ot  State  attached  to  lake  bed  land  under  swamp  land 
act.  dissenting  opinion,  p.  492. 

Approved  In  dissenting  opinion  tn  Hardin  r.  Shedd,  190  V.  8. 
523,  23  Sap.  Ct.  eS7,  47  L.  1159,  majority  holding  title  of  patentee 
to  submerged  lands  bounding  grant  la  determined  by  local  law. 
leo  U.  B.  S0&-^2.    Not  cited. 
190  D.  S.  633-^i40,  47  L.  1165,  RANDOLPH  v.  SCKnGOS. 

General  assignment  made  witbin  foar  montbs  from  petltiOD  Is 
void  as  to  trustee,  p.  536. 

Approved  In  In  re  Bush,  126  Fed.  878,  holding  assignment  invali- 
dated by  bankruptcy  proceedings  does  not  constitute  breach  of 
covenant  not  to  asBlgn  lease  without  consent  of  lessor. 

Services  of  voluntary  assignee  may  be  allowed  only  so  far  as 
benefiting  estate,  p.  539. 

Approved  In  In  re  Byerly,  128  Fed.  GSS.  holding  where  attorney 
for  trustee  was  paid  $125  for  services  and  $21.75  for  expenses  as 
attoruey  for  assignee  in  estate  worth  1^,300,  referee  rightly  refused 
more;  In  re  Zler,  127  Fed.  402.  holding  attorney  conducting  suit 
against  Insolvent  corporation,  dlspoasesslng  Federal  receiver  aod  In 
every  way  obstructing  bankruptcy  proceedings,  cannot  recover  for 
services  from  estate;  In  re  Levitt,  126  Fed.  890,  holding  claim  of 
assignee  for  services  rendered  in  attempting  to  collect  insurance 
claims  constituted  equitable  claim  and  not  a  debt  barred  by  delay 
of  one  year  Id  presenting;  In  re  Blue  Ridge  Packing  Co.,  123  Fed. 
622.  holding  referee  Is  not  disqualified  to  act  because  of  part  taken 
In  obtaining  assignment  to  himself  for  benefit  of  creditors;  in  re 
Chase,  124  Fed.  760,  holding  assignee  in  fair  assignment  for 
creditors  made  without  any  attempt  to  defraud  Is  entitled  to  recover 
for  disbursements  and  services  for  benefit  of  estate. 
190  U.  S.  540-547,  47  L.  1171,  GLOBE  REPINING  CO.  T.  LAXDA 
COTTON  OIL  GO. 

Notice  that  buyer  of  oil  must  bring  tanks  from  distance  does  not 
enhance  damages,  p.  545. 

Approved  In  Eckington,  etc.,  Ry.  Co.  v.  McDevItt,  191  U.  S.  112. 

24  Sup.  Ct.  38,  bolding  difference  In  value  of  land  with  continual 
slri>et-car  service  and  entirely  without  such  service  cannot  be  basis 
for  damages  for  breach  of  covenant  to  operate  cars  on  rigbt  of  way. 


l,t.byC00<^l'^ 


T321  Notes  on  U.  S.  Reports.  190  U.  3.  (M8-660 

190  U.  8.  M8-6CS.    Not  cited. 

190  V.  S.  SCS-CSe.  47  L.  If78,  HUTCHINSON  v.  OTIS. 

Writ  of  error  allowed  on  ground  tbat  toll  faltb  to  record  prevented 
proof  of  claim,  p.  QGS. 

Approved  in  Hutchinson  y.  Otis,  etc.,  Co.,  123  Fed.  20,  holding 
Supreme  Court  has  do  appellate  Jurisdiction  to  review  decision  of 
Circuit  Court  of  Appeals  rerislng  on  petition  proceedings  of  Bank- 
ruptcy Court 

Bankruptcj  act  1896,  |  67n,  allows  amendmeot  of  proof  over  ^eai 
after  adjudication,  p.  556. 

Approved  In  Holden  v.  Stratton.  191 17.  S.  118,  24  Sup.  Gt  40,  hold- 
ing appeal  will  not  He  to  Supreme  Court  to  review  Circuit  Court 
of  Appeals  In  revising  proceedings  of  inferior  courts  of  bank- 
ruptcy; Bucklugham  v.  Betes,  12S  Fed.  680.  holding  where  bank- 
rupt's wife  filed  petlUon  for  rents  and  ptoQtA  within  year  after 
adjudication  sbe  came  within  section  67,  allowing  amendment  of 
proof  thereafter. 

A  petition  asserting  lien  on  proceeds  of  bankrupt's  seat  In  stock 
exchange  Is  bankruptcy  proceeding,  p.  566. 

Approved  In  In  re  Lucius,  124  Fed.  457,  holding  Bankruptcy  Court 
has  Jurisdiction  of  creditor's  petition  asserting  lieu  on  proceeds  of 
sale  of  bankrupt's  property  In  hands  of  trustee. 

Miscellaneous.  Cited  In  Burleigh  v.  Foreman.  125  Fed.  220,  hold- 
lug  appeal  lies  to  Circuit  Court  of  Appeals  from  order  on  separable 
Issue  arising  between  Interveners  In  bankruptcy  proceeding  to 
marshal  assets  between  psrtnersblp  and  Individual  creditors. 
190  U.  S.  5B0,  4T  L.  1184.  AMERICAN  SALB8-B00K  CO.  v. 
BULLEVANT. 

I'etltion  for  writ  of  certiorari  denied,  p.  560. 

Cited  la  American  Sales-book  Co.  t.  Carter  Crume  Co.,  125  Fed. 
S02.  holding  denial  of  petition  for  certiorari  strengthens  position  of 
Circuit  Court  tbat  Beck  patent  No.  647,984.  for  manifolding  sales- 
book  was  void  for  lack  of  novel^. 


CXCI  UNITHD  STATES. 


191  n.  S.  1-17.  48  L.  65,  THE  SOUTHWAKK. 

Sttpnlatloiis  In  bin  of  l&dlDg  cannot  reUere  carrier  from 
dlBcbsrge  InltlBl  dat7  and«r  Hatter  act  to  fnmlsli  ■eaworthr  ▼»- 
■el,  pp.  16,  17. 

Approved  In  Tb«  Oneida,  128  Fed.  688^  boldlng  vessel  cannot 
be  Bald  to  be  eeawortby  where  at  Inception  of  voyage  ibe  baa 
little  If  any,  metacentric  heigbt,  and  a  list  of  elgbt  or  nine  degree* 
and  ber  cargo  weight  Is  so  dlatribnted  tbat  ber  Instabllltr  must 
be  increased  aa  she  proceeds;  The  Wlldcroft,  126  Fed.  229,  23». 
holding  where  ship  was  at  commencement  of  voyage  seaworthr 
and  properly  manned  damage  to  sugar  from  fresh  water  escap- 
ing Into  hold,  by  reason  of  valve  being  left  open  while  pumping 
water  Into  engine  tanks,  was  due  to  fault  In  managemoit  of  ship 
tot  which  she  Is  exempt  nnder  Harter  act,  {  3. 
191  U.  S.  17-6*.    Not  cited. 

191  n.  S.  64-6S,  48  L.  06,  CHOCTAW,  OKLAHOMA,  GHX).,  B.  B. 
CO.  v.  McDADB. 

Negligence  of  brabeman  killed  by  collision  of  watarspout  cm 
tank  la  for  Jury,  where  be  was  lest  seen  on  car  where  be  would  tw 
Ukel;  t>e  struck,  p.  66. 

Approved  In  Wabash  Screen-Door  Co.  v.  Black,  126  Fed.  T2S, 
holding  in  action  for  death  of  employee  alleged  to  have  been 
caused  by  defective  pulley  constructed  by  defendant,  where  pieces 
were  In  evidence  and  experts  testified  as  to  its  Improper  construc- 
tion, questions  of  negligence  and  defectiveness  of  pulley  properly 
left  to  Jury. 

Employee  assumes  risk  of  Injury  from  defective  appliances  only 
wLen  defect  la  known  or  plainly  observable  by  him,  p.  67. 

Approved  in  Choctaw,  Oklahoma,  etc.,  B.  B.  Co.  v.  Holloway, 
191  U.  S.  338,  48  L.  210  (Bee  24  Sup.  CL  104).  upholding  charge 
on  subject  of  dreman's  knowledge  of  absence  of  brakes  on  his 
engine  not  erraneous,  where  It  amounts  solely  to  direction  that 
man  was  bound  to  use  bla  eyes,  but  wag  not  bound  to  make  care- 
ful examination  of  engine;  Glcnmont  Lumber  Co.  v.  Roy,  126  Fed. 
528,  applying  rule  where  employee  injured  In  sawmill;  St  Louis 
Cordage  Co.  v.  Miller,  126  Fed.  SOS,  508,  balding  young  woman 
Injured  by  having  fingers  caught  In  machine  at  which  she  had 
worked  for  several  months  assumed  risk  where  machine  waa 
uncovered  after  she  had  worked  on  It  some  time. 
113221 
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181  U.  8.  70-77.    Not  cited. 

191  U.  S.  78-84,  48  L,   103.  KINNEY  y.  COLUMBIA  SAV..  ETC.; 
ASSN. 

Removal  petition  may  tie  amended  nfter  filing  removal  papers, 
but  before  any  action  on  merlte,  pp,  83,  84. 

Approved  In  Gustafaon  v.  Chicago,  etc.,  By..  128  Fed.  87,  np- 
bolding  right  to  amend  removal  petition  In  Circuit  Court 
191  U.  S.  84-115.    Not  cited. 
181  U.  S.  115-118.  48  L.  116,  HOLDEN  v.  STRATTON. 

Certiorari  and  not  appeal  la  mode  of  reviewing  Circuit  Court  of 
Appeals  decree  made  under  bankruptcy  act,  I  24b,  pp.  118,  119. 
Approved  In  Spencer  v.  Duplan  Silk  Co.,  1»]  U.  S.  532,  48  L.  2i)l. 
24  Sup.  Ct.  176,  followios  rule;  In  re  Levitt.  120  Fed.  801,  holding 
where  prior  to  filing  of  Involuntary  bankruptcy  petition  bankrupt 
made  assignment  of  claim  on  policies  constituting  sole  assets  and 
asBlgnee  rendered  services  In  attempting  to  collect  same,  and  on 
appointment  of  trustee  turned  over  policies  and  proofs  to  him, 
assignee's  claim  for  expenses  was  allowable  by  way  of  deduction 
from  fund  to  extent  of  services. 

191  TJ.  S.  119-126,  48  L.  119,  CONTINENTAL  NAT.  BANK  v.  BU- 
FOHD. 

Supreme  CoQrt'a  Jarlsdlctlon  to  review  Circuit  Court  of  Appeals 
decree  must  first  be  considered  where  question  arises  on  face  of 
record,  p.  120. 

Approved  in  Royal  Ins.  Co.  v.  Martin,  192  U.  S.  155,  48  L.  387. 
24  Sup.  Ct  248,  upholding  Jurisdiction  to  review  Porto  RIco  Dis- 
trict Court  Judgment  in  action  on  policy  issued  by  foreign  corpora- 
tion in  wlilch  matter  In  dispute  exceeds  $5,000;  Defiance  Water 
Co.  V.  Defiance.  101  D.  S.  194.  48  L.  144.  24  Sup.  Ct  67.  holding 
averment  that  If  temporary  Injunction  granted  by  Inferior  State 
court,  restraining  future  payment  of  water  rentals  because  of  In- 
validity of  contract,  should  be  made  perpetual,  water  company 
would  be  deprived  of  property  without  due  process,  does  not  jus- 
tify Federal  Jurisdiction  over  suit  to  restrain  city  from  attempting 
to  annul  water  contract;  White  Mountain  Paper  Co.  v.  Morse,  127 
Fed.  Mi,  holding  corporation  of  New  Jersey  may  be  adjudged 
bankrupt,  though  decreeot  dissolution  has  been  ento-ed  by  State 
court  In  proceedings  against  It 
191  U.  S.  126-150.     Not  cited. 

191  tJ.  S.  150-158,  48  L.  127.  CITY  OP  JOPLIN  T.  SOUTHWEST 
MISSOURI  L.  CO. 

Implied  contract  against  erection  of  municipal  light  plant  does 
not  arise  from  grant  of  uoneiclualve  franchise,  pp.  156-15S. 


IzcJbyCoOgIC 


lai  D.  S.  150-247         Notes  OH  U.  S.  Report*.  1324 

Approved  in  Oweneboro  t.  OweBBlKiro  Water- Worha  Co.,  191 
D.  8.  371,  48  L.  224,  24  Sup.  Ct.  87,  holding  municipality  not  pre- 
dnJed  from  exerclatng  statatorr  power  to  regulate  water  rotes  by 
municipal  ordinance  granting  right  to  constrnct  water-works,  which 
gave  grantee  rigbt  to  make  all  Deedfol  rales  and  regulations  n«t 
Inconsistent  with  law. 

191  U.  S.  lSft-183.    Not  cited. 


Federal  question  must  be  shown  by  statement  in  legal  form  In 
record,  p.  191. 

Approved  In  Banhers',  etc,  Co.  t.  Minnesota,  etc.,  Ry.,  192  U. 
a.  381,  48  L.  488.  24  Sup.  Ct  328,  holding  Circuit  Court  of  Ap- 
peals decree  In  suit  against  railroad  carrying  mall  to  recover  val.ie 
of  regleta-ed  package,  lost  through  its  negligence,  is  final,  where 
Circuit  Court's  Jurisdiction  depended  solely  on  diverse  citizenship 
and  constitutional  question  not  raised;  Arbuckle  v.  Blackburo,  191 
V.  8.  413,  48  L.  241,  24  Sup.  Ct  1»>,  holding  bill  to  enjoin  Staie 
official  from  enforcing  pure  food  law  does  not  present  case  arlslu:; 
under  Federal  Constitution,  so  as  to  deprive  Circuit  Court  of  Ap- 
peals decree  of  finality,  where  Circuit  Court's  Jurisdiction  depend- 
ent solely  on  dfverslty  of  citizenship. 

191  U.  8.  195-206.  48  L.  145,  WARNER  v.  SEARLE.  ETC..  CO. 

Remedies  atfocded  by  act  of  1881  I 
trademark  apply  only  to  foreign  c 

Approved  In  Ohio  Baking  Co.  y.  National  Biscuit  Co.,  127  Fed. 
120,  holding  where  ground  for  relief  In  suit  for  Infringement  of 
trademark  was  unfair  competition  In  domestic  commerce  and  cause 
of  action  alleged  Imitation  of  plalntlCTa  trademark  on  ^cartons 
used  In  local  trade,  fact  that  trademark  was  registered  and  tbat 
complainant  was  entitled  to  protection  under  Federal  statute  with 
regard  to  foreign  commerce  was  Immaterial. 
101  U.  S.  207-224,  48  K  148,  ATKIN  v.  KANSAS. 

Kan.  Gen.  Stot  1901,  ||  3827-3829,  making  It  criminal  for  con- 
tractor tor  public  work  to  permit  employee  to  work  more  than 
eight  hours  per  day,  pp.  222-224. 
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191  U.  S.  247-2CD.   48   L.    170,    MOSHECVEL   v.   DISTRICT   OF 
OOLDMBIA. 

Election  to  croBB  oyer  nucovered  small  water  box  Instead  of 
stepping  around  It  Is  not  contributory  negligence  as  matter  of  law, 
p.   25i. 

Approved  in   Swift   r.    Langbdn,   127   Fed.   113,    applying  rule 
In  action  b;  pedestrian  against  abutting  owner  for  Injuries  oc- 
casioned by  stepping  into  open  manhole  In  sidewalk  at  nigbt.- 
161  O.  S.  207-357.     Not  dted. 

191  U.  B.  358-372.  48  L.  217.  OWEN8BORO  t.  OWENSBOBO  W. 
CO. 

Municipality  may  regulate  water  rates  though  It  hae  granted 
right  to  construct  works  under  ordinance  giving  grantee  power 
to  make  rules  and  regulations,  pp.  369-371. 

Approved  in  Stanislaus  Co.  t.  San  Joaquin,  etc.,  Co.,  192  V.  S. 
211,  48  L.  412,  24  Sup.  Gt  245,  holding  Cat.  Stat.  1962.  p.  540,  |  ;i. 
did  not  create  contract  that  State  would  not  thereafter  authorize 
supervisors  to  reduce  water  rates  so  as  to  yield  stockholders  less 
tnan  1^  per  cent,  per  month  on  capital  Invested. 
191  D.  S.  373-378.     Not  cited. 

191  tJ.  S.  379-388.    48    L.    229.    WISCONSIN,    ETC.,    RT.    CO.    v. 
POWERS. 

Michigan  act  May  27,  1893.  |  3,  did  not  make  contract  exempt- 
ing from  taxation  railroad  operating  north  of  certain  parallel  of 
latitude,  pp.  385-387. 

Approved  in  Stanislaus  Co.  v.  San  Joaquin,  etc.,  Co.,  192  V.  8. 
210.  48  L.  411,  24  Sup.  CL  244.  holding  Cal.  Stat.  18S2,  p.  540,  |  3.- 
did  not  create  contract  that  State  would  not  tbereafter  authorize 
supervisors  to  reduce  water  rates  so  as  to  yield  stockholders  less 
than  V^  per  cent,  per  month  on  capital  invested. 
191  D.  S.  388-4(6.  Not  cited. 
191  D.  S.  405-115,  43  L.  239.  ARBUCKLE  v.  BLACKBURN. 

Suit  does  not  arise  under  Federal  Constitution  unless  It  sub- 
stantially Involves  controversy  as  to  effect  or  construction  of  Con- 
stitution, p.  413. 

Approved  In  Bankers',  etc.,  Co.  v.  Minnesota,  etc..  By.,  192  U.  S. 
381.  48  L.  488,  24  Sup.  Ct  328,  holding  Circuit  Conrt  of  Appeals 
decree  in  suit  against  railroad  carrying  mall  to  recover  value  of 
lost  pacliage  Is  final  where  Circuit  Court's  Jurisdiction  depended 
solely  on  ground  of  diversity  of  citlsenshlp  and  plaintiff  relied 
solely  on  principles  of  general  law;  Spencer  v.  Duplan  Silk  Co.,  191 
U.  S.  530.  48  L.  290,  24  Sup.  Ct  176.  holding  removal  for  diverse 
citizenship  of  suit  by  bankruptcy  trustee  of  suit  for  conversloa  of 
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property  places  suit  In  Federal  court  as  If  It  bad  been  commenced 
tbere.on  that  ground,  wltbln  rale  making  Judgment  of  Circuit  Court 
ot  Ai^eala  flnal. 

191  V.  B.  416-427,  48  L.  S42,  GUARANTEE  GO.  t.  PRESSED 
BRICK  00. 

Anj  cbange  whatever  In  contract  tor  vhlch  guarantor  Is  liable 
made  without  hie  consent,  If  made  on  good  cosalderatlon  dlschargeM 
goara'ntor,  p.  423. 

Approved  In  Chaffee  r.  United  States  Flddlty,  eta,  Co.,  12S  Fed. 
919,  holding  extension  of  time  to  contractor  by  materialman  who 
might  In  first  instance  hare  fixed  time  of  maturity  of  his  claim  with- 
out  knowledge  or  consent  of  surety  on  contractor's  bond,  given  to 
secure  moneys  due  laborers,  does  not  release  surety;  Sbetton  v. 
American  Surety  Co.,  127  Fed.  738,  holding  where  contract  called 
for  monthly  estimates  and  payments,  hut  paymente  not  to  be  made 
until  vouchers  given  to  architect,  payment  without  requiring  vouch- 
ers discharged  contractor's  surety;  Zlegler  v.  Hallahan,  128  Fed. 
791.  holding  modlflcatioo  in  lease  in  material  part  discharged 
surety  from  liability  for  rent. 
191  U.  S.  427-498.  Not  cited. 
191  D.  S.  499-525,  48  L.  276,  DEPOSIT  BANK  v.  FRANKFORT. 

Final  Federal  decree  enjoining  collection  of  taxes  Is  conclusive 
though  State  decision  upon  which  it  Is  based  is  Bnt>sequentiy 
reversed,  p.  520. 

Approved  In  Citizens'  Bank  v.  Parker,  192  U.  S.  80,  48  L.  354,  24 
Sup.  Ct  183,  arguendo. 
191  U.  S.  520-^2.     Not  cited, 
lai  U.  S.  532-542,  48  L.  294,  TOLTEC  RANCH  CO.  v.  COOK. 

Adverse  possession  within  limits  of  railroad  grant  under  claim 
of  right  for  State  statutory  period  of  limitations  i>aaBes  title 
though  railroad's  patent  not  issued,  p.  538. 

Approved  in  Toltec  Ranch  v.   Babcock,   191  U.   8.  544,  48  L. 
295.  24  Sup.  Ct  170,  following  rule. 
".91  U.  S.  542-555.    Not  cited. 

Ifil  U.  S.  555,  656.  48  L.  290,  NOETHBBN  8BCUEITIBS  CO.  v. 
UNITED  STATES. 

Miscellaneous.  Cited  In  United  States  v.  Northern  Securities 
Co.,  12S  Fed.  809,  redUns  history  of  Utlgatlon. 


oxen  UNITED  STATES. 

192  V.  8.  l-«4.     Not  cited. 

192  U.  8.  64-73,  48  L.  342,  POSTAL  TEL.  CO.  T.  TATLOE. 

Ordloance  Imposing  license  fee  on  poles  and  wires  of  Interstate 
compauj  void  where  fee  Is  oureasonably  large,  pp.  62,  63. 

Distinguished  In  Philadelphia  t.  Atlantic,  etc..  Tel.  Co.,  127  Fed. 
372,  holding  where  judgment  ot  Circuit  Court  based  on  verdict 
•lirected  by  court  was  reversed  hy  Supreme  Court  on  ground  that 
it  should  hare  been  submitted  to  Jury,  trial  court  Is  not  warranted 
Id  setting  aside  verdict  for  same  party  found  by  Jury  on  subsequent 
trial  on  substantially  same  evidence. 
192  D.  S.  73-108.  Not  cited. 
192  D.  8.  106-115,  48  L.  365.  CBONIN  t.  ADAMS. 

Municipal  ordinance  prohibiting  women  in  place  where  liquor 
Is  sold  or  employment  of  females  In  liquor  places  is  valid,  p.  114. 

Approved  in  Cronln  v.  Denver,  192  D.  8.  116,  48  L.  369,  24  8up. 
Ct.  221,  following  rule. 
192  U.  S.  115-125.     Not  cited. 

192  U.  S.  125-129,  48  L.  873,  GBEMAN  SAVINGS  &  LOAN  800. 
V.   DORMITZEB. 

Divorce  decree  may  be  collaterally  impeached  la  another  State 
by  showing  want  of  Jurisdiction  on  account  of  plalntHTs  want  of 
domicile,  p.  128. 

Approved  In  Rogers  v.  Alabama.  192  V.  S.  231,  48  L.  419,  24 
Sup.  Ct  258,  holding  Federal  question  Is  involved  In  State  ruling 
on  motion  to  quash  Indictment  because  of  eicluslon  of  negroes 
from  grapd  Jury,  but  which  such  motion  though  but  two  pages  In 
length  was  struck  from  Qles  for  prolixity  because  It  contained 
allegatlona  that  proviBlons  of  new  Constitution  claimed  to  dlsen- 
Irancblse  negroes  biased  Jury  commissioners. 
192  U.  S.  129-13a     Not  cited. 

192  U.  S.  138-149,  48  L.  380,  NEW  YORK  COUNTY  NAT.  BANK 
V.    MASSES. 

Deposit  by  Insolvent  of  money  In  bsnk  subject  to  check  does  not 
create  preference  under  bankruptcy  act  1898,  i  60a,  pp.  146-148, 

Approved  In  In  re  Koenig,  127  Fed.  S92,  arguendo. 
192  D.  S.  149-470.     Not  cited. 
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